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CONTINUATION  OF  PART  11. 

RULES  GOVERNING  THE  PRODUCTION  OF  TESTIMONY. 


CHAPTER    XVIII. 

MATTEBS  BEQUmiKQ   TO  BE   EVIDENCED   BY  WRITINGS. 

§  972.  In  the  present  chapter-  will  be  considered  briefly  those  §  892 
matters,  for  the  proof  of  which  the  law  requires  a  written  document 
more  or  less  formally  executed ;  and,  first,  as  to  those  transactions 
which,  at  common  law,  are  required  to  be  evidenced  by  deed.  The 
most  important  of  these  relate  to  incorporeal  rights ;  and  it  is  now 
clearly  determined,  that  all  such  rights,  whether  they  amount  to 
an  interest  in  land  or  not,  lie  in  grant,  and  as  such  can  neither  be 
created,  assigned,  demised,  or  surrendered,  except  by  deed}  The 
term  **  incorporeal  rights  "  includes  among  other  things,  advow- 
Bons,  ferries,^  rents,  interests  in  lands  not  in  possession,  as  re- 
mainders, or  reversions  for  life  or  years,  profits  a  prendre,  easements, 
and  the  like ;  and  the  principle,  which  requires  such  rights  to  be 
evidenced  by  documents  under  seal,  does  not  depend  on  the  quality 
or  amount  of  interest  granted,  transferred,  or  surrendered,  but  on 
the  nature  of  the  subject-matter ;  a  right  of  common,  for  instance, 
which  is  a  profit  a  prendre,  or  a  right  of  way,  which  is  an  easement 
or  right  in  nature  of  an  easement,  can  no  more  be  granted  or  con- 
veyed for  life  or  for  years  or  even  for  days  without  a  deed,  than  in 
feo-simple.' 

»  Wood  V,  Leadbitter,  13  M.  &  W.  842,  843 ;  Hewlins  v.  Shippam,  5  B.  &  C. 
229 ;  Co.  Lit.  337  b,  338  a  ;  2  Shep.  Touch.  300 ;  1  Wms.  Saund.  236  a  ; 
Lyons  v.  Rewl,  13  M.  &  W.  303—305  ;  Bird  r.  Higginson,  2  A.  &  E.  696 ;  6 
a!  &  E.  824,  S.  C.  ;  Mayfield  v,  Robinson,  7  Q.  B.  486  ;  Roffcy  v,  Hendcraon, 
17  Q.  B.  674.  •  Mayfield  v,  Robinson,  7  Q.  B.  486. 

»  Wood  V.  Leadbitter,  13  M.  &  W.  843,  per  Aldereon,  B.  See  Williams  v. 
Morro,  8  M.  &  W.  488 ;  Perry  v.  Fitzhowe,  8  Q.  B.  767,  777,  778. 
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§  973.  So  strictly  has  this  rule  been  interpreted,  that  even  a  §892 
ticket  of  admission  to  a  theatre  during  a  season,  or  to  a  grand-stand 
during  the  races,  can  aflford  no  irrevocable  title  to  the  party  pur- 
chasing it ;  but  after  notice  of  revocation,  he  can  be  removed  by  the 
owner  of  the  premises,  without  assigning  any  reason,  and  without 
so  much  as  returning  the  price  of  the  ticket ;  and  his  only  remedy, 
if  any,  is  to  bring  an  action,  founded  on  a  breach  of  contract, 
against  the  person  who  sold  the  ticket,  or  against  those  who  author- 
ised its  sale.^    It  further  deserves  notice,  that,  while  a  mere  per- 
sonal licence  of  pleasure,  as  the  privilege  of  hunting,    will  be 
revocable,  whether  granted  by  parol,  or  under  seal,^  the  privileges 
of  hunting,  fishing,  or  shooting,  if  granted  to  a  party  and  his 
assigns,  and  if  coupled  with  a  right  of  taking  away  the  game  when 
killed,  will  be  profits  a  prendre^  and  as  such  may  be,  and  can  only 
be,  irrevocably  granted  by  deed.^ 

§  974.  Although  a  parol  demise  of  an  incorporeal  hereditament  §  sdsj 
passes  no  estate,  it  by  no  means  follows,  that  the  party  who 
actually  occupies  and  enjoys  the  thing  so  demised,  is  protected 
from  all  liability  to  pay  for  his  occupation  and  enjoyment ;  and  the 
better  opinion  is,  that  the  grantor  will  still  be  entitled  to  recover 
fi'om  the  grantee,  in  a  count  for  use  and  occupation,  such  reason- 
able sum  as  the  jury  shall  assess,  for  the  actual  enjoyment  of  the 
hereditament  demised.^ 

§  975.  With  respect  to  the  transfer  of  personal  property  the  law  §  gg^ 
appears  to  be  as  follows  : — a  donatio  mortis  causa,  which,  by  the 

^  Wood  r.  Leadbitter,  13  M.  &  W.  838,  843— -855  ;  overruling  Tayler  r. 
Waters,  7  Taunt.  374 ;  and  explaining  Webb  u.  Paternoster,  Palm.  71 ;  Roll. 
R.  143,  152 ;  Noy,  98  ;  Poph.  151,  and  Godb.  282,  S.  C. ;  Wood  t;.  Lake, 
Say.  3  ;  and  Wood  v.  Manley,  11  A.  &  E.  34  ;  3  P.  &  D.  5,  S.  C.  See,  also, 
Taplin  v.  Florence,  10  Com.  B.  744. 

«  Wood  V.  Leadbitter,  13  M.  &  W.  844,  845  ;  Wickham  v.  Hawker,  7  M. 
&  W.  79  ;  Thomas  v.  SorrcU,  Vaugh.  351. 

»  Doe  t;.  Lock,  2  A.  &  E.  705 ;  Wickham  u.  Hawker,  7  M.  &  W.  63  ; 
recognised  in  Durham  &  Sunderl.  Ry.  Co.  v.  Walker,  2  Q.  B.  967 ;  Bird  r. 
Higgmson,  2  A.  &  K  696  ;  6  A.  &  E.  824,  S.  C. ;  Barker  r.  Davis,  34  L.  J., 
M.  C.  140. 

^  Bird  V.  Higginson,  2  A.  &  E.  696  ;  6  A.  &  E.  824  ;  4  N.  &  M.  606,  S.  C.  ; 
Thomas  v.  Fredericks,  10  Q.  B.  775.    See  post,  §§  985—987, 1036, 1043. 
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way,  must  be  clearly^  pioved  to  faaTe  been  given  in  contemplation 
of  death,^  passes  no  property  to  the  donee  without  delivery ;'  and  it 
is  immaterial  whether  at  the  time  of  the  gift  the  chattel  be  in  the 
actual  possession  of  the  donor  or  of  the  donee.^  The  gift  of  a 
chattel  inter  vivos  is  irrevocable,  though  made  verbally  or  in  writing 
without  deed,  if  it  be  either  accompanied  by  delivery  of  possession,^ 
or  followed  by  some  statement  or  act  on  the  part  of  the  donee  testi- 
fying his  acquiescence  in  the  gift.^  A  similar  gift,  if  made  by  deed, 
is  complete  without  any  delivery  by  the  donor  or  acceptance  by  the 
donee,  until  disclaimer  by  the  latter  ;7  but  such  disclaimer  may  be 
by  parol  .^  An  assignment  of  chattels  for  a  valuable  consideration 
by  way  of  mortgage  will  be  binding  upon  the  parties,  though  the 
instrument  be  not  under  seal,  and  though  it  be  unaccompanied  by 
any  actual  or  symbolical  delivery.* 

§  976.  Another  class  of  transactions,  which,  at  common  law,  are  §  895 
in  general  required  to  be  evidenced  by  deeds,  consists  of  contracts 
made,  and  acts  done,  by  corporations.^^  The  general  rule  of  law, 
that  a  corporation  aggregate  cannot  express  its  mil  or  do  any  act 
except  under  seal,  may  be  traced  to  a  remote  antiquity,  and  is 
founded  on  the  assumption,  that  the  concurrence  of  the  whole  body 
corporate  in  any  particular  act,  can  best  be  authenticated  by  the 


>  See  M'Qonnell  v.  Maipliy,  I.  H.,  3  £q.,  460. 

'  Cosnahan  v.  Qrice,  15  Moo.  P.  C.  R.  215. 

s  Smith  V.  Smith,  2  Str.  955  ;  Bunn  v.  Markham,  2  Maish.  532  ;  2  M.  &  Or. 
691,  n.  a  ;  Powell  v.  Hellicar,  26  Beav.  261 ;  M'Goimell  v.  Murphy,  I.  R.,  3 
Eq.  460.  See  Moore  v,  Moore,  43  L.  J.,  Ch.  617  ;  18  Law  Rep.,  Eq.  474,  S.  C; 
Roll*  V.  Pearee,  L.  R.,  5  Ch.  D.  730.  <  Shower  v.  PUck,  4  Ex.  R.  478. 

*  See  Bourne  v,  Foehrooke,  18  Com.  B.,  N.  S.  515. 

*  1  Com.  B.  381,  n.  6,  &  2  M.  &  Or.  691,  n.  a ;  cited  by  Parke,  B.,  in 
Flory  V.  Denny,  7  Ex.  R.  583 ;  questioning  Irons  v,  Smallpiece,  2  B.  &  A. 
551. 

7  IrL  ;  Siggers  v.  Evans,  5  E.  &  B.  367.  See  Hobeon  v.  Thellusson,  36  L.  J., 
Q.  B.  302  ;  2  Law  Rep.,  Q.  B.  642,  S.  C. 

*  Id. ;  Shep.  Touch.  285.  »  Flory  v.  Denny,  7  Ex.  R.  581. 

**  Arnold  V.  May.  of  Poole,  4  M.  &  Gr.  860  ;  May.  of  Ludlow  v,  Charlton, 
6  M.  &  W.  815;  Church  v.  Imp.  Gas  Light  &  Coke  Co.,  6  A.  &  E.  861 ; 
Paine  v.  Strand  Union,  8  Q.  B.  326  ;  Lamprell  v.  Billericay  Union,  3  Ex.  R. 
883, 306.  As  to  contracts  made  by  the  Metrop.  Board  of  Works,  see  18  &  19 
Y^  c.  120,  §  149. 
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affixing  of  the  corporate  seal  to  the  docnment  relating  to  snch  act. 
In  short,  the  coromon  seal  has  been  termed,  in  the  quaint  phrase- 
ology of  olden  times,  **  the  hand  and  mouth  of  the  corporation."' 
This  rule  has  been  denounced  in  the  United  States  as  highly  im- 
politic, and  is  now  almost  entirely  superseded  in  practice ;'  but  in 
England,  though  it  has  recently  been  described  by  one  of  our  most 
accomplished  judges  as  ''a  relic  of  barbarous  antiquity,"^  it  still 
partially  holds  its  groimd,  and  affords  opportunities  to  corporate 
bodies,  by  the  aid  of  unscrupulous  counsel,  to  commit  from  time  to 
time  the  most  startling  frauds. 

§  977.  From  the  earliest  traceable  periods  the  rule  in  question  k  ^ 
has,  indeed,  been  subject  to  certain  exceptions,  which  rest  upon  a 
principle  of  convenience,  amounting  almost  to  necessity,^  and  which 
relate  either  to  trivial  ^natters  of  frequent  recurrence,  or  to  9tich 
affairs  as  from  their  nature  do  not  admit  of  delay ^  Thus, — ^to 
borrow  the  language  of  Mr.  Baron  Bolfe,  in  a  well-considered  case,^ 
— ^'  A  corporation,  it  is  said,  which  has  a  liead,  may  give  a  personal 
command,  and  do  small  acts ;  as  it  may  retain  a  servant.  It  may 
authorise  another  to  drive  away  cattle  damage  feasant,  or  to  niake  a 

»  May.  of  Ludlow  v,  Charlton,  6  M.  &  W.  823,  per  Rolfe,  B. ;  Church  r. 
Imp.  Qas  Light  &  Coke  Co.,  6  A.  &  £.  861. 

«  R.  V.  Bigg,  a  P.  Wme.  423,  cited  by  Tindal,  C.  J.,  in  Gibson  v.  K   India 
Co.,  5  Bing.  N.  C.  269.    As  to  when  a  corporation  may  adopt  a  private  eeal, . 
see  ante,  §  149. 

"  In  2  Kent,  Com.  289,  it  is  said,  "  At  last,  after  a  full  review  of  all  the 
authorities,  the  old  technical  rule  was  condemned  as  impolitic,  and  essen^ 
tially  discarded ;  for  it  was  decided  by  the  Supreme  Court  of  the  United 
States,  in  the  case  of  the  Bk.  of  Columbia  v,  Patterson,  7  Cranch,  229,  tliat 
whenever  a  corporation  aggregate  was  acting  within  the  range  of  the  legi- 
timate purposes  of  its  institution,  all  parol  contracts  made  by  its  authorised 
agents  were  express  and  binding  promises  of  the  corporation  ;  and  all  duties 
imposed  upon  them  by  law,  and  all  benefits  conferred  at  their  request,  raised 
implied  promises,  for  the  enforcement  of  which  an  action  lay."  See,  alao,  6 
A.  &  E.  837,  838,  per  Patteson,  J. 

*  South  of  Irel.  Colliery  Co.  r.  Waddle,  4  Law  Rep.,  C.  P.  618,  per  Cock- 
bum,  C.  J.,  in  Ex.  Ch. 

*  Church  V,  Imp.  Gas  Light  &  Coke  Co.,  6  A.  &  E.  861,  per  Ld.  Deniiian, 
cited  by  Rolfe,  B.,  in  May.  of  Ludlow  v.  Charlton,  6  M.  &  W.  822. 

*  Arnold  v.  May.  of  Poole,  4  M.  &  Gr.  895,  per  Tindal,  C.  J.  ;  De  Grave 
r.  May.  of  Monmouth,  4  C.  &  P.  111. 

7  May.  of  Ludlow  r.  Charlton,  6  M.  &  W.  821. 
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distressy  or  the  like.  These  are  all  matters  so  constantly  recurring, 
or  of  80  small  importance,  or  so  little  admitting  of  delay,  that,  to 
require  in  every  such  case  the  previous  affixing  of  the  seal,  would 
be  greatly  to  obstruct  the  every-day  ordinary  conyenience  of  the 
body  corporate,  without  any  adequate  object.  In  such  matters  the 
head  of  the  corporation  seems,  from  the  earliest  times,  to  have 
been  considered  as  delegated  by  the  rest  of  the  members  to  act  for 
them." 

§978.    His   lordship  then   proceeds  to  point  out,   that^   "in  §897 
modem  times,  a  new  class  of  exceptions  has  arisen.     Corporations 
have  of  late  been  established,  sometimes  by  royal  charter,  more 
frequently  by  Act  of  Parliament,  for  the  purpose  of  carrying  on 
trading  speculaHons ;  and  where  the  nature  of  their  constitution 
has  been  such  as  to  render  the  drawing  of  biUSf  or  the  constant 
making  of  any  particular  sort  of  contracts  necessary  for  the  purposes 
of  the  corporation^  there  the  courts  have  held  that   they  would 
imply    in   those,  who   are,    according  to   the  provisions   of   the 
Charter  or  Act  of  Parliament,  carrying  on  the  corporation  concerns, 
an  authority  to  do  those  acts,  without  which  the  corporation  could 
not  subsist."     These  observations  are  confined    to  trading  com- 
panies, but  several  later  decisions  seem  to  warrant  the  assumption, 
that  the  rule  may  be  now  generally  stated  as  applicable  alike  to  all 
corporations  aggregate,  whenever  the  making  of  a  certain  description 
of  contracts  is  necessary  and  incidental  to  the  purposes  for  which 
the  corporation  was  created.^ 

§  979.  In  accordance  with  the  rule  thus  expounded,  it  has  been  §  898 
held  that  assumpsit  will  lie  against  a  gas  company  for  meters  sold 
to  them,^  and  a  like  ^tion  is  maintainable  by  them  against  the 
consumer,  either  for  not  accepting  gas  according  to  his  agreement,^ 

»  May.  of  Ludlow  v,  Charlton,  6  M.  &  W.  821. 

»  Caarke  v.  Cuckfield  Union,  1  Bail  Ct  Cos.  85,  86,  89,  per  Wightman,  J., 
in  an  elaborate  argument  See,  also,  Nicholson  v.  Bradfield  Union,  35  L.  J., 
Q.  B.  176 ;  1  Law  Rep.,  Q.  B.  620 ;  7  B.  &  S.  744,  S.  C.  ;  Wells  v.  Kingston- 
upon-Hull,  10  Law  Rep.,  C.  P.  402  ;  44  L.  J.,  C.  P.  267,  S.  C. 

•  Beverley  v.  Lincoln  Gas  Light  &  Coke  Co.,  6  A.  &  E.  829  ;  2  N.  &  P. 
283,  8.  O. 

*  Cbnith  V.  Imp.  Gas  Light  &  Coke  Co.,  6  A.  &  E.  846  ;  3  N.  &  P.  36,  S.  C. 
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or  for  the  price  of  gas  supplied  to  him.^  So,  where  a  colliery 
company  had  verbally  contracted  with  an  engineer  for  the  erection 
of  machinery  to  work  their  mine,  and  had  paid  him  part  of  the 
price,  they  were  permitted  to  recoyer  damages  from  him  for  breach 
of  this  agreement.^  Actions  of  assumpsit  have  also  been  held  to 
lie  against  the  guardians  of  the  poor  of  an  union,  who  are  consti- 
tuted a  corporation  by  the  Act  of  6  &  6  W.  4,  c.  69,  s.  7,  in  one 
case  for  iron  gates,^  in  another  for  water-closets,^  and  in  a  third  for 
coals,^  which  had  respectively  been  supplied  under  parol  contracts 
for  the  union  workhouse.  So,  an  accountant,  employed  to  audit 
the  books  of  a  poor-law  union,  has  been  permitted  to  maintain  an 
action  for  work  done  as  against  the  guardians,  although  the  *  con- 
tract was  not  under  seal.^  A  surgeon,  too,  who  had  been  retained 
by  the  general  manager  of  a  railway  to  attend  a  servant  of  the 
company  injured  by  an  accident  on  the  line,  was  held  entitled  to 
recover  his  charges,  though  he  had  only  been  verbally  engaged.^ 
So,  a  parol  contract  made  by  the  directors  of  a  chartered  Navigation 
Company,  by  which  they  agreed  to  pay  a  person  a  certain  salary  in 
consideration  of  his  going  to  Sydney  and  bringing  home  one  of 
their  ships,  has  been  enforced  as  against  the  company,  the  plaintiff 
having  performed  his  part  of  the  agreement.^  And  when  the  same 
company  had  bought  some  ale  for  the  use  of  the  passengers  on 
board  one  of  their  steamvessels,  and  had  paid  for  it,  they  were 


»  City  of  Lond.  Gas  Light  &  Coke  Co.  v.  Nicholls,  2  C.  &  P.  365. 

*  South  of  Irel.  Colliery  Co.  v.  Waddle,  3  Law  Rep.,  C.  P.  463 ;  37  L.  J., 
C.  P.  211,  S.  C. ;  4  Law  Rep.,  C.  P.  617,  S.  C.  in  Ex.  Ch.  ;  and  38  L.  J., 
C.  P.  338. 

"  Sanders  t;.  St.  Neot's  Union,  8  Q.  B.  810.  But  see  Smart  v.  West  Ham 
Union,  10  Ex.  R.  687. 

*  Clarke  i?.  Cuckfield  Union,  1  Boil  Ct.  Cas.  81.  See  Pauling  v,  Lond. 
&  N.  West.  Ry.  Co.,  8  Ex.  R.  867. 

'  Nicholson  v.  Bradfield  Union,  35  L.  J.,  Q.  B.  176  ;  1  Law  Rep.,  Q.  B. 
620  ;  7  B.  &  S.  744,  S.  C. 

•  Haigh  V.  North  Bierley  Union,  28  L.  J.,  Q.  B.  62 ;  E.  B.  &  K  873, 
S.  C. 

7  Walker  r.  Gt  West  Ry.  Co.,  36  L.  J.,  Ex.  123;  2  Law  Rep.,  Ex.  228, 
S.  C.  This  case  ovemileR  Cox  v.  Midi.  Ry.  Co.,  3  Ex.  R.  268  ;  5  Rail.  Cas.  583, 
S.  C,  80  for  as  relates  to  the  necessity  of  a  sealed  contract. 

•  Henderson  t\  Austral.  Roy.  Mail  St.  Nav.  Co.,  5  K  &  B.  409.  See,  also. 
Renter  v.  Elect.  Teleg.  Co.,  6  E.  &  B.  341. 
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allowed  to  recover  damages  from  the  vendors  on  account  of  the  ale 
being  unfit  for  use,  though  the  agreement  for  the  purchase  was  not 
under  seal.^ 

§  980.  But,  on  the  other  hand,  a  contract  with  a  copper  mining  §  898 
company  for  a  supply  by  them  of  iron  rails  ;^  a  contract  with  a 
water  company  for  the  supply  to  them  of  iron  pipes  ;^  a  contract 
for  erecting  engines  and  machinery  for  a  water  company;^  a 
contract  with  a  railway  company  to  execute  extensive  repairs  on 
their  permanent  line  of  rails ;  ^  a  contract  with  guardians  of  the 
poor  to  make  a  map  of  the  rateable  property  of  a  parish  in 
the  union  ;^  a  contract  with  guardians  to  do  some  extra  work  in 
building  a  poor-house;^  and  a  contract  with  guardians  for  the 
engagement  of  a  clerk  to  the  master  of  a  workhouse,^ — ^have  each 
and  all  of  them  been  held  to  relate  to  matters,  which  were  not  of 
such  frequent  occurrence,  or  of  so  small  importance,  or  so  essentially 
necessary  for  the  purposes  for  which  the  corporations  were  respec- 
tively instituted,  as  to  be  taken  out  of  the  general  rule  requiring 
the  contracts  of  corporations  to  be  under  seal  ;*  and  even  before  the 
East  India  Company  ceased  to  be  merchants,  it  was  held,  that  the 


>  Austral  Roy.  MaU  St  Nav.  Co.  v,  Maxzetti,  11  Ex.  R.  228. 

>  Copper  Minerg'  Co.  v.  Fox,  16  Q.  B.  229. 

»  K  Lond.  Waterw.  Co.  v,  Bailey,  4  Bing.  283 ;  12  Moore,  632,  S.  C. ; 
explained  by  Ld.  Denman  in  Chnich  v.  Imp.  Gas  Light  &  Coke  Co.,  6  A. 
&  K  800 — 862.  This  case  would  seem  now  to  be  oveiruled.  See  ante,  p. 
822,  n.  2. 

*  Homersbam  v.  Wolverh.  Waterw.  Co.,  6  Ex.  R.  137.  This  case  is  pro- 
Ittbly  not  law.    See  ante,  p.  822,  n.  2. 

'  Diggle  V.  Lond.  &  Blackwall  Ry.  Co.,  6  Ex.  R.  442.  See,  also,  as  to  this 
caK,  ante,  p.  822,  n.  2. 

*  Paine  v.  Strand  Union,  8  Q.  B.  326. 

7  Lompiell  V.  Billericay  Union,  3  Ex.  R.  283. 

"  Austin  V,  Guard,  of  Betbnal  Green,  9  Law  Rep.,  C.  P.  91 ;  43  L.  J.,  C.  P. 
100,  S.  C. 

*  Church  V.  Imp.  Gas  Light  &  Coke  Co.,  6  A.  &  E,  860—862,  per  Ld. 
Dcimuin,  explaining  E.  Lond.  Waterw.  Co.  v,  Bailey,  4  Bing.  283 ;  12 
Moore,  532,  S.  C.  See,  also,  Paine  v.  Strand  Union,  8  Q.  B.  326 ;  Ernest 
V.  Nicholls,  6  H.  of  L.  Cas.  401 ;  Lond.  Dock  Co.  v.  Sinnott,  8  E.  &  B.  347  ; 
27  L.  J.,  Q.  B.  129,  S.  C. ;  Prince  of  Wales  Life  Ass.  Co.  v.  Harding,  27  L.  J., 
Q.  B.  297  ;  E.  B.  &  E.  183,  S.  C. 


824  CORPORATIONS  LIABLE  FOR  TORTS,  [PART  U. 

allowance  by  them  of  a  retiring  pension  to  a  military  officer,  conld 
not  be  enforced  in  a  court  of  law,  unless  it  were  granted  by  deed.^ 

§  981.  It  has  long  since  been  determined  that  corporations  § 
may  be  liable  in  tart  ^  for  the  acts  of  their  servants,  though  such 
servants  be  not  authorised  by  any  instrument  imder  seal;*  and 
the  rule  requiring  corporations  to  act  by  deed  will  not  protect 
them,  either  from  an  action  of  trover,  where  goods  have  been 
wrongly  taken  by  their  agent,*  or  from  an  action  for  money  had  and 
received,  where  they  have  wrongfully  possessed  themselves  of 
money  belonging  to  the  plaintiff.^  This  last  exception  rests  on 
necessity ;  for,  as  a  corporation  would  scarcely  put  their  seal  to  a 
promise  to  return  moneys  wrongfully  received  by  them,  it  follows 
that  if  a  seal  were  necessary,  the  injured  party  would  be  without 
remedy.  Again  an  action  for  use  and  occupation  is  clearly  main- 
tainable by  a  corporation,^  and  is  probably  maintainable  against 
a  corporation,'^  whenever  the  defendants  have  actually  occupied 
the   plaintiff's    premises,   and  no   demise   under   seal  has  been 


>  Gibflon  V.  E.  India  Co.,  5  Bing.  N.  C.  262  ;  7  Scott,  74,  S.  C.  See  Cope  r. 
Thames  Haven  Dock  &  Rv.  Co.,  3  Ex.  R  841. 

'  But  in  the  recent  case  of  Kelly  t?.  Mid.  G.  W.  Ry.  Co.,  I.  R.,  7  C.  L.  8, 
Whiteside,  C.  J.,  expressed  a  grave  doubt  whether  an  action  for  malicious 
prosecution  could  be  maintained  against  a  corporation  aggregate. 

3  East  Cos.  Ry.  Co.  t;.  Broom,  6  Ex.  R.  314 ;  6  Rail.  Caa.  743,  S.  C. ; 
Whitfield  V.  S.  East  Ry.  Co.,  27  L.  J.,  Q.  B.  229 ;  E.  B.  &  E.  115,  S.  C. 
This  was  an  action  for  a  libel  transmitted  by  telegraph  from  one  station  to 
another  on  the  defendants'  line  of  rails.  See,  also,  Green  v.  Lond.  Gen. 
Omnibus  Co.,  29  L.  J.,  C.  P.  13  ;  7  Com.  B.,  N.  S.  290,  S.  C. ;  Roe  v. 
Birkenhead,  Lane.  &  Chesh.  June.  Ry.  Co.,  7  Ex.  R.  36 ;  6  RaiL  Cas.  795, 
S.  C.  ;  Goff  V,  Gt.  North.  Ry.  Co.,  30  L.  J.,  Q.  B.  148  ;  3  E.  &  E.  672,  S.  C. ; 
Moore  v,  Metrop.  Ry.  Co.,  8  Law  Rep.,  Q.  B.  36  ;  Poulton  v.  Lond.  &  S.  West. 
Ry.  C,  2  Law  Rep.,  Q.  B.  634  ;  36  L.  J.,  Q.  B.  294  ;  &  8  B.  &  S.  616,  S.  C. ; 
Stewart  v.  Anglo-Califor.  Gold  Mining  Co.,  18  Q.  B.  736  ;  Stevens  v.  Midi.  Ry. 
Co.,  &  Lander,  23  L.  J.,  Ex.  328  ;  10  Ex.  R.  352,  S.  C. 

*  Yarborough  v,  Bk.  of  Engl.,  16  East,  6. 

*  Hall  V.  May.  of  Swansea,  5  Q.  B.  526. 

*  May.  of  Stafford  v.  Till,  4  Bing.  77  ;  12  Moore,  260,  S.  C. ;  Dean  &  Ch. 
of  Rochester  t* .  Pierce,  1  Camp.  466  ;  Southwark  Bridge  Co.  v.  Sills,  2  C. 
&  P.  371  ;  May.  of  Carmarthen  v.  Lewis,  6  C.  &  P.  608.  See  Doe  «.  Bold,  11 
Q.  B.  127. 

'  Finlay  v.  Bristol  &  Ex.  Ry.  Co.,  7  Ex.  R.  409  ;  7  RaiL  Cas.  449,  S.  C, 
Lowe  V,  Lond.  &  N.  West.  Ry.  Co.,  7  RaiL  Cas.  524 ;  18  Q.  B.  632,  S.  C. 
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executed ;  but  this  doctrine  seems  to  rest  on  the  peculiar  language 
and  object  of  the  statute  enabling  landlords  to  bring  such  a  form 
of  action,^  and  it  certainly  does  not  extend  to  cases  of  mere  oon- 
structiTe  holding.^ 

§  982.  In  the  application  of  the  above  rule,  and  its  exceptions,  §  900 
the  question  has  often  been  discussed,  as  to  how  far  a  distinction 
can  bo  recognised  between  executed  and  executory  contracts,^  and 
the  decisions  on  this  subject  are  confessedly  irreconcilable.  No 
doubt,  where  the  contract  falls  within  one  of  the  exceptions,  and, 
consequently,  need  not  be  under  seal,  the  corporation  may  equally 
sue  or  be  sued  upon  the  parol  agreement,  whether  it  be  execuJbed, 
or  be  merely  executory ;  *  but  the  question  is,  what  says  the  law, 
where  a  parol  contract,  which  should  have  been  under  seal,  has 
been  executed  by  the  one  side  before  action  brought,  so  that  the 
other  has  received  the  whole  benefit  of  the  consideration  for  which 
it  bargained?^  For  example,  can  a  corporate  body,  after  having 
actually  received  goods  ordered  by  its  servants,  refuse  to  pay  for 
them  on  the  technical  pretext  that  no  contract  under  seal  has  been 
executed  ?  The  Court  of  Queen's  Bench, — apparently  shocked  at 
the  gross  injustice  that  might  be  perpetrated  were  such  a  system  of 
repudiation  allowable,  and,  peradventure,  bearing  in  mind  the  sage 
apophthegm  of  a  great  judge  of  the  last  century,  that  corporations, 
having  neither  bodies  to  be  kicked  nor  souls  to  be  danmed,  are  not 
wont  to  be  over  nice  observers  of  either  honour  or  honesty, — ^has, 
in  accordance  with  morality,  if  not  with  law,  decided  this  question 
in  the  negative  on  several  occasions. 

§  98S.  Thus,  where  an  action  was  brought  against  the  guardians  §  ^01 
of  an  union  for  the  price  of  some  gates  which  had  been  erected  at 


»  11  G.  2,  c.  19,  §  14. 

2  Finlay  v,  Briatol  &  Ex.  Ry.  Co.,  7  Ex.  R.  409  ;  7  RaO.  Caa.  449,  S.  C. 

'  See  ante,  §  974,  and  post,  §§  1036,  1043. 

♦  Church  V.  Imp.  Gas  Light  &  Coke  Co.,  6  A. &  E.  846  ;  3  N.  &  P.  35,  S.  C. ; 
recognised  in  Gibson  v.  E.  India  Co.,  5  Bing.  N.  C.  271,  and  in  Arnold  v.  May. 
of  Poole,  4  M.  &  Gr.  896. 

'  See  Ecdes.  Commiss.  v,  Menal,  4  Law  Rep.,  Ex.  162 ;  38  L.  J.,  Ex. 
83,S.C. 
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the  poor-house  under  a  parol  order,  and  it  was  objected  for  the 
defence  that  the  order  was  not  by  deed,  the  court  overruled  the 
objection,  on  the  ground  that  it  did  not  lie  in  the  mouths  of  the 
defendants  to  take  it,  inasmuch  as  the  work  in  question,  after  it 
was  completed,  had  been  adopted  by  them  for  purposes  connected 
with  the  corporation.^  On  another  occasion.  Lord  Denman,  in  a 
considered  judgment,  expressed  himself  as  follows : — **  To  enforce 
an  executory  contract  against  a  corporation,  it  might  be  necessajy  to 
show  that  it  was  by  deed ;  but  where  the  corporation  have  acted  as 
upon  an  executed  contract,  it  is  to  be  presumed  against  them  that 
everytMng  has  been  done  tiiat  was  necessaiy  to  make  it  a  binding 
contract  upon  both  parties,  they  having  had  all  the  advantage  they 
would  have  had  if  the  contract  had  been  regularly  made.  This  is 
by  no  means  inconsistent  with  the  rule  that,  in  general,  a  corpora- 
tion  can  only  contract  by  deed ;  it  is  merely  raising  a  presumption 
against  them,  from  their  acts,  that  they  have  contracted  in  sucli  a 
manner  as  to  be  binding  upon  them,  whether  by  deed  or  otherwise ; 
and  we  are  not  aware  of  any  decision  or  authority  against  this  view 
of  the  case." ' 

§  984.  Decisions  and  authorities,  however,  may  be  found,  which  $ 
are  wholly  inconsistent  with  the  law  as  thus  propounded ;  for  it 
has  more  than  once  been  held  by  the  Barons  of  the  Exchequer, 
that  a  corporation  is  not  precluded  from  relying  on  the  absence 
of  a  seal,  when  works  have  been  executed  under  a  parol  contra.ct, 
even  though  such  works  have  received  the  approval  of  the  cor- 
poration, which  has  enjoyed  the  fcdl  benefit  of  them.^    The  judges 


»;  Sanders  v.  St.  Neot's  Union,  8  Q.  B.  810.  See,  also,  Clarke  v,  Cackfielcl 
Union,  1  Bail  Ct.  Cas.  81  ;  Beverley  v.  Lincoln  Gas  Light  &  Coke  Co.,  6  a.. 
&  E.  829 ;  De  Grave  v.  May.  of  Monmouth,  4  C.  &  P.  Ill,  per  Ld«  Ten- 
terdcn  ;  Pauling  v,  Lond.  &  N.  West.  By.  Co.,  23  L.  J.,  Ex.  105  ;  8  Ex.  R. 
867,  S.  C. 

'  Doe  V,  Taniere,  12  Q.  B.  1013,  1014.  See,  also,  Henderson  v.  Austral. 
Roy.  Mail  St.  Nav.  Co.,  5  E.  &  B.  409  ;  Austral  Roy.  Mail  St.  Nav.  Co.  r. 
Marzetti,  11  Ex.  R  228  ;  Renter  v.  Elect.  Teleg.  Co.,  6  E.  &  B.  341. 

'  Lamprell  v,  Billericay  Union,  3  Ex.  R.  307.  See,  also,  Diggles  «.  Lond. 
&  Blackwall  Ry.  Co.,  5  Ex.  R.  442 ;  Homersham  u.  Wolverh.  Waterw.  Co.,  s 
Ex.  R.  137  ;  6  Rail  Cas.  790,  S.  C. ;  May.  of  Ludlow  v.  Charlton,  6  M.  &  W. 
815. 
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of  the  Common  Pleas,  too,  seem  to  have  adopted  the  same  rule ; 
for  where  a  solicitor,  who  had  heen  appointed,  but  not  under  seal, 
by  the  mayor  and  town  council  of  a  borough  to  conduct  suits, 
brought  an  action  against  the  corporation  for  his  costs,  they  held 
that  he  could  not  recover.^ 

§  985.  In  order  to  authorise  an  agent  to  execute  a  deed  for  §  90T 
his  principal,  the  authority  must  be  given  by  an  instrument  under 
seal  ;^  and  as  such  an  instrument,  or  power  of  attorney,  transfers 
no  interest,  the  agent  or  attorney  being  merely  put  thereby  in  the 
place  of  the  principal,  it  follows  that  the  deed  must  be  executed  by 
the  agent  in  the  name  and  as  the  act  of  him  who  gave  the  power .^ 
Neither  can  a  parol  ratification,  not  amounting  to  a  re-delivery,^  by 
the  principal  of  a  deed  executed  by  his  agent  give  validity  to  the 
deed,  when  the  agent  has  not  been  authorised  to  act  by  an  instru- 
ment tinder  seal ;  ^  though  it  seems  that  evidence  of  an  express,  if 
not  of  an  impUed,  recognition  or  adoption  of  the  deed  by  the 
principal,  will,  as  against  him,  raise  a  presumption  that  the  agent 
was  thus  formally  authorised  to  act,  so  as  to  dispense  with  the 
necessity  of  proving  that  fact.^ 

§  986.  Proceeding  now  to  a  consideration  of  the  documentaiy  §  908 
evidence  which  is  rendered  necessary  by  statute  law,  the  first  Act 
which  arrests  attention  is  the  Companies  Clauses  Consolidation 
Act,  1845.^  This  statute  enacts,  in  §  14,  that,  subject  to  the 
regulations  therein  and  in  the  special  Act  contained,  every  share- 
holder in  any  company,  to  which  the  provisions  of  the  general  Act 
apply,  may  sell  and  transfer  his  shares  in  the  undertaking,  or  his 


*  Arnold  V,  May.  of  Poole,  4  M.  &  Gr.  860.  See,  oIbo,  Clemenshaw  v,  Corp. 
of  Dublin,  I.  R.,  10  C.  L.  1. 

*  Berkeley  r.  Hardy,  5  B.  &  C.  355  ;  8  D.  &  R.  102,  S.  C. ;  White  v.  Cuyler, 
6  T.  R.  176  ;  Steiglitz  v.  Egginton,  Holt,  N.  P.  R  141  ;  Williania  v.  WalBby, 
4  E«p.  220 ;  Callaghan  v.  Pepper,  2  Ir.  Eq.  R.  399. 

'  Hunter  v.  Parker,  7  M.  &  W.  343,  per  Parke,  B. ;  M'Ardle  v,  Irish  Iodine 
Co.,  16  Ir.  Law  R.,  N.  S.  146. 

*  Tupper  V.  Foulke«,  30  L.  J.,  C.  P.  214  ;  9  Com.  B.,  N.  S.  797,  S.  C. 
»  Hunter  v,  Parker,  7  M.  &  W.  343,  per  Parke,  B. 

*  Tupper  V.  Foulkes,  30  L.  J.,  C.  P.  214 ;  9  Com.  B.,  N.  S.  797,  S.  C.  But 
flee  Li  Qoefoid  v.  Robb,  8  Ir.  Law  R.  217.  '  8  &  9  V.,  c.  16. 
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interest  in  the  capital  stock  of  the  company;  but  every  such 
transfer  shall  be  by  deed  duly  stamped,  in  which  the  consideration 
shall  be  duly  stated ;  and  such  deed  may  be  according  to  the  form 
stated  below,^  or  to  the  like  effect.  It  is  remarkable,  as  illustrating 
the  absence  of  uniformity  in  our  efforts  at  legislation,  that  the 
transfer  of  shares,  whether  under  the  Joint-Stock  Companies 
Act,  1856,*  or  under  the  Companies  Act,  1862,*  is  not  required 
to  be  by  deed. 

§  987.  Section  97  of  the  Companies  Clauses  Consolidation  Act^  §  9 
is  also  remarkable,  as  it  rejects  the  common  law  rule  which  requires 
corporations  to  contract  by  deed,  and  expressly  enacts,  with  respect 
to  such  companies  as  are  subject  to  that  statute,  that  ''  the  powers 
which  may  be  granted  to  any  conmiittee  [of  directors]  to  make 
contracts,  as  well  as  the  power  of  the  directors  to  make  contracts 
on  behalf  of  the  company,  may  lawfully  be  exercised  as  follows  ; — 
that  is  to  say.  With  respect  to  any  contract,  which,  if  made 
between  private  persons,  would  be  by  law  required  to  be  in  writing 
and  under  seal,  such  committee,  or  the  directors,  may  make  such 
contracts  on  behalf  of  the  company  in  writing  and  under  the 
common  seal  of  the  company,  and  in  the  same  manner  may  vary 
or  discharge  the  same :  With  respect  to  any  contract,  which,  if 
made  by  private  persons,  would  be  by  law  required  to  be  in 
writing,  and  signed  by  the  parties  to  be  charged  therewith,  then 
such  committee,  or  the  directors,  may  make  such  contract  on 
behalf  of  the  company  in  writing)  signed  by  such  committee, 
or  any  two  of  them,  or  any  two  of  the  directors,  and  in    the 


1  "I  — ,  of  — ,  in  consideration  of  the  sum  of  — ,  paid  to  me  by  — ,  of  — ,  do 
hereby  transfer  to  the  said  — ,  —  share  [or  shares]  numbered  —  in  the  under- 
taking called  'The  —  Company,*  [or  —  pounds  consolidated  stock  in  the 
undertaking  called  *  The  —  Company,*  standing  {or  part  of  the  stock  standing) 
in  my  name  in  the  books  of  the  Company],  to  hold  unto  the  said  — ^  his 
executors,  administrators,  and  assigns  [or  6Uc<iessors  and  assigns],  subject  to  the 
several  conditions  on  which  I  held  the  same  at  the  time  of  the  execation 
liereof ;  and  I  the  said  —  hereby  agree  to  take  the  said  share  [or  shares]  [or 
stock],  subject  to  the  same  conditions.  As  witness  our  hands  and  seals  tiie 
—  day  of—."  M9  &  20  V.,  c.  47,  §  20,  &  Sch.  (F). 

»  25  &  26  v.,  c.  89,  Ist  Sch.  Table  A,  No.  9. 

*  8  &  9  v.,  c.  16. 
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same  maimer  may  vary  or  discharge  the  same :  With  respect 
to  any  contract,  which,  if  made  between  private  persons,  would 
by  law  be  valid,  although  made  by  parol  only,  and  not  reduced 
into  writing,  such  committee,  or  the  directors,  may  make  such 
contract  on  behalf  of  the  company  by  parol  only  without  writing, 
and  in  the  same  manner  may  vary  or  discharge  the  same.  And 
all  contracts  made  according  to  the  provisions  herein  contained 
shall  be  effectual  in  law,  and  shall  be  binding  upon  the  company 
and  their  successors,  and  all  other  parties  thereto,  their  heirs, 
executors,  or  administrators,  as  the  case  may  be;  and  on  any 
default  in  the  execution  of  any  such  contract,  either  by  the  com- 
pany or  any  other  party  thereto,  such  actions  or  suits  may  be 
brought,  either  by  or  against  the  company,  as  might  be  brought, 
had  the  same  contracts  been  made  between  private  persons  only." 

§  988.  Under  this  section  it  has  been  held,  that  the  fact  of  §  oo4 
sleepers  having  been  furnished  to  a  railway  company,  and  actually 
received  and  used  by  them,  in  pursuance  of  a  contract  made  with 
an  agent  of  the  company  upon  certain  terms,  afforded  reasonable 
evidence  whence  a  jury  might  infer  that  the  directors  had  agreed 
on  behalf  of  the  company  to  accept  the  goods  on  those  terms.^ 

§  989.  The  contracts  also  of  such  joint-stock  companies  as  are  §  905 
registered  under  the  '*  Companies  Acts,  18G2,  and  1867,"  ^  are 


>  Pauling  V,  Lond.  &  N.  West.  Ry.  Co.,  8  Ex.  R.  8G7. 

*  25  &  26  v.,  c.  89,  and  30  &  31  V.,  c.  131,  §  37,  which  last  section  (adopting? 
the  langnaf^e  of  the  repealed  Act,  19  &  20  V.,  c.  47,  §  41),  enacts,  that  "  con- 
tracts on  behalf  of  any  company  registered  under  the  Act  of  25  &  26  V.,  c.  89, 
may  be  made  as  follows ;  (that  is  to  say), 

**(!.)  Any  contract  which  if  made  between  private  j^ei'sons  would  be  by  law 
Kqnired  to  be  in  writing,  and  if  made  according  to  English  law  to  be  under  seal, 
may  be  made  on  behalf  of  the  company  in  writing  under  the  common  seal 
of  the  company,  and  such  contract  may  Imj  in  the  stune  manner  vai-ied  or 
diflchai^ged: 

"  (2.)  Any  contract  which  if  made  between  private  ixjrsons  would  be  by  law 
Kquired  to  be  in  writing,  and  8igne<l  by  the  parties  to  be  charged  therewith, 
may  be  made  on  behalf  of  the  company  in  i^Titing  signed  by  atiy  person  acting 
tmder  the  express  or  implied  authority  of  the  company,  and  such  contract  may 
in  the  same  manner  be  varied  or  discharged : 

"  (3.)  Any  contmct  which  if  made  between  private  i^rsons  would  by  law  be 
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not  subject  to  the  common  law  rule  just  discussed,  but  may  be 
made  in  nearly  the  same  manner  as  contracts  imder  the  Com- 
panies Clauses  Consolidation  Act.  A  special  law,  too,  prevailB 
with  respect  to  the  making,  accepting,  or  indorsing  of  promissory 
notes  or  bills  of  exchange  on  account  of  such  companies/  and  also 
with  respect  to  the  execution  abroad  of  deeds  made  on  their  behall^ 
The  memoranda  of  association,  by  which  joint-stock  companies  are 
now  incorporated,  and  the  articles  of  association,  by  which  the 
affairs  of  such  companies  may  be  regulated,  are  not  required  to 
be  executed  under  seal;  but  after  registration  they  become,  by 
virtue  of  the  Companies'  Act,  1862,  as  binding  as  deeds  on 
every  shareholder,  who  has  signed  them  in  the  presence  of  a  single 
attesting  witness.^ 

§  990.  Under  the  "Public  Health  Act,   1875,"  all  contracts  §1 
"  whereof  the  value  or  amount  exceeds  50Z.,"   which    shall  be 
made  by  an  urban  sanitary  authority,  must  be  in  writing,  and  be 
sealed  with  the  common  seal  of  such  authority.^ 

§  991.  The  statute  law  relating  to  some  large  classes  of  deben- 
tures is  in  an  unsatisfactory  state,  for  while  all  such  instruments 
issued  imder  the  Mortgage  Debenture  Acts  of  1865  and  1870  must 
be  deeds,^  debentures,  stock  certificates  to  bearers,  or  annuity  cer- 
tificates issued  in  pursuance  of  "  The  Local  Loans  Act,  1875," 
may,  as  it  seems,  be  valid,  if  duly  signed,  without  the  impression 


valid,  although  made  by  parol  only,  and  not  reduced  into  writing,  may  be 
made  by  parol  on  behalf  of  the  company  by  any  person  acting  under  the 
express  or  implied  authority  of  the  company,  and  such  contract  may  in  the 
same  way  be  varied  or  dischai^ged : 

"  And  all  contracts  made  according  to  the  provisions  herein  contained  shall 
be  effectual  in  law,  and  shall  be  binding  upon  the  company  and  their  successors, 
and  all  other  parties  thereto,  their  heirs,  executors,  or  administrators,  as  the 
case  may  be."  See  Eley  v.  The  Positive  Govemm.  &c.  Co.,  45  L.  J.,  Ex.  68  ; 
Law  Rep.,  1  Ex.  D.  20,  S.  C. 

»  25  &  26  v.,  c.  89,  §  47.  See  Peruvian  Ry.  Co.  v.  Thames  &  Mersey  Mar. 
Ins.  Co.,  2  Law  Rep.,  Cli.  Ap.  617. 

2  LI.  §  55  ;  27  &  28  V.,  c.  19. 

'  25  &  26  v.,  c.  89,  §§  11,  16. 

<  38  &  39  v.,  c.  55,  §  174,  subs.  1. 

»  28  &  29  v.,  c.  78  ;  33  &  34  V.,  c.  20,  §  15. 
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of  any  seal.^  Under  this  last  Act,  debentures,  stock  certificates, 
and  annuity  certificates,  when  respectively  payable  to  bearer,  are 
transferable  by  delivery;^  while  what  are  called  *' nominal  secu- 
rities "  must  be  transferred  "  by  writing  in  manner  directed  by 
the  local  authority."^  Irrespective  of  the  statute  law,  debentures 
under  the  seal  of  a  corporation  will  not,  as  it  seems,  be  regarded  as 
promissory  notes,  or  even  as  negotiable  instruments,  though  they 
may  be  drawn  in  express  terms  as  payable  to  bearer.^ 

§  992.  Debts  and  other  choses  in  action  may  now,  by  virtue  of 
a  recent  Act,  be  assigned  ''by  writing  under  the  hand  of  the 
assignor;"  and  if  express  notice  in  writing  be  given  to  the  debtor, 
trustee,  or  other  person  liable,  such  assignment  will,  from  the  date 
of  the  notice,  transfer  the  legal  right  to  the  assignee.^ 

§  993.  Again,  the  assignment  of  a  copyright  under  the  Act  of 
6  &  6  v.,  c.  45,  is  not  vaUd  unless  it  be  in  writing.* 

§  994.  The  next  transaction  which  requires  notice  is  the  sale  §  909 
of  a  ship,  or  of  any  share  therein.  The  Act  which  regulates 
these  sales  is  the  Merchant  Shipping  Act  of  1854,^  which  in  §  65 
enacts,  that  "a  registered  ship  or  a  share  therein,  when  dis- 
posed of  to  persons  qualified  to  be  owners  of  British  ships,  shall 
be  transferred^  by  bill  of  sale ;  and  such  bill  of  sale  shall  contain 
such  description  of  the  ship  as  is  contained  in  the  certificate  of  the 
surveyor,  or  such  other  description  as  may  be  sufiicient  to  identify 
the  ship  to  the  satisfaction  of  the  registrar,  and  shall  be  according 
to  the  Form  marked  E.  in  the  Schedule  hereto,  or  as  near  thereto 
as  circxmistances  permit,  and  shall  be  executed  by  the  transferrer 


»  38  &  39  v.,  c.  83,  §  22.  «  38  &  39  V.,  c.  83,  §§  5,  6,  7. 

«  38  &  39  v.,  c.  83,  §§  5,  6,  7. 

-•  Crouch  V.  Credit  Fonder  of  Engl.,  8  Law  Rep.,  Q.  B.  374  ;  42  L.  J.,  Q.  B. 
183,  S.  C.  •  36  &  37  V.,  c.  66,  §  25,  subs.  6. 

*  Layland  v.  Stewart,  46  L.  J.,  Ch.  103 ;  S.  C.  nom.  Leylond  v.  Stewart, 
L.  R.  4  Ch.  D.  419.  M7  &  18  V.,  c.  104. 

*  Aft  to  how  a  ship  may  be  mortgaged,  and  the  efifect  of  on  unregistered 
mort^^age  of  a  ship,  see  Keith  v.  Burrows,  L.  R.,  1  C.  P.  D.  722 ;  45  L.  J.,  C.  P. 
876,  S.  C. 
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in  the  presence  of  and  be  attested  by  one  or  more  witnesses."^ 
This  enactment, — ^like  that  contained  in  the  repealed  Act  of  8  &  9 
v.,  c.  89,* — applies  as  well  to  an  executory  contract  for  the  sale, 
as  to  the  absolute  sale,  of  a  ship.'  The  present  law,  however, 
differs  in  several  material  respects  from  that  which  was  formerly 
in  force.  In  the  first  place  it  appears  to  render  an  actual  bill 
of  sale  necessary,  though  under  the  old  law  any.  instrument  in 
writing,  which  recited  the  certificate  of  registry,  was  sufficient.* 
Next,  the  bill  of  sale  must  now  be  executed  by  the  transferrer 
himself,  except  under  very  special  circumstances,  when  he  is 
allowed  to  appoint  an  attorney  by  deed;^  but  formerly  a  ship 
might  have  been  transferred  by  an  agent  acting  under  a  parol 
authority.*^  Lastly,  it  is  at  least  doubtful  whether,  since  the 
1st  of  May,  1855,^  any  description  of  vessel  used  in  navigation, 
not  propelled  by  oars,®  can  be  sold  without  a  bill  of  sale,  though 
boats  under  fifteen  tons  burthen  might,  prior  to  that  date,  have  been 
transferred  by  parol,®  and  though  such  vessels  do  not  now  require  to 
be  registered,  if  solely  employed  in  river  or  coast  navigation.^® 

§  995.   Under  "  The  Policies  of  Marine  Assurance  Act,  1868,'*  §9 
an  assignment  of  a  policy  of  insurance,  even  after  a  loss  by  the 
perils  insured  against,"  may  be  made  by  indorsement  on  the  pohcy,^* 
and  the  assignee  of  such  policy  may  sue  thereon  in  his  own  name;^^ 
but  oddly  enough  the  statute,  while  famishing  a  short  form  of 

J  The  bill  of  sale  does  not  require  a  stamp,  33  &  34  V.,  c.  97,  SchetL  ad  fin. 
tit.  "  General  Exemptions." 

3  §  34.  See  Duncan  v,  Tindal,  13  Com.  B.  258  ;  Hughes  v,  MorrLs,  21  L.  J., 
Ch.  761  ;  2  De  Gex,  M.  &  G.  349,  S.  C. ;  M'Calmont  v,  Rankin,  2  De  Gex, 
M.  &  G.  403. 

*  Liveri)ool  Borough  Bk.  v.  Turner,  1  Johns.  &  Hem.  109  ;  2  De  Gex, 
F.  &  J.  502,  S.  C.  See  Chapman  v.  Callis,  9  Com.  B.,  N.  S.  7G9  ;  Stax^leton 
r.  Haymen,  33  L.  J.,  Ex.  170  ;  2  H.  &  C.  918,  S.  C. 

*  Hunter  v.  Parker,  7  M.  &  W.  343,  344,  per  Parke,  B. 

*  See  17  &  18  V.,  c.  104,  §  76,  et  seq.,  and  Form  N.  in  Sch.  to  Act 

*  Hunter  r.  Parker,  7  M.  &  W.  322. 

'  Wlien  the  Merchant  Shipping  Act  of  1854  came  into  operation. 

»  See  §  2  of  17  &  18  V.,  c.  104,  tit.  Ship  ;  and  §  55. 

9  Benyon  v,  Cresswell,  12  Q.  B.  899.  »•  §  19  of  17  &  18  V.,  c.  104. 

"  Lloyd  V.  Fleming,  W.  N.  of  1872,  p.  6,  per  Q.  B. 

«  31  &  32  v.,  c.  86,  §  2.  »  Id.  §  1. 
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indorsement,^  leaves  it  uncertain  whether  it  mast  be  sealed  as  well 
as  signed. 

§  996.  The  Act  to  simplify  the  transfer  of  property^  deserves  a  §  ®1^ 
passing  notice;  for  althoagh  that  statute  was  extremely  short- 
lived, it  having  been  repealed  within  a  year  from  its  passing,'  it 
has  rendered  a  deed  necessary  in  all  cases  of  partitions,  exchanges, 
assignments,  or  surrenders  in  writing  of  freehold  or  leasehold 
lands,  or  of  leases  in  writing  of  freehold,  copyhold,  or  leasehold 
lands,^  provided  the  transfer  has  been  effected  between  the  let  of 
January  ^  and  the  1st  of  October,^  1845. 

§  997.  This  Act  was  succeeded  by  8  &  9  V.,  c.  106,  which  enacts  §  911 
in  §  2,  ''  that  after  the  1st  day  of  October,  1845,  all  corporeal 
tenements  and  hereditaments  shall,  as  regards  the  conveyance  of 
the  immediate  freehold  thereof,  be  deemed  to  lie  in  grant  as  well  as 
in  Uvery ; "  or,  in  other  words,  shall  pass  by  the  delivery  of  the  deed 
of  conveyance,  in  the  same  manner  as  incorporeal  hereditaments 
have  heretofore  passed.  §  8  of  this  statute  further  enacts,  "  that 
tL  feoffment,  made  after  the  said  1st  day  of  October,  1845,  other 
than  a  feoffinent  made  under  a  custom  by  an  infant,  shall  be  void  at 
law,  unless  evidenced  by  deed ;  and  that  a  partition  and  an  exchange 
of  any  tenements  or  hereditaments  not  being  copyhold, — Bud^leaeey 
required  by  law  to  be  in  writing,^  of  any  tenements  or  heredita- 
ments,— and  an  assignment  of  a  chattel  interest,  not  being  copyhold, 
in  any  tenements  or  hereditaments, — and  a  surrender  in  writing  of 
an  interest  in  any  tenements  or  hereditaments,  not  being  a  copy- 
hold interest,  and  not  being  an  interest  which  might  by  law  have 
been  created  without  writing, — made  after  the  1st  of  October,  1845, 
shall  also  be  void  at  law,  unless  made  by  deed :  Provided  always, 


'  Id.  Sched.    The  form  ends  with  the  words,  "  In  witness  whereof,  &c." 
»  7  &  8  v.,  c.  76. 
»  By  8  &  9  v.,  c  106. 

«  7  &  8  v.,  c.  76,  §§  3  &  4  ;  Burton  v.  Reevell,  16  M.  &  W.  307  ;  Doe  v. 
Moibtt,  15  Q.  B.  267. 
*  7  &  8  v.,  c.  76,  §  13.  •  8  &  9  V.,  c.  106,  §  1. 

7  See  pofit,  §  1001. 

S  n 


884  WHAT  LEASES  MUST  BE  BY  DEED.  [PABT  H. 

that  the  said  enactment,  so  &r  as  the  same  relates  to  a  release^  or 
a  surrender,  shall  not  extend  to  Ireland." 

§  998.  This  last  enactment,  so  far  as  it  relates  to  feoffinents,  §9^ 
partitions,  exchanges,  assignments,  and  surrenders,  is  of  little 
practical  importance,  since,  before  the  passing  of  the  Act,  such 
transfers  were  almost  invariably  effected  by  deed.  With  respect, 
however,  to  leases  the  statute  has  proved  highly  beneficial  ;^  for  by 
requiring  all  demises  for  a  period  exceeding  three  years^  to  be 
under  seal,  it  has  gradually  diminished,  and  at  last  dried  up,  that 
fruitful  source  of  litigation,  which  used  to  spring  from  the  difficulty 
of  distinguishing  between  an  actual  lease  and  an  agreement  for 
a  lease  under  the  old  law.  Now,  if  the  instrument  be  not  under 
seal,  it  operates  only  as  an  agreement  for  a  lease  ;^  that  is,  either 
party  may  enfotce  its  specific  performance  and  turn  it  into  a  lease  ;^ 
but,  in  the  event  of  this  course  not  being  pursued,  the  party  taking 
possession  of  land  under  it  is  a  mere  tenant  at  will,  liable  to 
become,  by  the  payment  and  acceptance  of  rent,^  a  tenant  from  year 
to  year,  and  thenceforth  to  be  subject  to  all  those  stipulations  in 
the  agreement  which  are  applicable  to  such  a  tenancy.^ 


^  This  Ib  obviously  a  misprint  for  ''lease;"  but  the  blunder  has  been 
remedied  by  23  &  24  V.,  c.  154,  §  104,  and  Sch.  B.,  Ir.,  which  repeats,  so  hi 
as  Ireland  is  concerned,  that  part  of  §  3  of  8  &  9  V.,  c.  106,  which  relates  to 
leases,  assignments,  and  surrenders. 

'  The  statute  does  not  apply  to  agreements  for  letting  tolls  of  turnpike 
roads  under  3  G.  4,  c.  126,  §§  55,  57  ;  Shepherd  v,  Hodsman,  18  Q.  B.  316  ; 
recognised  by  Byles,  J.,  in  Markham  v.  Standford,  14  Com.  B.,  N.  S.  380. 

>  A  lease  for  eighteen  months,  with  power  to  lessee,  by  giving  a  month's 
notice,  to  prolong  the  term  to  a  further  period  of  two  years  is  not  within  the 
meaning  of  the  statute.  Hand  v.  Hall,  L.  R.,  2  Ex.  D.  355,  per  Ct.  of  App., 
reversing  S.  C.  as  reported  46  L.  J.,  Ex.  242,  and  L.  R.,  2  Ex.  D.  318. 

*  Parker  v.  Taswell,  2  De  Gex  &  J.  559 ;  27  L.  J.,  Ch.  812,  S.  C. ;  Bond 
V.  Boding,  1  B.  &  S.  371  ;  RoUason  v.  Leon,  7  H.  &  N.  73 ;  31  L.  J.,  Ex.  96, 
S.  C. ;  Tidey  v.  MoUett,  16  Com.  B.,  N.  S.  298 ;  33  L.  J.,  C.  P.  235,  S.  C. ; 
Stranks  t?.  St.  John,  36  L.  J.,  C.  P.  118 ;  2  Law  R.,  C.  P.  376,  S.  C. 

»  Parker  v,  Taswell,  2  De  Gex  &  J.  559 ;  27  L.  J.,  Ch.  812,  S.  C.  But  see 
Wood  V.  Beard,  L.  R.,  2  Ex.  D.  30 ;  46  L.  J.,  Ex.  100,  S.  C. 

•  See,  further,  as  to  the  operation  of  this  Act,  Davidson,  Cone.  Prec.  of 
Convey.  50 — 71 ;  Piatt  on  Leases,  passim.    See,  also,  post^  §§  1001,  1002. 

7  Martin  v.  Smith,  43  L.  J.,  Ex.  42  ;  9  Law  Rep.,  Ex.  50,  S.  C.  See  post, 
§  1001,  ad  fin. 


CHAP.  XVniJ      CONFIRMATION  OP  LEASES — STATUTE  OP  PRAUDS.       885 

§  999.  Although  leases  for  any  term  exceeding  three  years  are  §  913 
now  Toid  unless  granted  by  deed,  an  equally  formal  instrument  is 
not  required  for  the  purpose  of  confirming  those  leases,  which  are 
inyalid  by  reason  of  some  deviation  from  the  terms  of  the  power 
under  which  they  were  granted  ;  for  the  Act  of  IS  <k  14  V.,  c,  17, 
§  8,  expressly  enacts,  that  the  confirmation,  which  shall  suffice  to 
establish  the  validity  of  any  such  defectiye  lease,  ''may  be  by 
memorandum  or  note  in  writing  signed  by  the  persons  confirming 
and  accepting  respectively,  or  by  some  other  persons  by  them  respec- 
tively thereunto  lawfully  authorised." 

§  1000.  Bearing  in  mind  the  alterations  efiected  by  the  Acts  §  914 
just  mentioned,  we  come  to  the  Statute  of  Frauds,  passed  in  the 
reign  of  Charles  11.,  the  provisions  of  which  Act  have  been  ex- 
tended to  Ireland  by  7  W.  8,  c.  12,  and  have  also  been  enacted, 
generally  in  the  same  words,  in  nearly  all  the  United  States.^ 
This  celebrated  statute  we  owe  to  the  great  lawyer,  but  indifferent 
statesman.  Lord  Nottingham,  whp  appears  to  have  been  assisted  in 
framing  it  by  Sir  Leoline  Jenkins  and  Lord  Hale  ;  ^  yet,  notwith- 
standing these  bright  names,  it  is  certainly  drawn  in  so  inartificial 
a  manner  as  to  confer  little  credit  on  the  skill  of  the  draftsmen ; 
and  if  Lord  Nottingham  was  justified,  while  speaking  with  parental 
pride  of  the  principle  of  the  measure,  in  declaring  that  it  was  an 
Act,  every  line  of  which  was  worth  a  subsidy,^ — the  present  genera- 
tion, who  can  contemplate  the  almost  endless  litigation  which  its 
ambiguous  language  has  caused,  may  add  with  more  truth,  if  not 
with  more  sincerity,  that  every  line  of  it  has  cost  a  subsidy.     The 
blame,  however,  which  may  justly  be  cast  on  the  wording  of  the 
Act,  must  be  converted  into  unqualified  praise,  if  regard  be  had  to 
the  objects  which  it  seeks  to  attain,  and  which  it  has,  in  fisust,  to  a 
great  extent  attained.^    It  will  then  be  seen  that^  the  rules  of  evi- 

»  29  C.  2,  c.  3  ;  4  Kent,  Com.  95,  and  n.  h  (4th  ed.).  The  Civ.  Code  of 
Lofuifl.  art.  2415,  without  adopting  in  terms  the  provisions  of  the  Stat  of 
Fraads,  declares  generally,  that  all  verbal  sales  of  immovable  property  shall  be 
void.     4  Kent,  Com.  450,  n.  a  (4th  ed.). 

*  3  Campbell's  Lives  of  the  Chancellors,  418. 

>  R  North's  Life  of  Guildford,  209. 

^  Id  Doe  v,  Harris,  8  A.  &  E.  12,  Ld.  Denman  speaks  of  the  Stat  of  Frauds 
as  **  one  of  the  wisest  laws  in  principle,  though  £ur  from  being  complete  in  its 
detaDs,  or  fortunate  in  its  execution."  *  Gr.  Ev.  §  262,  almost  verbatun. 
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dence  contained  in  this  statute,  are,  for  the  most  part,  weU  calculated 
for  the  exclusion  of  perjury,  by  requiring,  in  the  cases  there  men- 
tioned, some  more  satisfactory  evidence  than  mere  oral  testimony 
affords.  The  statute  dispenses  with  no  proof  of  consideration, 
which  was  previously  required,  and  gives  no  efficacy  to  written  con- 
tracts, which  they  did  not  previously  possess.^  Its  policy  is  to  impose 
such  requisites  upon  private  transfers  of  property,  as,  without  being 
hindrances  to  fEur  transactions,  may  either  be  totally  inconsistent 
with  dishonest  projects,  or  may  tend  to  multiply  the  chances  of 
detection.'  The  object  of  the  present  work  will  not  admit  of  an 
extended  consideration  of  the  provisions  of  this  statute ;  but  will 
necessarily  restrict  us  to  a  notice  of  the  rules  of  evidence,  which  it 
has  introduced. 

§  1001.  By  this  statute,  all  leases,  estates,  and  interests  in  lands,  §  9 
whether  of  freehold  or  for  terms  of  years,  and  whether  certain  or 
uncertain,  which,  prior  to  the  1st  of  January,  1845,'  have  been 
created  by  livery  and  seisin  only, — ^that  is,  by  mere  matter  in  pais, 
without  deed,* — or  by  parol,  and  not  put  in  writing,  and  signed  by 
the  parties  creating  the  same,  or  their  agents  duly  authorised  in 
writing,  are  allowed  only  the  force  and  effect  of  estates  at  will ; 
except  leases  not  exceeding  the  term  of  three  years  from  the  making 
thereof,  whereon  the  rent  reserved  shall  amount  to  two-thirds  of 
the  improved  value.^    It  seems  to  be  now  determined,  though  the 


»  2  St  Ev.  472 ;  Rann  v.  Hughes,  7  T.  R.  350,  n. ;  BaircU  v.  Trossell,  4 
Taunt  121. 

*  Rob.  on  Frauds,  Pre£  xxii. 

>  Wlien  7  &  8  v.,  c.  76,  came  into  operation.    See  ante,  §  996. 

*  See  per  Patteson,  J.,  and  Ld.  Deuman,  in  Cooch  v.  Goodman,  2  Q.  B. 
592,  597. 

'  29  C.  2,  c.  3,  §  1,  enacts,  that  "  all  leases,  estates,  interests  of  freehold  or 
terms  of  years,  or  any  imcertain  interest  of,  in,  to,  or  out  o^  any  messuages, 
manors,  lands,  tenements,  or  hereditaments,  made  or  created  by  liveiy  and 
seisin  only,  or  by  parol,  and  not  put  in  writing,  and  signed  by  the  parties  so 
making  or  creating  the  same,  or  their  agents  thereunto  lawfully  authorised  by 
writing,  shall  have  the  force  and  effect  of  leases  or  estates  at  will  only,  and 
shall  not,  either  in  law  or  equity,  be  deemed  or  taken  to  have  any  other  or 
greater  force  or  effect ;  any  consideration  for  making  any  such  parol  leases  or 
estates,  or  any  former  law  or  usage,  to  the  contrary  notwithstanding.*'  §  2 
<<  excepts,  nevertheless,  all  leases  not  exceeding  the  term  of  three  years  from  the 
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point  is  not  wholly  free  from  doubt,  that  the  above  provisions  of 
the  statute  are  not  applicable  to  demises  under  seal;^  and,  conse- 
qnentlj,  that  an  indenture  of  lease  for  more  than  three  years  need 
not  be  signed.  It  has  been  said  more  than  once,  that  the  tenancy 
described  in  the  statute  as  ''  an  estate  at  wiUy''  must  be  construed 
as  a  tenancy  from  year  to  year ;'  but  this  is  not  strictly  accurate ; 
since  a  party  who  enters  under  an  agreement  void  by  the  statute,  is, 
in  point  of  law,  tenant  at  will  for  the  first  year,  though,  like  any 
other  tenant  at  will,  he  will  be  converted  into  a  tenant  from  year  to 
year,  as  soon  as  a  yearly  rent  has  been  paid  and  accepted.^  In  both 
characters,  too,  he  will  be  subject  to  such  of  the  terms  of  the  agree- 
ment, as  are  not  inconsistent  with  the  species  of  tenancy  which 
the  law  under  the  circumstances  creates  ;^  and,  therefore,  if  one  of 
the  terms  be  that  the  tenant  shall  keep  the  premises  in  repair  during 
his  occupation,^  or  that  he  shall  paint  in  the  seventh  year  of  his 
tenancy,^  or  that  he  shall  pay  his  rent  in  advance,^  he  will  be  liable 


making  thereof,  whereupon  the  rent  reserved  to  the  landloid,  dming  such 
tenn,  shall  amount  unto  two  third  parts  at  the  least  of  the  full  improved  value 
of  the  thing  demised."  These  provisions  were  enacted  in  §  1  of  7  W.  3,  c.  12, 
It.  ;  but  that  section  has  been  repealed  since  the  Ist  Jan.,  1861,  see  23  &  24  V., 
c  154,  §§  104,  105,  and  Sch.  B.  Jr.  The  law  in  Ireland  is  now  regulated  by 
§  4  of  the  Act  just  cited,  which  enacts,  that  "  every  lease  or  contract  with 
Tespect  to  lands,  whereby  the  relation  of  landlord  and  tenant  is  intended  to  be 
created  for  any  freehold  estate  or  interest,  or  for  any  definite  period  of  time, 
not  being  from  year  to  year  or  any  lesser  period,  shall  be  by  deed  executed,  or 
note  in  writing  signed,  by  the  landlord,  or  his  agent  thereunto  lawfully 
authorised  in  writing."  See  Bay  ley  v.  M.  of  Conyngham,  15  Jr.  Law  R.,  N.  S. 
407 ;  Chute  v,  Busteed,  14  id.  115. 

»  Aveline  v.  Whisson,  4  M.  &  Or.  801 ;  Shep.  Touch.  56,  n.  24 ;  Cooch  v, 
Goodman,  2  Q.  B.  580,  597,  598  ;  2  G.  &  D.  159,  S.  C. ;  Cherry  v,  Heming, 
4  Ex.  R.  631.    Contrii,  2  Bl.  Com.  306. 

»  Clayton  v.  Blakey,  8  T.  R.  3,  per  Ld.  Kenyon  ;  2  Smith,  L.  C.  97,  S.  C. ; 
Berrey  «.  Lindley,  3  M.  &  Gr.  512,  per  Coltman,  J.  ;  id.  514,  per  Maule,  J. 

>  Richardson  v.  Gifford,  1  A.  &  E.  56,  per  Parke,  J. ;  3  M.  &  Gr.  512,  n.  a, 
and  cases  there  dted  ;  2  Smith,  L.  C.  94—96. 

♦  Beirey  v.  Lindley,  3  M.  &  Gr.  514,  per  Maule,  J. ;  Doe  v.  Bell,  5  T.  R. 
471 ;  Arden  v.  Sullivan,  14  Q.  B.  832.    See  Tooker  u.  Smith,  1  H.  &  N.  732. 

»  Richardson  r.  Gifford,  1  A.  &  E.  50  ;  8  D.  &  R.  643,  S.  C.  See  Beale  v. 
Sanden,  3  Bing.  N.  C.  850  ;  5  Scott,  58,  S.  C. ;  Arden  v.  Sullivan,  14  Q.  B. 
832. 

•  Martin  V.  Smith,  43  L.  J.,  Ex.  42;  9  Law  Rep.,  Ex.  50,  S.  C. 
7  Lee  «.  Smith,  9  Ex.  R.  662. 
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to  an  action  for  a  breach  of  any  such  term,  notwithstanding  the 
agreement  is  made  void  by  the  statute. 

§  1002.  Although  a  parol  lease  for  a  longer  period  than  the  Act  §  916 
permits  is  inoperatiye  as  to  its  duration,  still,  if  a  tenant  holds 
under  it  during  the  entire  period,  he  may  quit  without  notice  at  the 
expiration  of  the  term.    An  example  will  illustrate  this  proposition. 
Suppose  a  parol  lease  to  have  been  granted  for  five  years  and  a  half, 
commencing  at  Michaelmas,  1870,  at  a  specified  annual  rent.    The 
tenant  has  entered,  and  till  Michaelmas,  1871,  was  a  mere  tenant 
at  will.     He  then  paid  his  rent,  and  continued  in  possession,  and 
thereby  became  tenant  from  year  to  year  until  Michaelmas,  1875, 
capable  of  quitting,  or  liable  to  be  ejected,  on  giving  or  receiving  a 
six  months'  notice  that  would  expire  on  the  29th  of  September  in 
any  year.    At  Lady-day,  1876,  however,  when  the  whole  period  of 
five  years  and  a  half  will  have  run  out,  either  party  will  be  at 
liberty  to  terminate  the  tenancy  without  any  notice  whatever.^     The 
term^  of  three  years,  for  which  a  parol  lease  may  be  good,  must  be 
computed  firom  the  date  of  the  agreement ;  and  a  term  of  three 
years  to  commence  in  future,  will  consequently  not  satisfy  the 
statute.'    If  a  parol  lease  is  made,  to  hold  firom  year  to  year  during 
the  pleasure  of  the  parties,  this  is  adjudged  to  be  a  lease  for  only 
one  year  certain,  and  every  subsequent  year  is  a  new  springing  in- 
terest, arising  upon  the  first  contract,  and  parcel  of  it ;  so  that  if 
the  tenant  should  occupy  ten  years,  stUl  it  is  prospectively  but  a 
lease  for  a  year  certain,  and  therefore  good,  within  the  exception  of 
the  statute ;  though,  as  to  the  time  past,  it  is  considered  as  one 
entire  and  valid  lease  for  so  many  years  as  the  tenant  has  enjoyed  it.^ 

§  1008.^  By  the  third  section  of  the  same  statute,*  no  leases,  §  917 


^  Berrey  v.  Lindley,  3  M.  &  Gr.  498,  511,  513,  514 ;  Doe  u  Stratton,  4  Bing. 
446  ;  1  M.  &  P.  183,  S.  C. ;  Doe  v,  Moffatt,  15  Q.  B.  257 ;  Tress  v.  Savage,  23 
L.  J.,  Q.  B.  339 ;  4  E.  &  B.  36,  S.  C. 

«  Gr.  Ev.  §  263,  in  part. 

*  Kawlina  t>.  Turner,  1  Ld.  Ray.  736. 

*  Rob.  on  Frauds,  241—244.  »  Gr.  Ev.  §  264,  in  part 

*  7  W.  3,  c.  12,  §  1,  Jr.,  was  to  the  like  effect ;  but  that  section  has  been 
repealed  since  the  1st  Jan.  1861,  see  23  &  24  Y.,  c  154,  §§  104, 105,  and  Sch. 
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estates,  or  interests,  either  of  freehold,  or  terms  of  years,  oar  any 
nucertain  interest,  not  being  copyhold  or  castomaxy  interest,  in 
messnages,  manors,  lands,  tenements,  or  hereditaments,  could, — 
prior  to  the  first  of  January,  1845,^ — ^be  assigned,  granted,  or  swrren- 
dered,  unless  by  deed,  or  note  in  writing,  signed  by  the  party  so 
assigning,  granting,  or  surrendering  the  same,  or  his  agent  author- 
ised by  writing,  or  by  act  and  operation  of  law.  At  common  law, 
surrenders  of  estates  for  life  or  years  in  possession  in  things 
corporeal  were  good,  though  made  by  parol;  but  things  incor- 
poreal, as  advowsons,  rents,  and  the  like,  and  interests  in  lands 
not  in  possession,  as  remainders  and  reversions  for  life  or  years, 
lying  in  grant,  could  not,  and  still  cannot,  be  surrendered  except  by 
deed.^  The  effect  of  this  section  is  not  to  dispense  with  any  evi- 
dence required  by  the  common  law ;  but  to  add  to  its  provisions 
somewhat  of  security,  by  requiring  a  new  and  a  more  permanent 
species  of  evidence.  Wherever,  therefore,  at  common  law  a  deed 
was  necessary,  the  some  solemnity  is  still  requisite  under  this  Act ; 
but  with  respect  to  lands  and  tenements  in  possession,  which,  before 
the  statute,  might  have  been  surrendered  by  words  only,  somei  note 
in  writing,  duly  signed,  was  by  the  statute  made  essential  to  a  valid 
surrender.^ 

§  1004.  In  interpreting  this  section,  it  will  be  observed,  that  it  §  dl8 
does  not  contain, — ^like  the  first  two  sections  of  the  Act, — any  excep- 
tion in  &vour  of  leases  not  exceeding  the  term  of  three  years ;  and, 
consequently,  it  has  been  held  to  exclude  alike  parol  assignments 
and  parol  surrenders  of  mere  leases  from  year  to  year^  though  such 

B.  Ir.  The  law  in  Ireland  is  now  regulated  by  §§  7  &  9  of  the  Act  just  dted. 
§  7  enacts,  that  "  the  estate  or  interest  of  any  tenant  under  any  lease  or  other 
contract  of  tenancy  shall  not  be  surrendered  otherwise  than  by  a  deed  executed, 
or  note  in  writing  signed,  by  the  tenant  or  his  agent  thereto  lawfully  authorised 
in  writing,  or  by  act  and  operation  of  law."  §  9  enacts,  that  "  the  estate  or 
interest  of  any  tenant  in  any  lands  under  any  lease  or  other  contract  of  tenancy, 
shall  be  iungnedy  granted,  or  transmitted  by  deed  executed,  or  instrument  in 
writing  signed,  by  the  party  assigning  or  granting  tlie  same,  or  his  agent 
thereto  lawfully  authorised  in  writing,  or  by  devise,  bequest,  or  act  and 
operation  of  law,  and  not  otherwiBe." 

1  When  7  &  8  v.,  c  76,  came  into  operation.    See  ante,  §§  996—998. 

*  Co.  lit  337  b,  338  a  ;  2  Shep.  Touch.  330 ;  1  Wms.  Saund.  236  a  ;  Lyon 
V,  Reed,  18  M.  &  W. '303— 305  ;  ante,  §  972.  '  Rob.  on  Frauds,  248. 


i 


1 


840  SURRENDER  BY  OPERATION   OF  LAW.  [PART  H. 

leases  have  been  created  by  verbal  agreement.^  It  seemSy  also^ 
that  9  parol  agreement  by  a  lessee  for  the  transfer  of  his  interest  in 
a  term  not  exceeding  three  years,  which  is  intended  to  take  effect 
as  an  assignment,  and  is  invalid  as  snch,  cannot  operate  as  an 
y/nderlease.*  If,  however,  both  parties  intend  to  create  the  relation 
of  landlord  and  tenant,  the  mere  fiact  of  the  parol  demise  passing  all 
the  lessor's  interest  in  the  premises  will  not  prevent  it  from  operat- 
ing as  a  lease,  at  least  for  some  purposes.^  The  lessor,  therefore, 
nnder  these  special  circumstances,  may  maintain  an  action  for  use 
and  occupation  during  the  entire  term,  even  should  the  lessee  quit 
the  premises  before  its  expiration;^  and  this,  too,  although  the 
lessor,  in  consequence  of  having  no  reversion,  caimot  distrarn  for 
the  rent  in  arrear.^ 

§  1005.  The  surrender  by  act  and  operation  of  law,  mentioned  in  §  91! 
the  statute,  is  a  phrase  to  which  it  is  difficult  to  assign  a  precise 
meaning.  Its  most  obvious  application  is,  ''to  cases  where  the 
owner  of  a  particular  estate  has  been  a  party  to  some  act,  the 
validity  of  which  he  is  by  law  afterwards  estopped  from  disputing, 
and  which  would  not  be  valid  if  his  particular  estate  had  continued 
to  exist.  There  the  law  treats  the  doing  of  such  act  as  amounting 
to  a  surrender.  Thus,  if  a  lessee  for  years  accept  a  new  lease  fit)m 
his  lessor,  he  is  estopped  from  saying  that  his  lessor  had  not  power 
to  make  the  new  lease ;  and,  as  the  lessor  could  not  do  this  until 
the  prior  lease  had  been  surrendered,  the  law  says  that  the  accept- 
ance of  such  new  lease  is  of  itself  a  surrender  of  the  former.  So, 
if  there  be  tenant  for  life,  remainder  to  another  in  fee,  and  the  re- 
mainder-man comes  on  the  land  and  makes  a  feo£Ement  to  the 
tenant  for  life,  who  accepts  livery  thereon,  the  tenant  for  life  is 

*  Bptting  V.  Martin,  1  Camp.  319,  per  M'Donald,  C.  B.  ;  Mollett  r. 
Brayne,  2  Camp.  103,  per  Ld.  EUenborough  ;  Thomson  v,  Wilson,  2  Stark. 
R.  379,  per  id.    See  Doe  v.  Wells,  10  A.  &  E.  435— 437. 

'  Barrett  v.  Holfe,  14  M.  &  .W.  348,  questioning  Poultney  v.  Holmes,  1 
Str.  405. 

»  Pollock  «.  Stacy,  9  Q.  B.  1033,  upholding  Poultney  v.  Holmes,  1  Str. 
405.  But  see  Beaidman  v,  Wilson,  4  Law  Rep.,  C.  P.  57  ;  S.  C.  nom. 
Beardmore  v,  Wilson,  38  L.  J.,  C.  P.  91. 

♦  Pollock  V.  Stacy,  9  Q.  B.  1033. 

»  Parmenter  i\  Webber,  8  Taunt,  593  ;  Smith  r.  Mapleback,  1  T.  R.  441. 
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thereby  estopped  from  disputiiig  the  seisin  in  fee  of  the  remainder- 
man ;  and  so  the  law  says,  that  such  acceptance  of  livery  amounts 
to  a  surrender  of  his  life  estate.  Again,  if  tenant  for  years  accepts 
from  his  lessor  a  grant  of  a  rent,  issuing  out  of  the  land,  and  payable 
during  the  term,  he  is  thereby  estopped  from  disputing  his  lessor^s 
right  to  grant  the  rent ;  and  as  this  could  not  be  done  during  his 
term,  therefore  he  is  deemed  in  law  to  have  surrendered  his  term  to 
the  lessor.''^  In  all  these  cases  no  question  of  intention  can  arise. 
The  surrender  is  not  the  result  of  intention,  but  is  the  act  of  the 
law,  and  it  takes  place  independent,  and  even  in  spite,  of  intention 
the  most  express.^ 

§  1006.  Neither  is  it  material,  whether  the  interest  taken  by  the  §  920 
surrenderor  under  the  new  arrangement,  be  or  be  not  equivalent  to 
that  which  he  enjoyed  under  the  surrendered  term ;  and,  therefore, 
if  a  lessee  for  life,  or  for  a  long  term  of  years,  accepts  from  his 
landlord  a  new  demise  for  a  shorter  period,  this  will  amount  to  a 
surrender  of  his  origiual  lease.^  At  one  time  it  was  thought  that 
a  tenancy  under  a  lease  would  be  surrendered  by  operation  of  law, 
if  the  parties  were  to  make  a  verbal  agreement,  for  a  sufficient  con- 
sideration, that,  instead  of  the  existing  term,  there  should  be  a 
tenancy  from  year  to  year  at  a  different  rent,  or  even  a  tenancy  at 
will.^  This  doctrine,  however,  has  been  much  shaken  of  late  years, 
and  the  better  opinion  now  is,  that  nothing  short  of  an  express 
demise  will  operate  as  a  surrender  of  an  existing  lease.^  Still,  it  is 
not  necessary  that  the  new  demise  should  in  all  events  be  incapable 
of  being  defeated.  For  example,  if  a  lessee  were  to  accept,  in  ac- 
cordance  with  his  contract ^  a  second  lease  voidable  upon  condition, 
this,  even  in  the  event  of  its  avoidance,  would  amount  to  a  surrender 
of  the  former  term ;  because  such  second  lease  would  pass  ab  initio 
the  actual  interest  contracted  for,  though  that  interest  would  be 
liable  to  be  defeated  at  some  future  period.^ 


»  Lyon  V.  Reed,  13  M.  &  W.  306,  per  Parke,  B. 

•  Id.  306,  307,  per  id. 

'  Mellow  V,  May,  M.  636;  recognised  by  Holroyd,  J.,  in  Hamerton  «. 
Stead,  3  B.  &  C.  482,  483,  and  by  Lefroy,  B.,  in  Lynch  v.  Lynch,  6  Jr.  Law 
B.  142  ;  1  Wms.  Saund.  236,  c.  ^  See  cases  cited  in  last  note. 

»  Foquet  v.  Moor,  7  Ex.  R.  870  ;  Crowley  v.  Vitty,  id.  319. 

•  Roe  r.  Abp.  of  York,  6  East,  102  ;  Doe  v.  Bridges,  1  B.  &  Ad.  847,  856  ; 
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§  1007.  On  the  other  hand,  the  acceptance  of  a  void  lease,  whidi  { 9£ 
creates  no  new  estate  whatever,^  or  even  the  acceptance  of  a  void- 
able lease,  which  being  afterwards  made  void  contrary  to  the  intention 
of  the  parties,  does  not  pass  an  interest  according  to  the  contract^ 
will  not  operate  as  a  surrender  of  a  former  lease.^  Nor  will  it  make 
any  difference  in  the  consideration  of  this  question,  whether  the 
surrender  be  express  or  implied ;  for  as  the  Court  of  Queen's  Bench 
justly  observed  on  one  occasion  :' — "  In  the  case  of  a  surrender  im- 
plied by  law  from  the  acceptance  of  a  new  lease,  a  condition  ought 
also  to  be  understood  as  implied  by  law,  making  void  the  surrender 
in  case  the  new  lease  should  be  made  void ;  and  in  case  of  an 
express  surrender,  so  expressed  as  to  show  the  intention  of  the 
parties  to  make  the  surrender  only  in  consideration  of  the  grant, 
the  sound  construction  of  such  instrument,  in  order  to  effectuate 
the  intention  of  the  parties,  would  make  that  surrender  also  condi- 
tional to  be  void,  in  case  the  grant  should  be  made  Toid." 

1008.  Again,  the  mere  fact  of  a  tenant  entering  into  an  agree-  §  9S 
ment  to  'purchase  the  estate  will  not  work  a  surrender  of  his  tenancy 
by  operation  of  law ;  because  such  a  contract  contains  an  implied 
condition  that  the  landlord  should  make  out  a  good  title  ;  and  it 
would  be  most  unreasonable  to  suppose,  that  the  tenant  intended 
absolutely  to  surrender  an  existing  term,  while  it  was  uncertain 
whether  the  purchase  would  be  completed  or  not.^  If,  however, 
from  the  peculiar  wording  of  the  agreement,  it  could  fairly  be  in- 
ferred that  the  tenant,  from  its  date,  was  to  be  absolutely  a  debtor 
for  the  purchase-money,  paying  interest  upon  it,  and  to  cease  to 
pay  rent,  a  tenancy  at  will  would  probably  be  created  after  that 
time ;  and  the  acceptance  of  such  new  demise  would  then  operate 

Doe  V,  Poole,  11  Q.  B.  716,  723  ;  Fulmerston  v.  Steward,  Plowd.  107  a,  per 
Bromley,  C.  J. ;  Co.  Lit.  45  a ;  Lloyd  v,  Gr^fory,  Cro.  Car.  601 ;  Whitley  «. 
Gough,  Dyer,  140—146. 

1  Roe  V.  Abp.  of  York,  6  East,  86;  explained  by  Abbott,  C.  J.,  in 
Hamerton  v.  Stead,  3  B.  &  C.  481,  482  ;  Lynch  t?.  Lynch,  6  Jr.  Law  R  142, 
per  Lefroy,  B.  ;  Wilson  v,  Sewell,  4  Burr.  1980 ;  Davison  v,  Stanley,  id. 
2213,  per  Ld.  Mansfield. 

*  Doe  1?.  Poole,  11  Q.  B.  713  ;  Doc  v.  Courtenay,  id.  702. 

3  Doe  V,  Courtenay,  11  Q.  B.  712  ;  ovemiling  Doe  v.  Forwood,  3  Q.  B.  627. 

<  Doe  f.  Stanion,  1  M.  &  W.  695,  701 ;  Tarte  v.  Darby,  5  M.  &  W.  601. 
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as  a  suirender  of  the  fbnaer  interest.^  An  agreement  between  a 
landlord  and  tenant  during  the  existence  of  a  lease,  that  the  former 
shoold  lay  out  money  on  the  premises,  and  the  latter  pay  an  addi- 
tional rent  in  consequence,  does  not  create  a  new  tenancy  at  an 
increased  rent,  so  as  to  amount  to  a  surrender  of  the  old  lease  by 
operation  of  law.^ 

§  1009.^  The  simple  canceUaiion  of  a  lease,  even  though  both  §  ^^ 
parties  consent,^  cannot  work  a  surrender  by  operation  of  law,  to 
divest  the  tenant's  estate,  because  the  intent  of  the  statute  is  to 
take  away  the  mode  of  transferring  interests  in  lands  by  symbols 
and  words  only,  as  formerly  used ;  and,  therefore,  a  surrender  by 
cancellation,  which  is  but  a  sign,  is  also  taken  away;  though  a  sym- 
bolical surrender  may  perhaps  be  still  recognised  in  certain  cases  as 
the  basis  of  equitable  relief.^  It  would  seem  that  this  rule  equally 
applies,  whether  the  cancelled  deed  relates  to  things  lying  in  livery, 
or  to  those  which  lie  only  in  grant.^  Neither  will  the  fact  of  the 
deed  being  found  cancelled  in  the  possession  of  the  lessor,  furnish 
in  itself  any  presumption  of  an  actual  surrender  by  deed  or  note  in 
writing ;  though  it  may  be  a  circumstance  fit  for  the  consideration 
of  the  jury,  if  coupled  with  proof  that  the  lessee  has  been  out  of 
possession  for  a  series  of  years,  or  that  the  lessor's  papers  have 
been  destroyed,  or  that  other  occurrences  have  happened,  which 
might  account  for,  or  excuse,  the  non-production  of  the  written 
surrender.^ 


»  1  M.  &  W.  701. 

'  Donellan  v.  Read,  3  B.  &  Ad.  905  ;  Lambert  v.  Nonis,  2  M.  &  W.  335. 

»  Gr.  Ev.  §  265,  slightiy. 

♦  LcL  Ward  v,  Lumley,  5  H.  &  N.  87  ;  29  L.  J.,  Ex.  322,  S.  C. 

*  M^>g«='«Ti'«  V.  MacCullougli,  Qilb.  Eq.  R  236 ;  Roe  «.  Abp.  of  York,  6 
East,  86,  101 ;  WooUey  v.  Qiegcry,  2  Y.  &  J.  636  ;  Bolton  v.  Bp.  of  Carlisle, 
2  H.  BL  263,  264 ;  Doe  v,  Thomas,9  B.  &  C.  288 ;  4  M.  &  R.  218,  S.  C.  ; 
Walker  v.  RichaidBon,  2  M.  &  W.  882  ;  Natchbolt  v.  Porter,  2  Yem.  112  ;  4 
Kent,  Com.  104  ;  Rob.  on  Frauds,  251, 252 ;  id.  248, 249  ;  Holbrook  v.  Tirrell, 
9  Pick.  105. 

•  Bolton  V.  Bp.  of  Carlisle,  2  H.  Bl.  263,  264 ;  Walker  v.  Richaidson,  2 
If.  k  W.  892. 

'  Doe  «.  Thomas,  9  B.  &  C.  288,  298-^00  ;  4  M.  &  R.  218,  S.  C.  ;  Walker 
f.  Richardson^  2  M.  &  W.  882 ;  ante^  §  138. 
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§  1010.  Thongh  the  doctrine  of  surrender  by  operation  of  law  §  t^ 
was  originally  confined  to  cases  where  the  tenant  accepted  from 
his  lessor  a  new  interest,  inconsistent  with  that  which  he  pre- 
viously had,  it  has  by  modem  decisions  been  considerably  extended, 
and  is  now  applied,  not  only  to  the  case  where  the  second  lease  is 
granted  to  the  lessee  himself,  or  to  the  lessee  and  his  wife,  or  to 
the  lessee  and  a  stranger,^  bat  to  any  act  done  by  the  landlord, 
which  creates  a  new  interest  in  a  third  party,  inconsistent  with  the 
tenant's  former  interest;  proTided  the  tenant  and  third  party 
concur  in  such  act,  and  the  former  actually  gives  up  possession  in 
consequence  of  it.^  Thus,  a  demise  by  the  lessor  to  a  stranger, 
with  the  assent  of  the  lessee,  if  coupled  with  an  actual  change  of 
possession,  is  a  surrender  by  operation  of  law  of  the  lessee's  interest, 
at  least,  if  it  be  merely  a  chattel  interest.^  Whether  the  same 
doctrine  would  apply  to  a  case  where  the  former  lessee  had  a  free- 
hold interest  may  admit  of  some  doubt.  In  Lynch  v.  Lynch,^  the 
Irish  Court  of  Exchequer  held  that  it  would,  but  that  decision  has 
been  much  shaken,  if  not  overruled,  by  Lord  St.  Leonards,  in  the 
case  of  Creagh  v.  Blood.^  Although  a  parol  licence  to  quit,  even 
when  followed  by  an  actual  quitting,  will  not  of  itself  operate  as  a 
surrender  of  the  tenant's  interest  ;^  yet  if  the  tenant,  in  pursuance 
of  such  a  Ucence,  gives  up  possession,  and  the  landlord  accepts  it. 


»  Shep.  Touch.  301  ;  Hamertoa  v.  Stead,  3  B.  &  C.  478. 

«  Thomas  v.  Cook,  2  Stark.  R.  408  ;  2  B.  &  A.  119,  S.  C. ; .  Stone  v.  Whiting, 
2  Stark.  R.  236  ;  Dodd  v.  Acklom,  6  M.  &  Gr.  672  ;  Lynch  v.  Lynch,  6  Ir. 
Law  R.  131 ;  Walker  v.  Richardson,  2  M.  &  W.  882 ;  Davison  v.  Gent,  26 
L.'J.,  Ex.  122 ;  1  H.  &  N.  744,  S.  C.  ;  Grimman  v.  Legge,  8  B.  &  C.  324 ; 
2  M.  &  R.  438,  S.  C.  ;  Bees  v.  Williams,  2  C.  M.  &  R.  581  ;  Graham  v, 
Wichelo,  1  C.  &  M.  188  ;  Reeve  v.  Bird,  1  C.  M.  &  R.  31  ;  4  Tyr.  612,  S.  C. ; 
Hall  V.  Burgess,  6  B.  &  C.  332 ;  Nickells  v,  Atherston,  10  Q.  B.  944  ;  McDon- 
nell «.  Pope,  9  Hare,  705. 

»  Cases  cited  in  last  note.  In  Doe  v.  Wood,  14  M.  &  W.  682,  M.,  tenant 
from  year  to  year  to  B.,  died,  leaving  his  widow  in  possession.  A.,  some 
time  after,  took  out  administration,  but  the  widow  continued  in  possession 
paying  rent  to  B.  within  A.'s  knowledge,  and  A.  not  objecting.  Held,  that 
these  facts  did  not  amount  to  a  surrender  on  A.*s  part,  by  operation  of  law, 
and,  consequently,  that  A.,  on  proof  of  M.*s  tenancy  and  death,  and  his  own 
title  as  administrator,  could  recover  in  ejectment  against  the  widow. 

<  6  Ir.  Law  R.  131.  *  3  Jones  &  Lat.  133, 161. 

•  Mollett  V.  Brayne,  2  Camp.  103,  per  Ld.  Ellenborough.  See,  also.  Doe  v, 
Milward,  3  M.  &  W.  328,  and  Johnstone  v.  Huddlestone,  4  B.  &  C.  922. 
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the  licence,  coupled  with  the  change  of  posBession,  will  amount 
to  a  surrender  by  operation  of  law,  and  the  landlord  will  not  be 
able  to  recover  any  rent  becoming  due  after  his  acceptance  of 
the  possesBion.^ 

§  1011.  The  extension  of  this  doctrine  of  surrender,  as  explained  §  925 
in  the  early  part  of  the  preceding  section,  has  been  questioned  by 
Lord  Wensleydale,  who  has  suggested  that  the  cases  on  which  it 
rests  may  be  supported  on  the  ground,  that  the  occupation  of  the 
premises  by  the  landlord's  new  tenants  might ''  have  the  effect  of 
eviction  by  the  landlord  himself,  in  superseding  the  rent  or  com- 
pensation for  use  and  occupation  during  the  continuance  of  that 
occupation."^  Several  of  the  cases  may  certainly  be  explained  in 
this  manner;  and  one  was  expressly  decided  on  a  somewhat 
similar  ground ;  ^  but  in  Thomas  v.  Cook,^  which  is  the  leading 
authority  on  the  subject,  this  point  was  neither  suggested  in 
argument,  nor  alluded  to  by  the  court ;  and  in  Lynch  v.  Lynch,' 
which  was  much  discussed  in  Lreland,  the  point  could  not  have 
been  taken  at  all,  it  being  an  action  of  ejectment  brought  by  the 
former  lessees  for  life,  against  the  party  who,  with  their  consent, 
had  been  substituted  in  their  place  by  the  landlord.  Moreover, 
the  Court  of  Queen's  Bench,^  and,  more  recently,  the  Court  of 
Exchequer  also,^  have  declared  their  dissent  from  the  line  of 
argument  advanced  by  Lord  Wensleydale,  and  have  confirmed 
the  rule  laid  down  in  Thomas  r^Cook. 

§  1012.   On  the  whole  it  is  submitted  that  this  rule  is  good  §  926 
law ;   and  that,  confined,  as  it  is,  to  cases  where  an  actual,  and 
consequently  a  notorious,  shifting  of  possession  has  occurred,  no 
real  danger  need  be  apprehended  from  its  continuance.    Its  adop- 


I  Griniman  v.  Leggc,  8  B.  &  C.  324  ;  2  M.  &  R.  438,  S.  C.  ;  Dodd  v.  Acklom, 
6  M.  &  Gr.  672  ;  Phen6  t?.  Popplewell,  31  L.  J.,  C.  P.  236 ;  12  Com.  B.,  N.  S. 
334, 8.  C. ;  Whitehead  v.  Cliffoid,  6  Taunt  518.  See  Caiman  v.  Hartley,  19 
L  J.,  C.  P.  323  ;  9  Com.  B.  634,  S.  C. 

3  Lyon  r.  Reed,  13  M.  &  W.  309,  310. 

»  Gore  V.  Wright,  8  A.  &  E.  118  ;  3  N.  &  P.  243,  S.  C. 

*  2  Stark.  R.  408  ;  2  B.  &  A.  119,  S.  C.  »  6  Ir.  Law  R  131. 

*  NickeUa  «.  Athentone,  10  Q.  B.  944,  950,  951. 

'  Daviflon  v.  Gent,  26  L.  J.,  Ex.  122  ;  1  H.  &  N,  744,  S.  C, 
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tion,  where  reversionB  or  incorporeal  hereditaments,  whieh  pass 
only  by  deed,  are  disposed  of,  or  its  extension  to  cases  where 
corporeal  estates  are  dealt  with  by  the  consent  of  the  tenant,  bnt 
where  no  actual  change  of  possession  has  taken  place,  would 
certainly  let  in  all  the  dangers  for  avoiding  which  the  statute  was 
passed ;  and  here  Lord  Wensleydale  is  quite  right  in  observing, 
that  if  this  were  the  law,  it  would  very  seriously  affect  titles  to 
long  terms  of  years ;  mortgage  terms,  for  instance,  in  which  it 
frequently  happens  that  there  is  a  consent,  express  or  implied, 
by  the  legal  termor  to  a  demise  from  the  mortgagor  to  a  third 
person.^  Howeyer,  as  this  is  not  the  law  at  present,'  and  as 
little  reason  exists  for  supposing  that  it  will  eyer  become  the  law, 
nothing  further  need  be  said  on  the  subject. 

§  1018.  A  surrender  by  operation  of  law  may  also  be  effected  {IH 
under  the  provisions  of  particular  Acts  of  Parliament.  For  instance, 
the  Bankruptcy  Act,  1869,  empowers  the  trustee  of  a  bankrupt 
lessee  to  relieve  himself  from  all  responsibility  under  the  lease,  by 
simply  disclaiming  it  in  writing  under  his  hand,  provided  he  do 
so  with  the  leave  of  the  Court  of  Bankruptcy,'  and  within  twenty- 
eight  days  after  the  lessor  has  applied  to  him  to  decide  whether 
he  will  disclaim  or  not ;  and  upon  the  execution  of  such  disclaimer 
the  lease  is  deemed  to  have  been  surrendered  on  the  date  of  the 
order  of  adjudication,  and  the  lessor  is  deemed  to  be  a  creditor  of 
the  bankrupt  to  the  extent  of  any  injury  he  may  have  sustained  by 
the  operation  of  this  enactment,  and  he  may  prove  the  same  as  a 
debt  under  the  bankruptcy.^  The  trustee  of  a  bankrupt  may,  in 
like  manner,  get  rid  of  any  unmarketable  shares,  unprofitable  con- 
tracts, or  unsaleable  property,  acquired  by  him  under  the  Bank- 


»  Lyon  V.  Reed,  13  M.  &  W.  309. 

'  Id.  310,  as  to  estates  lying  in  grant ;  Doe  v.  Johnston,  M'deL  &  Y.  141, 
as  to  the  assent  of  the  tenant,  when  not  coupled  with  change  of  possession  ; 
recogmsed  in  Dodd  v.  Acklom,  6  M.  &  Gr.  679,  682.  In  Walker  v,  Richardson, 
2  M.  &  W.  882,  there  was  a  lease  of  tolls,  bnt  the  point  that  this  was  a  right 
which  lay  in  grant  was  never  taken. 

■  Bkpcy.  Rules,  1871,  r.  28 ;  re  Wilson,  13  Law  Rep.  Eq.  186,  per  Bacon, 
C.  J.  B. 

^  32  &  33  v.,  c.  71,  §§23,  24  ;  re  Hide,  per  Lds.  Js.,  7  Law  Rep.  Ch.  Ap. 
38 ;  41  L.  J.,  Bkpcy.  6,  S.  C. 
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raptcy  Act,  and  this  too,  notwithstanding  he  may  have  taken 
possession  of  such  property,  or  exercised  any  act  of  ownership 
oyer  it.^  Somewhat  similar  provisions  will  also  be  found  in  the 
''Irish  Bankrupt  and  Insolyent  Act,  1857,"^  and  ^'the  Bankruptcy, 
IreLand,  Amendment  Act,  1872."^  So,  under  the  Building 
Societies  Act,  1874,  the  society  may  indorse  on  any  mortgage  given 
to  them  by  a  member  a  receipt  under  their  seal,  and  countersigned 
by  the  secretary  or  manager,  and  such  receipt  will  have  the  effect 
of  vacating  the  security,  and  of  vesting  the  property  comprised 
therein  in  the  party  entitled  to  the  equity  of  redemption,  without 
any  reconveyance/  "  The  Industrial  and  Provident  Societies  Act, 
1876,"  *  and  "  the  Building  Societies  Act,  1876," «  also  contain 
like  enactments. 

§  1014.  It  may  be  here  noticed  that  the  law  no  longer  allows 
any  merger  by  operation  of  law  only  of  any  estate,  the  beneficial 
interest  in  which  would  not  be  deemed  to  be  merged  or  extinguished 
in  equity.^ 

§  1015.  With  respect  to  assignments  by  operation  of  law^  these  §  928 
may  be  effected  in  a  variety  of  ways.  For  instance,  when  a  lessor 
owner  in  fee  dies  intestate,  the  reversion  vests  in  his  heir  at  law, 
and  when  a  lessee  dies  intestate,  the  lease  vests  in  his  adminis- 
trator, by  operation  of  law.  Nay,  as  against  himself,  even  an 
executor  de  son  tort  may  be  treated  as  the  assignee  of  a  lease ; 
and  in  all  these  cases,  when  an  action  is  brought  against  the 
heir,  or  administrator,  or  executor  de  son  tort,  it  will  probably 
be  sufficient  to  charge  in  the  statement  of  claim  that  the  reversion 
or  lease  respectively  came  to  the  defendant  '*  by  assignment  thereof 
then  made."  *  So,  by  virtue  of  the  Land  Transfer  Act,  1875, 
a  bare  legal  estate  in  fee  simple  wiU,  on  the  death  of  the  trustee 
intestate,  vest,  like  a  chattel  real,  in  his  legal  personal  represen- 
tative,* but  this  provision  will  not  apply  to  lands  registered  under 

»  32  &  33  v.,  c.  71,  §§  23,  24. 

'  20  &  21  v.,  c.  60,  §§  271,  272,  Ir.  »  35  &  36  V.,  c.  58,  §§  97,  98,  Jr. 

•  37  &  38  v.,  c.  42,  §  42.  »  39  &  40  V.,  c.  45,  §  12,  subs.  8. 

•  38  &  39  v.,  c.  60,  §  16,  subs.  7.  '  36  &  37  V.,  c.  66,  §  26,  subs.  4. 

•  Paall  V.  Simpson,  9  Q.  B.  366  ;  Derisley  v.  Custance,  4  T.  R,  76. 

•  38  &  39  v.,  c  87,  §  48. 
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that  Act.^  So,  on  a  woman's  marriage  her  chattels  real  may 
be  said  to  be  assigned  to  her  husband  by  operation  of  law.^  When 
any  person  is  adjudged  a  bankrupt,  his  property,  whether  real 
or  personal,  present  or  future,  vested  or  contingent,^  becomes  vested, 
without  any  deed  of  assignment  or  conveyance,  first,  in  the  registrar 
of  the  Court,  and  next,  in  the  trustee  upon  his  appointment ;  ^  and 
on  the  death,  resignation,  or  removal  of  any  such  trustee,  and  the 
appointment  of  another  in  his  stead,  a  similar  vesting  takes  place.' 
So,  when  the  affairs  of  a  debtor  are  under  liquidation  by  arrange- 
ment, all  his  property  vests  in  the  trustee  from  the  date  of  his 
appointment/  So,  under  ''the  Friendly  Societies  Act,  1875," 
upon  the  death,  resignation  or  removal  of  a  trustee,  the  property 
vested  in  him  vests  in  his  successor  without  conveyance  or  assign- 
ment.^ So,  upon  the  appointment  of  an  administrator  of  convict's 
property,  all  the.  estate  of  the  convict  therein  becomes  vested  in 
such  official,^  and  remains  so  vested  tiU  the  expiration  of  the 
sentence,  when  it  re-vests  in  the  convict  or  his  representative.^ 
It  only  remains  to  add,  that  a  parol  assignment  by  a  sheriff  of 
leasehold  premises,  taken  in  execution  under  a  fieri  facias,  is  void 
at  law,  though  the  assignee  has  entered  and  paid  rent  to  the  head 
landlord ;  and,  consequently,  the  execution  debtor  may  still  recover 
the  premises  in  an  action  of  ejectment  against  the  assignee,^^  unless 
the  latter  pleads  the  facts  by  way  of  defence  on  equitable  grounds, 
in  which  event  he  may  possibly  be  enabled  to  defeat  his  opponent. 

§  1016."  The  Statute  of  Frauds  further  requires  that  the  dedara-  §  9 

»  38  &  39  v.,  c.  87,  §  48. 

'  The  Law  on  this  point  is  not  altere<l  by  the  "  Married  Women's  Property 
Act,  1870,"  33  &  34  V.,  c.  93. 

»  32  &  33  v.,  c.  71,  §  4.  See  Stanton  v.  Collier,  3  E.  &  B.  274  ;  Beckham  c. 
Drake,  2  H.  of  L.  Cas.  579  ;  Rogers  v.  Spence,  12  CI.  &  Fin.  700  ;  Herbert  «. 
Sayer,  5  Q.  B.  965  ;  Jackson  v.  Bumham,  8  Ex.  R.  173. 

*  32  &  33  v.,  c.  71,  §  17.  See,  as  to  the  Irish  kw,  20  &  21  V.,  c  60, 
§§  267,  268,  Jr. 

*  Id.  §  83,  r.  6.  See,  as  to  the  Irish  law,  20  &  21  V.,  c.  60,  §§  267,  268,  Ir. ; 
35  &  36  v.,  c.  58,  §  121,  r.  6.  Ir. 

*  Id.  §  125,  r.  5.    See,  aa  to  the  Irish  law,  35  &  36  V.,  c.  58,  §  91,  Ir. 

?  38  &  39  v.,  c  60,  §  16,  subs.  4.  »  33  &  34  V.,  c.  23,  §  10. 

»  §  18.  »•  Doe  V.  Jones,  9  M.  &  W.  372  ;  1  Dowl.  N.  S,  352,  S.  C. 

»  Gr.  Ev.  §  266,  in  part. 
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tion  or  creatkm  of  trusts  of  land  shall  be  manifested  by  some 
wriiingy  signed  by  the  party,  '*  who  is  by  law  enabled  to  declare 
such  trust;" ^  and  that  all  grants  and  assignments  of  any  such 
trust  shall  also  be  in  writing,  signed  in  the  same  manner.^  The 
Btatote  does  not  require  that  the  trust  itself  should  be  created  by 
writing ;  but  only  that  it  should  be  -manifested  by  writing  ;  plainly 
meaning  that  documentary  evidence  should  be  forthcoming,  to 
prove  first  the  existence,  and  next  the  nature  of  the  trust.'  A 
letter  acknowledging  the  trust,  and  i  fortiori,  an  admission  in  an 
answer  in  Chancery,  has  therefore  been  deemed  sufficient  to  satisfy 
the  statute.^ 

§  1017.^  Resulting  trusts,  or  those  which  arise  by  implication  of  §  ^^ 
law,  are  specially  excepted  from  the  operation  of  the  Act.^     Trusts 
of  this  sort  arise  in  three  cases.    First,  where  the  estate  is  pur* 
chased  in  the  name  of  one  person,  but  the  purchase-money  is  ]((aid 
by  another  y — and  here,  it  matters  not  whether  the  legal  estate  be 


'  These  woids  refer  to  the  heneficial,  and  not  to  the  mere  legal,  owner  of  the 
estate.    Tiemey  v.  Wood,  19  Beav.  330. 

^  29  C.  2,  c  3,  §  7,  enacts,  that  "  all  declarations  or  creations  of  trusts  or 
oonfidences,  of  any  lands,  tenements,  or  hereditaments,  shall  be  manifested 
and  proved  by  some  writing  signed  by  the  party  who  is  by  law  enabled  to 
declare  such  trust,  or  by  his  last  will  in  writing,  or  else  they  shall  be  utterly 
void  and  of  none  effect.*' 

{  8  provides,  that  "  where  any  conveyance  shall  be  made  of  any  lands  or 
tenements  by  which  a  trust  or  confidence  shall  or  may  arise  or  result  by  the 
implication  or  construction  of  law,  or  be  transferred  or  extinguished  by  an 
act  or  operation  of  law,  then,  and  in  every  such  case,  such  trust  or  confi- 
dence shall  be  of  the  like  force  and  effect  as  the  same  would  have  been  if  this 
statute  had  not  been  made  ;  anything  hereinbefore  contained  to  the  contrary 
notwithstanding." 

§  9  enacts,  that  ''  all  grants  and  assignments  of  any  trust  or  confidence 
shall  likewise  be  in  writing,  signed  by  the  party  granting  the  same,  or  by 
such  last  will  or  devise,  or  else  shall  likewise  be  utterly  void  and  of  none 
effect"    Sec  the  corresponding  Irish  Act  of  7  W.  3,  c.  12,  §§  10, 11, 12. 

>  Smith  V.  Matthews,  30  L.  J.,  Ch.  445,  per  Lds.  Js.  See  Bootli  v.  Turle, 
16  Law  Rep.,  £q.  182. 

*  Fonder  v.  Hale,  3  Ves.  696,  707,  per  Ld.  Alvanley  ;  Randall  v.  Morgan, 
12  Ves.  67  ;  Rob.  on  Frauds,  95  ;  3  Sug.  V.  &  P.  262 ;  4  Kent,  Com.  305. 

*  Gr.  Ev.  §  266,  in  part 
'  See  n.  2,  above. 

'  Lloyd  V,  Spillet,  2  Atk.  150,  per  Ld.  Hardwicke. 
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freehold,  copyhold,  or  leasehold ;  whether  it  be  taken  in  the  names 
of  the  purchaser  and  others  jointly,  or  in  the  names  of  others, 
without  that  of  the  purchaser ;  or  in  one  name,  or  in  several,  jointly, 
or  Buccessiye ;  but  in  aU  cases  the  trust  will  result  to  the  man  who 
advances  the  purchase-money,^  unless  such  a  resulting  trust  would 
break  in  upon  the  policy  of  some  statute,'  or  unless  the  purchase  be 
effected  by  a  father,^  or  perhaps  a  mother,^  in  the  name  of  an  un- 
provisioned  child,  legitimate,  or  illegitimate,^  or  in  the  joint  names 
of  the  purchaser  and  such  child,^  or  of  such  child  and  another 
person.^  In  the  case  of  the  purchase  by  a  parent,  the  trust,  in 
the  absence  of  clear  evidence  to  the  contrary,® — and  the  parent's 
subsequent  declarations  cannot  furnish  such  evidence,^ — ^will  not 
be  deemed  a  resulting  trust  for  the  purchaser,  but  a  gift  or  advance- 
ment for  the  child ;  ^^  because  parents  are  bound  in  conscience  to 
provide  for  their  children.^^  Besulting  trusts  will  arise,  secondly, 
where  a  conveyance  is  made  in  trust,  declared  only  as  to  part,  and 
the  residue  remains  undisposed  of,  nothing  being  declared  respect- 
ing it ;  and  thirdly,  in  cases  of  fraud.^  Other  divisions  have  been 
suggested;^  but  they  all  seem  reducible  to  these  three  heads. 


»  Dyer  v.  Dyer,  Watk.  Copyh.  216,  per  Eyre,  C.  B.  ;  3  Sug.  V.  &  P.  255, 
256  ;  Wray  v.  Steele,  2  Yes.  &  B.  388  ;  Baxter  v.  Brown,  7  M.  &  Gr.  ^15. 

8  Ex  parte  Houghton,  17  Ves.  251  ;  Redington  v,  Redington,  3  Ridg. 
P.  C.  106, 

•  The  doctrine  probably  extends  to  a  purchase  by  any  person  who  stands  in 
loco  parentis,  Powys  v.  Mansfield,  3  Myl.  &  Cr.  359,  per  Ld.  Cottenham. 

•  Sayre  v,  Hughes,  5  Law  Rep.,  Eq.  376 ;  37  L.  J.,  Ch.  401,  S.  C,  per 
Stuart,  V.-C.  But  see  In  re  De  Visme,  2  De  Gex,  J.  &  S.  17  ;  33  L.  J.,  CL 
332,  S.  C. 

»  Beckford  v,  Beckford,  Lofft,  490  ;  3  Sug.  V.  &  P.  262.  See  Soar  v.  Foster, 
4  Kay  &  J.  152  ;  Tucker  v.  Burrow,  34  L.  J.,  Ch.  478,  per  Wood,  V.-C. ;  2 
Hem.  &  M.  515,  S.  C. 

•  Fox  V.  Fox,  15  Ir.  Eq.  R.,  N.  S.  89  ;  Sidmouth  v,  Sidmouth,  2  Beav.  447. 
'  Lamplugh  v.  Lamplugh,  1  P.  Wms.  112. 

»  Stock  V.  M'Avoy,  15  Law  Rep.,  Eq.  55,  per  Wickens,  V.-C,  42  L.  J.,  Ch. 
230,  S.  C.  »  O'Brien  v,  SheU,  I.  R.  7  Eq.  255. 

'•  See  Forrest  v,  Forrest,  34  L.  J.,  Ch.  428,  per  Stuart,  V.-C. ;  Hepworth 
V.  Hepworth,  11  Law  Rep.,  Eq.  10  ;  40  L.  J.,  Ch.  Ill,  S.  C. 

"  3  Sug.  V.  &  P.  262.  See  Devoy  v.  Devoy,  2  Sni.  &  Giff.  403 ;  Jeans  r. 
Cooke,  24  Beav.  513 ;  Dumper  v.  Dumper,  3  Giff.  583  ;  Williams  t\  Williams, 
32  Beav.  370.  »  Lloyd  v.  Spillet,  2  Atk.  150,  per  Ld.  Hardwicke, 

»  1  Lomax  Dig.  200. 
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§  1018.  In  all  these  cases  it  appears  now  to  be  generally  con-  §  930 
ceded,  that  parol  evidence, — ^though  received  with  great  caution,  and 
not  deemed  sufficient  unless  of  a  clear  character,^ — ^is  admissible  to 
establish  the  collateral  facts  (not  contradictory  to  the  deed,  unless 
in  the  case  of  fraud),  from  which  a  trust  may  legally  result ;  ^  and 
that  it  makes  no  difference  as  to  its  admissibility  whether  the 
nominal  purchaser  be  Uving  or  dead^^  It  has,  indeed,  been  doubted 
whether  parol  evidence  is  admissible  against  the  answer  of  the 
trustee  denying  the  trust  ;^  but  no  good  reason  can  be  given  for  en- 
tertaining such  a  doubt.^  As  a  resulting  trust  may  be  established 
by  parol  evidence,  it  may  also,  notwithstanding  the  statute,  be  re- 
butted by  the  same  species  of  proof;  and,  therefore,  parol  evidence 
will  be  admitted  to  prove  the  purchaser's  intention,  that  the  person 
to  whom  the  conveyance  was  made  should  take  beneficially.^  Nay, 
if  the  circumstances  be  such  as  to  render  it  probable  that  a  giffc  was 
really  intended,  the  presumption  of  a  resulting  trust  may  be  effect- 
ually rebutted  even  by  the  sole  testimony  of  the  party  interested  in 
enipporting  the  gift.^ 

§  1019.  §  4  of  the  same  statute,^ — ^which,  like  §  1,  as  before  §  931 
stated,^  would  seem  to  be  inapplicable  to  deeds,^^ — enacts,  that  no 
action  shall  be  brought  whereby  to  charge  any  executor  or  adminis- 


1  Wilkins  v.  Stephens,  1  Y.  &  C,  Ch.  C.  431 ;  Groves  v.  Groves,  3  Y.  &  J. 
170. 

*  MarshAl  v.  Cnitwell,  20  Law  Rep.,  Eq.  328,  per  Jessel,  M.  R. ;  44  L.  J., 
Ch.  504,  S.  C. 

»  3  Siig.  V.  &  P.  257—260 ;  2  Story,  Eq.  Jur.  §  1201,  n. ;  Lench  v. 
Lench,  10  Yes.  517 ;  3  Law  Mag.  131—139 ;  4  Kent,  Com.  305 ;  Boyd  v. 
M<Leaii,  1  Jobss.,  Ch  R.  582  ;  Pritchaid  v.  Brown,  4  New  Hamps.  307 ; 
Goodwin  v.  Hubbard,  15  Mass.  218,  n.  by  Mr.  Rand. 

*  3  Sug.  V.  &  P.  256,  267. 

»  3  Law  Mag.  136—138  ;  Bartlett  v.  Pickeragill,  4  East,  577,  n.,  per 
Henley,  L.  K. 

*  3  Sag.  V.  ft  P.  260  ;  Edwards  v.  Edwards,  2  Y.  &  C,  Ex.  R.  123  ;  Brady 
f.  Cubitt,  1  Dong.  31,  39  ;  Beecber  v.  Major,  2  Diew.  ft  Sm.  431 ;  Goodrigbt 
V.  Hodges,  Watk.  Copyb.  227  ;  2  East,  534,  n. 

'  Fowkes  V,  Pascoe,  44  L.  J.,  Ch.  367,  per  Lds.  Js. ;  10  Law  Rep.,  Cb.  Ap. 
343,  S.  C. 

*  29  C.  2,  c  3  ;  §  7  of  7  W.  3,  c.  12,  Jr.,  corresponds  witb  tbis  sect.  t 

*  Ante,  §  1001.  lo  Cberry  v.  Heming,  4  Ex.  R.  631. 
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trator  upon  any  special  promise  to  answer  damages  out  of  his  own 
erstate ;  or  any  person  upon  any  special  promise  to  answer  for  the 
debt,  defiEmlt,  or  miscarriage  of  another;  or  upon  any  agreement 
made  in  consideration  of  marriage ;  or  upon  any  contract  or  sale  of 
lands,  tenements,  or  hereditaments,  or  any  interest  in  or  concerning 
them ;  or  npon  any  agreement  that  is  not  to  be  performed  within 
one  year  from  the  making  thereof;  unless  the  agreevient^  upon 
which  such  action  shall  be  brought,  or  some  memorandum  or  note 
thereof,  shall  be  in  writing,  and  signed  by  the  party  to  be 
charged  therewith,  or  some  other  person  thereunto  by  him  lawfully 
authorised.^ 

§  1020.  §  17  ^  also  enacts,  that  no  contract  for  the  sale  of  goods,  §  9; 
wares,  ot  merchandise,  for  the  price  of  ten  pounds  or  upwards, 
shall  be  good,  unless  the  buyer  shall  accept  part  of  the  goods,  and 
actually  receiye  the  same,  or  give  something  in  earnest  to  bind  the 
bargain,  or  in  part  payment ;  or  unless  '*  some  note  or  memorandum 
in  writing  of  the  said  bargain  be  made  and  signed  by  the  parties^  to 
be  charged  by  such  contract,  or  their  agents  *  thereunto  lawfully 
authorised."  This  last  enactment  is  extended  by  Lord  Tenterden's 
Act,^  ^'  to  all  contracts  for  the  sale  of  goods  of  the  value  of  ten 
pounds  and  upwards,  notwithstanding  the  goods  may  be  intended  to 
be  deUvered  at  some  future  time,  or  may  not  at  the  time  of  such 
contract  be  actually  made,  procured,  or  provided,  or  fit  or  ready  for 


'  As  to  the  meaning  of  these  last  words,  see  Norris  v.  Cooke,  30  Law  Times, 
224,  in.  Jr.  Ex. ;  Smith  v.  Webster,  45  L.  J.,  Ch.  528,  per  Ct.  of  App.  overruling 
S.  C.  id.  430  ;  L.  R.,  3  Ch.  D.  49,  S.  C. 

'  §  21  of  7  W.  3,  c.  12,  Jr.,  corresponds  with  this  sect. 

*  A.  signed  a  contract  to  buy  a  ship  of  B.  B.  altered  the  contract,  signed  it 
and  returned  it  to  A.,  who  thereupon  assented  bj  parol  to  the  alteration,  but 
did  not  re-sign  the  document.  Held,  that  the  statute  was  satisfied.  Steward 
V,  Eddowes,  43  L  J.,  C.  P.  204 ;  9  Law  Rep.,  C.  P.  311,  S.  C.    Sed  qu. 

*  One  party  to  a  contract  cannot  sign  the  name  of  the  other  as  his  agent,  so 
as  to  bind  him  within  the  statute ;  Sharman  v.  Brandt,  6  Law  Rep.,  Q.  B.  720, 
per  Ex.  Ch. ;  40  L.  J.,  Q.  B.  312,  S.  C.  Neither,  in  the  absence  of  express 
authority,  can  the  vendor's  traveller  sign  the  bargain  in  the  purchaser's  name 
as  his  agent.  Murphy  v,  Boese,  44  L.  J.,  Ex.  40  ;  10  Law  Rep.,  Ex.  126,  S.  C. 
See  post,  §  1109. 

'  9  G.  4,  c.  14,  §  7.  This  Act  also  extends  the  similar  enactment  con- 
tained in  §  81  of  7  W.  3,  c.  18,  Ir. 
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delivery,  or  some  act  ma^  be  reqnisite  for  the  making  or  oomplet- 
ing  thereof,  or  rendering  tiie  same  fit  for  delivery." 

§  1021.  Though  the  langnage  of  §  4,  relating  to  sales  of  lands,  i 
Taries  in  some  tcifliog  respects  from  that  used  in  §  17  respeoting 
salea  of  goods,  the  meaning  is  Babstantiall;  the  same  in  both 
BeetJons ; '  and  in  order  to  satis^  either,  the  consideration  for  the 
agreement  in  the  one  case,  and  for  the  bargain^  in  the  other,  must, 
— except  in  the  case  of  special  promises  made  by  one  peiaon  to 
answer  for  the  debt,  default,  or  miscarriage  of  anoth^  r,^ — appear 
expressly  or  impliedly  in  the  writing  signed  by  the  party  to  be 
charged.  This  rnle  applies,  not  only  to  bargains  for  &&  sale  of 
goods,  to  agreements  upon  consideration  of  marriage,*  to  contracts 
ton  the  sale  of  lands,  and  to  agreements  not  to  be  performed  within 
a  year  ;^  bat  also  to  special  promises  made  by  execntors  or  admi- 
nistrators to  answer  damages  out  of  their  own  estate.  The  judges 
bare  established  this  doctrine  with  the  view  of  effectuating  the 
olgect  of  the  statute ;  but  those  who  have  watched  its  operation 
cannot  fiiil  to  have  observed,  that,  instead  of  preventing,  it  has  in- 
ereased  to  a  great  extent,  the  commission  of  fraud.  Many  of  the 
States  of  America,^  influenced  by  these  considerations,  have  repu- 
diated the  rule  as  highly  impohtic  ;  and  hopes  may  reasonably  be 
entertained  that,  ere  long,  the  Legislature  of  this  countiy  will  adopt 


>  Kenworthy  e.  Schofield,  2  B.  &  C.  947,  per  Bayley,  J. 

*  ^erton  t>.  Mathews,  6  East,  307,  may  appeal  at  varionce  with  this  rule, 
but  the  bargain  there,  like  all  bargains  for  the  purchase  of  goods,  imported 
coosidenitioa  on  the  iac«  of  it.  See  per  Parke,  J.,  in  Jenkins  v.  RejnoM^,  '^i 
B.  &  B.  SI  ;  and  Hunt  r.  Adauis,  5  Ma&s.  360,  361. 

»  19  i  20  v.,  c.  97,  §  3,  cited  poat,  §  1030. 
'  See  Saundere  b.  Ciaiuer,  3  Dru.  &  War.  87. 

'  Leea  r.  TATiitcomb,  5  Bing.  34 ;  2  M.  &  P.  86,  S.  C. ;  Sykea  t.  Dixon,  9 
A.  &  E.  6»3  ;  1  P.  &  D.  463,  S.  C. ;  Sweet  t.  Lee,  3  M.  &  Gr.  466. 

•  For  eiample,  the  rule  was  rejecte<l  in  Massachusetts,*  by  the  whol^: 
court,  upon  great  consideration,  in  Packard  v.  Richardson,  17  Mass.  Hi, 
and  this  decision  has  been  upheld  by  the  Legislature  of  that  Stat«  ;  tho 
renied  staL  c.  74,  §  2,  providing  that  the  consideration  of  the  promise, 
coatrarCt,  or  agreement,  nevd  not  be  set  forth  in  the  writing  signed  by  thu 


»  Or.  Ev.  §  868,  n. 
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§  1022.  At  present,  however,  the  rule  prevails  in  full  force  1)oih  §  9J 
in  England  and  in  Ireland,  the  only  recognised  qualification  of  it 
being  that  the  consideration  need  not  be  stated  on  the  face  of  the 
written  memorandum  in  express  terms ;  but  that  it  will  suffice  if  it 
can  be  collected,  not  indeed  by  mere  conjecture  however  plausible,^ 
but  by  fSair  and  reasonable,  if  not  necessary,  intendment  from  the 
whole  tenor  of  the  writing.* 

§  1023.   Before  leaving  the  subject  of  the  consideration  for  a  §9 
promise,  it  may  be  observed  generally,  that  whether  it  be  express 
or  implied,  it  must  move  from  the  plaintilBT,  and  be  such  as  he  has 
the  means  of  performing  or  causing  to  be  performed ;  and  more- 
over, it  must  not  be  contaminated  with  any  illegal,  fraudulent,  or 
immoral  transaction,  or  contravene  any  rule  of  the  common  or 
statute  law ;  but,  subject  to  these  restrictions,  any  act  of  the  plaintiff 
from  which  the  defendant  or  a  stranger  derives  a  benefit  or  advan- 
tage, or  any  labour,  detriment,  or  disadvantage  sustained  by  the 
plaintiff,  however  small  may  be  the  benefit  on  the  one  hand,  or  the 
inconvenience  on  the  other,  is  a  sufficient  consideration,  if  such  act 
be  performed,  or  such  inconvenience  be  suffered,  by  the  plaintiff, 
with  the  consent,  express  or  implied,  of  the  defendant,  or  in  the 
language  of  pleading,  at  his  special  instance  and  request.^ 

§  1024.  It  is  further  essential  to  the  validity  of  the  written  docu-  § 


party  to  be  charged  therewith,  but  may  be  proved  by  any  other  legal  evi- 
dence. So  the  rule  is  rejected  in  Maine,  Levy  v.  Merrill,  4  Qreenl.  180 ; 
in  Connecticut,  Sage  v.  Wilcox,  6  Conn.  81 ;  in  New  Jersey,  Buckley  r. 
Beardsley,  2  South.  570 ;  in  North  Carolina,  Miller  v.  Irvine,  1  Dever.  &  B. 
103 ;  and  in  South  Carolina,  Fyler  v,  Givens,  Riley,  Law  Cas.  66,  62.  See, 
also,  Violet  v.  Patton,  6  Cranch,  142  ;  Taylor  v.  Ross,  3  Yeig.  330  ;  3  Kent, 
Com.  122. 

*  Hawes  v,  Armstrong,  1  Bing.  N.  C.  765,  766,  per  Tindal,  C.  J.  ;  James  t?. 
Williams,  5  B.  &  Ad.  1109,  per  Patteson,  J.  ;  Raikes  v,  Todd,  8  A.  &  E.  865, 
856,  per  Ld.  Denman. 

*  Joint  V,  Mortyn,  2  Fox  &  Sm.  4 ;  Saunders  v.  Cramer,  3  Dru.  &  War. 
87 ;  Price  v,  Richardson,  15  M.  &  W.  540 ;  Caballero  v.  Slater,  14  Com. 
B.  300. 

*  1  Selw,  N.  P.  43  et  seq. ;  2  Wms.  Saund.  137g— 137k,  and  cases  there 
collected. 
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ment,  that  the  general  terms  of  the  contract,^  and  the  promise,^ 
should  be  stated  therein,  either  directly  or  by  reference :'  but  any 
memorandum  wUl  suffice,  which,  without  condescending  to  minute 
particulars,  contains  all  that  leads  to  future  certainty.  For  instance, 
if  a  man  undertakes  in  writing  to  purchase  a  particular  article  at  a 
named  price,  this  will  satisfy  the  statute,  though  it  be  agreed  at  the 
same  time  that  the  article  in  question  shall  have  some  alteration  or 
addition  made  to  it  before  delivery.^  Again,  if  a  party  agrees  to 
pay  rent  for  a  certain  &rm  at  a  specified  sum  per  acre,^  or,  in  con- 
sideration of  forbearance,  to  pay  for  all  goods  supplied  to  a  third 
party  during  the  antecedent  month,  or  even  to  liquidate  his  debt, 
the  written  memorandum  need  not  specify  the  number  of  the  acres, 
the  quantity  of  the  goods,  or  the  amount  of  the  debt ;  because  each 
of  these  facts  is  capable  of  being  ascertained  with  certainty  by  sub- 
Boquent  inquiry.*  If  it  be  contended,  that  in  the  last  instance 
giyen  the  memorandum  is  insufficient,  as  two  or  more  debts  may 
be  owing  from  the  third  party,  and  it  does  not  appear  to  which  of 
these  the  writing  applies,  the  answer  is  clear ; — ^namely,  that  the 
court  will  not  presume  the  existence  of  more  debts  than  one,  but 
will  call  upon  the  party  impeaching  the  document  to  furnish  proof 
of  that  &ct,  and,  consequently,  in  the  absence  of  such  proof,  the 
maxim,  de  non  apparentibus  et  de  non  existentibus  eadem  est  ratio, 
will  be  held  to  apply  .^  Again,  the  omission  of  the  particular  mode^ 
or  time  of  payment,  or  even  of  the  price  itself,  does  not  necessarily 


1  Aicher  v.  Baynes,  5  Ex.  E.  625  ;  Wood  v.  Midgley,  5  De  Qex,  M.  &  G. 
41  ;  Hobaes  v.  MitcheU,  28  L.  J.,  C.  P.  301 ;  7  Com.  B.,  N.  S.  361,  S.  C. 

'  Carroll  v,  Cowell,  1  Jebb  &  Sy.  43  ;  Morgan  v,  Sykes,  cited  in  aigtuuent 
in  Coats  v.  Chaplin,  3  Q.  B.  486. 

*  ''  I  admit  that  an  agreement  is  not  perfect,  unless  in  the  body  of  it,  or  by 
uecesaaiy  inference,  it  contains  the  names  of  the  two  contiacting  parties,  the 
rabject  matter  of  the  contract,  the  consideration,  and  the  promise,"  per  Tindal, 
C.  J.,  in  Laythoarp  t;.  Bryant,  2  Bing.  N.  C.  742. 

*  Sari  «.  Bourdillon,  26  L.  J.,  C.  P.  78 ;  1  Com.  B.,  N.  S.  188,  S.  C. 

*  Shannon  v.  Bradstreet,  1  Sch.  &  Lei  73,  per  Ld.  Bedesdale. 

«  Bateman  v,  Phillips,  15  East,  272  ;  Shortrede  v.  Cheek,  1  A.  &  E.  58,  60  ; 
Bleakley  v.  Smith,  11  Sim.  150.    See  post,  §  1030. 

7  Shelton  v.  Braithwaite,  7  M.  &  W.  437, 438  ;  Shortrede  v.  Cheek,  1  A.  &  E. 
57  ;  Dohell  v.  Hutchinson,  3  A.  &  E.  371 ;  Powell  v.  Dillon,  2  Ball  &  B.  420  ; 
Spickemell  v.  Hotham,  1  Kay,  669. 

*  Sari  V.  Bouidillon,  26  L.  J.,  C.  P.  78 ;  1  Com.  B.,  N.  S.  188,  S.  C. 
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invalidate  a  contract  of  sale ;  ^  and  a  written  order  for  goods  ^*  on 
moderate  terms  "  will  satisfy  the  statute,'  thongh,  if  a  specific  price 
be  agreed  upon,  it  must  be  mentioned  in  the  contract.^  Where  the 
memorandum  of  a  contract  was  void  under  the  Statute  of  Frauds 
for  omitting  all  reference  to  the  price,  the  court  allowed  the 
plaintiff  to  rely  on  part  performance  of  the  contract,  and  then  to 
establish  by  parol  evidence  the  price  on  which  the  parties  had 
verbally  agreed.* 

§  1025.  The  names  of  both  contracting  parties  must  also  be  { 936i 
specified,  either  nominally,  or  by  description,  or  by  referenoe,  in 
the  memorandum,^  though  on  this  point  the  courts  show  little  in- 
clination to  enforce  any  strict  rule.  For  instance,  in  two  recent 
sales  of  land  by  auction,  where  the  particulars  stated  that  the 
property  was  put  up  for  sale  "  by  direction  of  the  proprietor,"  the 
requirements  of  the  4th  section  of  the  Act  were  held  to  be  satisfied, 
so  far  as  the  description  of  the  vendor  was  concerned;*  and  the 
same  point  has  been  ruled  on  two  other  occasions,  in  one  of  which 
the  vendor  was  simply  described  as  **  the  executor  of  Admiral  F.,'*^ 
and  in  the  other  as  '^  a  trustee  selling  under  a  trust  for  sale."^  In 
a  fifth  case,  however,  the  Master  of  the  Bolls  was  constrained  to 
decide  that  the  mere  term  **  vendor  "  was  not  of  itself  a  sufScient 


»  Valpy  r.  Gibson,  4  Com.  B.  864,  per  Wilde,  C.  J. 

3  Ashcroft  V.  Morrin,  4  M.  &  Qr.  460. 

'  Ehnore  v.  Kingscote,  6  £.  &  C.  583  ;  8  D.  &  R.  343,  S.  C. ;  Goodman 
«T.  GriffithB,  1  H.  &  N.  674. 

<  Jeffcott  V.  North  Brit  Oil  Co.,  I.  R.,  8  C.  L.  17. 

'  Champion  v.  Plummer,  1  N.  R.  262 ;  Yandenbei^h  v,  Spooner,  1  Law  Rep., 
Ex.  316  ;  36  L.  J.,  Ex.  201  ;  and  4  H.  &  C.  619,  S.  C. ;  Williams  v.  Bynies, 

2  New  R.  47,  per  Pr.  C. ;  1  Moo.  P.  C,  N.  S.  164,  S.  C. ;  Wamer  v,  Willington, 

3  Drew.  623  ;  Wheeler  r.  Collier,  M.  &  M.  126,  per  Ld.  Teuteiden  ;  Skelton 
V,  Cole,  4  De  Gex  &  J.  587  ;  Williams  t>.  Lake,  29  L.  J.,  Q.  B.  1 ;  2  £.  &  K 
349,  S.  C. ;  Newell  v.  Radford,  37  L.  J.,  C.  P.  1  ;  3  Law  Rep.,  C.  P.  52,  S.  C. ; 
Boyce  v.  Green,  Batty,  R.  608. 

'  RoBsiter  «.  Miller,  46  L.  J.,  Ch.  228,  per  Jessel,  M.  R.  ;  affirmed  as  to  this 
point  by  Ct  of  App.,  L.  R.  6  Ch.  D.  648,  667,  668  ;  Sale  v.  Lambert,  18  Law 
Rep.,  Eq.  1,  per  Jessel,  M.  R. ;  43  L.  J.,  Ch.  470,  S.  C.  See  also  Commins  «. 
Scott,  20  Law  Rep.,  Eq.  11 ;  44  L.  J.,  Ch.  663,  S.  C. 

y  Hood  V.  Ld.  Barrington,  6  Law  Rep.,  Eq.  218. 

»  Catling  r.  King,  46  L.  J.,  Ch*  384,  per  Ct  of  App.;  L.  R.  5  Ch.  D.  660,  S.  C. 
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deecriptioii  of  one  of  the  contending  parties.^  In  a  case,  which 
tnnied  on  the  17th  section  of  the  Act,  where  the  defendant,  having' 
pnrehased  varions  articles  in  the  plaintiff's  shop,  signed  his  name 
and  address  in  the  "  Order-hook,"  at  the  head  of  an  entry  which 
specified  the  articles  and  the  prices,  the  statute  was  held  to  be 
satisfied,  as  the  plaintiff's  name  was  printed  on  the  fly-leaf  of  the.  § 
book,  and  the  defendant  might  have  seen  it  had  he  thought  fit  to 
look  for  it.^ 

§  1026.*  The  written  eyidence  required  by  this  and  similar  §  937 
statnteSy  need  not  be  comprised  in  a  single  document,  or  be  drawn 
np  in  any  particular  form ;  but  it  will  suffice  if  the  contract  can 
be  plainly  made  out  in  aU  its  terms  from  any  writings  of  the  party, 
or  even  from  his  correspondence,*  Nay,  a  signed  letter  will  be 
sufficient,  though  it  does  not  contain  in  itself  any  one  of  the  terms 
of  the  agreement,  if  it  distinctly  refers  to  and  recognises  any  writing 
which  does  contain  them  all;^  for,  in  such  case  the  well-known 
maxim  of  law,  **  verba  illata  inesse  videntur,"  will  be  held  to  apply .^ 
A  written  memorandum,  however,  which  in  any  material  point 
differs  bom  the  terms  of  the  verbal  contract  will  not  satisfy  the  re- 
quirements of  the  statute.^    Neither  will  a  letter  suffice,  which, 


1  Potter  V.  Duffield,  18  Law  Hep.,  £q.  4 ;  43  L.  J.,  Cb.  472,  S.  C.  See 
ThomaB  v.  Brown,  L.  R.,  1  Q.  B.  D.  714  ;  45  L.  J.,  Q.  B.  811,  S.  C. 

>  Sari  V.  Bouidillon,  26  L.  J.,  C.  P.  78  ;  1  Com.  B.,  N.  S.  188. 

>  Gr.  £v.  §  268,  in  part. 

*  Allen  «.  Bennet,  3  Taunt  169  ;  Jackson  v.  Lowe,  1  Bing.  9  ;  Phillimore 
V.  Bairy,  1  Camp.  613,  per  Ld.  Ellenborougli ;  Wamer  v.  Willington,  25  L.  J., 
Ch.  662 ;  3  Drew.  523,  8.  C. ;  Skelton  v.  Cole,  4  De  Gex  &  J.  587. 

»  Dobell  V.  HutchinBon,  3  A.  &  £.  355,  371 ;  5  N.  &  M.  251,  260,  S.  C.  ; 
Jones  «.  Victoria  Gxaving  Dock  Co.,  46  L.  J.,  Q.  B.  219  ;  L.  R.,  2  Q.  B.  D.  314, 
&  C. ;  GilMon  v.  Holland,  35  L.  J.,  C.  P.  5  ;  1  II.  &  R.  1,  S.  C.  ;  and  1  Law 
Bq>.,  C.  P.  1 ;  Macrory  «.  Scott,  5  Ex.  R.  907  ;  Ridgway  «.  Wharton,  3  De 
Ocx,  M.  &  G.  677  ;  6  H.  of  L.  Caa.  238,  S.  C.  ;  1  Sng.  V.  &  P.  171  ;  Baumann 
V,  James,  3  Law  Rep.,  Ch.  Ap.  508  ;  Crane  v.  Powell,  38  L.  J.,  M.  C.  43  ;  4 
Law  Rep.,  C.  P.  123,  S.  C.  See  po«t,  §  1061.  See,  also,  Stanley  v.  Dowdesiu'ell, 
10  Law  Rep.,  C.  P.  102,  where  the  conrt  was  unusually  astute  in  suggesting 
jeaioiks  why  an  answer  to  a  letter  should  not  be  regarded  as  a  sufficient  accept- 
ance of  an  offer. 

•  See  per  Parke,  B.,  in  Llewellyn  v.  Ld.  Jersey,  11  M.  &  W.  189. 
7  Mahalen  v.  Dublin  &  Chap.  DistiL  Co.,  I.  R.;  11  C.  L.  83. 
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instead  of  ratifying,  repudiates  the  written  bat  unsigned  contract 
relied  on ;  ^  though,  if  the  letter  itself  enumerates  all  the  essential 
terms  of  the  bargain,  it  will  be  sufficient,  notwithstanding  it  may 
also  contain  some  reason  for  the  non-acceptance  of  the  goods,  which 
form  the  subject-matter  of  the  contract.^  The  entire  contract,  too, 
must  be  collected  from  the  writings ;  ^  verbal  testimony  not  being 
admissible  to  supply  any  defects  or  omissions  in  the  written 
evidence.^  For  the  policy  of  the  statute  is  to  prevent  fraud  and 
perjury,  by  taking  all  the  enumerated  transactions  out  of  the  reach 
of  any  verbal  testimony.  Still,  though  parol  evidence  cannot  be 
received  to  alter  the  terms  of  the  written  contract,  or  to  supply  any 
omissions  in  it,  such  evidence  may  be  admitted  to  show  the  situation 
of  the  parties  at  the  time  the  contract  was  made,^  or  to  identify  any 
plans  or  other  documents  or  things  referred  to  in  the  contract  ;^  as 
also  to  explain  the  language  employed,^  or,  it  seems,  even  to  fix  the 
date  at  which  it  was  committed  to  writing.^ 


1  Archer  v,  Baynes,  5  Ex.  R.  626 ;  Richards  v.  Porter,  6  B.  &  C.  437 ; 
Cooper  V.  Smith,  15  East,  103.  See  Goodman  v,  Griffiths,  1  H.  &  N.  574 ; 
Jackson  v.  Oglander,  2  Hem.  &  M.  465. 

«  Bailey  t>.  Sweeting,  30  L.  J.,  C.  P.  160 ;  9  Com.  B.,  N.  S.  843,  S.  C. ; 
Wilkinson  r.  Evans,  35  L.  J.,  C.  P.  224 ;  1  Law  Rep.,  C.  P.  407  ;  and  1  H.  & 
R.  552,  S.  C. ;  Buxton  tj.  Rust,  41  L.  J.,  Ex.  1  ;  7  Law  R«p.,  Ex.  1,  S.  C. ; 
7  Law  Rep.,  Ex.  279,  and  41  L.  J.,  Ex.  173,  S.  C.  in  Ex.  Ch. ;  Leather  aoth 
Co.  V,  Hieionimus,  10  Law  Rep.,  Q.  B.  140  ;  44  L.  J.,  Q.  B.  54,  S.  C. 

'  See  Chinnock  v.  Lady  Ely,  4  De  Gex,  J.  &  S.  638,  reversing  the  decision  of 
the  court  below  as  reported  in  2  Hem.  &  M.  220 ;  Dolling  v,  Evans,  36  L.  J., 
Ch.  474  ;  Nesham  v.  Selby,  13  Law  Rep.,  Eq.  191,  per  Ld.  Romilly,  M.  R. ; 
7  Law  Rep.,  Ch.  Ap.  406  ;  and  41  L.  J.,  Ch.  551,  per  Lds.  Js.,  S.  C. ;  Peirce 
V.  Corf,  9  Law  Rep.,  Q.  B.  210  ;  43  L.  J.,  Q.  B.  52,  S.  C. 

*  Boydell  v.  Drummond,  11  East,  142 ;  2  Camp.  163,  S.  C.  ;  Cox  v.  Middle- 
ton,  2  Drew.  209 ;  Ridgi^'ay  v.  Wharton,  3  De  Gex,  M.  &  G.  677  ;  Coddick 
V.  Skidmore,  2  De  Gex  &  J.  56,  per  Ld,  Cranworth,  Ch. ;  27  L  J.,  Ch.  153, 
S.  C.  ;  Fitzmaurice  v.  Bayley,  8  E.  &  B.  664,  in  Ex.  Ch. ;  S.  C,  in  Dom.  Proc., 
9  H.  of  L.  Cas.  78  ;  Clarke  v.  Fuller,  16  Com.  B.,  N.  S.  24  ;  2  Kent,  Com.  511 ; 
Rob.  on  Frauds,  121 ;  Parkhurst  v.  Van  Cortlandt,  1  Johns.  Ch.  R.  280 — 282  ; 
Abeel  v,  Radcliff,  13  Johns.  297. 

*  Sweet  r.  Lee,  3  M.  &  Gr.  466,  per  Tindal,  C.  J. 

*  Horsfall  v.  Hodges,  2  Coop.  116,  per  Sir  J.  Leach. 

7  Sweet  V.  Lee,  3  M.  &  Gr.  452.  See  Waldron  v.  Jacob,  I.  R,  5  Eq.  131, 
where  parol  evidence  was  admitted  to  show  what  **  this  place  "  meant. 

B  Edmunds  v.  Downes,  2  C.  &  M.  459 ;  Hartley  v,  Wharton,  11  A.  &  E.  934  ; 
3  P.  &  D.  529,  S.  C. ;  Lobb  v.  Stanley,  5  Q.  B.  674. 
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§  1027.  Again,  it  does  not  signify  to  whom  the  memorandum  §  938 
which  states  the  terms  of  the  agreement  is  addressed,  because  the 
memorandum  is  not  necessary  to  constitute  the  contract,  but  merely 
to  furnish  satisfieustory  proof  of  it.  A  letter,  therefore,  addressed  to 
a  third  party,^  or  an  answer  to  a  bill  in  Chancery  under  the  old 
forms  of  pleading,  or  an  affidavit  in  any  legal  proceeding,^  or  written 
and  signed  instructions  given  to  a  telegraph  clerk  for  transmission,^ 
or  the  minutes  of  a  board  meeting,  signed  by  the  Chairman  ;*  will 
suffice,  provided  the  documents  sufficiently  refer  to  the  terms  of 
the  original  verbal  promise;  and  even,  where  the  party  to  be 
charged  had  attested  a  deed  which  recited  the  oral  agreement,  this 
was  held  to  be  sufficient,  as  it  appeared  that  in  fact  he  knew  of  the 
recital.^  But  a  written  memorandum,  made  after  the  action  is 
brought,  will  not  satisfy  the  statute.^ 

§  1028.  The  place  of  signature  is  also  immaterial,  as  the  statute  §  939 
does  not  require  that  the  writing  should  be  subscribed  by  the  party 
to  be  charged,  but  merely  that  it  should  be  signed.  If,  therefore, 
a  party  inserts  his  name,  either  at  the  beginning,  or  in  the  body,  of 
a  document,  for  the  purpose  of  authenticating  or  governing  every 
part  of  it,  this  will  be  equally  valid  with  a  signature  at  the  foot  ;^ 
though  in  these  cases  it  will  always  be  a  question  for  the  jury, 
whether  the  party,  not  having  signed  it  regularly  at  the  foot,  meant 
to  be  bound  by  it  as  it  stood,  or  whether  it  was  left  so  unsigned 


^  Longfellow  v,  WilliamB,  Pea.  Add.  Cas.  226,  per  Lawrence,  J. ;  Rose  «. 
Canynghame,  11  Yes.  560,  per  Ld.  Hardwicke ;  3  Atk.  603 ;  2  Cb.  R.  147 ; 
1  Vem.  110 ;  1  Smith,  L.  C.  272  ;  Gibson  v.  Holland,  35  L.  J.,  C.  P.  6  ;  1 
H.  &  R  1,  S.  C. ;  and  1  Law  Rep.,  C.  P.  1. 

'  Barkworth  v.  Young,  26  L.  J.,  Ch.  153,  158,  per  Kindersley,  Y.-C. 

»  Godwin  r.  Francis,  39  L.  J.,  C.  P.  121 ;  5  Law  Rep.,  C.  P.  295,  8.  C.  ' 

*  J<me9  V.  Yictoria  Gniving  Dock  Co.,  46  L.  J.,  Q.  B.  219  ;  L.  R.,  2  Q.  B.  D. 
314,  S.  C. 

*  Welfoid  V.  Beezley,  1  Yea.  Sen.  6 ;  1  Wils.  118,  S.  C. 

*  BUI  V.  Bament,  9  M.  &  W.  36. 

7  Caton  V.  Caton,  2  Law  Rep.,  H.  L.  127  ;  36  L.  J.,  Ch.  886,  in  Dom.  Proc., 
&  C. ;  Lobb  «.  Stanley,  5  Q.  B.  574,  583  ;  Johnson  v.  Dodgson,  2  M.  &  W. 
659,  per  Ld.  Abinger ;  Doirell  «.  Evans,  31  L.  J.,  Ex.  337 ;  1  H.  &  C.  174, 
S.  C.  ;  Knight  v.  Crockfoid,  1  Esp.  190,  193,  per  Eyre,  C.  J. ;  Lemayne  «. 
Stanley,  3  Lev.  1  ;  Ogilvie  v.  Foljambe,  3  Mer.  53 ;  Saundeison  v.  Jackson^ 
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because  he  refused  to  complete  it.^  Where  an  agreement,  drawn 
up  by  the  secretary  of  one  of  the  contracting  parties,  contained  the 
names  of  both  parties  in  the  body  of  the  instrument,  but  concluded 
^'  As  witness  our  hands,"  and  no  signatures  were  subscribed,  the 
court  held  that  the  statute  was  not  satisfied,  as  it  was  obviously  in- 
tended that  the  agreement  should  not  be  perfect  till  the  names  were 
added  at  the  foot.^ 

§  1029.  With  respect  to  the  mode  of  signa^re,  it  matters  not  §  ^ 
whether  the  Christian  name  be  set  out  at  length  or  denoted  by  the 
initial,  or  omitted  altogether  ;^  but  it  seems  that  the  surname  must 
be  written  at  length,  and  that  if  the  letter  be  signed  by  the  mere 
initials  of  the  party ,^  or  if  it  be  subscribed,  without  signature,  "  by 
your  affectionate  mother,''^  or  the  like,  it  will  not  sufiSce.  A 
printed  signature  has  been  held  sufi&cient  where  the  party  to  be 
charged  had  written  other  parts  of  the  memorandum,  or  had  done 
other  acts  amounting  to  a  recognition  of  his  printed  name.^ 
Perhaps  even  a  telegram,  sent  in  the  usual  way  by  the  party  to  be 
charged,  and  containing  his  name,  would  satisfy  the  Act,  on  the 
sensible  ground  that  justice  must  adapt  itself  to  the  altered  habits 
of  the  day  J  Again,  it  is  unnecessary  that  the  agreement  or  memo- 
randum should  be  signed  by  both  parties ;  for  the  Statute  of  Frauds 
only  requires  that  it  should  be  signed  '*  by  the  party  to  be  charged 
therewith,''  that  is,  by  the  defendant,  against  whom  the  performance 
or  damages  are  demanded.^    If  it  be  said  that,  unless  the  plaintiff 


2  B.  &  P.  238,  per  Ld.  Eldon ;  Hammersley  v.  Baron  de  Biel,  12  CL  &  Fin. 
63,  per  Ld.  Cottenbam  ;  Hobnes  «.  Mackrell,  3  Com.  B.,  N.  S.  789  ;  Bleakley 
t>.  Smith,  11  Sim.  150.    See  post,  §  1075. 

1  Johnson  v.  Dodgson,  2  M.  &  W.  659,  per  Ld.  Abinger. 

s  Hubert  t,  Trelieme,  3  M.  &  Gr.  743  ;  4  Scott,  N.  R.  486,  S.  C. 

'  'Lobb  V,  Stanley,  5  Q.  B.  574,  581  ;  Ogilvie  v.  Foljambe,  3  Mer.  53. 

*  Hubert  v,  Moreau,  2  C.  &  P.  528 ;  12  Moore,  216,  S.  C. ;  Sweet  r.  Lee, 

3  M.  &  Gr.  452,  460.  »  Selby  v.  Selby,  3  Mer.  2,  per  Sir  W.  Grant. 

•  Schneider  v,  Norris,  2  M.  &  Sel.  286  ;  Saunderaon  v.  Jackson,  2  B.  &  P. 
238. 

7  Godwin  ».  Francis,  39  L.  J.,  C.  P.  121 ;  5  Law  Rep.,  C.  P.  295,  S.  C. 

8  Laythoaip  v,  Bryant,  2  Bing.  N.  C.  735  ;  8  Scott,  238,  S.  C. ;  Liverpool 
Borough  Bk.  v.  Eccles,  4  H.  &  N.  139 ;  Seton  v.  Slade^  7  Ves.  275,  per  Ld. 
Eldon ;  Egerton  v.  Mathews,  6  East,  307 ;  Allen  v.  Bennet,  3  Taunt  169, 
The  last  two  cases  were  decisions  on  §  17,  which  uses  the  Viord  parties.    These 
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also  signs,  there  is  a  want  of  mutuality,  the  answer  is,  that  the  de- 
fendant had  it  in  his  power  to  require  the  plaintiff's  signature ;  and 
that,  if  he  has  not  done  so,  it  is  his  own  fault.^  Even  a  written 
and  signed  proposal  accepted  by  parol  will  be  sufiEicient,^  provided 
the  offer  be  accepted  in  its  entirety.^ 

§  1080.  Haying  made  these  general  observations,  which  will  be  §  ^^ 
found  to  apply,  not  only  to  the  Statute  of  Frauds,  but  to  most,  if 
not  all,  of  the  Acts  that  render  documentary  proof  necessary, 
it  will  be  convenient  to  notice  briefly  such  of  the  transactions 
enumerated  in  §§  4  and  17  of  the  Act  of  Charles  the  Second,  as 
seem  to  require  explanation.  And  first  as  to  guarantees.^  The 
law  with  respect  to  these  instruments  has  been  materially  altered 
by  the  Mercantile  Law  Amendment  Act  of  1866.^  Prior  to  the 
29th  of  July  in  that  year,^  a  guarantee, — ^like  other  agreements, 
which  the  Statute  of  Frauds  requires  to  be  in  writing,*^ — was  deemed 
invalid,  unless  the  consideration  for  the  promise  was  set  forth  in 
the  document,  or  at  least  could  be  implied  from  the  language  used. 
But  that  rule, — as  was  pointed  out  in  the  second  edition  of  this 
work,^ — caused  such  gross  injustice  to  be  perpetrated,  especially  in 
the  County  Courts,  that  the  attention  of  Parliament  was  at  length 
directed  to  the  matter.  A  clause  was  consequently  inserted  in  the 
Act  just  cited,'  which  enacts,  that  "  no  special  promise  to  be  made 


overrule  the  dicta  of  Ld.  Redesdale  and  Sir  T.  Plumer  in  Lawrenson  v. 
BntJer,  1  Sch.  &  Lef.  13  ;  and  O'Rourke  r.  Perceval,  2  Ball  &  B.  58.  See  3 
M.  &  Gr.  462,  n.,  and  2  Kent,  Com.  510.  As  to  when  a  covenantee  may  sue 
for  a  breach  of  covenant,  although  he  has  not  executed  the  deed,  see  Wetherell 
V.  Langfton,  1  £x.  R.  634  ;  Pitman  v.  Woodbury,  3  Ex.  R.  4  ;  Brit  £mp.  Ass. 
Co.  V.  Browne,  12  Com.  B.  723  ;  Morgan,  v.  Pike,  14  Com.  B.  473  ;  Swatman 
r.  Ambler,  8  Ex.  R.  72. 
«  Laythoarp  v,  Bryant,  2  Bing.  N.  C.  743,  per  Tindal,  C.  J. 

*  Per  (Jresswell,  J.,  in  Ashcroft  v.  Morrin,  4  M.  &  Gr.  451  ;  Watts  tj.  Ains- 
worth^  3  Foet.  &  Fin.  12  ;  1  H.  &  C.  83,  S.  C. ;  Smith  v.  Neale,  2  Com.  B., 
N.  S.  67,  88 ;  Peek  v.  N.  Staffords.  Ry.  Co.,  29  L.  J.,  Q.  B.  97^  in  Ex.  Ch. ; 
Warner  r.  Willington,  3  Drew.  532 ;  Reuss  v.  Picksley,*  1  Law  Rep.,  Ex.  342  : 
35  L.  J.,  Ex.  218,  S.  C,  per  Ex.  Ch. ;  4  H.  &  C.  588,  S.  C. 

»  See  FoMter  «.  Rowland,  30  L.  J.,  Ex.  396 ;  7  H.  &  N.  103,  S.  C. 
4  Qiianmtees  must  now  be  in  writing  under  the  Scotch  law.  See  19  &  20  V., 
c,  60,  §  6,  »  19  &  20  v.,  c  97. 

*  When  the  Act  paased.  7  Ante,  §  1021.  »  §  933. 

*  §  3  of  the  Act 
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by  any  person  after  the  passing  of  this  Act,  to  answer  for  the 
debt,  default,  or  miscarriage  of  another  person,  being  in  writing, 
and  signed  by  the  party  charged  therewith,  or  some  other  person 
by  him  thereunto  lawfully  authorised,  shall  be  deemed  invalid  to 
support  an  action,  suit,  or  other  proceeding  to  charge  the  person 
by  whom  such  promise  shall  have  been  made,  by  reason  only  that 
the  consideration  for  such  promise  does  not  appear  in  writing,  or 
by  necessary  inference  from  a  written  document."  This  prorision 
is  not  very  artistically  drawn,  for,  in  the  first  place,  it  does  not 
extend,  as  it  ought  to  do,  to  guarantees  made  before  the  29th  of 
July,  1856,  and  next,  it  is  silent  as  to  the  effect  that  will  be 
produced  by  the  needless  insertion  in  the  memorandum  of  a  past 
consideration,  or  of  any  other  consideration  which  is  insufficient 
in  law.  It  remains,  therefore,  to  be  seen  whether,  in  this  last 
event,  the  courts  would  admit  parol  evidence  to  vary  the  terms  of 
the  written  document,  and  to  show  that  the  real  consideration  for 
the  promise  was  other  than  that  stated.^  Moreover,  it  must  be 
borne  in  mind,  that,  although  parol  eridence  is  rendered  admis- 
sible by  the  statute  for  the  purpose  of  supplying  the  consideration^ 
it  cannot  be  received  now,  any  more  than  formerly,  to  explain  the 
promise.' 

§  1081.  In  administering  the  law  relating  to  guarantees,  one  of  §  ^ 
the  main  difficulties  is  to  distinguish  between  original  and  coUaUral 
promises  ;  that  is,  between  cases  where,  though  goods  are  supplied 
to  a  third  party,  credit  is  given  solely  to  the  defendant,  and  cases 
where  the  person  for  whose  use  the  goods  are  furnished  is  pri- 
marily liable,  and  the  defendant  only  undertakes  to  pay  for  them 
in  the  event  of  the  other  party  making  default.^  As  this  is  a 
question  of  fact  for  the  jury  it  is  seldom  possible  to  lay  down  any 


^  See  poBt,  §  1197,  ad  fin. 

<  Hohnes  v,  MitcheH,  7  Com.  B.,  N.  S.  361. 

'  Birkmyr  v.  Darnell,  Salk.  27  ;  1  Smith,  L.  C.  262,  S.  C. ;  Forth  v.  Stanton, 
1  Wms.  Saund.  211  a— 211  e ;  Barrett  v.  Hyndman,  3  Ir.  Law  R.  109  ;  Fitz- 
gerald V.  Dressier,  29  L.  J.,  C.  P.  113  ;  7  Com.  B.,  N.  S.  374,  S.  C. ;  Mallett 
V.  Bateman,  16  Com.  B.,  N.  S.  630 ;  33  L.  J.,  C.  P.  243,  S.  C. ;  36  L.  J.,  C.  P. 
40,  in  Ex.  Ch. ;  1  Law  Rep.,  C.  P.  163  ;  and  1  H.  &  R.  109,  S.  C.  See  Orrell 
V.  Coppocky  26  L.  J.,  Ch.  269. 
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precise  rule  of  construction,  though  the  courts  in  this  country,  as 
well  as  those  in  America,  have  held  that  agreements  by  factors  to 
sell  upon  del  credere  commission,  do  not  fall  within  the  fourth 
section  of  the  Statute  of  Frauds,  and,  consequently,  need  not  be 
in  writing.^  In  general,  however,  cases  of  this  kind  must  separately 
be  determined  on  their  own  merits ;  ^  it  being  remembered  that 
original  promises  will  be  valid,  though  verbally  made,^  while 
collateral  promises  must  be  in  writing,  in  order  to  satisfy  the 
statute.^ 

§  1082.  As  the  promise  must,  in  the  words  of  the  Act,  be  one  §  ^42 
''to  answer  for  the  debt,  default,  or  miscarriage  of  another,"'^  the 
liabiUty  of  that  other  must  continue  notwithstanding  the  promise, 
or  the  defendant  will  not  be  allowed  to  rely  on  the  absence  of  a 
-written  document.^  For  instance,  if  a  defendant,  in  consideration 
that  the  plaintiff  will  discharge  out  of  custody  his  debtor  taken  on 
a  ca.  sa.,  promises  to  pay  the  debt,  this  promise  need  not  be  in 
writing,  it  being  regarded  as  an  original  one ;  because  the  moment 
the  debtor  is  discharged,  hia  liability  is  at  an  end,  and  the  promise 
of  the  defendant  cannot  take  effect  till  after  the  discharge.^  So, 
where  a  creditor  had  issued  execution  against  a  debtor,  but  sub- 
sequently it  was  arranged  with  the  assent  of  all  parties  that  the 
debtor  should  convey  his  property  to  a  third  party,  who  thereupon 
nndertook,  in  consideration  of  the  creditor  relinquishing  his  execu- 
tion, to  pay  the  amoimt  of  the  debt,  it  was  held  that  this  under- 
taking was  not  within  the  statute,  as  the  effect  of  the  arrangement 

«  Couturier  v.  Hastie,  8  Ex.  R.  40 ;  Wickham  v.  Wickham,  2  Kay  &  J.  478, 
per  Wood,  V.-C. ;  Wolff  v.  Koppell,  5  Hill,  N.  Y.  R.  458. 
«  1  Wnw.  Saund.  211  b ;  1  Smith,  L.  C.  262. 

*  Unless  for  the  sale  of  goods  for  the  price  of  102.  or  upwards.  See  ante, 
§1090. 

^  See  Mountstephen  v.  Lakeman,  39  L.  J.,  Q.  6.  276 ;  5  Law  Rep.,  Q.  B. 
613,  S.  C. ;  per  Ex.  Ch.,  41  L.  J.,  Q.  B.  67 ;  7  Law  Rep.,  Q.  B.  196,  S.  C. ; 
and  per  Dom.  Proc.,  7  Law  Rep.,  H.  L.  17 ;  and  43  L.  J.,  Q.  B.  188,  S.  C, 
nom.  Lakeman  v.  Mountstephen. 

*  Afl  to  the  meaning  of  these  words,  see  Macroiy  v.  Scott,  6  Ex.  R  907. 

*  See  Gull  v.  Lindsay,  4  Ex.  R.  45,  52. 

'  Goodman  v.  Chase,  1  B.  &  A.  297  ;  Butcher  v.  Steuart,  11  M.  &  W.  867, 
873 ;  Lane  v.  Buighart,  1  Q.  B.  933,  937,  938 ;  1  G.  &  D.  312,  S.  C.  See 
Reader  «.  Kingham,  13  Com.  B.,  N.  S.  344. 
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was  to  discharge  the  original  debtor.^     So,  where  A.  promised  B. 
to  pay  him  a  certain  sum  in  case  he  withdrew  his  record  in  an 
action  against  C.  for  assault  and  battery,  this  was  held  to  be  an    . 
original  promise.' 

§  1088.  On  the  other  hand,  where  an  execution  debtor  was  dis-  i  ^ 
charged  out  of  custody  upon  giving  a  warrant  of  attorney  to 
secure  the  payment  of  his  debt  by  instalments,  and  the  defendant, 
knowing  of  this  warrant  of  attorney,  undertook,  in  consideration 
of  the  discharge,  to  see  the  debt  paid,  the  court  held,  that  as  the 
debtor's  liability  was  kept  alive  by  the  warrant,  the  defendant's 
undertaking  should  be  regarded  in  the  light  of  a  collateral 
guarantee,  and  as  such,  was  a  promise  within  the  meaning  of 
the  statute.'  So,  where  it  was  agreed  between  a  plaintiff,  his 
attorney,  and  the  defendant,  that  in  consideration  of  the  discon- 
tinuance of  the  suit,  the  defendant  should  pay  the  attorney  the 
costs  due  from  the  plaintiff,  this  was  considered  a  promise  to  pay 
the  debt  of  another,  as,  in  the  event  of  its  breach,  the  attorney 
might  still  recover  his  costs  from  the  plaintiff  who  retained  him.^ 
Even  a  promise  to  answer  for  the  debt  of  another  person,  who 
himself  never  becomes  legally  indebted  to  the  promisee,  is  possibly 
within  the  Act,  if,  at  the  time  of  the  making  of  the  promise,  both 
parties  intended  that  a  contract  of  suretyship  should  be  created.^ 
Moreover,  it  makes  no  difference  whether  the  goods  were  delivered 
to  the  third  party,®  or  the  debt  incurred,  or  the  default  committed 
by  him,  before  or  after  the  promise  by  the  defendant ;  for  a  promise 
to  indemnify f  if  not  within  the  words,  is  at  least  within  the  spirit, 
of  the  statute ;  and,  consequently,  where  the  language  was,  in  effect, 


>  Bird  V.  Gammon,  3  Bing.  N.  C.  883  ;  6  Scott,  213,  S.  C. 

«  Read  «.  Nash,  1  Wils.  305  ;  recognised  in  3  Bing.  N.  C.  889 ;  but  ques- 
tioned in  1  Wms.  Saund.  211  c,  211  d. 

■  Lane  t».  Burghart,  3  M.  &  Gr.  597. 

<  Tomlinson  v.  Gell,  6  A,  &  E.  564  ;  1  N.  &  P.  588,  S.  C. 

»  Mountstephen  v.  Lakeman,  39  L.  J.,  Q.  B.  275 ;  5  Law  Rep.,  Q.  B.  613, 
S.  C.  Jiidgment  reversed,  but  on  another  ground,  41  L.  J.,  Q.  B.  67  ;  7  Law 
Rep.,  Q.  B.  196,  S.  C.  See,  however,  Lakeman  v.  Mountstephen,  7  Law  Rep., 
H.  L.  24,  and  43  L.  J.,  Q.  B.  193,  per  Ld.  Selbome,  who  disputes  the  pro- 
position in  the  text. 

•  Matson  v.  Wharam,  2  T.  R.  80  ;  Anderson  v,  Hayman,  1  H.  Bl.  120. 
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ihis : — "  If  you  will  become  bail  in  a  civil  suit  for  A.,  and  he  for- 
feits his  bail  bond,  I  will  save  you  harmless/'  it  was  held  to  be 
answering  for  the  de&olt  of  another.^  But  where  a  man  promised 
to  indemnify  another  against  all  liability,  if  he  would  enter  into 
recognisances  for  the  appearance  of  a  misdemeanant,  this  promise, 
as  relating  to  a  criminal  proceeding,  was  held  not  to  fall  within  the 
meaning  of  the  Statute  of  Frauds.' 

§  1084.  Again,  the  statute  applies  to  promises  to  answer  for  the  §  944 
tortious  default  or  miscarriage  of  another,  as  well  as  for  his  breach 
of  contract;  and,  therefore,  where  A.  had  killed  the  plaintiff's 
horse  by  hard  riding  without  his  leave,  a  verbal  promise  by  the 
defendant  to  pay  the  damage,  in  consideration  of  the  plaintiff 
forbearing  to  sue  A.,  was  held  to  be  void.'  Where  an  entire 
promise  is  invalid  as  to  a  part  for  not  being  in  writing,  no  action 
can  be  brought  on  the  remainder  which  is  not  within  the  statute, 
but  the  whole  promise,  being  indivisible,  will  be  void.^  A  promise 
to  pay  the  promisee's  own  debt  to  a  third  person  need  not  be 
in  writing,  for  the  Act  merely  applies  to  promises  made  to  the 
person  to  whom  another  is  already,  or  is  to  become,  answerable.  It 
must  be  a  promise  to  be  answerable  for  a  debt  of,  or  a  default  in 
fK>me  duty  by,  that  other  person  towards  the  promisee.^ 

§  1085.  With  respect  to  *'  agreements  made  in  consideration  of  §  945 
marriage,'*  the  first  observation  which  occurs  is,  that  these  words 
do  not  embrace  mutual  promises  to  marry ;   and  therefore,  not- 
withstanding the  Act,  such  promises  may  be  verbally  made,  as 


»  Green'v.  CreBSwell,  10  A.  &  E.  463,  458  ;  2  P.  &  D.  430,  S.  C,  overruling 
the  dicta  of  Bayley  and  Parke,  Js.,  in  Thomas  v.  Cook,  8  B.  &  C.  728  ;  3  M. 
&  R  444,  S.  C. ;  and  explaining  Adams  v,  Dansey,  6  Bing.  506. 

«  Cripps  V,  Harfcnoll,  4  B.  &  8.  414 ;  32  L.  J.,  Q.  B.  381,  S.  C,  per  Ex.  Ch., 
overmlhig  a  C,  31  L.  J.,  Q.  B.  150 ;  2  B.  &  S.  697,  S,  C. 

s  Kirkham  v.  Marter,  2  B.  &  A.  613. 

*  Lexington  v.  Clark,  2  Vent.  223  ;  Chater  v,  Beckett,  7  T.  R  201 ;  Thomas 
V.  Williams,  10  B.  &  C.  664,  671 ;  Mechelen  v.  Wallace,  7  A  &  E.  49. 

»  Eastwood  V.  Kenyon,  11  A.  &  E.  438,  446  ;  3  P.  &  D.  276,  S.  C. ;  Hai^ 
greaves  v.  Parsons,  13  M.  &  W.  561,  570,  per  Parke,  B. ;  Thomas  v.  Cook,  8 
B.  &  C.  728  ;  3  M.  &  R.  444,  S.  C. ;  Header  v,  Kingham,  13  Com.  B.,  N.  S. 
344 ;  WUdes  v.  Dndlow,  44  L.  J.,  Ch.  341,  per  Malins,  V.-C. 

8  X 
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iitdeed  is  usually  the  case.^  It  may  next  be  noticed^  that  althouf^, 
as  a  general  rule  in  equity  the  courts  will  enforce  a  contract,  even 
void  by  the  statute,  provided  that  it  be  a  complete  agreement,'  and 
that  there  has  been  such  a  part  performance  on  the  side  of  the 
plaintiff,  as  that  it  would  be  a  fraud  on  him  if  the  defendant  oould 
object  that  the  agreement  was  not  in  writing,' — yet  it  has  been 
repeatedly  held,  that  the  marriage  per  se  is  not  a  part  performance 
within  this  rule  ;^  and  therefore,  if  a  suitor  verbally  agrees  to  settle 
property  on  his  intended  wife,  and  the  lady,  relying  on  his  honour, 
marries  him,  she  cannot  compel  the  performance  of  his  agree- 
ment;^ neither  can  a  suitor,  after  simply  marrying  his  intended  wife, 
enforce  the  specific  performance  of  a  parol  agreement  made  by  her 
father  with  reference  to  settlements.^  Perhaps,  however,  in  the  event 
of  a  clear  case  of  fraud  being  established,  the  court,  notwithstand- 
ing the  Act,  would  compel  the  father  to  realise  the  expectations,  on 
the  faith  of  which  the  marriage  was  contracted;^  and  little  doubt 
can  be  entertained  that,  if  the  father  were  to  say  to  the  suitor, 
^'  Marry  my  daughter,  and  settle  so  much  a  year  on  her  for  her 
jointure,  in  which  case  I  will  give  you  so  much  for  her  portion," 
this  proposal,  though  not  reduced  to  writing,  would  amount  to  a 
valid  equitable  contract,  if  the  marriage  were  actually  to  take  place, 
and  the  jointure  were  settled.^    It  is  also  now  established  law,  that 


»  B.  N.  P.  280,  c 

«  Lady  E.  Thynne  v.  E.  of  Glengall,  2  H.  of  L.  Cas.  131. 

»  Clinan  «.  Cooke,  1  Sch.  &  Lef.  41 ;  Kine  v.  Balfe,  2  Ball  &  B.  347,  348 ; 
Snrcome  v.  Piimiger,  3  De  Gex,  M.  &  G.  571 ;  Taylor  v.  Beech,  1  Ves.  Sen. 
297  ;  Ungley  v.  Ungley,  L.  R.,  4  Ch.  D.  73  ;  46  L.  J.,  Ch.  189,  S.  C. ;  L.  R, 
6  Ch.  D.  887,  S.  C,  aflf.  on  app. 

<  Hammersley  t>.  Baron  de  Biel,  12  CI.  &  Fin.  64,  per  Ld.  Cottenliani ; 
Bedding  v.  Wilis,  3  Br.  C.  C.  401 ;  Lassence  ».  Tiemey,  1  M.  &  Gord.  671, 572, 
per  Ld.  Cottenbam  ;  2  Hall  &  T.  115,  134,  135,  S.  C. ;  Warden  v,  Jones,  23 
Beav.  487  ;  aflf.  on  app.  2  De  Gex  &  J.  76,  84. 

'  Montacute  v.  Maxwell,  1  P.  Wms.  619  ;  Caton  v.  Caton,  1  Law  Rep.,  Ch. 
Ap.  137  ;  35  L.  J.,  Ch.  292,  S.  C. ;  and  2  Law  Rep.,  H.  L.  127  ;  36  L.  J.,  Ch. 
866,  in  Dom.  Proc.,  S.  C. 

•  Dundas  v.  Dutens,  1  Ves.  199 ;  Goldicutt  t>.  Townsend,  28  Beav.  445. 

'  Baron  de  Biel  v.  Hammersley,  3  Beav.  469,  475,  476,  per  Ld.  Langdale ; 
12  CI.  &  Fin.  86,  per  Ld.  Brougham,  S.  C. 

*  Hammersley  v,  Baion  de  Biel,  12  CI.  &  Fin.  45,  64,  per  Ld.  Cottenham  ; 
65  &  66,  per  Lds.  Campljell  &  Lyndhurst ;  Williams  v,  Williams,  37  L.  J.,  Ch, 
854,  per  Stuart,  V.-C.    See,  also,  Maunsell  v.  White,  4  H.  of  L.  Cas.  1039  ; 
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a  verbal  agreement  made  before  marriage  will  be  enforced,  if  subse- 
qnently  to  the  marriage  it  has  been  recognised  and  adopted  in 
writing.^  But  the  Court  will  not  interfere,  even  though  there  be  a 
written  memorandum,  unless  it  appears  that  the  marriage  was 
contracted  on  the  fiedth  of  the  agreement ;  and,  therefore,  where  a 
fiither  wrote  to  his  daughter,  saying  that  he  had  agreed  to  give  her 
intended  husband  8000Z.  as  her  portion,  and  this  letter  was  neyer 
shown  to  her  husband,  it  was  held  not  to  be  such  an  agreement  in 
writing  as  satisfied  the  statute,  since  the  husband  could  not  have 
married  on  the  faith  of  the  letter.^ 

§  1036.  In  interpreting  what  is  meant  by  an  agreement  that  is  §  946 
not  to  be  pefformed  within  a  year  from  the  making  thereof^  the 
courts  have  held  that  the  statute  does  not  apply,  where  the  con- 
tract is  capable  of  being  performed  on  the  one  side  or  on  the 
other  within  a  year.'  Neither  does  it  extend  to  an  agreement 
made  by  a  contractor  to  allow  a  stranger  to  share  in  the  profits  of 
a  contract,  which  is  incapable  of  being  completed  within  a  year, 
because  such  an  agreement  amounts  to  nothing  more  than  the 
▼endition  of  a  right  which  is  performed  instanter  on  the  bargain 
being  struck.^  It  would  seem  also  that  the  statute  is  inapplicable 
in  any  case  where  the  action  is  brought  upon  an  executed  con- 
sideration ; '  for  as  the  object  of  the  Legislature  clearly  was,  to 
prevent  the  setting  up,  by  means  of  fraud  and  perjury,  of  con- 
tracts or  promises  by  parol,  upon  which  parties  might  otherwise 

Bold  V.  Hut<;hin8on,  20  Beav.  250  ;  5  De  Gex,  M.  &  Q.  558,  S.  C. ;  Jamesoa 
T.  Stem,  21  Beav.  5.     See  Kay  v.  Crook,  3  Sm.  &  Giff.  407. 

•  Barkworth  v.  Young,  26  L.  J.,  Ch.  153,  157,  per  Kinderdey,  V.-C. ; 
Hammeraley  «.  Baron  de  Biel,  12  CL  &  Fin.  64,  per  Ld.  Cottenham,  citing 
Hodgson  9.  Hutchenson,  5  Yin.  Abr.  522 ;  Taylor  v.  Beech,  1  Yes.  Sen.  297  ; 
and  Montacne  v.  Maxwell,  1  Str.  236  ;  and  questioning  Bandall  v.  Moigan,  12 
Yes.  73,  where  Sir  W.  Grant  expreafled  serioiis  doubt  upon  the  subject  See 
18  CL  &  Fin.  86,  per  Ld.  Brougham ;  and  3  Beav.  475,  476,  per  Ld.  Langdale. 
Also  Caton  v.  Caton,  1  Law  Bep.,  Ch.  Ap.  137 ;  35  L.  J.,  Ch.  292,  S.  C, 
oTemling  S.  C.  as  decided  by  Stuart,  Y.-C,  34  L.  J.,  Ch.  564. 

«  Ayliffe  ».  Tracy,  2  P.  Wms.  65. 

>  Cheny  v.  Heming,  4  Ex.  K  631 ;  and  Smith  v.  Neale,  2  Com.  B.,  N.  S. 
€7 ;  both  recognising  Donellan  v.  Read,  3  B.  &  Ad.  899. 
«  M'Kay  v.  Rutherfoid,  6  Moo.  P.  C.  R.  413,  429. 

*  Knowhnan  «.  Bluett,  9  Law  Rep.,  Ex.  307,  per  Ex.  Ch. ;  43  L.  J.,  Ex.  151, 
a  a    See  ante,  §§  974, 985—987  ;  post,  §  1043, 
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have  been  charged  for  their  whole  liyes, — ^it  does  not  appear 
unreasonable  to  limit  the  statute  to  such  actions  only,  as  are 
brought  to  recover  damages  for  the  non-pefformance  of  contracts, 
which  are  not  to  be  performed  on  either  side  within  a  year  from 
the  time  of  their  being  made.^  Subject,  however,  to  the  limitation 
just  stated,  a  part-performance  is  not  sufficient  to  take  the  case 
out  of  the  statute;  but  whenever  it  appears,  either  by  express 
stipulation,  or  by  inference  from  the  circumstances,  that  the  con- 
tract is  not  to  be  completed  on  either  side  within  the  year,  docu- 
mentary proof  of  the  agreement  must  be  given.^  If,  therefore,  a 
farm-servant  be  verbaUy  hired  for  a  year's  service,  which  is  to 
commence  at  a  future  day,  he  cannot  maintain  an  action  against 
his  master  for  discharging  him  before  the  expiration  of  the  year, 
though  he  has  &ithfdlly  performed  his  duty  as  such  servant  up  to 
the  date  of  his  discharge.^  But  though  no  action  can  be  brought 
on  the  parol  agreement,  it  will  not  be  void  for  aU  purposes ;  for 
in  the  event  of  a  sufficient  service  under  it,  the  servant  may 
acquire  a  settlement.^ 

§  1087.  Again,  the  mere  fieu^t  that  the  contract  may  be  deter-  }  9i 
mined  by  the  parties  within  the  year,  will  not  take  the  case  out 
of  the  statute,  if  by  its  terms  it  purports  to  be  an  agreement, 
which  is  not  to  be  completely  performed  till  after  the  expiration  of 
that  period.^  A  contract,  therefore,  to  employ  a  solicitor  during  his 
professional  life  is  within  the  statute,  though  it  may  be  determined 
in  less  time  than  a  year  by  the  lawyer's  death  or  retirement  or 
misconduct.*    For  the  rule  of  law  here  is    the  same  as  in  the 

>  Souch  V,  Strawbiidge,  2  Cohl  B.  814,  per  Tindal,  C.  J.  See  Re  Pentre- 
guinea  Cool  Co.,  4  De  Qex,  F.  &  J.  541. 

s  Boydell  i;.  Drummond,  11  East,  142,  166, 159. 

>  Biacegirdle  v.  Heald,  1  B.  &  A.  722 ;  Snelling  v.  Huntingfield,  1  C.  M. 
&  R.  20  ;  4  Tyr.  606,  S.  C. ;  Giraud  v.  Richmond,  2  Com.  B.  835.  See  Caw- 
thome  V.  Coidrey,  13  Com.  B.,  N.  S.  406  ;  32  L.  J.,  C.  P.  152,  S.  C. ;  Banks 
9.  Crossland,  44  L.  J.,  M.  C.  8 ;  10  Law  Rep.,  Q.  B.  97,  S.  C. 

*  1  B.  &  A.  727,  per  Bayley,  J. 

»  Birch  V.  Ld.  Liverpool,  9  B.  &  C.  392,  395 ;  4  M.  &  R.  380,  S.  C.  ; 
Roberts  v.  Tucker,  3  Ex.  R.  632 ;  Dobson  t>.  Collis,  1  H.  &  N.  81  ;  Re  Pentre- 
guinea  Coal  Co.,  4  De  Qex,  F.  &  J.  541. 

•  Eley  V,  The  Positiye  Qovenun,  &c.  Co.,  45  L.  J.,  Ex.  58 ;  Law  Rep.,  1 
Ex.  D.  20,  S.  a 
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case  of  a  defeasible  estate,  where  if  a  party  enters,  he  is  in  of  the 
whole  estate,  though  an  event  may  afterwards  occur,  which  would 
prevent  the  estate  from  continuing  during  the  entire  term  con- 
templated in  the  original  grant.^  Still,  if  the  agreement  is  silent 
as  to  the  time  within  which  it  is  to  be  performed,  and  its  duration 
rests  upon  a  contingency,  which  may  or  may  not  happen  within 
the  year,  as,  for  instance,  if  it  depends  on  the  death  or  marriage 
of  a  party,  the  length  of  a  voyage,  the  giving  of  a  notice,  or  the 
like,  the  case  is  not  within  the  statute,  though  the  event,  which  is 
to  terminate  the  agreement,  does  not  in  fact  occur  within  the 
year.'  When  the  contract  is  clearly  one  which  is  not  to  be  per- 
formed within  a  year,  it  matters  not  whether  it  were  made  in  this 
or  in  any  other  country ;  for,  as  the  Act  does  not  bar  the  right  as 
well  as  the  remedy,  or,  in  other  words,  does  not  render  the  agree- 
ment void,  but  only  prevents  its  being  enforced  by  action  here,  it 
applies  to  all  foreign  contracts  equally  with  those  entered  into  in 
England.' 

§  10S8.  The  term,  interest  in  lands,  used  in  §  4,  is  one  that  has  §  948 
given  rise  to  much  litigation,  and  its  meaning  is  not  yet  satisfac- 
torily defined.  Little  doubt,  however,  can  be  entertained,  that  it 
extends  to  a  contract  to  abate  a  tenant's  rent ;  ^  or  to  submit  to 
arbitration  the  question  whether  a  lease  shall  be  granted ;  ^  or  to 
relinquish  a  tenancy,  and  let  another  party  into  possession  for  the 
residue  of  a  term ;  ^  or  to  permit  the  profits  of  a  clergyman's  living 

>  B.  V.  Herstmonceaux,  7  B.  &  C.  556,  per  Bayley,  J.  See  ante,  §§  100&— 
1006. 

'  Sonch  V.  Stiawbridge,  2  Com.  6.  808 ;  Enowlman  v.  Bluett,  9  Law  Bep., 
Ex.  1  ;  43  L.  J.,  Ex.  29,  S.  C. ;  43  L.  J.,  Ex.  161,  S.  C,  per  Ex.  Ch. ;  and 
9  Law  Bep.,  Ex.  307 ;  Bidley  v.  Bidley,  34  L.  J.,  Ch.  462,  per  Bomilly,  M.  B. ; 
34  Beav.  478,  S.  C.  ;  Wells  v,  Horton,  4  Bing.  40 ;  12  Moore,  177,  S.  C. ; 
Gilbert  v.  Sykes,  16  East,  154  ;  Peter  v,  Compton,  Skin.  363  ;  1  Smith,  L.  C. 
283,  S.  C. ;  Fenton  «.  Emblers,  3  Btur.  1278  ;  1  W.  Bl.  353,  S.  C.  See 
Mavor  v.  Payne,  3  Bing.  285 ;  11  Moore,  2,  S.  C. ;  Murphy  v.  Sullivan,  11  Ir. 
Jar.,  N.  S.  Ill ;  Farrington  v.  Donohne,  I.  B.,  1  C.  L.  676. 

>  Leronx  v.  Brown,  12  Com.  B.  801.  But  see  WilliamB  v.  Wheeler,  8 
Com.  B.,  N.  S.  316,  per  Willes,  J. 

*  O'Connor  v.  Spaight,  1  Sch.  &  Lef.  306. 

*  Walters  v.  Morgan,  2  Cox,  Ch.  B.  369. 

*  Buttemere  v.  Hayes,  5  M.  &  W.  456 ;  7  Dowl.  489,  S.  C. ;  Smith  v.  Tombs, 
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to  be  receiyed  bj  a  trustee ;  ^  or  to  become  a  partner  in  a  coUiety, 
which  was  to  be  demised  by  the  partnership  upon  royalties ;  ^  or 
to  take  famished  lodgings ;  ^  or  to  convey  an  equity  of  redemp- 
tion ;  ^  or  to  procure,  as  a  broker,  the  sale  of  a  lease.^  On  the 
other  hand,  it  appears  that  an  equitable  mortgage  by  the  deposit 
of  title-deeds;^  a  collateral  agreement  by  a  lessee  to  pay  a  per- 
centage on  money  laid  out  by  the  landlord  on  the  premises ;  ^  a 
contract  relating  to  the  investigation  of  a  title  to  land ;  ^  an  agree- 
ment for  board  and  lodging,  no  particular  rooms  being  demised;* 
an  agreement  between  a  landlord  and  tenant,  that  the  former  shall 
take  at  a  valuation  certain  fixtures  left  by  the  latter  in  the  house  ;^* 
an  undertaking  by  a  landlord  to  build  a  water-closet  for  his  tenant  ;^ 
or  to  put  the  house  in  repair  and  put  more  furniture  into  it  ;^  an 
agreement  for  the  use  of  a  graving  dock  during  the  repairs  of  a 
ship ;  ^'  or  a  contract  that  an  arbitrator  shall  determine  the  amount 
of  damages  sustained  by  a  party,  in  consequence  of  a  road  having 
been  made  through  his  lands ;  ^^  are  not  within  the  statute.  How 
fjEu:  the  Act  applies  to  profits  a  prendre,  easements,  and  other  in- 


3  Jur.  72,  Q.  B. ;  Cocking  v.  Ward,  1  Com.  B.  858 ;  Kelly  v.  Webster,  12 
Com.  B.  283  ;  Smart  v,  Harding,  15  Com.  B.  652 ;  Hodgson  v.  Johnson,  28 
L.  J.,  Q.  B.  88  ;  E.  B.  &  E.  685,  S.  C. 

1  Alchin  V.  Hopkins,  1  Bing.  N.  C.  102  ;  4  M.  &  Sc.  615,  S.  C. 

' .  Caddick  v,  Skidmore,  2  De  Qex  &  J.  52,  per  Ld.  Cranworth,  Ch. ;  27  L.  J., 
Ch.  153,  S.  C. 

»  Edge  V,  Strafford,  1  C.  &  J.  391  ;  1  Tyr.  293,  S.  C. ;  Inman  r.  Stamp, 

1  Stark.  R.  12,  per  Ld.  Ellenborough ;  Mechelen  v.  Wallace,  7  A.  &  £.  4d  ; 

2  K.  &  P.  224,  S.  C. ;  Vaughan  v.  Hancock,  3  Com.  B.  766. 

^  Massey  v,  Johnson,  1  Ex.  B.  255,  per  Bolfe,  B.    See  Toppin  v,  Lomas,  16 
Com.  B.  145. 
■  Horsey  v.  Giaham,  5  Law  Rep.,  C.  P.  9  ;  39  L.  J.,  C.  P.  58,  S.  C. 

•  Russel  V.  Russel,  1  Br.  C.  C.  269  ;  12  Yes.  197. 

'  Hoby  V.  Roebuck,  7  Taunt  167.  •  Jeakes  v.  White,  6  Ex.  R  873. 

•  Wright  V,  Stavert,  29  L.  J.,  Q,  B.  161 ;  2  E.  &  E.  721,  S.  C. 

M  Hallen  v.  Runder,  1  C.  M.  &  R.  266 ;  3  Tyr.  959,  S.  C. ;  Lee  r.  Oaskell, 
46  L.  J.,  Q.  B.  540 ;  L.  R.,  1  Q.  B.  D.  700,  S.  C. 

M  Mann  v.  Nunn,  43  L.  J.,  C.  P.  241. 

"  Angell  V.  Duke,  44  L.  J.,  Q.  B.  78 ;  10  Law  Rep.,  Q.  B.  174,  S.  C. 

"  Wells  V,  Kingston  upon  Hull,  10  Law  Rep.,  C.  P.  402 ;  44  L.  J.,  C.  P. 
257,  S.  C. 

M  Qillanders  v.  Ld.  Rossmore,  Jones,  Ex.  R  504 ;  Qii£&ths  «.  Jenkins,  3 
New  R.  489,  per  Crompton  &  Shee,  Js.,  in  Bail  Ct 
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corporeal  rights  relating  to  lands,  is  a  question  by  no  means  clear ; 
though,  on  principle,  it  ought,  to  extend  to  all  agreements  respect* 
ing  rights  of  common,  rights  of  way,  grants  of  rent-charge,  tolls,  or 
licences  coupled  with  an  interest,  howeyer  trifling,  in  lands.^ 

§  1089.  The  question,  whether  slmrea  in  a  joint-stock  company,  §  949 
possessed  of  real  estate,  could  be  regarded  as  an  interest  in  lands, 
was  one  which,  until  recently,  was  much  discussed  in  Westminster 
Hall.  The  Legislature  has,  however,  to  a  great  extent  set  the 
matter  at  rest,  by  enacting  that  all  shares  issued  either  under  the 
old  Joint- Stock  Companies  Act  of  1856,  or  under  the  present 
Companies  Act  of  1862,  *'  shall  be  personal  estate,  and  shall  not 
be  of  the  nature  of  real  estate."^  In  many  cases,  too,  where  the 
company  has  been  incorporated  by  statute,  parliament  has  ex- 
pressly declared  that  the  shares  shall  be  deemed  personal  estate.' 
So,  even  in  the  absence  of  such  a  declaration,  if  the  company  be 
incorporated  by  statute  or  by  charter  from  the  Crown,  and  the 
real  property  be  vested  in  the  corporation,  who  are  to  have  the 
sole  management  of  it,  the  shares  of  the  individual  proprietors* 
will  be  personalty,  and  wiU  consist  of  nothing  more  than  a  right 
to  participate  in  the  net  produce  of  the  property  of  the  company.^ 
The  same  doctrine  will,  it  seems,  apply,  though  the  company  be 


■  Cook  V,  Steams,  11  Mass.  533 ;  R.  v.  Salisbury,  8  A  &  E.  716. 

«  19  &  20  v.,  c,  47,  §  16  ;  26  &  26  V.,  c.  89,  §  22. 

*  This  is  80  in  the  case  of  all  companies  subject  to  the  provisions  of  **  The 
Companies'  Clauses  Consolidation  Act,  1845,"  8  &  9  V.,  c  16,  §  7.  So,  also, 
in  the  case  of  the  Lancaster  Canal  Co.,  Mon.  &  B.  94 ;  of  the  London  and 
Birmingham  By.  Co.,  see  Bradley  v.  Holdsworth,  3  M.  &  W.  422,  and  of  many 
othen. 

«  Bligh  V.  Brent,  2  7.  &  C,  Ex.  R.  268  ;  Bradley  v.  Holdsworth,  3  M.  &  W. 
422  ;  Hibblewhite  v.  M<Morine,  6  M.  &  W.  214^  per  Parke,  B. ;  2  RaiL  Ca.  67, 
S.  C. ;  Humble  «.  Mitchell,  11  A.  &  E.  205 ;  2  RaiL  Ca.  70,  S.  C. ;  Baxter 
r.  Brown,  7  M.  &  Gr.  216,  per  Tindal,  C.  J. ;  Hilton  v.  Geraud,  1  De  Gex 
&  Sm.  187 ;  Watson  v.  Spratley,  10  Ex.  R.  237,  per  Martin,  B.,  244,  per 
Pari»,  B. ;  Buhner  v,  Norris,  9  Com.  B.,  N.  S.  19.  See  Edwards  «.  Hall,  25 
L.  J.,  Oil.  82  ;  6  De  Gex,  M.  &  G.  74,  S.  C. ;  overruling  Ware  v.  Cumberledge, 
20  Beav.  503 ;  and  see,  also,  Powell  v.  Jessopp,  18  Com.  B.  336 ;  Taylor 
V.  Linky,  2  De  Gex,  F.  &  J.  84  ;  Holdsworth  v,  Davenport,  Law  Rep.,  3  CL  D. 
185 ;  46  L.  J.,  Ch.  20,  S.  C. ;  and  Chandler  v.  Howell,  46  L.  J.,  Ch.  25 ; 
L.  R.,  4  Ch.  D.  651,  S.  C. 
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imincorporated, — as,  for  instance,  if  it  be  a  mining  co-partnership 
conducted  on  the  cost-book  "principle, — ^provided  that  trustees  be 
seized  of  the  real  estate  in  trust  to  use  it  for  the  benefit  of  the 
shareholders,  and  to  make  profits  out  of  it,  as  part  of  the  stock 
in  trade;  and  provided  that  the  interest  of  the  shareholders  be 
confined  to  those  profits.^  If,  however,  the  trustees  hold  the  real 
estate  in  trust  for  themselves  and  the  co-adventurers,  present  and 
future,  in  proportion  to  their  number  of  shares,  then  there  will  be 
a  direct  trust  in  the  realty ;  and,  consequently,  neither  a  bargain 
for,  nor  a  transfer  of,  a  share  in  such  trust  can  be  made  without 
a  note  in  writing.^  The  question — ^under  which  of  these  two 
species  of  trusts  the  lands  of  any  particular  company  may  be  held 
— ^is  one  of  &ct,  to  be  determined  in  each  case  by  the  jury.^  If 
the  freehold,  which  forms  the  basis  and  subject-matter  of  the 
trade  of  an  unincorporated  company,  be  vested  in  the  collective 
body,  the  shares  of  the  individual  co-partners  seem  clearly  to  fall 
within  the  meaning  of  the  4th  section.^ 

§  1040.  It  is  now  distinctly  determined,  that  scrip  and  shares  §  9» 
in  joint-stock  companies,  whether  incorporated  or  unincorporated, 
are  not  *' goods,  wares  and  merchandises,'*  within  the  17th  section 
of  the  Act.^    As  this  point  was  ruled  on  the  ground  that  such 
shares  are  mere  choses  in  action,^  the  judgment  in  which  it  was 


*  Watson  V.  Spratley,  10  Ex.  R.  222.  See  Myers  «.  Peiigal,  2  De  Gex, 
M.  &  G.  599  ;  Walker  v.  Bartlett,  18  Com.  B.  846  ;  Hayter  v.  Tucker,  4  Kay 
&  J.  243  ;  Bennett  v.  Blain,  33  L.  J.,  C.  P.  63  ;  16  Com.  B.,  N.  R.  518,  S.  C, ; 
Freeman  v.  Qainsford,  34  L.  J.,  C.  P.  95  ;  Entwistle  v.  Davis,  36  L.  J.,  Oh. 
825  ;  4  Law  Rep.,  Eq.  272,  S.  C. 

>  Id. ;  Baxter  v.  Brown,  7  M.  &  Or.  198  ;  Boyce  v.  Green,  Batty,  608.  See 
Morris  r.  Glynn,  27  Beav.  218. 

>  Watson  V.  Spratley,  10  Ex.  R.  222,  per  Parke  &  Alderaon,  Bs. 

^  See,  farther,  as  to  the  transfer  of  shares  in  joint  stock  companies,  ante, 
§993. 

*  Humble  v,  Mitchell,  11  A.  &  E.  205  ;  2  Rail.  Ga.  70,  S.  C. ;  Hibblewliite 
V,  M*Morine,  6  M.  &  W.  214,  per  Parke,  B. ;  Knight  v.  Barber,  16  M.  &  W. 
66 ;  Tempest  v.  Kilner,  3  Com.  B.  249 ;  Bowlby  v.  Ball,  id.  284 ;  Duncuft 
V,  Albrecht,  12  Sim.  189 ;  Watson  v,  Spratley,  10  Ex.  R.  222. 

*  But  in  the  case  of  In  re  Jackson,  Ex  parte  Bk.  of  Manchester,  40  L.  J., 
Bkptcy.  57 ;  12  Law  Rep.,  Eq.  354,  S.  C. ;  Bacon,  V.-C,  held  that  shares  in 
a  company  were  not  '^  things  in  action  "  within  the  meaning  of  32  &  33  Y., 
c.  71,  §  15,  subs.  5. 
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determined  has  since  been  held^  to  haye  decided  in  the  negative 
another  question,  respecting  which  all  the  judges  were  once  equally 
divided  in  opinion ;  namely,  whether  contracts  for  the  sale  of 
stock  or  exchequer  bills  were  within  the  Act.' 

§  1041.'  The  principal  difficulties  in  interpreting  what  it  meant  §  951 
by  an  "  interest  in  lands,"  have  arisen  in  applying  that  term  to 
cases,  where  trees,  grotoing  cropSy  or  other  things  annexed  to  the 
freehold,  have  formed  the  subject  of  the  contract ;  and  here,  the 
decisions  of  the  courts,  so  fax  from  furnishing  a  safe  guide,  only 
assist  in  confdsing  the  student,  since, — to  use  the  words  of  Lord 
Abinger, — ''  no  general  rule  is  laid  down  in  any  of  them,  that  is 
not  contradicted  by  some  other."  ^  Indeed,  the  judges  themselves 
have  not  yet  agreed  upon  any  uniform  test,  by  which  to  try  the 
merits  of  this  question.^  In  some  cases  they  have  endeavoured 
to  solve  it  by  reference  to  the  law  of  emblements ;  and  have 
held  that  whatever  will  go  to  the  executor,  the  tenant  being  dead, 
cannot  be  considered  as  an  interest  in  land.^  In  other  cases  the 
test  has  been,  whether  the  property  in  dispute  could  have  been 
seized  in  execution  at  common  law ;  ^  in  others,  again,  a  dis- 
tinction has  been  drawn  between  fructus  industriales,  and  the 
natural  products  of  the  soil ;  ®  while,  in  not  a  few,  the  decisions 
have  rested,  partly  on  the  legal  character  of  the  principal  subject- 
matter  of  the  contract,  but  principally  on  the  consideration,  whether, 
in  order  to  effectuate  the  intention  of  the  parties,  it  were  necessary 
to  give  the  vendee  an  interest  in  the  land.' 

§  1042.  Such  being  the  uncertain  state  of  the  law,  the  following  §  952 

>  Heseltine  r.  Siggers,  1  Ex.  R.  856. 

*  Pickering  v,  Appleby,  Com.  Rep.  354,  cited  in  Colt  v.  Nettervill,  2  P. 
WmB.  306,  per  Ld.  Cb.  King. 

*  Gr.  £v.  §  271,  in  part  as  to  first  four  lines. 

*  Rodwell  V.  Phillips,  9  M.  &  W.  505. 
»  Sec  1  Sug.  V.  k  P.  141—158. 

*  Rodwell  V,  Phfllips,  9  M.  &  W.  505  ;  Jones  v.  Flint,  10  A.  &  E.  758. 

'  Donne  v.  Ferguson,  Hayes,  543 ;  Rodwell  v,  Phillips,  9  M.  &  W.  505  ; 
Jones  «.  Flint,  10  A.  &  E.  758. 

*  Jones  V,  Flint,  10  A.  &  E.  758,  759,  760 ;  Evans  v.  Roberts,  5  B.  &  C. 
832 ;  Rodwell  v.  Phillips,  9  M.  &  W.  503,  per  Ld.  Abinger. 

*  Jones  V,  Flint,  10  A.  &  E.  759. 
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propoBitions  are  submitted  with  much  diffidence.  First,  a  con- 
tract for  thd  purchase  of  frviU  of  tJie  earth,  ripe,  though  not  jet 
gathered,  is  not  a  contract  for  any  interest  in  lands,  though  the 
vendee  is  to  enter  and  gather  them.^  Secondly,  a  sale  of  any 
growing  produce  of  the  earth,  reared  annually  by  labour  and  ex- 
pense,  and  in  actual  existence  at  the  time  of  the  contract, — as, 
for  instance,  a  growing  crop  of  com,^  or  hops,^  or  potatoes,^  or 
turnips,^ — ^is  not  within  the  4th  section  of  the  statute,  though  the 
purchaser  is  to  harvest  or  dig  them.  Whether  the  same  rule 
would  apply  to  contracts  respecting  the  sale  of  teasles,  liquorice, 
madder,  clover,  or  other  crops  of  a  like  nature,  which  do  not 
ordinarily  repay  the  labour  by  which  they  are  produced  within 
the  year  in  which  that  labour  is  bestowed,  and  consequently,  as 
is  seems,  do  not  fall  within  the  law  of  emblements,*  is  a  question 
which  still  remains  to  be  decided.  Thirdly,  an  agreement  re- 
specting the  sale  of  a  crop  of  growing  fruit,^  or  grass,^  or  of 
standing  underwood,'  growing  poles,^^  or  timber,  is  within  the 
fourth  section,  and  a  written  contract  of  sale  cannot  be  dispensed 
with.  In  two  cases  an  agreement  to  sell  growing  timber  was  held 
not  to  convey  any  interest  in  the  land,  but  in  one  of  these  the 
timber  was  to  be  felled  and  taken  away  ''  as  soon  as  possible  '*  by 
the  purchaser,^^  and  in  the  other  the  vendor  had  contracted  to  sell 


*  Parker  v.  Staniland,  11  East,  362 ;  Cutler  v.  Pope,  1  Shepl.  337. 
«  Jones  V.  Flint,  10  A.  &  E.  753  ;  2  P.  &  D.  594,  S.  C. 

»  Per  Parke,  B.,  in  Rodwell  v.  Phillips,  9  M.  &  W.  503,  questioning 
Waddington  v.  Bristow,  2  B.  &  P.  452.  See,  also,  Graves  v.  Weld,  6  B.  &  Ad. 
119, 120. 

*  Sainsbury  v.  Matthews,  4  M.  &  W.  343 ;  7  DowL  23,  S.  C.  ;  Evans  ». 
Roberto,  5  B.  &  C.  829 ;  8  D.  &  R.  611,  S.  C. ;  Warwick  v.  Bruce,  2  M.  & 
SeL  205. 

»  Dunne  v.  Ferguson,  Hayes,  540.  Emmerson  v,  Heelis,  2  Taunt  38,  conti^ 
must  be  considered  as  overruled  by  Evans  v.  Roberto,  5  B.  &  0.  833,  834,  and 
by  Jones  v,  Flint,  10  A.  &  E.  759. 

•  Graves  v.  Weld,  5  B.  &  Ad.  105,  118—120  ;  1  Sug.  V.  &  P.  166. 

7  Rodwell  V.  Phillips,  9  M.  &  W.  501 ;  resolving  a  doubt  suggested  by 
Littledale,  J.,  in  Graves  v.  Weld,  5  B.  &  Ad.  116. 

•  Crosby  v,  Wadsworth,  6  East,  602  ;  Carrington  v.  Rooto,  2  M.  &  W.  248. 
»  Scorell  V,  Boxall,  1  Y.  &  J.  396. 

w  Teal  V.  Auty,  2  B.  &  B.  99 ;  4  Moore,  542,  S.  C. 

Marshall  v.  Green,  Law  Rep.,  1  C.  P.  D.  35 ;  45  L.  J.,  C.  P.  163,  S.  C. 
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the  timber  at  so  much  per  foot,  and  that  contract  the  court  re- 
garded in  the  same  light  as  if  it  had  related  to  the  sale  of  timber 
already  felled.^  Fourthly,  if  the  land  itself  is  agreed  to  be  sold  or 
let,  and  the  yendee  or  tenant  contracts  to  purchase  the  growing 
crops,  this  last  contract,  though  the  crops  taken  under  it  may  form 
the  subject  of  a  distinct  valuation,  will  be  so  incorporated  with  the 
agreement  relating  to  the  knd  as  to  be  inseparable  from  it,  and  will 
consequently  Ml  within  the  4th  section  of  the  Act.^ 

§  1048.  Where  growing  crops  do  not  amount  to  an  interest  in  §  953 
lands,  it  is  clear  that  an  agreement  respecting  them  will  ffkll 
within  the  17th  section ;  and,  therefore,  at  first  sight,  it  may  seem 
unimportant  to  raise  any  dispute  upon  the  subject.  But,  in 
truth,  two  material  distinctions  exist  between  the  4th  and  the 
17th  sections ;  for,  first,  contracts  under  the  former  must  be 
stamped,  while  those  under  the  latter  are  exempt ;  ^  and  next,  no 
writing  is  required  by  the  17th  section,  if  the  subject-matter  of 
the  contract  is  under  the  value  of  lOZ.,  or  if  there  has  been  a  part- 
payment,  or  a  part-acceptance,  by  the  purchaser.^  It  is  true, 
that  parol  agreements  touching  lands  will  be  enforced,  if  they  have 
been  performed  in  some  material  part ;  as,  for  instance,  if  posses- 
sion has  been  distinctiy  taken  under  them  and  rent  paid,  or  the 
like ; '  but,  still,  such  agreements  will  not  be  excluded  from  the 
operation  of  the  statute  by  any  part-performance,  which  does  not 
place  the  acting  party  in  such  a  position,  that  it  would  be  a  fraud 
upon  him  if  the  contract  were  not  completed.^ 

1  Smith  V.  Suiman,  9  B.  &  C.  561 ;  4  M.  &  R.  455,  S.  C. ;  explained  by  Ld. 
Abinger  in  Rodwell  v.  Phillips,  9  M.  &  W.  505. 

*  Ld.  Fabnoutb  v.  Thomas,  1  C.  M.  &  R.  89 ;  Mayfield  v.  Wadsley,  3  B.  &  C. 
366,  per  Littledale,  J. 

'  33  &  34  v.,  c  97,  Sch.  tit.  Agreement. 

*  Ante,  §  loao. 

*  Kine  v.  Balfe,  2  Ball  &  B.  347,  348.  See  Dale  v.  Hamilton,  5  Hare,  369  ; 
2  PhilL  266,  S.  C. ;  Lincoln  v.  Wright,  28  L.  J.,  Ch.  705  ;  4  De  Gex  &  J.  16, 
S.  C. ;  Nimn  v.  Fabian,  35  L.  J.,  Ch.  140,  per  Ld.  Cranworth,  C. ;  1  Law  Rep., 
Ch.  Ap.  35,  S.  C. ;  Howe  v.  Hall,  I.  R.,  4  £q.  242  ;  Williams  v.  Evans,  44 
L.  J.,  Ch.  310 ;  19  Law  Rep.,  Eq.  547,  S.  C.    Sed  qu.  as  to  this  last  case. 

*  Clinan  «.  Cooke,  1  Sch.  &  Le£  41,  per  Ld.  Redesdale.  See  Haigh  v.  Eaye, 
41  L.  J.,  Ch.  567,  per  Lds.  Js. ;  Pulbrook  v,  Lawes,  45  L.  J.,  Q.  B.  178 ; 
L.  R.,  1  Q.  B.  D.  284,  S.  C. 
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§  1044.  As  the  17th  section  is  confined  to  contracts  for  the  sale  §  956 
of  goods,  it  does  not  apply  to  a  contract,  which  is  substantially 
one  for  work  and  labonr,^  or  to  an  agreement  to  procure  goodfi  for 
another,  and  to  convey  them  to  a  certain  place.'  Neither  does 
this  section,  any  more  than  the  4th,'  extend  to  fixtnres,  which, 
thoagh  chattels,  are  not  goods,  wares,  or  merchandise.^  But 
where  the  principal  sabject-matter  of  a  contract  is  the  sale  of 
goods  of  the  price  or  value  of  lOL  or  upwards,  the  contract  falls 
within  the  section,  though  it  includes  other  matters, — as,  for 
instance,  the  agistment  of  cattle, — to  which  the  statute  does  not 
apply.*  With  respect  to  the  price,  which  must  be  lOi.  or  upwards 
in  order  to  render  a  writing  necessary,  it  may  be  observed,  that  if 
a  person  purchases  several  articles  at  one  time,  though  at  distinct 
prices,  the  transaction  will  be  regarded  as  one  entire  contract; 
and,  consequently,  if  the  whole  purchase-money  amounts  to  101., 
the  case  will  be  within  the  statute,  though  none  of  the  articles 
taken  separately  may  be  of  that  value.^ 

§  1045.  The  acceptance  and  actiud  receipt  mentioned  by  the  §^KS7 
statute^  have  given  rise  to  much  litigation  ;  but,  without  entering 
into  any  lengthened  discussion  of  the  numerous  decisions  which 
bear  on  this  point,  it  may  suffice  to  observe,  that  each  of  the  two 
terms  has  a  distinct  and  separate  meaning  ;^  that  a  compliance  with 
both  requisites  is  necessary  to  satisfy  the  statute ; '  that  an  accept- 
ance and  receipt  of  part  of  the  goods  will  be  as  operative  as  an 
acceptance  and  receipt  of  the  whole ;  ^^  that  in  cases  relating  to  the 
purchase  of  specific  goods  the  acceptance  may  precede  the  receipt 


»  Clay  V.  Yatea,  26  L.  J.,  Ex.  237  ;  1  H.  &  N.  73,  S.  C.  But  a  contract  to 
make  a  Bet  of  teeth  to  fit  the  mouth  of  the  employer  is  not  a  contract  for  woik 
and  labour,  so  as  to  dispense  with  the  statute  ;  Lee  v.  Griffin,  30  L.  J.,  Q.  B. 
252  ;  1  B.  &  S.  272,  S.  C.  »  Cobbold  v.  Caston,  1  Bing.  3»9. 

>  Ante,  §  1038.  *  HorsfaU  v.  Hey,  2  Ex.  R.  778, 

*  Harman  v.  Reeve,  25  L.  J.,  C.  P.  257. 

•  Baldey  v,  Parker,  2  B.  &  C.  37  ;  3  D.  &  R.  220,  S.  C.  See,  also,  ElHott  r. 
Thomas,  3  M.  &  W.  170  ;  Bigg  v.  Whisking,  14  Com.  B.  196. 

7  See  ante,  §  1020. 

«  Cusack  V.  Robinson,  1  B.  &  S.  299  ;  30  L.  J.,  Q.  B.  261,  S.  C.  •  Id. 

^^  Morton  v.  Tibbett,  16  Q..B*  434,  per  Ld.  Campbell ;  Kershaw  v,  Ogden,  34 
L.  J.,  Ex.  169  ;  3  H.  &  C.  717,  S.  C. 
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as  well  as  follow  it  or  be  contemporaneous  with  it ;  ^  that  an  agent 
anthoiised  to  receive  goods  is  not  consequently  authorised  to  accept 
them ; '  that  the  receipt,  which  itself  implies  delivery,^  must  be 
such  as  will  preclude  the  vendor  from  retaining  any  lien  on  the 
goods/  and  that  the  acceptance  and  receipt  together  must  be  such 
as  will  preclude  the  purchaser  from  objecting  to  their  quantity  or 
quaUty.^  Indeed  the  broad  question, — ^which  must  be  submitted 
as  one  of  &ct  to  the  jury,* — ^is  whether  the  circumstances  prove  a 
delivery  by  the  vendor,  and  an  acceptance  and  actual  receipt  by 
the  vendee,  intended  by  both  parties  to  have  the  effect  of  transfer- 
ring the  right  of  possession  from  the  one  to  the  other .^  The  mere 
marking  of  goods,  therefore,  by  the  vendee  in  the  vendor's  shop, 
where  they  are  to  be  paid  for  by  ready  money,  will  not  suffice,  as 
this  act,  though  it  may  constitute  a  valid  acceptance,^  is  not  such 
a  receipt  by  the  vendee  as  will  deprive  the  vendor,  even  when  he 
assents  to  it,  of  his  right  of  lien.' 

1  Cusack  V.  Robinson,  1  B.  &  S.  299 ;  30  L.  J.,  Q.  B.  261,  S.  C,  resolving 
a  doubt  expressed  in  Sannders  v.  Topp,  4  Ex.  K  390,  and  adopting  in  part  a 
dictum  of  Ld.  Campbell's  in  Morton  v.  Tibbett,  15  Q.  B.  434. 

'  Nicholson  v.  Bower,  1  K  &  E.  172 ;  Hansom  v.  Armitage,  5  B.  &  A. 
557  ;  Norman  v,  Phillips,  14  M.  &  W.  276. 

■  Saunders  v.  Topp,  4  Ex.  R.  394,  per  Parke,  B. 

*  Baldey  v.  Parker,  2  B.  &  C.  37,  44 ;  3  D.  &  R.  220,  S.  C. ;  Maberley 
c  Sheppard,  10  Bing.  101,  102,  per  Tindal,  C.  J.  ;  Smith  v.  Surman,  9  B. 
&  C.  561,  577,  per  Parke,  J. ;  4  M.  &  R.  455,  S.  C. ;  Tempest  v.  Fitzgerald, 
3  B.  &  A.  680,  684,  per  Holroyd,  J. ;  Carter  v.  Toussaint,  5  B.  &  A.  859,  per 
Bajley,  J. ;  Hobnes  v.  Hoskins,  9  Ex.  K  753  ;  Cusack  v.  Robinson,  1  B.  &  S. 
308,  per  Blackburn,  J. ;  30  L.  J.,  Q.  B.  264,  S.  C. 

'  Norman  v,  Phillips,  14  M.  &  W.  283,  per  Alderson,  B. ;  Smith  v.  Surman, 
9  B.  &  C.  561,  577,  per  Parke,  J. ;  4  M.  &  R.  455,  S.  C. ;  Howe  v.  Palmer, 
3  B.  &  A.  321,  325,  per  Holroyd,  J. ;  Hansom  v.  Armitage,  5  B.  &  A.  559,  per 
Abbott,  C.  J. ;  Acebal  «.  Levy,  10  Bing.  384,  per  Tindal,  C.  J.  In  Morton 
V.  Tibbett,  15  Q.  B.  428,  the  Ct  of  Q.  B.  denied  that  the  proposition  stated  in 
the  text  was  law ;  but  the  judgment,  though  very  elaborate,  is  by  no  means 
satisfactory  on  this  point.  See,  also,  Parker  v.  Wallis,  5  E.  &  B.  21  ;  and 
Currie  v.  Anderson,  29  L.  J.,  Q.  B.  90,  per  Crompton,  J. ;  2  E.  &  K  600,  S.  C. 

*  Morton  v,  Tibbett,  15  Q.  B.  441 ;  Bushel  v.  Wheeler,  id.  442,  n. 

7  Phillips  V.  BistoUi,  2  B.  &  C.  514 ;  recognised  in  Maberley  v.  Sheppaid,  10 
Bing.  102.  See  Curtis  v.  Pugh,  10  Q.  B.  Ill ;  Saunders  «.  Topp,  4  Ex.  R.  390 ; 
and  Tomkinson  v.  Staight,  25  L.  J.,  C.  P.  85  ;  17  Com.  B.  697,  S.  C. 

>  Cusack  V.  Robinson,  1  B.  &  S.  299 ;  30  L.  J.,  Q.  B.  261,  S.  C. 

*  Baldey  v.  Parker,  2  B.  &  C.  37  ;  3  D.  &  R.  220,  S.  C. ;  Bill  v.  Bament,  9 
M.  &  W.  36 ;  Proctor  v.  Jones,  2  C.  &  P.  532 ;  Kealy  v.  Tenant,  13  Ir.  Law  B., 
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§  1046.  Bat  where  a  party,  having  agreed  to  pnrchase  some  wool,  §  957 
had  it  sent  to  another  warehouse  for  deposit,  and  then  weighed  it 
and  packed  it  in  his  own  sheeting,  this  was  held  to  be  a  sufficient 
acceptance  and  receipt,  though,  by  the  course  of  dealing,  he  was 
not  to  remoTe  it  to  its  ultimate  place  of  destination  before  payment, 
and  no  payment  had  been  made.  The  court  considered  that,  under 
these  circumstances,  the  vendor  had  not  what  could  properly  be 
called  a  lien  on  the  wool,  but  merely  a  special  interest  in  it,  grow- 
ing out  of  his  original  ownership,  independent  of  the  actual  posses- 
sion, and  consistent  with  the  property  being  in  the  purchaser.^  So, 
where  some  horses  were  purchased  of  a  dealer  who  kept  a  livery 
stable,  and  the  buyer  directed  the  seller  to  keep  them  at  livery, 
upon  which  they  were  transferred  from  the  sale  to  the  livery  stable ; 
it  was  held  that  this. direction  was  equivalent  to  an  acceptance  and 
receipt  of  the  horses,  as  the  buyer  became  liable  for  their  keep, 
which  would  not  have  been  the  case,  unless  they  had  actually  gone 
into  his  possession.^  So,  where  a  timber  merchant,  having  bought 
some  growing  trees  by  verbal  contract,  cut  down  six  of  them  and 
sold  the  lops  and  tops,  the  vendor  of  the  trees  was  held  to  be  too 
late  in  attempting  to  countermand  the  sale.'  So,  where  a  stack  of 
hay  had  been  purchased  by  parol,  and  afterwards  the  vendee  sold 
part  to  a  third  person,  who  removed  it,  the  jury  were  held  to  be 
justified  in  finding  an  acceptance  and  actual  receipt.^ 

N.  S.  394.  These  cases  seem  virtually  to  oveirole  Hodgson  «.  Le  Bret,  1  Camp. 
233 ;  and  Anderson  v.  Scot,  id.  235,  n.  See  Saunders  t;.  Topp,  4  Ex.  R.  390  ; 
and  Acraman  v,  Morrice,  8  Com.  B.  449. 

»  Dodsley  v,  Varley,  12  A.  &  K  632 ;  2  P.  &  D.  448,  S.  C. ;  Langton  v. 
Higgins,  4  H.  &  N.  402  ;  Aldridge  v.  Johnson,  7  E.  &  B.  885 ;  Kershaw^  «. 
Ogden,  34  L.  J.,  Ex.  159  ;  3  H.  &  C.  717,  S.  C.  See  Simmonds  r.  Humble, 
13  Com.  B.,  N.  S.  258.  As  to  the  effect  of  handing  over  a  sample  of  the 
goods,  see  Gardner  v.  Qrout,  2  Com.  B.,  N.  S.  340. 

*  Elmore  v.  Stone,  1  Taunt.  458  ;  explained  and  recognised  by  Bayley,  J,, 
in  Smith  v.  Surman,  9  B.  &  C.  570.  See  Castle  v.  Sworder,  30  L.  J.,  Ex.  310, 
per  Ex.  Ch.  ;  6  H.  &  N.  828,  S.  C,  reversing  a  decision  in  Ex.,  reported  6 
H.  &  N.  281 ;  Carter  v.  Toussaint,  5  B.  &  A.  856 ;  1  D.  &  R.  515,  &  C.  ; 
Beaumont  v.  Brengeri,  5  Com.  B.  301  ;  Holmes  v.  Hoskins,  9  Ex.  R.  753  ; 
Marvin  v,  Wallace,  25  L.  J.,  Q.  B.  369 ;  6  E.  &  B.  726,  S.  C.  See  Taylor 
V.  Wakefield,  6  E.  &  B.  765. 

»  Marshall  v.  Green,  Law  Rep.,  1  C.  P.  D.  35 ;  45  L.  J.,  C.  P.  153,  S.  C. 

*  Chaplin  v,  Rogers,  1  East,  192 ;  recognised  by  Bayley,  J.,  in  9  B.  &  C.  670« 
See  Stoveld  v.  Hughes,  14  East,  308 ;  and  Searle  v.  Reeves^  2  Esp.  598, 
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§  1047.  A  person,  intrnsted  with  another's  goods  to  sell,  may  §  958 
himself  become  the  purchaser  by  parol,  and  may  do  subsequent 
acts  which  will  amount  to  an  acceptance  and  receipt  on  his  part ; 
as,  for  instance,  if  he  seUs  them  to  a  stranger  on  his  own  account.^ 
The  evidence,  howeyer,  to  sustain  such  a  case  must  be  extremely 
dear.* 

§  1048.  Where  the  goods  are  ponderous  and  incapable  of  being  §  959 
handed  over  from  one  to  another,  a  constructive  delivery, — such, 
for  example,  as  the  giving  up  the  key  of  the  warehouse  in  which 
they  are  deposited,  or  the  delivery  of  other  indicia  of  property, — 
will  be  sufficient.'  But,  in  all  these  cases,  the  acts  of  the  parties, 
in  order  to  be  tantamount  to  a  delivery  and  actual  receipt,  must 
be  unequivocal ;  ^  and,  therefore,  where  goods  are  lodged  with  a 
warehouseman  as  agent  for  the  vendor,  the  mere  acceptance  and 
retainer  by  the  purchaser  of  the  warrant  or  delivery  order,  will 
not  amount  to  an  actual  receipt  of  the  goods,  so  as  to  bind  the 
bargain;^  but  to  have  this  effect,  the  document  must  be  lodged 
by  the  purchaser  with  the  warehouseman,  who  must  then,  as  it 
were,  attorn  to  him,  or,  in  other  words,  agree  to  hold  the  property 
henceforth  as  his  agent.^ 

§  1049.  One  of  the  chief  difficulties  in  construing  this  branch  §  960 
of  the  statute,  is  where  goods,  verbally  purchased,  are  delivered  to 
a  carrier  or  wharfinger  named  by  the  vendee ;  and  here  it  seems 
to  have  been  once  considered,  that  such  delivery  was  sufficient  to 
satisfy  the  statute.^  However,  it  has  since  been  held,  that  though 
the  delivery  to  the  carrier  may  be  a  delivery  to  the  purchaser,  the 


«  Edan  v.  Dudfield,  1  Q.  B.  302 ;  4  P.  &  D.  666,  S.  C. ;  LiUywhite  r. 
Deveieux,  15  M.  &  W.  289,  291.  «  Id. 

'  Chaplin  v.  Bogers,  1  East,  195,  per  Ld.  Kenyon. 

*  Kicholle  v.  Plume,  1  C.  &  P.  272,  per  Best,  C.  J. ;  Edan  r.  Dudfield,  1 
Q.  B.  307. 

»  IfEwan  V,  Smith,  2  H.  of  L.  Cas.  309. 

•  Farina  ».  Home,  16  M.  &  W.  119,  123,  per  Parke,  B. ;  Bentall  v.  Bum, 
3  B.  &  C.  423 ;  5  D.  &  R.  284,  S.  C. 

'  Hart  V,  Sattley,  3  Camp.  528,  per  Chambre,  J.    See  Dawes  v,  Peck,8 T.  K. 
330 ;  and  Dutton  v.  Solomonson,  3  B.  &  P.  582. 
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acceptance  of  the  carrier  is  not  an  acceptance  by  him  ;  ^  and 
therefore,  where  timber,  verbally  ordered,  was  forwarded  in  this 
manner  to  the  purchaser,  but  he  refused  to  take  it  in,  the  Court 
of  Exchequer  held  that  the  jury  were  not  warranted  in  finding  an 
acceptance,  though  an  invoice  had  been  sent  to  the  purchaser 
and  retained  by  him,  and  though  he  had  omitted  to  give  notice  to 
the  vendor  of  his  refusal  to  take  the  goods  till  after  the  expiration 
of  more  than  a  month.^  It  is  true  that,  under  somewhat  similar 
circumstances,  the  Court  of  Queen's  Bench  has  pronounced  an 
opposite  decision ;  but  in  that  case  the  vendee  did  not  reject  the 
goods  for  seven  months ;  and  Mr.  Justice  Coleridge  rested  his 
judgment  on  the  ground  that  the  inspection  of  the  goods  was  to 
be  made  within  a  reasonable  time.^  Whether  this  distinction  can 
be  supported  is  another  question ;  but  thus  much  is  at  least 
clear, — that  if  a  purchaser,  who  has  the  right  of  approval,  retains 
for  an  unreasonable  time  goods  which  have  been  delivered  to 
him,  he  will  lose  his  right  to  object  to  them,  and  his  conduct 
will  amount  to  an  acceptance ;  ^  and  further,  the  same  rule  will 
hold,  if  the  goods  have  been  delivered  to  a  general  agent  of  the 
purchaser,  who  was  authorised  by  him  to  examine  their  quality.' 
It  is  also  clear,  that,  if  the  purchaser  of  goods  takes  upon  himself 
to  exercise  a  dominion  over  them,  and  deals  with  them  in  a 
manner  inconsistent  with  the  right  of  property  continuing  in  the 
vendor, — as,  for  instance,  if  he  changes  their  original  destination, 
and  resells  them  to  a  third  party  at  a  profit, — the  jury  will  be 
justified  in  finding  that  he  has  accepted  the  goods  and  actuaUy 

*  Jolinson  V.  Dodgson,  2  M.  &  W.  656,  per  Parke,  B.  See  Acebal  v.  Levy, 
10  Bing.  376 ;  4  M.  &  Sc.  217,  S.  C. ;  Coats  v.  Chaplin,  3  Q.  B.  483  ;  Nicholson 
V,  Bower,  28  L.  J.,  Q.  B.  97  ;  1  E.  &  E.  172,  S.  C. 

*  Norman  v.  Phillips,  14  M.  &  W.  277  ;  Meredith  v.  Meigh,  2  E.  &  B.  364  ; 
Hunt  V.  Hecht,  8  Ex.  R.  814 ;  Hart  v.  Bush,  27  L.  J.,  Q.  B.  271  ;  E.  B.  dc  E. 
494,  S.  C. ;  Coombs  r.  Bristol  &  Ex.  Ry.  Co.,  27  L.  J.,  Ex.  401 ;  Smith  t?. 
Hudson,  34  L.  J.,  Q.  B.  145  ;  6  B.  &  S.  431,  S.  C. 

•Bushel  V.  Wheeler,  8  Jur.  632  ;  15  Q.  B.  442,  n.,  S.  C.  ;  explained  by 
Alderaon,  B.,  in  14  M.  &  W.  282.  See,  also,  Cume  v,  Anderson,  29  L.  J., 
Q.  B.  87  ;  2  E.  &  E.  692,  S.  C. 

*  Coleman  v.  Gibson,  1  M.  &  Rob.  168,  per  Ld.  Tenterden ;  Norman  r. 
Phillipsj  14  M.  &  W.  279,  per  Alderson,  B. ;  Bowes  v.  Pontifex,  3  Post  &  Fin. 
739,  per  Biamwell,  B. 

*  Norman  v.  Phillips,  14  M.  &  W.  283,  per  Alderson,  B. 
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received  them,  ihongh  they  have  been  merely  delivered  to  his 
carriers,  and  he  himself  has  never  seen  them.^ 

§  1050.  The  Will  Act,^ — ^which  came  into  operation  on  the  §  964 
1st  of  January,  1888,  and  which  extends  to  the  testamentary 
papers  of  domiciled  EngUshmen,  even  when  made  in  foreign 
conntries,' — has  effected  extensive  amendments  in  the  law  respect- 
ing these  instruments ;  and  it  will  here  be  expedient  to  notice 
such  of  the  alterations  as  relate  to  the  execution  of  wills.  By 
this  Act,  which  we  owe  to  the  enlightened  exertions  of  Lord 
Langdale,  every  will,  codicil,  or  other  testamentary  disposition, — 
including  appointments  made  by  will,  or  by  writing  in  the  nature 
of  a  will,  in  exercise  of  any  power,^  whether  such  power  were 
created  before  or  after  the  Act  came  into  operation,^  but  excluding 
nuncupative  wills,  disposing  of  personal  estate,  made  by  soldiers 
in  actual  military  service,  or  by  seamen  and  mariners  at  sea,' — 
must,  if  made,  or  re-executed,  or  re-published,  or  revived  by  any 
codicil,  on  or  after  the  Ist  of  January,  1888,^  be  in  writing/"  and' 
be  signed  at  the  foot  or  end  thereof  by  the  testator,  or  by  some 
other  person  in  his  presence^  and  by  his  direction  ;  and  such  signa- 
ture shall  be  made  or  acknowledged  by  the  testator  in  the  presence 
of  two  or  more  witnesses  present  at  the  same  time,  and  such  wit- 
nesses shall  attest  and  shall  subscribe  the  will  in  the  presence  of 
the  testator,  but  no  form  of  attestation  shall  be  necessary.*'' 
Appointments  by  will,  if  executed  in  this  manner,  are  valid, 
although   the  power,   under  which   they  were    made,    expressly 


»  Morton  v.  Tibbett,  16  Q.  B.  428,  explained  by  Martin,  B.,  in  Hunt  v, 
Hecht,  8  Ex.  R  818. 

«  7  W.  4  &  1  v.,  c.  26. 

■  Crolcer  v.  M.  of  Hertford,  4  Moo.  P.  C.  R.  339. 

«  §§  1  &  10. 

»  Hubbaid  v.  Lees,  35  L.  J.,  Ex.  169 ;  1  Law  Rep.,  Rx.  265 ;  4  H.  &  0. 
418,  S.  C. 

•  §  11.  As  to  nuncupative  wills,  see  1  Will,  on  Ex.  62 — 89.  '  §  34. 

•  Kevil  V.  Lynch,  I.  R.,  8  Eq.  244. 

•  §  9.  §  7  of  the  Indian  Will  Act,  No.  25,  of  1838,  contains  the  same 
language,  with  the  single  omission  of  the  words  ''sliall  attest  and"  after 
"  witnet*f*ei«,"  and  before  "  shall  subscribe."  This  alteration  makes  no  difference 
in  the  con'*truction,  per  Ld.  Brougham  in  Casement  v.  Fulton,  6  Moo.  P.  C.  R. 
187. 

8  L 
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requires  some  additional  solemnity  in  the  execution  ;  ^  and  all  wills, 
executed  as  aboye  stated,  shall  be  deemed  good  without  other 
publication.^ 

§  1051.  An  exception,  indeed,  is  recognised  as  to  the  wills  of  §  9® 
petty  officers  and  seamen  in  the  Royal  Navy,  and  non-commia- 
sioned  officers  of  marines,  and  marines,  so  far  as  relates  to  their 
wages,  pay,  prize-money,  bounty-money,  allowances,  and  moneys 
payable  in  respect  of  services  in  her  Majesty^s  Navy ;  *  for  with 
the  view  of  preventing  frauds,  to  which  seafaring  men  are  sup- 
posed to  be  more  than  ordinarily  subject,  these  wills  must  he 
drawn,  executed,  and  attested  in  a  more  formal  maimer  than 
instruments  m&de  by  other  persons,  who  are  presumed  to  haTe 
greater  experience.* 

§  1052.  In  contrasting  these  provisions  with  those  contained  ill  §  968 
the  Statute  of  Frauds,^  it  will  be  observed,  first,  that  they  are  not 
confined,  as  in  the  Act  of  Charles  11.,  to  devises  disposing  of  free- 
hold realty,  but  that  they  apply  equally  to  all  vidlls,  whether  of  free- 
hold,  copyhold f  or  personal  estate;  secondly,  that  two  attesting 
witnesses  are  sufficient  and  necessary  in  aU  cases,  while  the  Statute 
of  Frauds  required  the  signature  of  at  least  three  to  aU  devises  of 
freehold  realty,  but  was  silent  as  to  other  wills  ;  thirdly,  that  the 
testator  must  make  or  acknowledge®  his  signature  in  the  acUial  con- 
temporaneous presence  of  these  witnesses,  though  this  was  not 
necessary  under  the  former  Act ;  and  fourthly,  that  the  will  must 
be  signed  "  at  the  foot  or  end  thereof,"  whereas,  in  former  wills,  the 
signature  was  valid,  if  it  appeared  on  any  part  of  the  instrument.^ 


*  §  10.  See,  however,  and  compare  Buckell  t?.  Bleakhom,  5  Hare,  131  ; 
Collard  v.  Sampson,  16  Beav.  543  ;  S.  C.  on  appeal,  4  De  Qex,  M.  &  G.  224  ; 
West  V.  Kay,  1  Kay,  385  ;  Taylor  v.  Meads,  34  L.  J.,  Ch.  203 ;  4  De  Gex, 
J.  &  S.  597,  S.  C,  per  Ld.  Westbuiy  ;  and  Smith  v,  Adkins,  14  Law  Rep.,  Eq, 
462,  per  Ld.  Romilly. 

*  §  13.  As  to  the  meaning  of  the  phrase  "publication  of  a  will,"  see 
Vincent  v.  Bp.  of  Sodor  &  Man,  4  De  Gex  &  Sm.  294,  and  cases  there  cited. 

«  §12. 

*  11  G.  4  &  1  W.  4,  c.  20,  §§  48—50 ;  28  &  29  V.,  c.  72,  &  c.  112,  §  1. 
»  29  C.  2,  c.  3,  §  6  ;  7  W.  3,  c.  12,  §  3,  Ir. 

*  See  Morritt  r.  Douglass  42  L.  J.,  Pr.  &  Mat.  10 ;  3  Law  Rep.,  P.  &  I>. 
1,  S.  C.  7  Post,  §  105V. 
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It  has  been  further  laid  down  as  a  rule  deducible  from  the  spirit,  if 
not  from  the  express  language,  of  the  Act,  that  both  the  attesting 
witnesses  must  subscribe  the  will  at  the  same  time,  and  in  each 
other's  presence ;  and  therefore,  where  a  will  was  signed  in  the 
presence  of  a  single  witness  who  then  attested  it, — and  subse- 
quently, the  testator,  in  the  presence  of  this  witness  and  another, 
acknowledged   his   signature,  whereupon  the  second  witness  also 
subscribed  the  will, — this  was  held  to  be  insufficient,  though  on 
the  second  occasion  the  first  witness  had  acknowledged,  but  had 
not  re-written,  his  own  signature.^     So,  where  one  of  the  witnesses 
to  a  will,  on  the  occasion  of  its  being  re-executed  in  his  presence, 
retraced  his  signature  with  a  dry  pen,^  and  where  another  wit- 
ness,   under  similar   circumstances,   corrected    an    error    in    his 
name  as  previously  written,  and  added  the  date,'  the  court  held 
that  neither  of  these  acts  was  a  sufficient  compliance  with  the 
statute,  which,  in  requiring  the  actual  subscription  of  the  witnesses, 
rendered  it  incumbent  on  them  to  do  some  act  that  should  be 
apparent  on  the  face  of  the  instrument,  and  that  should  amount 
to  such  a  signature  as  would  be  descriptive  of  the  witness,  whether 
by  a  mark,  or  by  initials,  or  by  writing  the  full  name,* 

§  1058.  As  the  word   "  presence,"  mentioned  in  the  statute,   §  967 
means  not  only  a  bodily,  but  a  mental,  presence,  the  Act  will  not 
be   satisfied,   if  either  of  the   witnesses   be  insane,   intoxicated, 
asleep,  or,  it  would  seem,  even  blind  ^  or  inattentive,  at  the  time 
when  the  will  is    signed    or  acknowledged;^  and  so  strictly  has 

'  Casement  v.  Fulton,  5  Moo.  P.  C.  R.  139 ;  Moore  v.  King,  3  Curt.  243  ; 
In  re  Simmonda,  id.  79  ;  In  re  Allen,  2  Curt  331  ;  Slack  t;.  Rusteed,  6  Ir. 
Eq.  R.,  N.  S.  1.  See,  however,  Faulds  v,  Jackson,  6  Ec.  k  Mar.  Cas.  Supp.  i. ; 
and  In  re  Webb,  1  Deane,  Ec.  R.  1,  in  which  last  case,  Sir  J.  Dodson,  on  the 
authority  of  an  unreported  decision  of  Sir  H.  Fust,  in  Chodwick  v.  Palmer, 
held  that  the  witnesses  need  not  subscribe  the  will  in  the  presence  of  each 
other.     Therefore,  qusere. 

'  Pkyne  r.  Scriven,  7  Ec.  &  Mar.  Cas.  122,  per  Sir  H.  Fust ;  1  Roberts.  772, 
S.  C.     See  post,  §  1113. 

>  Uindmaish  v.  Charlton,  8  H.  of  L.  Cas.  160. 

♦  In  re  Enyon,  42  L.  J.,  Pr.  &  Mat.  52  ;  3  Law  Rep.,  P.  &  D.  92,  S.  C. 

*  See  In  re  Mullen,  I.  R.,  6  Eq.  309,  where  a  blind  testator  was  held  capable 
of  acknowledging  his  signature  to  his  will. 

•  Hudflon  v»  Parker,  1  Roberts.  24,  ixjr  Dr.  Lushington. 

8  L  2 
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this  rale  been  interpreted,  that  where  a  testator  had  acknowledged 
a  paper  to  be  his  will  in  the  presence  of  witnesses,  but  these 
persons  had  neither  seen  him  sign  it,  nor  seen  his  signature  at 
the  time  of  their  subscription,  a  prayer  for  probate  was  rejected, 
though  both  the  witnesses  admitted  that  they  had  seen  the  tes- 
tator writing  the  paper,  and  the  will,  when  produced,  actually  bore 
his  signature.^ 

§  1054.  A  somewhat  less  stringent  construction  has  been  put  on  §  9es 

that  part  of  the  Act  which  requires  the  witnesses  to  subscribe  in 

the  presence  of  the  testator  ;  and,  although,  if  their  signatures  were 

not  attached  in  the  testator's  room,  proof  would  be  required   to 

show  that  he  was  in  such  a  position  as  to  have  seen  them  write,^ 

yet  where  the  testator,  being  in  bed,  did  not  exactly  see  one  of  the 

witnesses  sign,  in  consequence  of  a  curtain  being  drawn,  but  both 

the  witnesses  had  really  signed  in  his  room,  and  in  each  other's 

presence,  the  will  was  admitted  to  probate.^     This  distinction  has 

been  adopted  in  consequence  of  the  vast  difference  which  exists  in 

the  relative  importance  of  the  two  acts,  and  in  the  objects  they  are 

intended  to  answer.     The  witnesses  are  to  see  the  signature  made 

or  acknowledged,  because  they  are  subsequently  to  attest  it ;  but 

they  are  to  subscribe  the  will  in  the  presence  of  the  testator, 

chiefly  for  the  purpose  of  formally  completing  it ;  and  although 

they  cannot  depose  to  the  signature  of  the  testator  being  made  or 

acknowledged  in  their  presence,  unless  they  see  the  act,  they  may 

bear  witness  to  their  subscription  in  the  presence  of  the  testator, 

though  he  did  not  actually  see  them  sign.^ 

§  1056.  In  enacting  that  the  testator  must  '^  make  or  ackno^w'-    §  9^ 
ledge  "  his  signature  in  the  presence  of  witnesses,  the  Legislature 
did  not  intend  to  confine  the  acknowledgment  to  cases  where  the 


^  HudsoQ  V.  Parker,  1  Roberts.  14.  But  see  Smith  v.  Smith,  35  L.  J.,  p^.^ 
&  Mat.  66  ;  1  Law  Rep.,  P.  &  D.  143,  S.  C. 

«  Norton  v.  Borett,  Deane,  Ec.  R.  259.    Ante,  §  163. 

»  Newton  v.  Clarke,  2  Curt.  320.  But  see  Tribe  v.  Tribe,  7  Ec.  &  Mar.  Oas. 
132  ;  1  Roberts.  775,  S.  C. ;  In  re  Kellick,  34  L.  J.,  Pr.  &  Mat.  2  ;  S.  C.  nam.' 
In  re  Killick,  3  Swab.  &  Trist.  578.    Ante,  §  163. 

*  Hudson  V,  Parker,  1  Roberts.  35,  36,  per  Dr.  Lushington. 
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signatnre  was  made  ''  by  some  .other  person  "  than  the  testator, 
but  meant  it  to  apply  equally  to  those  cases  where  the  signature 
had  been  previously  made  by  himself.^  In  making  the  acknow- 
ledgment,^ it  is  not  necessary  that  the  testator  should  actually 
point  out  to  the  witness  his  name,  and  say,  "  this  is  my  name 
or  my  handwriting ; "  but  if  he  states  that  the  whole  instrument 
was  written  by  himself,^  or  if  he  produces  a  paper  as  his  will,  and 
requests  the  witnesses  to  put  their  names  underneath  his,*  or  if  he 
intimates  by  gestures  that  he  has  signed  the  will,  and  that  he 
wishes  the  witnesses  to  attest  it,^  or  even,  it  seems,  if  he  shows  a 
paper  in  his  handwriting  to  the  witnesses  and  desires,  or  allows  a 
bystander  to  desire,^  them  to  sign  it,  without  stating  that  such 
paper  is  his  wiU,^  this  will  be  a  sufficient  acknowledgment  of  his 
signature,  provided  it  clearly  appears  that,  at  the  time  of  making 
the  statement  or  producing  the  document,  the  signature  was  really 
affixed,  and  was  actually  seen  by  the  witnesses  when  they  signed 
at  the  testator's  request.  Unless,  however,  the  judge  is  satisfied 
that  the  witnesses,  before  they  subscribed  the  will,  either  saw  the 
testator  sign  it  or  saw  his  signature  attached  to  it,  he  must  pro- 
nounce against  its  validity ;  for  the  statute  requires,  not  that  the 
wiU,  bat  that  the  signature,  should  be  attested.^  It  follows  from 
this  rule,  that  if  the  witnesses  sign  before  the  testator  the  will  is 
void,  though  the  testator  immediately  afterwards  affixes  his  signa- 


'  In  re  Cornelius  Byan,  1  Curt.  908,  recognised  in  Hott  v,  Genge,  3  Curt. 
174. 

'  The  acknowledgment  may  be  niade  by  a  blind  testator,  In  re  Mullen, 
I.  R,  5  £q.  309. 

»  Blake  v.  Knight,  3  Ciurt.  663. 

♦  Gaze  V,  Gaze,  3  Curt.  451. 

*  In  re  Davies,  2  Roberts.  377. 

*  See  Faulds  v.  Jackson,  6  Ec.  &  Mar.  Cas.  Siipp.  x.,  per  Ld.  Brougham ; 
Inglesant  v,  Inglesant,  3  Law  Rep.,  P.  &  D.  172;  43  L.  J.,  Pr.  &  Mat.  43,  S.  C. 

'  Keigwin  v.  Eeigwin,  3  Curt.  607 ;  In  re  Ashmore,  id.  768,  per  Sir  H. 
Fust ;  In  re  Bosanquet,  2  Roberts.  577  ;  In  re  Dinmore,  id.  641  ;  In  re  Jones, 
Dcane,  Ec.  R.  3. 

•  Hudson  V.  Parker,  1  Roberts.  14 ;  Ilott  v,  Genge,  3  Curt.  175,  181  ; 
CountesB  de  2iichy  Ferraris  v,  M.  of  Hertford,  3  Curt.  479  ;  In  re  Summers, 
7  Ec.  &  Mar.  Cas.  562 ;  2  Roberts.  295,  S.  C. ;  In  re  Pearsons,  33  L.  J.,  Pr. 
&  Mat  177 ;  Fischer  v,  Popham,  3  Law  Rep.,  P.  &  D.  246 ;  44  L.  J.,  Pr.  &  Mat. 
47,  S.  C. 
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tore  in  their  presence,  and  though  they  subsequently  seal  the 
document.^ 

§  1056.  But  it  is  not  absolutely  essential  to  the  validity  of  a  will  §  970 
that  positive  affirmative  evidence  should  be  given  by  the  subscrib- 
ing witnesses,  that  the  testator  either  signed  it,  or  acknowledged 
his  signature  to  it,  in  their  presence,  since  the  court  may  presume 
due  execution  under  the  circumstances.^  Thus,  where,  three  years 
after  the  supposed  execution,  the  witnesses  deposed  that  they  went 
to  the  house  of  the  deceased,  who,  as  writer  to  an  attorney,  was 
presuTued  to  be  conversant  with  business,  to  see  him  sign  his 
will;  that  he  then  produced  a  paper,  telling  them  that  it  was 
his  will  and  in  his  handwriting ;  that  he  read  over  the  attestation 
clause,  and  the  introductory  words,  and  pointed  out  a  mistake 
which  had  been  rectified  in  the  body  of  the  instrument ;  that  lie 
did  not  sign  in  their  presence ;  that  when  they  attested  the  paper 
no  seal  was  upon  it,  but  they  could  not  positively  swear  that 
there  was  no  signature ;  Sir  Herbert  Jenner  Fust  granted  probate, 
though  the  will,  when  produced,  was  not  only  signed  but  sealed.^ 
So,  also,  if  the  will  contains  an  attestation  clause,  and  purports 
to  be  duly  signed  by  the  testator  and  two  witnesses,  the  court  will 
prima  facie  presume,  in  the  absence  or  death  of  the  witnesses,  or 
in  the  event  of  their  not  remembering  the  facts  attendant  on  tlie 
execution,  that  the  statute  has  been  compUed  with,  and  tliat 
omnia  rite  esse  acta.^     The  same  presumption  has  been  recog- 


*  In  re  Byrd,  3  Curt.  117 ;  In  re  Olding,  2  id.  866  ;  Cooper  v,  Bockett,  3  id. 
648  ;  4  Moo.  P.  C.  R.  419,  S.  C.  ;  Burke  v.  Moore,  I.  E.,  9  Eq.  609. 

*  See  Doe  v,  Davies,  9  Q.  B.  650,  per  Ld.  Deninan  ;  ante,  §  149. 

'  Blake  v.  Knight,  3  Cttrt.  547,  562.  See,  also,  Beckett  v.  Hove,  39  L.  J., 
Pr.  &  Mat.  1 ;  2  Law  Rep.,  P.  &  D.  1,  S.  C.  ;  Olver  v.  Johns,  39  L.  J.,  pr. 
&  Mat.  7 ;  Kelly  v,  Keatinge,  I.  R.,  5  Eq.  174 ;  In  re  Janaway,  44  L.  J.,  Pr.  & 
Mat  6. 

*  BuTgoyne  v.  Showier,  1  Roberts.]  5,  per  Dr.  Lushington  ;  Hitch  v.  Wells, 
10  Beav.  84 ;  In  re  Leach,  6  Ec.  &  Mar.  Cas.  92,  per  Sir  H.  Fust ;  Leecli  r. 
Bates,  1  Roberts.  714 ;  In  re  Rees,  34  L.  J.,  Pr.  &  Mat.  56  ;  Brenchley  t?. 
Still,  2  Roberts.  162,  175—177  ;  Thomson  v.  Hall,  2  id.  426  ;  In  re  Holgate, 
1  Swab.  &  Trist.  261  ;  Lloyd  v.  Roberts,  12  Moo.  P.  C.  R.  158  ;  Foot  r. 
Stanton,  Deane,  Ec.  R.  19  ;  Reeves  v.  Lindsay,  I.  R.,  3  Eq.  609  ;  Vinnicombe 
V.  Butler,  34  L.  J.,  Pr.  &  Mat.  18 ;  3  Swab.  &  Trist  580,  S.  C. ;  Smith  r. 
Smith,  35  L.  J.,  Pr.  &  Mat  65  ;  1  Law  Rep.,  P.  &  D.  143,  S.  C.     See  Croft   r 
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nised,  even  in  cases  where  no  attestation  clause  was  attached  to 
the  will,^  and  where  circumstances  existed,  which  a  non  legal  mind 
might  well  deem  sufficiently  suspicious  to  justify  a  very  different 
inference.^ 

§  1057.  It  was  at  one  time  thought,  that  the  clause  requiring  the  §  971 
testator  to  sign  ''  at  the  foot  or  end "  of  the  testament  would 
be  satisfied,  though  the  will  itself  were  wholly  written  on  the  first 
side  of  a  sheet  of  paper,  and  the  attestation  and  signature  were 
attached  to  the  second,  or  even  the  third  side.^  This  sensible 
view  of  the  law  has  constantly  been  entertained  by  the  judges  in 
Ireland;^  but  unfortunately  in  England  a  far  more  strict  con- 
struction was  ultimately  put  upon  the  words  of  the  Act,  and  the 
consequence  was  that  Yery  many  wills,  which  unquestionably  ought 
to  have  been  admitted  to  proof,  were  refused  probate,  because 
the  testator  had  inadvertently  permitted  a  trifling  blank  space 
to  be  interposed  between  the  final  word  of  the  instrument  and 
his  signature.'^  The  mischiefs  caused  by  this  most  injudicious 
interpretation  of  the  statute  became  at  last  so  serious  as  to  require 
the  interference  of  the  Legislature ;  and  in  1852|  Lord-Chancellor 
St.  Leonards,  to  his  very  great  credit,  obtained  the  assent  of  Parlia- 


Croft,  4  Swab.  &  Trist.  10 ;  and  Wright  v.  Rogers,  38  L.  J.,  Pr.  &  Mat.  67  ;  1 
Law  Rep.,  P.  &  D.  678,  S.  C. 

*  In  re  Thomas,  1  Swab.  &  Trist.  266,  per  Sir  C.  Cresswell ;  Gwillim  v, 
Gwillim,  29  L.  J.,  Pr.  &  Mat.  31 ;  3  Swab.  &  Trist.  200,  S.  C. ;  Vinixicombe  r. 
Butler,  34  L.  J.,  Pr.  &  Mat.  18  ;  3  Swab.  &  Trist.  580,  S.  C. 

'  Trott  «.  Skidmore,  2  Swab.  &  Trist.  12 ;  In  re  Huckvale,  36  L.  J.,  Pr. 
&  Mat.  84  ;  1  Law  Rep.,  P.  &  D.  375,  S.  C. ;  In  re  Peam,  45  L.  J.,  P.  D.  &  A. 
31 ;  L.  R.,  1  P.  D.  70,  S.  C.  But  see  Pearson  v.  Pearson,  40  L.  J.,  Pr.  & 
Mat  53  ;  2  Law  Rep.,  P.  &  D.  461,  S.  C. 

'  In  re  Gore,  3  Curt  758  ;  In  re  Carver,  id.  29. 

*  Derinzy  v.  Turner,  1  Ir.  Eq.  R.,  N.  S.  341. 

»  See  Smee  v,  Bryer,  6  Moo,  P.  C.  R.  404 ;  6  Ec.  &  Mar.  Cas.  20,  406,  and 
Sappl.  zli.  to  same  vol.  S.  C. ;  In  re  Howell,  6  Ec.  &  Mar.  Cas.  555  ;  In  re 
Colder,  id.  556 ;  In  re  Attridge,  id.  597.  Where  the  testator  signed  the 
will  between  the  testimonium  clause  and  certain  words  descriptive  merely 
of  the  witnesses,  probate  was  granted  ;  In  re  Cotton,  6  Ec.  &  Mar.  Cas.  307. 
See,  al^.  In  re  Beadle,  1  Roberts.  749 ;  7  Ec.  &  Mar.  Cas.  43,  S.  C. ;  In  re 
Standley,  1  Roberts.  755  ;  7  Ec.  &  Mar.  Cos.  69,  S.  C.  ;  In  re  Brown,  1 
BobertSL  710 ;  In  re  Banly,  id.  751  ;  In  re  Hellings,  id.  753  ;  In  re  Heam, 
2  Roberta.  112 ;   7  Ec.  &  Mar.  Cas.  266,  S.  C. ;   In  re  Odell,  7  Ec.  &  Mar. 
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ment  to  an  Act,^  which,  if  it  be  not  drawn  by  the  hand  of  a  master, 
has  at  least  had  the  effect  of  remedying  the  principal  evils  that 
arose  from  the  former  law. 

§  1058.  The  first  section  of  this  Act, — after  reciting  that,  und^r  §  972 
the  statute  7  W.  4  &  1  V.,  c.  26,  no  will  is  valid  unless  it  be 
"  signed  at  the  foot  or  end  thereof  by  the  testator,  or  by  some 
person  in  his  presence,  and  by  his  direction," — goes  on  to  enact, 
that  "  Every  will  shall,  so  far  only  as  regards  the  position  of  the 
signature  of  the  testator,  or  of  the  person  signing  for  him  as 
aforesaid,  be  deemed  to  be  valid  within  the  said  enactment,  as 
explained  by  this  Act,  if  the  signature  shall  be  so  placed  at,  or 
after,  or  following,  or  under,  or  beside,  or  opposite  *  to  the  end  of 
the  will,  that  is  shall  be  apparent  on  the  faxie  of  the  will  that  the 
testator  intended  to  give  effect  by  such  his  signature  to  the 
writing  signed  as  his  will,^  and  that  no  such  will  shall  be  affected 
by  the  circumstance  that  the  signature  shall  not  follow  or  be 
immediately  after  the  foot  or  end  of  the  will,  or  by  the  circom- 
stance  that  a  blank  space  shall  intervene  between  the  concluding 
word  of  the  will  and  the  signature,  or  by  the  circumstance  that 
the  signature  shall  be  placed  among  the  words  of  the  testimonium 
clause  or  of  the  clause  of  attestation,*  or  shall  follow  or  be  after 
or  under  the  clause  of  attestation,  either  with  or  without  a  blank 
space  intervening,  or  shall  follow,  or  be  affcer,^  or  under,  or  beside 

Cas.  267—271  ;  In  re  Batten,  id.  288 ;  2  Roberts.  124,  S.  C. ;  Holbeck  v, 
Holbeck,  7  Ec.  &  Mar.  Cas.  294  ;  2  Roberts.  126,  S.  C.  ;  In  re  Minty,  7  Ec 
&  Mar.  Cas.  374—378 ;  cases  collected,  id.  543—552  ;  In  re  Hill,  2  Roberts. 
114  ;  In  re  White,  id.  194.  »  15  &  16  V.,  c.  24. 

2  In  re  Williams,  35  L.  J.,  Pr.  &  Mat.  2  ;  1  Law  R«p.,  P.  &  D.  4,  S.  C. ;  In 
re  Coombs,  36  L.  J.,  Pr.  &  Mat.  25  ;  1  Law  Rep.,  P.  &  D.  302,  S.  C. 

3  See  Cook  v,  Lambert,  32  L.  J.,  Pr.  &  Mat.  93 ;  3  Swab.  &  Trist.  40, 
S.  C. ;  where  a  signature  written  on  a  piece  of  paper,  which  had  been  pre- 
viously wafered  to  the  foot  of  the  will,  was  held  sufficient.  See,  also.  In  re 
Gausden,  2  Swab.  &  Trist.  362  ;  In  re  Hammond,  3  id.  90  ;  32  L.  J.,  Pr. 
&  Mat.  200,  S.  C. ;  In  re  AVest,  32  L.  J.,  Pr.  &  Mat.  182  ;  In  re  Wright,  34 
L.  J.,  Pr.  &  Mat.  104  ;  4  Swab.  &  Trist.  35,  S.  C.  But  see  In  re  M'Key,  I.  R., 
11  Eq.  220. 

♦  In  re  Mann,, 28  L.  J.,  Pr.  &  Mat.  19  ;  In  re  Casmore,  1  Law  Rep.,  P.  &  D. 
653  ;  38  L.  J.,  Pr.  &  Mat.  54,  S.  C. 

*  In  re  Puddephatt,  2  Law  Rep.,  P.  &  D.  97  ;  39  L.  J.,  Pr.  &  Mat  84, 
S.  C. 
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the  names  or  one  of  the  names  of  the  subscribing  witnesses,  or 
by  the  circumstance  that  the  signature  shall  be  on  a  side  or  page 
or  other  portion  of  the  paper  or  papers  containing  the  will,  whereon 
no  clause  or  paragraph  or  disposing  part  of  the  will  shall  be 
written  above  the  signature,^  or  by  the  circumstance  that  there 
shall  appear  to  be  sufficient  space  on  or  at  the  bottom  of  the  pre- 
ceding side,  or  page,  or  other  portion  of  the  same  paper  on  which 
the  will  is  written,  to  contain  the  signature ;  ^  and  the  enumeration 
of  the  above  circumstances  shall  not  restrict  the  generality  of  the 
above  enactment;'  but  no  signature  under  the  said  Act  or  this 
Act  shall  be  operative  to  give  effect  to  any  disposition  or  direction 
which  is  underneath  *  or  which  follows  it,''  nor  shall  it  give  effect 
to  any  disposition  or  direction  inserted  after  the  signature  shall 
be  made.*'  ^ 

§  1059.  Although  the  testator  for  obvious  reasons  is  required  to  §  973 
sign  the  will  "  at  the  foot  thereof,"  it  is  somewhat  remarkable 
that  the  Will  Act  points  out  no  place  for  the  signature  of  the 
witnesses.  The  most  convenient,  and  therefore  the  most  proper, 
place  undoubtedly  is  imder,  or  by  the  side  of,  the  signature  of  the 
testator ;  but  the  selection  of  such  a  locality  is  by  no  means 
essential ;  and  a  testament  has  been  deemed  duly  executed,  even 
where  the  attestation  clause  and  the  signatures  of  the  witnesses 
were  indorsed  upon  it.^    The  Court,  however,  in  all  these  cases 


>  In  re  Archer,  2  Law  Rep.,  P.  &  D.  252  ;  40  L.  J.,  Pr.  &  Mat.  80,  S.  C. 
»  Hunt  «.  Hunt,  1  Law  Rep.,  P.  &  D.  209  ;  36  L.  J.,  Pr.  &  Mat.  135,  S.  C. ; 
la  re  Rice,  I.  R.,  5  Eq.  176. 
»  See  In  re  Wotton,  43  L.  J.,  Pr.  &  Mat.  14;  3  Law  Rep.,  P.  &  D.  159,  S.  C. 

*  See  In  re  Kimpton,  33  L.  J.,  Pr.  &  Mat.  153,  per  Wilde,  J.  0.  ;  3  Swab. 
k  TrL<t.  427,  S.  C.  ;  In  re  Woodley,  3  Swab.  &  Trist.  429  ;  In  re  Jones,  34 
L.  J.,  Pr.  &  Mat  41  ;  4  Swab.  &  Trist.  1,  S.  C.  ;  In  re  Powell,  34  L.  J.,  Pr. 
k  Mat  107  ;  4  Swab.  &  Trist  34,  S.  C.  ;  In  re  Ainsworth,  2  Law  Rep.,  P. 
k  D.  151. 

*  See  Sweetland  r.  Sweetland,  4  Swab.  &  Trist.  6  ;  In  re  Birt,  2  Law  Rep., 
P.  k  D.  214  ;  S.  C.  nom.  In  re  Burt,  40  L.  J.,  Pr.  &  Mat.  26 ;  In  re  Dilkes,  3 
Law  Rep.,  P.  &  D.  166 ;  43  L.  J.,  Pr.  &  Mat  38,  S.  C. 

'  These  provisions  apply  to  wills  already  made,  see  §  2. 
»  In  re  Chamney,  7  Ec.  &  Mar.  Gas.  70 ;  1  Roberts.  757,  S.  C.    See  In 
re  Taylor,  2  Robertn.  411. 
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mast  be  satisfied  that  the  signatures,  wherever  placed,  Vere  really 
intended  to  attest  the  operative  signature  of  the  testator.^ 

§  1060.  Under  the  Will  Act  of  1838,  as  under  the  Statute  §  97^ 
of  Frauds,  the  testator  may  have  his  hand  guided  by  another 
person,^  or  he  may  sign  by  his  mark  only,^  though  his  name  does 
not  appear,  or  though  a  wrong  name  does  by  mistake  appear,*  in 
the  body  of  the  will ;  ^  and  the  attesting  witnesses,  whether  they 
can  write  or  not,  may  also  sign  as  marksmen ;  •  and  if  one  of 
them  can  neither  resid  nor  write,  he  may  still  sign  his  name 
by  having  his  hand  guided  by  the  otherJ  It  has  even  been 
held  sufficient  for  witnesses  to  subscribe  the  will  by  their  initials.^ 
In  conformity  also  with  the  provisions  in  the  Will  Act  that  *'  no 
form  of  attestation  shall  be  necessary,'*  it  has  been  held,  that 
a  mere  subscription  of  two  names,  without  any  memorandum  to 
show  that  the  parties  have  subscribed  as  witnesses,  will  satisfy 
the  requirements  of  the  statute.®    Again,  under  either  Act,   any 

1  Pliipps  V.  Hale,  3  Law  Rep.,  P.  &  D.  166. 

»  Wilson  V.  Beddard,  12  Sim.  28. 

«  Baker  v.  Dening,  8  A.  &  E.  94  ;  3  N.  &  P.  228,  S.  C.  Where  a  testator 
has  signed  by  a  mark,  no  collateral  inquiry  will  be  allowed  as  to  his  capacity 
to  have  written  his  name,  id.  ;  and  no  proof  is  required  that  the  will  was  read 
over  to  him,  Clarke  v.  Clarke,  I.  R.,  2  C.  L.  395.  Sealing  a  will  is  not  a  Bofficient 
signing,  Smith  v.  Evans,  1  Wils.  313  ;  Grayson  v,  Atkinson,  2  Ves.  Sen.  459. 

*  In  re  Douce,  2  Swab.  &  Trist.  593  ;  In  re  Clarke,  1  Swab.  &  Trist.  22. 

*  In  re  Brjxe,  2  Curt.  325. 

•  In  re  Amiss,  2  Roberts.  116.  But  an  attesting  witness  cannot  subscribe  a 
will  in  another  person's  name  ;  Pry  or  r.  Pryor,  29  L.  J.,  Pr.  &  Mat  114. 

7  Harrison  v.  Elvin,  3  Q.  B.  117  ;  In  re  Le^as,  31  L.  J.,  Pr.  &  Mat.  153  ;  In 
re  Frith,  27  L.  J.,  Pr.  &  Mat.  6  ;  1  Swab.  &  Trist.  8,  S.  C. ;  Lewis  r.  Lewis,  2 
Swab.  &  Trist.  153  ;  Roberts  v.  Phillips,  4  E.  &  B.  450. 

8  In  re  Christian,  7  Ec.  &  Mar.  Cas.  265,  per  Sir  H.'  Fust ;  2  Roberts.  1  lo, 
S.  C.  See  In  re  Trevanion,  2  Roberts.  311  ;  Charlton  v.  Hindmarsh,  1  S^rab. 
&  Trist.  433  ;  S.  C.  28  L.  J.,  Pr.  &  Mat.  132  ;  S.  C.  at  Nisi  Prius,  1  Fost.  &  Fiii. 
540 ;  S.  C.  nom.  Hindmarsh  v.  Charlton,  8  H.  of  L.  Cas.  160,  cited  ante 
§  1052,  n.  3.  See,  too.  In  re  Sperling,  33  L.  J.,  Pr.  &  Mat.  25,  where  a  \rit- 
ness,  instead  of  signing  his  name,  wrote  "  servant  to  M.  S."  and  this  was  held 
sufficient ;  3  Swab.  &  Trist.  272,  S.  C.  But  where  an  infirm  witness,  intending 
to  sign  his  name,  could  only  write  "Saml."  and  omitted  his  surname,  tbe 
signature  was  held  to  be  insufficient ;  In  re  Maddock,  43  L.  J.,  Pr.  &  Mat.  29  - 
3  Law  Rep.,  P.  &  D.  169,  S.  C. 

•  Bryan  v.  White,  2  Roberts.  315.  See  Griffiths  r.  Griffiths,  41  L.  J.,  Pr. 
&  Mat.  14 ;  2  Law  Rep..  P.  &  D.  300,  S.  C. 
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person,  even  though  he  be  one  of  the  two  attesting  witnesses, 
may  write,^  or  even  stamp,^  the  testator's  signature  by  his  direc- 
tion ;  and  where  the  drawer  of  a  will,  being  requested  by  the  tes- 
tator to  sign  for  him,  put  hh  own  signature  to  the  instrument, 
this  was  held  to  be  sufficient,  as  the  Act  does  not  say  that  the 
signature  must  bear  the  testator's  name.^  The  witnesses,  how- 
eyer,  must  attest  the  will,  either  by  their  signature  or  their  marks, 
and  probate  has  been  refused  when  a  stranger,  at  the  request  of 
the  testator,  had  signed  for  one  of  the  witnesses  who  was  unable 
to  write.* 

§  1061.  It  may  be  stated,  with  regard  to  the  incorporation  of  §  975 
papers  in  wills,  that  here,  as  in  other  documents,  a  paper  imperfect 
in  itself  may,  by  clear  reference  to  it  as  an  existing  document,^  be 
so  identified  with  an  instrument  validly  executed  as  to  form  part  of 
it,  and  if  this  be  the  case,  the  defect  of  authentication  arising  from 
such  paper  being  unattested  or  unexecuted  will  be  cured.^  Unat- 
tested wills  and  codicils  have  thus  constantly  been  set  up  by 


»  Smith  V,  Harris,  1  Roberts.  262 ;  In  re  Bailey,  1  Curt  914. 

«  Jenkins  v.  Gaisford,  32  L.  J.,  Pr.  &  Mat.  122  ;  3  Swab.  &  Trist  93,  S.  C. 
See  Bennett  v.  Brumfitt,  37  L.  J,,C.  P.  25 ;  2  Law  Rep.,  C.  P.  28,  S.  C. ;  and 
ante,  $  1029. 

'  In  re  Clark,  2  Curt  329.     See,  also,  In  re  Blair,  6  Ec.  &  Mar.  Cas. 

52a 

*  In  re  Cope,  2  Roberts.  335  ;  In  re  Duggins,  39  L.  J.,  Pr.  &  Mat  24. 

*  Dickinson  v.  Stidolph,  11  Com.  B.,  N.  S.  341 ;  Van  Straubenzee  v.  Monck, 
32  L.  J.,  Pr.  &Mat  21  ;  3  Swab.  &  Trist  6,  S.  C. ;  In  re  Qreves,  28  L.  J.,  Pr. 
&  Mat  28  ;  1  Swab.  &  Trist  250,  S.  C. ;  Allen  v.  Maddock,  11  Moo.  P.  C.  R. 
427  ;  In  re  Almosnino,  29  L.  J.,  Pr.  &  Mat  46  ;  1  Swab.  &  Trist.  508,  S.  C. ; 
In  re  Brewis,  33  L.  J.,  Pr.  &  Mat  124  ;  3  Swab.  &  Trist  473,  S.  C. ;  In  re 
Luke,  34  L.  J.,  Pr.  &  Mat  105  ;  In  re  Lady  Truro,  36  L.  J.,  Pr.  &  Mat  89 ;  1 
Lew  Rep.,  P.  &  D.  201,  S.  C. ;  In  re  Sunderland,  36  L.  J.,  Pr.  &  Mat  82  ;  1 
Law  Rep.,  P.  &  D.  198,  S.  C. ;  In  re  Watkins,  36  L.  J.,  Pr.  &  Mat  14 ;  1  Law 
Rep.,  P.  &  D.  19,  S.  C. ;  In  re  Dallow,  35  L.  J.,  Pr.  &  Mat  81 ;  1  Law  Rep., 
P.  &  D.  189,  S.  C.    See  post,  §  1195,  ad  fin. 

*  Countess  de  Zichy  Ferraris  v,  M.  of  Hertford,  3  Curt  493,  per  Sir  H. 
Fiut ;  In  re  Lady  Durham,  id.  57  ;  In  re  Dickins,  id.  60  ;  In  re  Willerford, 
id.  77  ;  Habergluun  v.  Vincent,  2  Ves.  204  ;  In  re  Edwards.  6  Ec.  &  Mar. 
Cis.  306  ;  In  re  Ash,  Deane,  Ec.  R.  181 ;  In  re  Lady  Pembroke,  id.  182  ;  In 
w  Stewart,  3  Swab.  &  Trist  192 ;  4  Swab.  &  Trist  211 ;  Watson  v,  Arundell, 
L  &,  11  Eq.  53.    See  ant0,  §  1026. 
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subsequent  attested  codicils  which  have  confirmed  them.^  Where, 
however,  a  testator  at  the  foot  of  a  valid  will  of  1833  made  two 
codicils  prior  to  the  1st  of  January,  1838,  and  five  more  after  that 
date,  the  whole  seven  being  unattested,  and  then  in  1847  duly 
executed  an  eighth  codicil  on  a  separate  paper,  which  he  described 
as  "  a  codicil  to  his  wiUy'*  the  court  held  that  the  five  unattested 
codicils,  which  bore  date  after  the  passing  of  the  Will  Act,  were 
not  rendered  valid  by  the  eighth  codicil,  as  they  formed  no  part  of 
the  testator's  will,  legally  and  technically  speaking.^ 

§  1062.  With  respect  to  §  11,  which  excepts  from  the  operation  §^^ 
of  the  Act,  all  wills  of  personal  estate  made  by  "  any  soldier 
being  in  actual  military  service,  or  any  mariner  or  seaman  being 
at  sea,"  it  has  been  determined,  first,  that  the  word  "soldier" 
includes  all  officers  and  soldiers,  who  have  been  in  the  employ  of 
the  East  India  Company,  as  well  as  those  in  her  Majesty's  service;' 
secondly,  that  the  privilege,  as  to  soldiers,  is  confined  to  such  as 
are  actually  on  an  expedition  ;^  and,  consequently,  that  officers 
quartered  with  their  regiments  in  barracks,  or  otherwise  forming 
part  of  a  stationary  force,  whether  at  home  or  in  the  colonies,  are 
not  within  the  exception  ;  ^  thirdly,  that  the  Act  applies  to  seamen 
in  the  merchant,  as  well  as  in  the  Queen's,  service,^  and  that  the 
purser  of  a  man-of-war^  and  a  surgeon  in  the  navy®  are  both  in- 

*  Aaron  v.  Aaron,  3  De  Gex  &  Sm.  475 ;  Utterton  v.  Kobins,  1  A.  &  £. 
423 ;  Gordon  v,  Ld.  Reay,  5  Sim.  274 ;  Doe  v.  Evans,  1  C.  &  M.  42  ;  3  Tyr.  56, 
S.  C. ;  Allen  v,  Maddock,  11  Moo.  P.  C.  R.  427.  See  In  re  Allnntt,  33  L.  J., 
Pr.  &  Mat.  86  ;  Anderson  v.  Anderson,  41  L.  J.,  Ch.  247 ;  1^  Law  Rep.,  Eq. 
381,  S.  C.  ;  and  especially.  Burton  v.  Newbery,  L.  R.,  1  Ch.  D.  234,  per 
Jessel,  M.  R. ;  45  L.  J.  Ch.  202,  S.  C. 

*  Haynes  v.  Hill,  7  Ec.  &  Mar.  Cas.  256.  See,  also,  Johnson  v.  Ball,  5  De 
Gex  &  Sm.  85  ;  In  re  Dnimmond,  2  Swab.  &  Trist.  8  ;  In  re  Mathias,  32  L.  J., 
Pr.  &  Mat.  115 ;  3  Swab.  &  Trist.  100,  S.  C. ;  In  re  Wyatt,  2  Swab.  &  Trist 
494  ;  31  L.  J.,  Pr.  &  Mat.  197,  S.  C.  ;  In  re  Lady  Truro,  35  L.  J.,  Pr.  &  Mat 
89 ;  In  re  Hall,  2  Law  Rep.,  P.  &  D.  256. 

'  Shearman  v,  Pyke,  cited  3  Curt.  539—542. 
^  See  Herbert  v.  Herbert,  Deane,  Ec.  R.  10. 

*  Drummond  v.  Parish,  3  Curt.  522,  542  ;  In  re  HiD,  1  Roberts.  276  ;  White 
V,  Repton,  3  Curt.  818  ;  Bowles  v.  Jackson,  1  Ec.  &  Mar.  Cas.  294. 

*  In  re  Milligan,  2  Roberts.  108. 
7  In  re  Hayes,  9  Curt.  338. 

*»  In  re  Saunders,  35  L.  J.,  Pr.  &  Mat.  26  ;  1  Law  Rep.,  P.  &  D.  16,  S.  C. 
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eluded  in  the  term  "  seamen ;"  fonrthly,  that  the  exception  extends 
to  an  invalided  seaman,  who  is  returning  home  from  foreign  service 
in  a  passenger  ship/  and  also  to  a  naval  captain  on  board  a  Queen's 
ship  in  a  riveVy  provided  he  be  actually  engaged  in  a  naval  ex- 
pedition ;'  but  lastly,  that  it  does  not  extend  to  an  admiral  in  com- 
mand of  a  fleet  in  the  colonies,  who  lives  with  his  family  on  shore 
at  his  official  residence.^  It  has  further  been  held,  with  respect  to 
soldiers'  wills,  that  material  alterations  contained  in  them,  may,  in 
the  absence  of  evidence,  be  presumed  to  have  been  made  while  the 
respective  testators  were  employed  in  actual  military  service.^ 

§  1068.  The  Will  Act  farther  provides,  with  respect  to  re-  §  980 
vocation,  "that  every  will  made  by  a  man  or  woman  shall  be 
revoked  by  his  or  her  murriage,  except  a  will  made  in  exercise 
of  a  power  of  appointment,  when  the  real  or  personal  estate 
thereby  appointed  would  not,  in  default  of  such  appointment, 
pass  to  his  or  her  heir,  customary  heir,  executor,  or  administrator, 
or  the  person  entitled,  as  his  or  her  next  of  kin,  under  the  Statute 
of  Distributions;"^  and  ^'that  no  will  shall  be  revoked  by  any 
presumption  of  an  intention,  on  the  ground  of  an  alteration  in 
circumstances ; "  ®  and  "  that  no  will,  or  codicil,^  or  any  part  thereof, 
shall  be  revoked  otherwise  than  as  aforesaid,  or  by  another  will  or 
codicil  executed  in  manner  hereinbefore  required,®  or  by  some 
writing  declaring  an  intention  to  revoke  the  same,'  and  executed  in 


»  In  re  Saunders,  35  L.  J.,  Pr.  &  Mat.  26 ;  1  Law  Rep.,  P.  &  D.  16,  S.  C. 

2  In  re  Admiral  Austen,  3  Roberts.  611 ;  In  re  M'Murdo,  37  L.  J.,  Pr.  &  Mat. 
14  ;  1  Law  Rep.,  P.  &  D.  540  ;  S.  C,  where  the  exception  was  held  to  apply  to  a 
mate,  who  was  on  board  a  ship  pennanently  stationed  in  Portsmouth  Harbour. 

*  LdL  Euston  v.  Ld.  H.  Seymour,  cited  2  Curt  339,  and  recognised  in 
Dnunmond  v.  Parish,  3  Curt.  530. 

«  In  re  Tweedale,  3  Law  Rep.,  P.  &  D.  204. 

»  7  W.  4  &  1  v.,  c.  26,  §  18.  See  In  re  Sir  C.  Fitzroy,  1  Swab.  &  Trist. 
133 ;  Re  M*Vicar,  1  Law  Rep.,  P.  &  D.  671. 

•  §  19.  Or  by  any  change  of  codicil,  24  &  25  V.,  c.  114,  §  3. 
'  In  re  Turner,  2  Law  Rep.,  P.  &  D.  403.  See  ante,  §  166. 

"  Ante,  §  1050. 

»  De  Pontfes  v,  Kendall,  31  L.  J.,  Ch.  185,  per  Romilly,  M.  R.  See  In  re 
Hicks,  38  L.  J.,  Pr.  &  Mat  65  ;  1  Law  Rep.,  P.  &  D.  683,  S.  C. ;  In  re  Fraser, 
2  Law  Rep.,  P.  &  D.  40 ;  39  L.  J.,  Pr.  &Mat  20,  S.  C. ;  In  re  Durance,  2  Law 
lUsp.,  P.  &  D.  406  ;  41  L.  J.,  Pr.  &  Mat  60,  S.  C. 
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the  manner  in  which  a  will  is  hereinbefore  required  to  be  executed, 
or  by  the  burning,  tearing,  or  otherwise  destroyitig  the  same  by  the 
testator,  or  by  some  person  in  his  presence,  and  by  his  direction, 
with  the  intention  of  revoking  the  same.''^  Where  a  testator  had 
destroyed  his  will  on  the  supposition  that  he  had  substituted 
another  for  it,  but  the  Utter  instrument  turned  out  to  be  invalid 
as  not  being  duly  executed,  the  court  held  that  a  copy  of  the  first 
will  was  entitled  to  probate.^  With  respect  to  the  7'e-execution  of 
a  will,  in  w^hich  alterations  have  been  made,  it  cannot  be  too  well 
understood  that  a  tracing  by  a  testator  with  a  dry  pen  over  his 
former  signature  in  the  presence  of  witnesses  cannot  be  regarded 
as  equivalent  to  a  re-signature.^ 

§  1064.  In  order  to  revoke  a  former  will  by  a  later  one,  Ho  §9:31 
revocation  clause  is  necessary;  but  any  paper  duly  executed,  by 
which  the  testator  disposes  of  his  whole  property,  is  a  revocation 
in  toto  of  all  previous  wills.  This  doctrine  has  been  held  appli- 
cable, even  where  the  last  testamentary  paper  contained  no  ap- 
pointment of  executors;*  and  in  one  case,  where  a  testator  by  his 
"  last  will,''  in  which  executors  were  appointed,  disposed  of  part 
of  his  personalty,  a  former  will  was  held  to  be  revoked,  though  it 
contained  provisions  not  wholly  inconsistent  with  the  later  in- 
strument.^ Little,  if  any,  weight  however  can  now  be  attached  to 
this  decision ;  for,  in  the  first  place,  it  appears  clear  that  the 
phrase  "  last  will "  will  simply  be  regarded  as  one  of  form  ;*  and 

'  §20. 

«  Scott  i\  Scott,  1  SwaJ>.  &  Trist.  258  ;  Clai-kson  v.  Clarkson,  31  L.  J.,  Pr. 
&  Mat.  143  ;  2  Swab.  &  Trist.  497,  S.  C.  ;  Giles  v,  Warren,  2  Law  Rep.,  P.  &  D. 
401  ;  41  L.  J.,  Pr.  &  Mat.  59,  S.  C.  ;  Dancer  v.  Crabb,  42  L.  J.,  Pr.  &  Mat.  53 ; 
3  Law  Rep.,  P.  &  D.  98,  S.  C. ;  Powell  v,  Powell,  35  L.  J.,  Pr.  &  Mat.  10(^ ;  1 
Law  Rep.,  P.  &  D.  209,  S.  C.  ;  ovemiliug  Dickinson  r.  Swatnian,  30  L.  J.,  Pr. 
&  Mat.  84  ;  4  Swab.  &  Trist.  206,  S.  C.  See  Eckersley  v.  Piatt,  1  Law  Rep., 
P.  &  D.  281  ;  Re  Weston,  1  Law  Rep.,  P.  &  D.  633 ;  38  L.  J.,  Pr.  &  Mat.  53,' 
S.  C. ;  and  poet,  §  1070. 

»  In  re  Cunningbam,  29  L.  J.,  Pr.  &  Mat.  71  ;  4  Swab.  &  Trist  194,  S.  C. 

*  Henfrey  r.  Henfrey,  4  Moo.  P.  C.  R.  29 ;  2  Ciut.  468,  S.  C,  in  court 
below. 

»  Plenty  v.  West,  1  Roberts.  264.  See,  also,  S.  C.  in  Ch.,  before  Romilly, 
M.  R.,  22  L.  J.,  Ch.  185. 

•  Stoddart  u  Grant,  1  Macq.  Sc.  Cas.,H.  of  L.  171,  per  Ld.  Truro  ;  Free- 
man V,  Freeman,  5  De  Gex,  M.  &  G.  704. 
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next,  it  must  be  borne  in  mind  that,  according  to  a  maxim  which 
has  received  the  solemn  sanction  of  the  Court  of  last  resort,  a 
former  will  cannot  be  revoked  by  one  of  later  date,  unless  the  later 
instrument  contains  a  clause  of  express  revocation,  or  unless  the 
two  wills  are  incapable  of  standing  together.^  The  onus  of  esta- 
blishing the  revocation  lies  on  the  party  who  impeaches  the  first 
will ;  and  no  inference  in  his  favour  can  be  drawn  from  the  mere 
fact  that  the  later  instrument  contains  equivocal  expressions,  or  that 
the  legacies  bequeathed  by  it  are  partially  inconsistent  with  prior 
testamentary  dispositions.^ 

§  1065.  Where  a  jury  found  that  a  second  will,  which  was  not  §  gsi 
produced,  contained  a  difibrent  disposition  of  real  estate  from  a 
former  one,  **  but  in  what  particulars  is  unknown,*'  the  House  of 
Lords,  on  writ  of  error,  decided  that  the  first  will  was  not  revoked, 
so  as  io  let  in  the  title  of  the  heir  at  law.^  In  another  case,  where 
a  testator,  many  years  after  making  a  will  of  personal  property, 
executed  another  paper,  which  was  proved  to  have  commenced  with 
the  wordS)  ''  This  is  the  last  will  and  testament,"  but  its  further 
contents  were  utterly  unknown,  and  after  the  testator's  death  it  was 
not  forthcoming,  the  judicial  committee  of  the  Privy  Council  held 
that  the  prior  will  remained  unrevoked,  and  was  entitled  to  pro- 
bate.^     A  general   clause  in   a  will  revoking   all  former  wills. 


1  Stoddart  v.  Grant,  1  Macq.  Sc.  Cos.,  H.  of  L.  163.  See  In  re  Grahoin,  32 
L.  J.,  Pr.  &  Mat.  113  ;  3  Swab.  &  Trist.  69,  S.  C.  ;  Dempsey  r.  Lawson,  L.  R., 
2  P.  D.  98  ;  46  L.  J.,  P.  D.  &  A.  23,  S.  C.  ;  Shiel  v.  O'Brien,  I.  R.,  7  Eq.  64 ; 
Leslie  v.  Leslie,  I.  R.,  6  Eq.  332  ;  Lemage  «.  Goodben,  35  L.  J.,  Pr.  &  Mat. 
28  ;  1  Law  Rep.,  P.  &  D.  57,  S.  C. ;  In  re  Fenwick,  1  Law  Rep.,  P.  &  D.  319  ; 
Geavefl  v.  Price,  32  L.  J.,  Pr.  &  Mat.  113  ;  3  Swab.  &  Trist.  71,  S.  C.  ;  Birks 
r.  Birks,  34  L.  J.,  Pr.  &  Mat.  90  ;  4  Swab.  &  Trist  23,  S.  C.  ;  In  re  Petchell, 
43  L.  J.,  Pr.  &  Mat  22. 

«  Id.  See,  also,  Doe  d.  Hearle  u.  Hicks,  1  a.  &  Fin.  20  ;  Wallace  v.  Sey- 
mour, I.  R.,  6  C.  L.  196,  219,  and  343  ;  Doe  v.  Ward,  18  Q.  B.  197  ;  Williams 
r.  Evans,  1  E.  &  B.  727 ;  Freeman  v.  Freeman,  23  L.  J.,  Ch.  838  ;  1  Kay, 
479  ;  5  De  Gex,  M.  &  G.  704,  S.  C.  ;  Barclay  v.  Maskelyne,  28  L.  J.,  Ch.  115  ; 

I  V.  John.  124,  S.  C.  ;  Robertson  v.  Powell,  2  H.  &  C.  762  ;  33  L.  J.,  Ex,  34, 
8.  C. ;  PUsworth  v.  Mosse,  14  Ir.  Eq.  R.,  N.  S.  163. 

»  Goodiight  V.  Harwood,  2  Wm.  Bl.  937  ;  3  Wils.  497,  S.  C.  See  Thomas 
r.  Evans,  2  East,  488 ;  Brown  v.  Brown,  8  E.  &  B.  876  ;  Dickinson  v.  Stidolph, 

II  Com.  B.,  N.  S.  341,  357  ;  In  re  Brown,  1  Swab.  &  Trist  32. 
<  Cutto  t.  Gilbert,  9  Moo.  P.  C.  R.  131, 
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cannot  of  itself  operate  to  revoke  a  will  made  in  executioii  of  a 
power.^  It  would  seem  also  that  the  re-execution  of  a  will,  even 
though  it  contain  a  clause  of  revocation,  will  not  in  general  be 
deemed  to  have  revoked  any  of  its  codicils ;  for,  unless  the  con- 
trary appear  to  have  been  the  intention  of  the  testator,  the  Probate 
Division  of  the  High  Court  will  hold,  that  all  the  codicils  have 
been  republished  by  the  re-execution  of  the  principal  instrument.- 

§  1066.  With  respect  to  the  revocation  of  a  will  by  its  destmo-  §  *82 
tion,  it  should  be  observed  that  a  testator  cannot  revoke  his  will  by 
authorising  any  person  to  destroy  it  out  of  his  presence ;  and  it 
follows  as  a  corollary  from  this  proposition,  that  he  has  no  power  to 
make  his  will  contingent,  by  giving  authority  even  by  the  will  itself 
to  any  person  to  destroy  it  after  his  death.^ 

§  1067.  It  is  difficult  to  fix  a  priori  what  extent  of  burning  or  §  983 
tearing  will  amount  to  the  revocation  of  a  will.  It  is  clear  that 
the  revocation  will  not  be  complete,  unless  the  act  of  spoliation 
be  deliberately  done  upon  the  instrument,  in  the  belief  that  it  is  a 
valid  will,*  and  animo  revocandi.^  This  is  expressly  rendered 
necessary  by  the  Will  Act,^  and  was  impliedly  required  by  the 
statute  of  Charles.*^  It  is  further  clear,  that  the  burthen  of  show- 
ing that  a  once  valid  will  has  been  revoked  by  mutilation,  will  lie 
upon  the  party  who  sets  up  the  revocation  of  the  instrument.^  * 
Moreover,  it  seems  plain,  on  general  principle,  that  the  declarations 
of  the  testator,  accompanying  the  act  of  spoliation, — unlike  those 
which  he  may  subsequently  make,® — ^will  be  admissible  iu  evidence 


»  In  re  Merritt,  1  Swab.  &  Trist.  112. 

2  Wade  V,  Nazer,  6  Ec.  &  Mar.  Cas.  46.    See  In  re  De  la  Sauaaaye,  3  La^ 
Rep.,  P.  &  D.  42  ;  42  L.  J.,  Pr.  &  Mat.  47,  S.  C. 
»  Stockwell  v.  Ritherdon,  6  Ec.  &  Mar.  Cas.  409,  414,  per  Sir  H.  Fust. 
<  Giles  V.  Warren,  2  Law  Rep.,  P.  &  D.  401  ;  41  L.  J.,  Pr.  &  Mat  69,  S.  C. 

•  See  In  re  Cockayne,  Deane,  Ec.  R.  177. 

•  Ante,  §  1063. 

7  Bibb  V.  Thomas,  2  W.  Bl.  1044. 

**  Harris  v.  Berrall,  1  Swab.  &  Trist.  163  ;  Benson  v.  Benson,  40  L.  J.     p^ 
&  Mat.  1 ;  2  Law  Rep.,  P.  &  D.  172,  S.  C. 

•  Staines  v,  Stewart,  31  L.  J.,  Pr.  &  Mat  10 ;  2  Swab.  &  Trist  320,  S.  C, 
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as  explanatory  of  his  intention.^  Still  the  question  remains,  Must 
there  be  a  total  or  substantial  burning  or  tearing  of  the  writing 
itself,  or  will  the  revocation  be  complete,  if  the  testator,  intending 
to  revoke,  tears  or  bums  a  portion  of  the  paper  on  which  the  will 
is  written,  but  does  not  destroy  or  deface  any  part  of  the  writing?^ 
In  an  old  case,  where  the  testator,  having  given  the  will  ^'some- 
thing of  a  rip  with  his  hands,  and  having  torn  it  so  as  almost  to 
tear  a  bit  off,"  rumpled  it  up  and  threw  it  into  the  fire,  but  a  by- 
stander saved  it  without  his  knowledge,  before,  as  it  seems,  it  was 
at  all  burnt,  the  court  held  that  the  revocation  was  complete.^  How- 
ever, it  has  since  been  doubted  whether  the  proof  given  in  that  case 
was  sufiScient  to  satisfy  the  statute  ;'^  and  where  a  testator,  being 
angiy  with  the  devisee,  began  to  tear  his  will,  and  had  actually  torn 
it  into  four  pieces  before  he  was  pacified ;  but  afterwards  he  fitted 
together,  and  put  by,  the  several  pieces,  saying  he  was  glad  it  was 
no  worse ;  the  court  refused  to  disturb  a  verdict  by  which  the  jury 
had  found  that  the  act  of  cancellation  was  incomplete,  as  the  testa- 
tor, had  he  not  been  stopped,  would  have  gone  further  in  the  process 
of  destruction.^ 

§  1068.  The  cutting  out  the  signature  by  the  testator  has  been  §  983 
held  to  effect  a  revocation  of  the  will,  if  not  under  the  word  "  tear- 
ing,'* at  least  under  the  terms  ''or  otherwise  destroying  the 
same."'  Even  the«act  of  tearing  off  the  seal  from  a  will,  which 
had  needlessly  been  executed  as  a  sealed  instrument,  has  been 
deemed  sufficient  both  in  England  and  in  America  to  destroy  the 
will  in  its  entirety,  and  to  effect  its  revocation.''  Where,  however, 
a  will  was  found  in  a  mutilated  state,  being  both  torn  and  cut,  but 

'  Dan  r.  Brown,  4  Cowen,  490  ;  Clarke  v,  Scripps,  2  Roberts.  568. 

*  See  Doe  V.  Harris,  6  A.  &  E.  215—218 ;  1  N.  &  P.  405,  S.  C. 
>  Bibb  r.  Thomas,  2  W.  Bl.  1043. 

*  Doe  V.  Harris,  6  A.  &  E»  215,  per  Ld.  Denman. 

*  Doe  V.  Perkes,  3  B.  &  A.  489  ;  Ebns  v.  Elnis,  27  L.  J.,  Pr.  &  Mat.  96 ; 
1  Swab.  &  Trist  155,  S.  C. 

*  Hobbs  V.  Knight,  1  Curt.  768 ;  Evans  v.  Dallow,  31  L.  J.,  Pr.  &  Mat.  128. 
See  ante,  §  165. 

*  Price  V.  Powell,  3  H.  &  N.  341 ;  S.  C,  nom.  Price  v.  Price,  27  L.  J.,  Ex. 
409  ;  Avery  v.  Pixley,  4  Mass.  462.  See  also  Williams  v,  Tyley,  1  V.  John. 
63r) ;  In  re  Harris,  33  L.  J.,  Pr.  &  Mat.  181 ;  3  Swab.  &  Trist.  485,  S.  C. 

3  M 
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the  signatures  of  the  testator  and  the  attesting  witnesses  remained 
tininjured,  the  court,  guided  by  the  peculiar  nature  of  the  mutik- 
tions,  held,  in  the  absence  of  any  extrinsic  evidetice,  that  the 
instrtiment  was  not  revoked.^ 

§  10B9.  The  Act  of  Victoria,— unlike  the  Statute  of  Frauds,—  §  9^ 
omits  all  mention  of  "  cancelling  "  as  one  of  the  modes  of  revoking 
a  will  ;^  and  with  respect  to  obliterating,  it  eiiacts,  in  §  21,  "that 
Ho  obliteration,  or  interlineation,  or  other  alteration  made  in  any 
will  after  the  execution  thereof,  shall  be  Valid  or  have  any  effect, 
except  So  far  as  the  words  or  eflFect  of  the  will  before  such  alteration 
shall  not  be  apparent,  unless  such  alteration  shall  be  executed  in 
like  manner  as  hereinbefore  is  required  for  the  execution  of  the 
Will;^  but  the  will,  with  such  alteration  as  part  thereof,  shall  be 
deemed  to  bo  duly  executed,  if  the  signature  of  the  testator  aUd  the 
isUbscription  of  the  witnesses  be  made  in  the  margin,  or  on  some 
other  part  of  the  will,  opposite  or  near  to  such  alteration,  or  at  the 
foot  or  end  of,  or  opposite  to,  a  memorandum  referring  to  BUch 
alteration,  and  written  at  the  end'*  or  some  other  part  of  the  will." 
The  word  *'  apparent "  here  used,  does  not  mean  what  is  capable  of 
being  made  al)parent  by  extrinsic  evidence,  but  simply  applies  to 
what  is  apparent  on  the  face  of  the  instrument ;  and  consequently, 
if  a  testator  entirely  obliterates  any  part  of  the  will,  animo  revo- 
candi,  this  must  still  operate  as  a  revocation  of  that  part,  and  no 
feVideUce  dehors  the  will  can  be  received,  in  order  to  show  how  the 
defaced  passage  originally  stood.^     So,  where  a  testator  had  covered 
a  bequest  in  his  will  by  pasting  a  piece  of  paper  over  it,  the  Court 
declined  to  order  the  removal  of  the  paper,  but  granted  probate  of 
the  will  with  the  covered  part  in  blank.®     So,  the  erasure  by  the 
testator  of  his  own  signature,  or  of  the  signature  of  either  or  both 


^  Clarke  v,  Scripps,  2  Roberts.  563,  per  Sir  J.  Dodson  ;  In  re  Woodwaid,  2 
Law  Hep.,  P.  &  D.  206  ;  40  L.  J.,  Pr.  &  Mat.  17,  S.  C. 

2  See  In  re  Brewster,  29  L.  J.,  Pr.  &  Mat.  69.  «  See  ante,  §  1050. 

*  See  In  re  Treeby,  3  Law  Rep.,  P.  &  D.  242  ;  44  L.  J.,  Pr.  &  Mat.  44,  S.  C, 

»  Townley  v.  Watson,  3  Ciu-t.  761,  764,  768,  769  ;  3  Ec.  &  Mar.  Cas.  17, 
S.  C.  ;  In  re  M'Cabe,  42  L.  J.,  Pr.  &  Mat.  79 ;  3  Law  Rep.,  P.  &  D.  94,  S.  C. ' 

«  Re  Horefoixl,  44  L.  J.,  P^.  k  Mat.  9  ;  3  Law  Rep.,  P.  &  D.  211,  S.  C.  See 
post,  §  1071,  n.  3. 
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of  the  witnesses,  if  done  animo  revocandi,  would  amount  to  a  re- 
Yocation  of  the  whole  will,  and  would  in  fact  be  tantamount  to  its 
actual  destruction.^  It  has  already  been  shown  while  treating  of 
the  law  of  presumptions,^  that,  in  the  absence  of  any  direct  evi- 
dence,  the  law  will  presume  that  any  alteration  or  erasure  in  a  will 
was  made  after  its  execution ;  and,  consequently,  the  courts  will 
grant  a  probate  of  the  will  in  its  original  form.^ 

§  1070.  It  has  further  been  determined,  notwithstanding  the  Ian-  §  985 
guage  of  §  84,*  that  the  provisions  of  the  Will  Act,  with  respect  to 
the  revocation  or  alteration  of  wills,  apply  equally  to  all  wills, 
whether  executed  before  or  after  the  1st  of  January,  1888,  provided 
the  act  of  assumed  revocation  has  been  done,  or  the  al{eration  has 
been  made,  after  that  date.^  Although  §  21,  cited  above,^  does 
not  expressly  state,  that  to  effect  a  revocation  of  the  will  or  any 
part  of  it,  the  erasure  or  obliteration  must  be  made  with  that  in^ 
ientiony  yet  the  court  had  held  that  here,  as  under  the  Statute  of 
Frauds,  the  animus  revocandi  is  indispensable ;  and  therefore, 
where  a  testator  had  erased  the  amount  of  a  legacy,  and  had.  in- 
serted a  smaller  sum,  but  the  alteration  took  no  effect,  as  it  had  not 
been  duly  executed,  the  court  decreed  probate  of  the  will  in  its 
original  form,  since  it  was  clear  that  the  testator  intended  only  a 
tubstitutioTiy  and  not  a  revocation,  of  the  bequests  altered.^  What 
the  testator  in  such  a  case  is  considered  to  have  intended,  is  a  com- 
plex acty  to  undo  a  previous  gift,  for  the  purpose  of  making  another 


»  Hobbs  V.  Knight,  1  Curt.  780,  781,  per  Sir  H.  Fust ;  Evans  v.  Dallow,  31 
L.  J.,  Fr.  &  Mat.  128.  See,  also.  In  re  Harris,  33  L.  J.,  Pr.  &  Mat.  181 ;  3 
Swab,  k  TriBt.  485,  S.  C.  «  Ante,  §  164. 

»  Cooper  V,  Bockett,  4  Moo.  P.  C.  R.  419 ;  4  Ec.  &  Mar.  Cas.  685,  S.  C. ; 
Qreviile  r.  Tylee,  7  Moo.  P.  C.  R.  320.  *  See  ante,  §  1050. 

»  Hobbe  r.  Knight,  1  Curt.  768,  774—776 ;  Countess  de  Zichy  Ferraris  v. 
M.  of  Hertfoxd,  3  Curt,  468  ;  Brooke  v.  Kent,  3  Moo.  P.  C.  R.  334  ;  2  Curt. 
^13,  S.  C.  nom-  In  re  Brooke  ;  Croker  v.  M.  of  Hertford,  4  Moo.  P.  C.  R.  339  ; 
Andrews  r.  Turner,  3  Q.  B.  177.  •  Ante,  §  1069. 

7  Brooke  «.  Kent,  3  Moo.  P.  C.  R.  334,  349,  350  ;  Burtenehaw  v.  Gilbert, 
1  Cowp.  62,  per  Ld.  Mansfield ;  Onions  v.  Tyrer,  1  P.  Wms.  343 ;  In  re  Nelson, 
I.  R.,  6  Bq.  569  ;  In  re  Cockayne,  Deane,  Ec.  R.  177  ;  In  re  Parr,  29  L.  J., 
Pr.  &  Mat,  70 ;  In  re  Harris,  id.  79 ;  1  Swab.  &  Trist.  536,  S.  C. ;  In  re 
Middkton,  34  L.  J.,  Pr.  &  Mat.  16  ;  3  Swab.  &  Trist.  583,  S.  C. ;  In  re  M'Cabe, 
42  L.  J.,  Pr.  &  Mat.  79  ;  3  Law  Rep.,  P.  &  D.  94,  S.  C. 

8  M  2 
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gift  in  its  place.  If  the  latter  branch  of  his  intention  cannot  be 
effected,  no  sufficient  reason  exists  for  believing  that  he  meant  to 
vary  the  former  gift  at  all/  and  the  erasure  is  treated  as  an  act  done 
by  mere  mistake,  sine  animo  cancellandi.^ 

§  1071.  When  this  doctrine  of  dependent  relative  revocation 
becomes  applicable,  the  court  will  have  recourse  to  any  means  of 
legal  proof  by  which  to  ascertain  the  disposition  of  the  testator. 
In  a  case,  therefore,  In  which  a  testator,  with  the  view  of  varying 
the  amount  of  a  legacy,  had  pasted  a  piece  of  paper  over  the  sum 
bequeathed,  and  had  inserted  thereon  another  figure,  the  court 
ordered  the  removal  of  this  paper,  and  then  gave  effect  to  the  will 
as  originally*  framed.^ 

§  1072.  With  respect  to  the  revival  of  wills,  the  statute  of  §  ^6 
Victoria  enacts,  that  "  no  will  or  codicil,  or  any  part  thereof,  which 
shall  be  in  any  manner  revoked,  shall  be  revived  otherwise  *  than  by 
the  re-execution  thereof,  or  by  a  codicil  executed  in  manner  herein* 
before  required,  and  showing  an  intention  to  revive  the  same ;  ^  and 
when  any  will  or  codicil,  which  shall  be  partly  revoked,  and  after- 
wards wholly  revoked,  shall  be  revived,  such  revival  shall  not  extend 
to  so  much  thereof  as  shall  have  been  revoked  before  the  revocation 
of  the  whole  thereof,  unless  an  intention  to  the  contrary  shall  be 
shown."  *^  By  virtue  of  this  enactment  a  conditional  will,  which 
has  become  invalid  in  consequence  of  the  condition  not  having  been 
performed,  cannot  now  be  established  by  any  evidence  of  "  ad- 


»  See  Rawlins  t\  RickardB,  28  Beav.  370 ;  Ibbott  r.  Bell,  34  Beav.  395  ; 
Quinn  v,  Butler,  6  Law  Rep.,  Eq.  226. 

«  Locke  V.  James,  11  M.  &  W.  901,  910,  911,  per  Parke,  B.  See  Tupper 
V.  Tupper,  1  Kay  &  J.  665  ;  and  ante,  §  1063,  ad  fin. 

5  Re  Horsford,  44  L.  J.,  Pr.  &  Mat.  9  ;  3  Law  Rep.,  P.  &  D.  21 1,  S.  C.  See 
ante,  §  1069,  n.  6. 

*  See  ante,  §  165. 

•  See  In  re  Marker,  7  Ec.  &  Mar.  Cas.  44  ;  Marsh  v.  Marsh,  30  L,  J.,  Pr.  & 
Mat.  77  ;  Rogers  v.  Goodenough,  2  Swab.  &  Trist  342  ;  31  L.  J.,  Pr.  &  Mat. 
49,  S.  C. ;  In  re  May,  37  L.  J.,  Pr.  &  Mat.  68  ;  1  Law  Rep.,  P.  &  D.  675,  S.  c! 
nom.  In  re  Steele,  May  &  Wilson  ;  In  re  Bryan  Reynolds,  42  L.  J.,  Pr.  &  Mat. 
20  ;  S.  C.  nom.  In  re  Reynolds,  3  Law  Rep.,  P.  &  D.  35. 

«  7  W.  4  &  1  v.,  c.  26,  §  22.     See  Andrews  r.  Turner,  3  Q.  B.  177. 
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herence;"^  neither  can  the  will  of  a  married  woman,  once  void  as 
having  been  made  without  the  consent  of  her  husband,  be  sub- 
sequently set  up  by  any  parol  recognition  after  the  husband's  death.^ 
Again,  the  destruction  of  the  revoking  instrument  is  no  longer 
sufficient  to  revive  a  former  will;^  and  the  question  of  revival  or 
non-revival  from  this  cause,  which  under  the  old  system  was  made 
to  depend  on  the  intention  of  the  testator,  as  gathered  from  the 
circumstances  of  each  particular  case,^  can  never  again  rise,  except- 
ing in  the  event  of  a  second  will  having  beeik  revoked  before  Jan.- 
1st,  1888. 

§  1073.  The  next  important  statute,  to  which  it  is  necessary  to  §  ®97 
refer,  is  the  one  generally  known  as  Lord  Tenterden's  Act.^  The 
first  section,  which  has  already  been  set  out  and  partially  discussed 
in  the  Chapter  On  Admissions,^  provides  generally, — ^when  read  in 
connexion  with  §  13  of  the  Mercantile  Marine  Act,^  1856, — ^that  in 
actions  grounded  on  simple  contract,  no  case  shall  be  taken  out  of 
the  Statute  of  Limitations,  except  by  acknowledgment  or  promise  in 
writing  to  be  signed  by  the  party  chargeable  thereby,  or  by  his 
authorised  agent,  or  by  part  payment.^  Considering  the  endless 
variety  of  language  in  which  acknowledgments  of  debts  may  be 
couched,  it  is  obviously  impossible  to  lay  down  distinct  rules  of  in- 
terpretation, by  following  which  the  court  ^  will  bo  enabled  to  arrive 
at  a  sound  decision  in  each  particular  case.     Much  must,  under  any 


>  Roberts  v,  Roberts,  2  Swab.  &  Trist.  337  ;  31  L.  J.,  Pr.  Mat.  &  A.  46,  S.  C. 

'  Id,  339,  per  Sir  C.  Cresswell.  See,  also,  Noble  v.  Willock  &  Phelps,  40  L.  J., 
Pr.  &  Mat.  60 ;  2  Law  Rep.,  P.  &  D.  276,  S.  C.  nom.  Noble  v,  Phelps  & 
WUlock  ;  and  Noble  v.  Willock,  42  L.  J.,  Ch.  681 ;  8  Law  Rep.,  Ch.  Ap.  778, 
S.  C. ;  and  S.  C.  in  Doni.  Proc.  nom.  Willock  v.  Noble,  44  L.  J.,  Ch.  345 ; 

7  Law  Rep.,  H.  L.  580,  S.  C. 

*  Major  V,  WilliamB,  3  Curt.  432  ;  Brown  v.  Brown,  4  Jur.,  N.  S.  163,  Q.  B. ; 

8  E.  &  B.  876,  S.  C. ;  In  re  Brown,  30  Law  Times,  353,  Ct.  of  Prob. ;  1  Swab. 
&  Tri«t.  32,  S.  C. ;  Wood  v.  Wood,  1  Law  Rep.,  P.  &  D.  309. 

*  James  t.  Cohen,  3  Curt  782,  per  Sir  H.  Fust,  citing  Usticke  v.  Bawden, 
2  Add.  125.  *  9  G.  4,  c.  14.  •  Ante,  §  744.     See,  also,  §  600. 

'  19  &  20  v.,  c.  97,  §  13,  cited  ante,  §  745. 

'  The  same  law  prevails  in  Ireland ;  16  &  17  V.,  c.  113,  §  24,  as  amended 
by  19  k  20  v.,  c.  97,  §  13.  See  Archer  v.  Leonard,  15  Ir.  Eq.  R.,  N.  S.  267  ; 
Lekwl  r.  Murphy,  16  id.  500. 

*  Tliat  this  is  a  question  for  the  court,  and  not  for  the  jury,  see  ante,  §  43. 
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circumstances,  be  left  to  discretion ;  yet  still  that  discretion  may  be 
materially  guided  by  attending  to  the  following  propositions,  whi(^ 
appear  to  be  warranted  by  the  most  recent  decisions. 

§  1074.  First,  the  Legislature,  in  passing  the  Act,  did  not  in-  §98« 
tend  to  alter  the  legal  construction  to  be  put  upon  acknowledgments 
or  promises  made  by  defendants,  but  merely  required  a  different 
mode  of  proof ;  substituting  the  certain  evidence  of  a  writing  signed 
by  the  party  chargeable,  instead  of  the  insecure  and  precarious  tes- 
timony to  be  derived  from  the  memory  of  witnesses.^  The  inquiry, 
therefore,  whether  in  a  given  case  the  written  document  amounts  to 
an  acknowledgment  or  promise,  is  no  other  than  whether  the  same 
words,  if  proved  before  the  statute  to  have  been  spoken  by  the  de- 
fendant, would  have  had  a  similar  operation.^  Secondly,  in  order 
to  take  a  case  out  of  the  operation  of  the  statute,  the  written  and 
signed  acknowledgment  must  amount  either  to  an  express  promise 
to  pay  the  debt,  or  to  a  clear  and  unqualified  admission  of  a  still 
subsisting  liability,  from  which  a  promise  to  pay  on  request  will  be 
implied  by  law.*  The  insertion,  therefore,  of  a  debt  in  the  state- 
ment of  assets  and  debts,  made  under  the  bankrupt  law  by  a  debtor 
whose  affairs  are  in  liquidation,  will  not  be  deemed  a  sufficient 
acknowledgment,  as  it  simply  amounts  to  an  admission  of  a  debt, 
which  is  to  be  paid  in  part  or  in  some  qualified  mode."*     Thirdly,  a 


^  See  Spollan  v.  Magan,  1  Ir.  Law  R.,  N.  S.  700,  per  Monahan,  C.  J. 

3  Haydon  v,  Williams,  7  Bing.  166,  167,  per  Tindal,  C.  J.  ;  4  M.  &  P.  811, 
S.  C. 

5  Morrell  v.  Frith,  3  M.  &  W.  405,  per  Parke,  B. ;  Bucket  r.  Church,  9 
C.  &  P.  212,  per  id. ;  Tanner  i?.  Smart,  6  B.  &  C.  609,  per  Ixl.  Tenterden  ; 
Smith  V.  Thome,  21  L.  J.,  Q.  B.  199 ;  18  Q.  B.  134,  S.  C.  ;  Everett  f. 
Robertson,  28  L.  J.,  Q.  B.  23  ;  1  E.  &  E.  16,  S.  C. ;  Francis  v.  Hawkealey,  ^ 
L.  J.,  Q.  B.  370  ;  1  E.  &  E.  1052,  S.  C. ;  Goate  v.  Goate,  1  H.  &  N.  29 ; 
Brigstocke  v.  Smith,  1  C.  &  M.  486,  per  Bayley,  J. ;  Hart  v,  Prendeigast,  14 
M.  &  W.  741,  745,  746.  In  this  case  Aldersou,  B.,  questioned  Gardner  r. 
M*Mahon,  3  Q.  B.  661  ;  2  G.  &  D.  593,  S.  C.  In  Prance  r.  Sympson,  1  Kay, 
678,  "Wood,  V.-C,  held  that  the  statute  was  ousted  by  a  written  acknowledg- 
ment that  an  account  was  pending,  coupled  with  a  promise  to  pay  the  balance, 
if  any  should  be  found  due  from  the  'v^Titer.  See  Hughes  v,  Paramore,  24  L.  J., 
Ch.  681  ;  7  De  Gex,  M.  &  G.  229,  S.  C.  ;  Cmwd'ord  v.  Crawford,  I.  R.,  2  Eq. 
166  ;  In  re  River  Steamer  Co.,  Mitcheirs  claim,  6  Law  Rep.,  Ch.  Ap.  822. 

♦  See  Topping  ex  parte,  In  re  Levey  &  Robson,  34  L.  J.,  Bkptcy.  44,  per  Ld. 
Cranworth,  Ch. 
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conditional  promise^  in  the  absence  of  proof  of  the  fulfilment  of  the 
condition,  will  not  suffice;  but  if  such  proof  be  affordedi  the 
promise,  whether  express  or  implied,  will  be  converted  into  an 
absolute  one,  and  as  such  will  support  a  declaration,  averring  a 
promise  to  pay  on  request.^  Jn  the  case  of  a  conditional  promise 
the  statute  begins  to  run,  not  from  the  date  of  the  promise,  but 
^m  the  time  when  the  condition  is  fulfilled." 

« 

§  X076.  Fourthly,  since  a  mere  acknowledgment  of  a  debt,  which  §  ^88 
does  not  amount  in  law  to  an  implied  promise  to  pay,  will  not  take 
the  case  out  of  the  Statute  of  Limitations,  it  would  seem  on  prin- 
ciple to  Ibllow, — ^though  several  anthorities  throw  much  doubt  oq 
the  subject,^ — ^that  an  admission  to  a  stranger  that  a  sum  is  due 
will  not  suffice;^  but  the  question  is  still  undecided,  whether  an 
acknowledgment  by  the  maker  of  a*promissory  note  to  the  payee,  of 
the  existence  of  a  debt  due  thereon,  can  be  made  available  to  defeat 
the  Statute  of  Limitations  by  a  subsequent  holder  of  the  note,  as 
amounting  to  a  promise  to  pay  the  note  according  to  its  tenor  and 
effect,  that  is,  to  the  payee  or  his  order.^  Fifthly,  a  general  written 
promise  to  pay,  not  specifying  any  amount,  or  an  absolute  admis- 

*  Humphrep  v,  Jones,  14  M.  &  "W.  1,  3  ;  Hart  v,  Prendergast,  id.  746,  746. 

*  Waters  v.  E.  of  Thanet,  2  Q.  B.  757  ;  Maiinsell  v.  Hedger,  2  Ir.  Law  R., 
y.  S.  88  ;  Hammond  v.  Smith,  33  Beav.  462. 

»  See  Clark  v.  Hooper,  10  Bing.  481,  per  Tindal,  C.  J.,  and  Park,  J. ;  4 
M.  &  Sc.  363,  S.  C. ;  Eicke  v.  Nokes,  1  M.  &  Rob.  359,  per  Tindal,  C.  J, ; 
Peten  r.  Brown,  4  Esp.  46,  per  Ld.  Kenyon ;  Smith  v.  Poole,  12  Sim.  J  7  j 
SpoUan  V,  Magan,  1  Jr.  Law  R.,  N.  S.  691 ;  McCarthy  v.  O'Brien,  2  Jr.  Law  R. 
67 ;  Morrogh  u.  Power,  6  id.  494. 

*  Grenfell  r.  Girdlestone,  2  Y.  &  C,  Ex.  R.  676,  per  Alderson,  B. ;  Godwin 
r.  Culley,  4  H.  &  N.  378—380 ;  Fuller  v.  Redman,  26  Beav.  614 ;  In  re 
Hindmarsh,  1  Drew.  &  Sm.  129  ;  Bush  v,  Martin,  2  H.  &  C.  311.  See  post, 
{1091. 

*  Crippa  V,  Davis,  12  M.  &  W,  159 ;  Mountstephen  v.  Brooke,  3  B.  &  A.  141. 
In  Boupclin  v.  Greenwood,  41  L.  J.,  Ch.  73 ;  13  Law  Rep.,  Eq.  280,  S.  C; 
Wlckens,  V.-C,  decided  a  curioufl  point  in  connection  with  this  subject.  The 
maker  of  a  promissory  note  bearing  date,  Jan.  1846,  was  in  1866  pressed  for 
payment,  whereupon  he  took  the  note,  altered  the  date  by  converting  the  4  of 
1846  into  a  6,  indorsed  his  name  as  follows  :  "  W.  H.  Langley,  1866,"  and  then 
returned  the  note  to  the  holder.  A  cre<litor's  suit  being  subsequently  brought, 
the  Vice-CTiancellor  held,  that  the  indorsement  was  a  sufficient  acknowledg- 
ment to  bar  the  stat.,  and  that  the  note,  notwithstanding  the  alteration  of  the 
date,  was  still  a  valid  document.     Scd  qu. 


904  WRITTEN  ACKNOWLEDGMENT   OF  DEBT.  [PART  IL 

Bion  of  some  debt  being  due,  is  sufficient,  and  the  amount  may  be 
ascertained  by  extrinsic  evidence  ;  but  if  no  proof  be  given  on  this 
head,  the  plaintiff  will  be  entitled  merely  to  nominal  damages.^ 
Sixthly,  the  promise  or  acknowledgment  in  writing  need  not  specify 
either  the  person  to  whom,  or  the  time  when,  it  was  made,  but  both 
these  points  may  be  established  by  parol  evidence.^  Seventhly, 
even  an  infant,  by  giving  a  written  acknowledgment  of  a  debt  due 
for  necessaries,  will  take  the  debt  out  of  the  statute.^  Eighthly,  it 
matters  not  under  this  statute,  any  more  than  imder  the  Statute  of 
Frauds,*  to  what  part  of  the  document  the  signature  of  the  party 
making  the  acknowledgment  is  attached.^  Ninthly,  the  promise, 
acknowledgment,  or  part  payment,  must  be  made  before  action 
brought,  since  they  severally  bar  the  statute,  not,  as  was  formerly 
supposed,  upon  the  ground  of  their  rebutting  the  presumption  of 
payment,  but  because  they  amount  to  a  new  promise.*  Lastly,  the 
promise  proved,  whether  express  or  implied,  must  correspond  with 
that  laid  in  the  statement  of  claim  ;'^  and  therefore,  an  acknowledg- 
ment made  to  or  by  an  executor  or  administrator  will  not  support  a 
count  laying  the  promise  to  or  by  the  testator  or  intestate.® 

§  1076.  In  accordance  with  the  second  and  third  rules  stated  §989 


1 


Spong  V.  Wright,  9  M.  &  W.  633,  per  Alderson,  B. ;  Lechmere  v,  Fletcher, 
1  C.  &  M.  623  ;  3  Tyr.  450,  S.  C. ;  Chesl>Ti  v,  Dalby,  4  Y.  &  C,  Ex.  R  238 ; 
WaUer  v.  Lacy,  1  M.  &  Gr.  54,  71  ;  8  Dowl.  563 ;  1  Scott,  N.  R  186,  S.  C. ; 
Dickinson  v.  Hatfield,  1  M.  &  Rob.  141,  per  Ld.  Tenterden  ;  6  C.  &  P.  46, 
S.  C. ;  Bewley  v.  Power,  Hayes  &  Jon.  368  ;  Shickernell  v.  Hotham,  1  Kay, 
669.  These  cases  overrule  the  dicta  of  the  court  in  Kennett  v.  Milbank,  8 
Bing.  38.  See  Hartley  v.  Wharton,  11  A.  &  E.  934  ;  3  P.  &  D.  529,  S.  C. ; 
post,  §  1091  ;  and  ante,  §  1024. 

2  Hartley  v,  Wharton,  11  A.  &  E.  934  ;  3  P.  &  D.  529,  S.  C. ;  Edmunds 
r.  DowTies,  2  C.  &  M.  459  ;  4  Tyr.  173,  S.  C.  See  Lobb  v.  Stanley,  3 
Q.  B.  574. 

»  Williams  r.  Smitli,  24  L.  J.,  Q.  B.  62  ;  S.  C.  nom.  Willins  r.  Smith,  4 
E.  &  B.  180.     But  see  post,  §  1084.  '•^Ante,  §  1028. 

»  Holmes  r.  Mackrell,  3  Com.  B.,  N.  S.  789. 

•  Bateman  v.  Binder,  3  Q.  B.  574,  ovenuliij^  Yea  r.  Foimiker,  2  Burr. 
1099. 

7  Tanner  v.  Smart,  6  B.  &  C.  608,  609,  jjer  Ld.  Tenterden  ;  Cripps  r.  Davis, 
12  M.  &  W.  167,  per  Parke,  B. 

*  Sarell  v.  Wine,  3  East,  409  ;  Browning  v.  Paris,  5  M.  &  W.  120,  j)er  Parke, 
B.  ;  Tanner  r.  Smart,  6  B.  &  C.  608,  609. 


CHAP.  XVm.]      EXAMPLES  OP  INSUFPIOIENT   ACKNOWLEDGMENTS.     905 

aboYOy  letters,  in  substance  as  follows,  have  been  held  insufficient, 
as  not  amounting  to  unqualijied  acknowledgments.  ''  I  intend  to 
pay  A.'s  claim  if  allowed  time ;  if  I  am  proceeded  against,  any 
exertion  of  mine  will  be  rendered  abortive ;  "^ — **  I  have  been  ex- 
pecting to  be  able  to  give  a  satis£Eu;tory  reply  to  your  application 
respecting  B.'s  demand  against  me.  I  will  call  upon  you  to-morrow 
on  the  matter ; " ' — "  I  will  have  nothing  to  do  with  your  claim  ; 
you  can  make  me  a  bankrupt,  but  I  had  rather  go  to  gaol  than  pay 
you ;  "* — "I  owe  the  money,  but  I  will  never  pay  it;  "* — "  I  am 
sure  my  account  was  settled ;  but  as  you  say  it  was  not,  I  will  pay 
you  lOi.  a  year  if  you  like  to  accept  that  sum ; "  ^ — "  If  in  funds  I 
would  immediately  pay  the  money,  and  take  the  bill  of  exchange 
out  of  your  hands  ;  "* — "I  admit  as*  executor  your  claim  on  the 
estate,  and  think  it  just,  but  I  am  compelled  to  refuse  payment  as 
the  legatees  object;  "^ — "  I  will  not  fail  to  meet  you  on  fair  terms, 
and  hope,  within  perhaps  a  week,  to  be  able  to  pay  you  at  all  events 
a  portion  of  the  debt,  when  we  shall  settle  about  the  liquidation  of 
the  balance ; "® — "  I  send  you  an  account  of  some  debts  due  to  me ; 
ooUect  them,  and  pay  yourself,  and  you  and  I  shall  then  be  clear ; "  ^ 
— **  Arrangements  have  been  made  |to  enable  me  to  discharge  your 
debt ;  funds  have  been  appointed  for  that  purpose,  of  which  A.  is 
trustee,  and  to  him  I  refer  you  for  further  information ;  "^® — "  Send 
me  in  any  demand  you  have  to  make  on  me,  and,  if  just,  I  shall  not 
give  you  the  trouble  of  going  to  law;''^^ — "I  will  not  pay  your 


>  Feam  «.  Lewis,  6  Bing.  349  ;  1  M.  &  P.  1,  S.  C. 

5  Morrell  v.  Frith,  3  M.  &  W.  402  ;  8  C.  &  P.  246,  S.  C. ;  Hamilton  v.  Teny, 
11  Com-  B.  954  ;  Cawley  v,  Fumell,  12  Com.  B.  291. 
»  Limiell  r.  Bonsor,  2  Bing.  N.  C.  241 ;  2  Scott,  399,  S.  C. 

•  A'Court  V,  Cio«w,  3  Bing.  329. 

»  Buckmaster  r.  Ruasell,  2  Fost.  &  Fin.  389  ;  10  Com.  B.,  N.  S.  745,  S.  C. 

•  RichardBon  v.  Bany,  29  Beav.  22. 

7  Briggs  V.  Wilson,  5  De  Gex,  M.  &  G.  12,  21. 

•  Hart  f.  Prendergast,  14  M.  &  W.  741  ;  Smith  r.  Thome,  21  L.  J.,  Q.  B. 
199  ;  18  Q.  B.  134,  S.  C.  ;  Rackham  v.  Marriott,  1  H.  &  N.  234  ;  2  H.  &  N. 
196,  S.  C,  in  Ex.  Ch. 

•  Routledge  r.  Ramsay,  8  A.  &  E.  221  ;  3  N.  &  P.  319,  S.  C. 

»  Whippy  V.  Hilhiry,  3  B.  &  Ad.  399  ;  5  C.  &  P.  209,  S.  C.  This  case  over- 
rales  Baillie  t.  Lil.  Inchiquin,  1  Esp.  435,  as  the  court  admitted  in  Routledge 
r.  Ramsay,  8  A.  &  £.  223,  224. 

»  Spong  V,  Wright,  9  M.  &  W.  629.  See  Collinson  v.  Mai^won,  27  L.  J. 
Ex.  3<tt  ;  Cawidy  v.  Firman,  I.  R.,  1  C.  L.  8. 
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demand,  for  it  is  of  more  than  six  years*  standing;  "^ — "  I  have 
sent  you  a  note  for  the  money  J  owe  you/'  the  note  so  sent  being 
inadmissible  in  evidence  for  want  of  a  proper  stftmp.^ 

§  1077.  So,  the  following  conditional  acknowledgments  have  been  §  W 
deemed  insuflScient,  in  the  absence  of  proof  that  the  condition  has 
been  fulfilled : — "  I  cannot  pay  the  debt  now,  but  I  will  as  soon  as 
Ican;*'^ — "  We  are  waiting  a  remittance  from  Liverpool  against 
beef  we  want  to  sell ;  when  it  comes,  we  shall  send  you  the  amoant 
of  the  bill ;  "* — "  I  shall  be  most  happy  to  pay  you  principal  and 
interest  as  soon  as  convenient."* 


§  1078.  On  the  other  hand,  cases  have  been  taken  out  of  the  §  9?l 
operation  of  the  statute,  when  the  letters,  in  substance,  contained 
such  expressions  as  the  following  : — *^  I  can  never  be  happy  till  I 
have  paid  you  ;  your  account  is  correct,  and  would  that  I  were  now 
going  to  inclose  the  amount;"*^ — "I  wish  I  could  comply  with 
your  request,  for  I  am  anxious  to  pay  your  bill.  I  hope  that  ont 
of  the  present  harvest  it  will  be  paid ;  if  not,  the  concern  must  be 
broken  up  to  meet  it ;  *'^ — "  I  am  in  your  debt,  and  wiU  not  avail 
myself  of  the  statute ;  but  we  do  not  agree  as  to  the  amount,  and 
until  this  be  ascertained,  I  cannot  move  a  step  towards  giving  yon 
satisfaction,  and  doing  justice  to  my  other  creditors ;  "  • — "  I  will  pay 


1  Brigstocke  v.   Smith,  1  C.  &  M.   483  ;   2  Tyr.   445,  S.  C. ;  Goltoan  v 
Marsh,  3  Taunt.  380. 

*  Parmiter  v.  Parmiter,  1  Jolmb.  &  Hem.  135  ;  3  De  Gex,  F.  &  J.  461  S.  C 
8  Tanner  v.  Smart,  6  B.  &  C.  603  ;  9  D.  &  R  549,  S.  C. ;  Haydo^  rl 

Williams,  7  Bing.  167,  per  Tindal,  C.  J. ;  Ayton  v.  Bolt,  4  Bing.  105  ;  Gould 
v.  Shirley,  2  M.  &  P.  581. 

*  Hodgens  v.  Graham,  Ale.  &  Nap.  49. 

6  Edmunds  v,  Downes,  2  C.  &  M.  459  ;  4  Tyr.  173,  S.  C. 

*  Dodson  V,  Mackey,  8  A.  &  E.  225,  n.  ;  4  N.  &  M.  327,  S.  C. 

y  Bird  V.  Gammon,  3  Bing.  N.  C.  883 ;  5  Scott,  213,  S.  C. ;  Martin   f  , 
Geoghegan,  13  Ir.  Law  R.  403. 

8  Gardner  v.  M^Mahon,  3  Q.  B.  561  ;  2  G.  &  D.  593,  S.  C.     This  caae  was 
questioned  by  Alderson,  B.,  in  Hart  v.  Prendergast,  14  M.  &  W.  746.     See 
Leland  v.  Murphy,  16  Ir.  Eq.  R.,  N.  S.  500 ;  Oawford  v.  Crawford,  I,    I^ 
2  Eq.  166 ;  Burrows  v.  Baker,  I.  R.,  3  Ec^.  596  ;  Bewley  v.  Power,  Hayes  &  Jon! 
368  ;  and  Prance  v.  Sympson,  1  Kay,  678,  cited  ante,  p.  902,  n.  3. 
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yon  your  debt  by  instalments^  bnt  I  demur  to  pay  the  interest ;  "^ — 
*'  Your  bill  does  not  sufficiently  specify  the  work  done,  and  I  shall 
feel  obliged  if  you  will  more  particularly  explain  iU  I  will  settle 
your  account  immediately ;  but  being  at  a  distance,  I  want  every- 
thing explicit.  Tell  H.  to  send  me  the  agreements,  and  I  will 
return  them  by  the  first  post  with  instructions  to  pay^  if  correct ;  "^ 
— **  The  old  account  between  us  which  has  been  standing  over  so 
long  has  not  escaped  our  memory,  and  as  soon  as  we  can  get  our 
affairs  arranged  we  will  see  you  are  paid ;  perhaps,  in  the  mean- 
time, you  will  let  your  clerk  send  me  an  account  of  how  it  stands ; "  ' 
— ''  I  shall  be  obliged  to  you  to  send  in  your  account,  and  can  give 
no  further  orders  till  this  be  done ;  "  ^ — **  If  you  send  me  the  parti- 
culars of  your  account  with  vouchers,  I  will  examine  it  and  send 
cheque.  But  the  amount  cannot  be  anything  like  the  amount  you 
now  claim ;  "  ^ — ''  I  am  ashamed  your  account  has  stood  so  long ;  I 
must  trespass  on  your  kindness  a  little  longer^  till  a  turn  in  trade 
takes  place ;  '*  ^ — '^  Your  demand  is  not  just ;  I  am  not  in  your  debt 
anything  like  902. ;  I  will  settle  the  difference  when  we  meet ;  "^ — 
**  I  have  received  your  letter,"  [which  stated  that  some  items  in  the 
bill  sent  with  it  were  of  more  than  six  years'  standing] ;  '^  P.  will 
attend  for  me  to  tax  your  costs,  and  one  will  then  know  what  to 
pay,  the  other  what  to  receive;"^ — "I  send  you  my  account, 
leaving  a  blank  for  your  counter  demand  on  me,  and  beg  that  you 
will  favour  me  with  the  balance ;  "• — "  I  will  at  any  time  pay  my 

*  Shah  Mukhun  Lall  v,  Nawab  Imtiazood  Dowlah,  10  Moo.  Ind.  App.  C.  362. 
See  Wilby  v.  Elgee,  10  Law  Rep.,  C.  P.  497. 

>  Sidwell  r.  Mason,  2  H.  &  N.  306  ;  Godwin  v,  CuUey,  4  H.  &  N.  373. 
»  Chaaemore  v.  Turner,  10  Law  Rep.,  Q.  B.  600,  per  Ex.  Ch. ;  45  L.  J.,  Q.  B. 
S6,  S.  C 

*  Quincey  v.  Sharpe,  L.  R.,  1  Ex.  D.  72  ;  45  L.  J.,  Ex.  347,  S.  C. 

*  Skcat  r.  Lindsay,  46  L.  J.,  Ex.  249 ;  L.  R.,  ?  Ex.  D.  314,  S.  C.  nonu  Skeet 
f.  LindftaT. 

*  Comforth  v.  Smithard,  5  H.  &  N.  13  ;  Lee  r.  Wilmot,  35  L.  J.,  Ex.  175  ; 
1  Law  Rep.,  Ex.  364 ;  and  4  H.  &  C.  469,  S.  C. 

'  CoUedge  r.  Horn,  3  Ring.  119  ;  10  Moore,  431,  S.  C. ;  Edmonds  v.  Goater, 
15  Beav.  415. 

*  Murphy  v,  Meiedith,  5  Jr.  Law  R.  120.  Held,  that  this  was  not  a  con- 
ditional acknowledgment,  on  which  the  plaintiff  could  only  recover  on  proof 
of  taxation  of  costs.     See  Archer  t?.  Leonard,  15  Ir.  Eq.  R.,  N.  S.  267. 

»  Waller  v.  Lacy,  1  M.  &  Or.  54  ;  1  Scott,  K.  R.  186  ;  8  Dowl.  563,  8.  C. ; 
Williams  r.  Griffith,  3  Ex.  R.  335. 
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proportion  of  the  joint  debt ;  "  ^ — "  I  cannot  comply  with  yom 
quest  yet ;  the  best  way  for  yon  will  be  to  send  me  the  bill  yon  h 
and  draw  another  for  301.,  the  balance  of  your  money."  ^ 

§  1079.  In  order  to  take  a  case  out  of  the  Statute  of  Limitat 
by  a  part  payment,  it  is  not  neceasary  that  at  the  time  of  the  ] 
ment  the  exact  amount  remaining  due  should  be  distUictly  at 
tained.^  Still,  it  must  appear  that  the  payment  was  made,  not  < 
on  account  of  a  debt,  but  on  account  of  the  debt  for  which  the  ac 
is  brought ;  and  therefore,  if  there  be  two  undisputed  but  enti 
separate  debts,  a  part  payment  within  six  years,  not  specifit 
appropriated,  will  not,  as  it  seems,  bar  the  statute  as  to  eitl 
MoJeoYcr,  it  mast  appear  that  the  payment  was  made  in  part 
charge  of  the  debt  declared  on  ;  for  the  meaning  of  part  payi 
is  not  the  naked  fact  of  payment  of  a  sum  of  money,  but  pays 
of  a  smaller  on  account  of  a  greater  sum,  due  from  the  pe: 
making  the  payment  to  him  to  whom  it  is  made  ;  which  part  ' 
ment  implies  an  admission  of  such  greater  sum  being  then  dne, 
a  promise  to  pay  it.'  The  circumstances,  too,  must  be  such  a 
warrant  the  jnry  in  inferring  a  promise  to  pay  the  remainder  ; 
therefore,  if  part  payment  be  accompanied  by  a  positive  refusa 
pay  any  more,  it  will  not  take  the  case  out  of  the  statute,  the 
the  debtor  admits  that  the  remainder  is  due."  The  payment,  i 
of  a  dividend  under  the  Bankruptcy  law/  or  the  payment  of  intc 
in  pDTsaance  of  a  judgment  obtained  in  a  '  former  action,  to  w! 


'  Lechmere  v.  Fletcher,  1  C.  &  M.  623 ;  .I  Tyr.  450,  S.  C. 

^  DabLs  V.  Humphriiw,  10  Bing.  446,  Sec,  also,  Evans  r.  Simon,  9  E 
282 ;  Collie  r.  Stack,  1  H.  &  N.  605,  Tlie  older  authorities  ate  not 
referred  to,  as  few  of  thein  are  law.    They  will  be  found  noticed  in  2  St, 


•  Walker  v.  Butler,  25  L  J.,  Q.  B.  377  ;  6  E.  &  B.  506,  S.  C. 

*  BiuTi  r.  Boulton,  2  Com.  B.  476.  But  sec  Walker  u.  Butler,  6  E.  < 
509—511.     See,  also,  Ntu-li  v.  Hoilgson,  cited  ixwt,  §  1081. 

t  Tippets  V.  Heane,  1  C.  M.  &  E.  252  ;  4  Tjt.  772,  S.  C.  ;  Wate 
Tompkins,  2  C.  M.  &  B.  723 ;  Tjt.  &  Gr.  137,  S.  C. ;  Waiigh  v.  Cope, 
&  W.  824,  829.    See  Worthington  v.  Qrimsditch,  7  Q,  B.  479- 

'  Wainman  r.  Kyniiian,  1  Ex.  R.  118. 

'  Topping,  Ei  parte,  In  re  Levey  &  Robson,  34  L,  J.,  Bkptcy.  44,  per 
.  Cmnworth,  C. ;  Davie.-  r.  E-l«-imU,  7  Ex.  E.  22. 
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'  Limitations  has  bees  oiiEQCcessfiilly  pleaded,'  ia  open 
bjectioD.  The  reaBon  why  the  effect  of  part-payment 
tied  by  Lord  Tenterden's  Act  appears  to  be,  tliat  it  is 
evidenced  by  an  act,  and,  as  auch,  not  so  liable  to 
tion  or  miatake  as  a  mere  acknowledgment  by  words.' 

has  been  nrged  that,  on  the  same  ground,  the  sale  and  §  993 
ods,  which,  eqnally  with  the  payment  of  money,  are 
mid  be  exempted  from  the  operation  of  Lord  Tenter- 
it  the  answer  is  that,  however  this  may  be  in  theory, 

fact  containa  no  exception  in  favour  of  the  sale  or 
ods.  These  acts,  therefore,  are  not  anfBcient  to  take 
f  the  Statute  of  Limitations,  nulesa  done  under  cir- 
hiob  would  render  the  delivery  equivalent  to  payment ; ' 
ae,  if  the  parties  were  espreesly  to  agree  that  gooda 
he  one  should  be  taken  by  the  other  in  part  payment 

In  such  a  case  the  statute  would  be  barred,  for  tiie 
ever  intended  that  the  "  part-payment "  should  neces- 
stnal  money,  but  it  will  suffice  if  it  be  made  in  any 
^e  parties  agree  shall  be  treated  as  equivalent  to  a 

Bt.' 

either  will  the  existence  of  itenu  within  six  years  in  §  9M 
.lit,  operate  to  take  the  previous  portion  of  the  acconnt 
itate  of  Limitations,  but  there  must  be  an  actual  part 
tsh,  or  something  equivalent  to  it."     Moreover,  if  in  a 

lowlandB,  41  L.  J.,  Q.  B.  187  ;  7  Law  Rep.,  Q.  R  493,  S.  C. 

Fompkins,  2  C.  M.  &  E.  726,  per  Parke,  B.  ;  Bodger  v.  Areh, 

jerid. 

artridge,  4  M.  &  Gr.  271,  287—289,  291—293  ;  4  Scott,  N.  R. 

rmling  Catliii  v.  Skoulding,  6  T.  R.  189,  as  only  applicable  to 

law  previous  to  the  passing  of  Ld.  Tenterden'ii  Act.     See,  also, 

Itiui,  2  C.  M.  &  E.  46,  47,  per  Parke,  B. 

h,  2  C.  M.  i  K  337  ;  Hooper  f.  Stephena,  4  A.  &  E.  7l  ;  7 

.  C.  ;  Blair  v.  Ormond,  17  Q.  B.  434,  435.    See  Hughes  v. 

J.,  Ch.  681  ;  7  De  Gex,  M.  &  G.  229,  S.  C. 
irch,  10  Ex.  R.  333,  340,  per  Parke,  B. ;  Amos  v.  Smith,  31 

1  H.  4  C.  238,  8.  C. ;  Maber  v.  Maber,  36  L.  J.,  Ex.  70  ;  2 

153,  S.  C. 

anridKe,  4  M.  &  Or.  271  ;  4  Scott,  N.  R.  819,  S.  C. ;  WilliamH 
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contintlouB  account  some  items  have  accrued  before^  and  others 
withiUy  the  six  years,  the  mere  payment  of  a  sum  hy  the  debtor, 
without  any  evidence  of  an  appropriation  on  his  part,  or  of  an  in- 
tention to  apply  such  sum  in  part  discharge  of  the  earlier  items, 
will  not  have  the  effect  of  exempting  them  from  the  operation  of  the 
Statute  of  Limitations ;  though,  in  such  case,  the  creditor  may  at 
any  time  apply  the  payment  to  the  debts  that  have  been  due  for  a 
longer  period  than  six  years.^  Where  a  party  had  beeti  the  maker 
of  three  promissory  notes,  two  of  which  were  barred  by  the  statute, 
but  the  other  was  not  barred,  a  payment  made  by  him  on  account  of 
interest  generally  was  attributed  exclusively  to  the  note  which  wm 
not  barred.^  It  has  been  held  in  one  case^  that  the  going  through 
an  account  with  items  on  both  sides^  and  striking  a  balance,  was  an 
act  equivalent  to  part-payment ;  the  apparent  ground  of  the  decision 
being,  that  such  a  proceeding  converted  the  set-off  into  payments^ 
and  raised  a  new  consideration  for  the  liquidation  of  the  balance.^ 
Be  this  as  it  may,  the  doctrine  will  not  extend  to  a  case  where  an 
account  has  been  merely  furnished  by  one  party,  even  though  it  con- 
tain cross  items,  and  fix  the  balance  due.^  Neither  will  it  apply 
where  the  account  actually  stated  and  settled  by  both  parties  con- 
tains items  on  one  side  only/  for  it  will  then  be  no  more  than  a 
mere  parol  statement  of,  and  promise  to  pay,  an  existing  debt ;  and 
to  hold  such  a  statement  of  account  to  be  sufficient,  would  be  to 
repeal  the  statute.^ 

§  1082.  Though  the  payment,  in  order  to  take  the  case  out  of  §90 
the  operation  of  the  statute,  may  be  either  of  principal  or  of  interest, 


V.  Griffiths,  2  C.  M.  &  R.  45  ;  5  Tyr.  748,  S.  C. ;  Mills  f.  Fowkes,  6  Bing.  N.  C. 
455 ;  7  Scott,  444,  S.  C. ;  Waller  v.  Lacy,  1  M.  &  Gr.  54,  76  ;  1  Scott,  N.  R. 
186,  S.  C. ;  Williams  v,  Griffith,  3  Ex.  R.  335. 

1  Mills  V,  Fowkes,  5  Bing.  N.  C.  455  ;  7  Scott,  444,  S.  C. 

2  Nash  i?.  Hodgson,  25  L.  J.,  Ch.  186 ;  6  De  Gex,  M.  &  G.  474,  S.  C, 
reversing  decision  of  Wood,  V.-C,  reported  in  1  Kay,  650. 

»  Ashby  V,  James,  11  M.  &  W.  542. 

*  Bristow  17.  Miller,  11  Ir.  Law  R.  461,  472. 

'  Ashby  r.  James,  11  M.  &  W.  543,  544,  per  Alderson,  B.,  apparently  over- 
ruling Smith  V,  Forty,  4  C.  &  P.  126,  pet  Vaughan,  B. 

•  Jones  tj.  Ryder,  4  M.  &  W.  32  ;  Reeves  v,  Heame,  1  M.  &  W.  3S3  ; 
Hopkins  V.  Logan,  5  M.  &  W.  248,  i)er  Parke  &  Alderson,  Bs, ;  Clark  r. 
Alexander,  8  Scott,  N.  R.  147. 
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>t  be  made  up  of  sums  due  on  botli  these  accountst 
of  the  principal  will  False  no  implied  promise  to  pay 
it  least,  if  accompauied  by  a  refusal  to  pay  It ;'  but 
of  interest  barred  by  the  statute,  though  it  does  not 
'ove  that  the  principal  money  is  due,  is  some  evidence 

*  and  if  coupled  with  other  circumstances,  as,  for 
lie  interest  was  due  upon  a  note,  which  was  allowed  to 
e  hands  of  tho  payco,  the  payment  of  that  interest 

be  regarded  as  a  sulhctent  acknowledgment  of  the 
le  note,  to  revive  the  claim  for  the  principal.*  Where 
1  in  part  payment  of  a  debt,  it  operates  to  defeat  the 
^he  time  of  ite  delivery  to  the  creditor,^  and  this,  too, 
bill  be  suhaequently  honoured  or  not ;  for  the  word 
n  Lord  Tenterden's  Act,  must  be  taken  to  be  used  by 
re  in  a  popular  sense,  and  in  a  sense  large  enough  to 
ily  paymeats  in  actual  satls&ction,  but  also  conditional 


ith  respect  to  the  mode  of  proving  the  fact  of  payment,  | 
r  many  years  put  a  forced,  though  salutary,  conatruo- 
Tenterden's  Act,  and  held  that  the  fact  could  not  be 
'  any  admission  of  the  debtor  short  of  an  acknowledg- 
ing dnly  signed.'  This  doctrine,  however,  was  at 
d  by  the  Exchequer  Chamber  as  untenable,  and  it  li 
,w  that  a  mere  parol  acknowledgment,  either  of  part 
rincipal,  or  of  payment  of  intereat,  within  six  years^ 
take  the  case  out  of  the  Statute  of  Limitations.'  It 
needless  to  add,  that,  when  the  fact  of  some  payment 
nade  has  once  been  proved,  recourse  can  be  had  to  the 


Pillock,  4  Bing.  313. 

■urdon,  10  M.  &  W.  662. 

eeiisliule,  3  C.  &  J.  61  ;  Bamlield  r.  Tupper,  7  Ex.  R.  27. 

Dodwell,  3  E.  &  B.  136 ;  In,ing  v.  Veitch,  3  M.  4  W.  00 ; 

■,  3  B.  &  Ad.  507. 

Aahton,   12  A.  &  E.  493  ;  4   P.  &  D.   201,  S.   0. ;  Willis  v. 

&.  J.  518  ;  Maghee  v.  CfNeil,  7  M.  &  W.  531  ;  Eastwood  e. 

W.  616. 

im&j,  6  Ex.  B.  S73,    See,  oLso,  Edwwds  p.  Janes,  1  Kay  &  J, 
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parol  admissions  of  the  debtor,  whether  made  before,  or  after,  or 
at  the  time  of  payment,  for  the  purpose  of  showing  on  what  account 
that  payment  was  made.^  Though  reasonable  evidence  must  be 
given  of  the  identity  of  the  debt,  on  account  of  which  payment 
was  made,  with  that  which  forms  the  subject-matter  of  the  action,' 
the  jury  will  be  warranted  in  inferring  such  identity,  in  the  absence 
of  any  proof  of  more  debts  than  one  being  acknowledged  to  be  due.^ 

§  1084.  Under  §  6  of  Lord  Tenterden's  Act  *  "  no  action  could  §  »7 
be  maintained  whereby  to  charge  any  person  upon  axij  promise  made 
after  fuU  age  to  pay  any  debt  contracted  during  infancy^  or  upon 
any  ratification  after  full  age  of  any  promise  or  simple  contract 
made  during  in&ncy,  unless  such  promise  or  ratificaMan  were  made 
by  some  writing  signed  by  the  party  to  be  charged  therewith."  As 
that  provision  was  not  considered  sufficiently  stringent  to  protect 
improvident  young  men  from  designing  sharpers,  the  Legislature 
again  interposed  in  1874,  and  passed  an  enactment  which  absolutely 
prohibits  the  bringing  of  any  action  ''  upon  any  promise  made  after 
full  age  to  pay  any  debt  contracted  during  infEUV^y,  or  upon  any 
ratification  made  after  fuU  age  of  any  promise  or  contract  made 
during  infancy,  whether  there  shall  or  shall  not  be  any  new  con- 
sideration for  such  promise  or  ratification  after  full  age."^  These 
words  will  include  any  ratification  made  after  the  7th  of  August, 
1874,  even  though  it  relate  to  a  contract  made  before  that  date.^ 
They  will  also,  in  judicial  construction,  be  held  applicable  to  any 
set-off  or  counter-claim,  although,  in  strict  interpretation,  the  lan- 
guage of  the  Act  would  seem  prima  facie  to  be  confined  to  actions 
brought.7 

>  Waters  v.  Tompkins,  2  C.  M.  &  R.  723 ;  Tyr.  &  Gr.  137,  S.  C.  ;  Be^-an 
V.  Gething,  3  Q.  B.  740  ;  3  G.  &  D.  59,  S.  C. ;  Edan  v.  Diidfield,  1  Q.  B.  307, 
308,  per  Ld.  Denman.    See  Baildoii  v.  Walton,  I  Ex.  R.  617. 

2  Waters  v.  Tompkins,  2  C.  M.  &  R.  727,  per  Parke,  B. 

3  Evans  v.  Davies,  4  A.  &  E.  840  ;  3  N.  &  P.  464,  S.  C. ;  Bum  v.  Boulton, 
2  Com.  B.  476.  As  to  the  law,  where  payment  is  made  by  one  of  several  joint 
debtors,  see  ante,  §§  744 — 746. 

4  9  G.  4,  c.  14,  §  6,  repealed  by  38  &  39  V.,  c.  66. 

6  37  &  38  v.,  c.  62,  §2. 

«  Ex  parte  Kibble,  re  Onslow,  10  Law  Rep.,  Ch.  Ap.  373. 

7  Rawley  v.  Rawley,  L.  R.,  1  Q.  B.  D.  460 ;  46  L.  J.,  Q.  B.  675,  S.  C.  in  Ct 
of  App. 
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5  of  Lord  Tenterden'B  Act  enacts,  that  "  no  action  §  W 
fht,  whereby  to  charge  any  person  upon,  or  by  reason 
lentation  or  assurance  made  or  given  concerning  or 
B  character,  conduct,  credit,  ability,  trade,  or  dealings 
[>erson,  to  the  intent  or  purpose  that  such  other  person 
edit,  money,  or  goods  upon ,'  unless  such  representation 
M  made  in  writing,  signed  by  the  party  to  be  charged 

This  provisioQ, — which  is  now  in  substance  extended 
'  the  Act  of  19  &  20  Viet.,  c.  60,  b.  6,— was  rendered 
the  case  of  Pasley  v.  Freeman,'  which  afforded  ample 
>r  evading  the  enactment  of  the  Statute  of  Frauds, 
guarantees  to  be  in  writing,*  by  enabling  the  plaintiff 
lemand,  not  upon  a  special  promise  to  answer  for  the 
!t  of  another,  but  upon  a  tort  or  wrong  done  to  him, 

or  fraudulent  representation  made  by  the  defendant, 
duce  him  to  contract  with  another  person. 

he  meaning  of  the  word  "ability,"  mentioned  in  the  $9: 

been  the  subject  of  more  than  one  lengthened  dis- 
lie  courts  of  law.     In  Lyde  v.  Barnard,^  an  action 

against  the  trustees  of  Lord  Edward  Thynne,  for 
tenting  that  Lord  Edward's  life-interest  in  certain 
ty  was  charged    with  only  three  annuities,  whereby 

was  induced  to  purchase  an  annuity  from  Lord 
ired  by  his  bond,  &c.,  and  by  an  assignment  of  his 
le  trust  fund ;  whereas  the  defendant  well  Imew  that 
irest  was  also  charged  with  a  mortgage  of  20,0002. 

at  the  trial  that  the  representations  were  by  parol, 
if  the  Court  of  Exchequer  were  equally  divided  on 
,  whether  they  related  to  the  ability  of  Lord  Edward ; 


'  upon  "  ia  obviouBly  a  miBprmt. 

r.  Jewegbury,  43  L.  J.,  Q.  B.  B6,  per  Ex.  Cli.  ;  9  Law  Rep.,  Ch, 
where  held  that  the  signature  of  a  manager  of  a  bonking  com- 
he  signature  of  the  bank  within  the  meaning  of  this  Act,  over- 
Winterbotham,  42  L.  J.,  Q.  B.  Ill  ;  8  Law  Bep.,  Q,  B.  244,  S.  C. 
;  2  Smith,  L.  0.  68,  S.  C. 
019, 1030—1034. 
101 ;  Tyr.  &  Gr.  250,  S.  C.    See  1  Smith,  L.  C.  167— IflS. 
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Barons  Parke  and  Alderson  contending  that  they  siiaplj  bad 
reference  to  the  state  of  the  fund ;  but  Lord  Abinger  and  Banm 
Gurney,  with  apparently  more  reason,  holding  that  they  related 
to  the  state  of  the  fund,  as  an  element  only  of  Lord  Edward's 
personal  credit,  and  that  substantially  the  question  which  they 
purported  to  answer,  regarded  his  ability  to  give  security  of  ade- 
quate value.  This  last  opinion  is  somewhat  confirmed  by  a  sub- 
sequent decision  of  the  Court  of  Queen's  Bench.^  There,  a  fidae 
representation  by  a  solicitor,  that  his  client  might  be  safely  trusted, 
because  he  had  lately  purchased  an  estate,  and  the  title-deeds  were 
in  his  (the  solicitor's)  possession,  so  that  the  client  could  do 
nothing  without  his  knowledge,  was  held  by  the  judges  to  be  a 
representation  respecting  the  ability  of  the  chent,  which,  conse- 
quently, required  to  be  in  writing. 

§  1087.  In  order  to  come  within  the  meaning  of  the  Act,  it  is  §  KX 
not  necessary  that  the  action  should  be  brought  directly  upon  the 
representation ;  but  where  a  plaintiff  sought,  in  an  action  for 
money  had  and  received,  to  recover  the  value  of  goods  which  he 
had  supplied  to  a  third  party  on  the  defendant's  representation, 
and  which  had  been  sold  by  such  third  party,  and  the  proceeds 
paid  to  the  defendant,  the  court  held  that,  as  the  plaintiff's  case 
rested  on  the  misrepresentation  alone,  it  directly  fell  within  the 
terms  of  the  Act.^  Perhaps,  had  the  misrepresentation  formed 
only  one  link  in  the  chain  of  fraud,  by  which  the  plaintiff  bad 
been  deprived  of  his  goods,  the  result  might  have  been  different.^ 
The  Act  also  applies  to  a  misrepresentation  made  by  one  partner 
respecting  the  credit  of  the  firm.*  When  several  false  represen- 
tations respecting  a  man's  character  have  been  made  by  different 
persons,  or  when  the  same  person  has  made  one  representation  in 
writing  and  another  in  conversation,  the  action  will  be  maintain- 
able, if  the  jury  are  of  opinion  that  the  plaintiff  was  mainly  or  even 
partially  induced  by  the  writing  declared  on  to  give  the  credit  which 
occasioned  the  loss.^ 


*  Swann  v,  Phillips,  8  A.  &  E.  457  ;  3  N.  &  P.  447,  S.  C. 

»  Haslock  V.  Fergusson,  7  A.  &  E.  86 ;  2  N.  &  P.  269,  S.  C.  »  Id. 

<  Devaux  r.  Steiiikeller,  6  Bing.  N.  C.  84  ;  8  Scott,  202,  S.  0. 

«  Wade  V.  Tatton,  25  L.  .T.,  C.  P.  240. 
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0  take  a  case  out  of  the  Real  Property  Limitation  A  cts  §  lOOl 
l874,^  the  several  acknowledgments  mentioned  therein 

a  writing  and  duly  signed.  -  Thus,  under  §  14  of  the 
Q  acknowledgment  of  the  title  of  the  person  entitled  to 
rent,"  must,  in  order  to  neutraliBe  the  effect  of  hia 
»  of  the  possession,  or  of  the  receipt  of  the  profits,  or 
'  given  to  him  or  hie  agent  in  writing,  signed  by  .the 
session,  or  in  the  receipt  of  the  profits  of  such  land,  or 
luch  rent."    So,  nnder  §  26^  of  the  first,  and  §  7  of  the 

1  acknowledgment  of  the  title  of  the  mortgagor,  or  of 
redemption,"  mast,  in  order  to  keep  alive  his  rights, 
>f  the  mortgagee  obtaining  the  possession  or  receipt  of 
f  any  land,  or  the  receipt  of  any  rent,  be  "  given  to 
ir,  or  some  person  claiming  his  estate,  or  to  the  agent 
gagor  or  person,  in  writing,  signed  by  the  mortgagee, 
m  claiming  through  him."*  J  40  of  the  first  Act 
hat  "  no  action  or  suit  or  other  proceeding  shall  be 
recover  any  sum  of  money  secured  by  any  mortgage, 

lien,  or  otherwise  charged  upon,  or  payable  oat 
'  or  rent,  at  law  or  in  equity,  or  any  legacy,  but 
y  years  next  after  a  present  right  to  receive  the  same 
ccrued  to  some  person,  capable  of  giving  a  discharge 
e  of,  the  same ;  nnleas,  in  the  meantime,'  some  part 
pal  money,  or  some  interest  thereon,  shall  have  been 
3  acknowledgment  of  the  right  thereto  shall  have  been 


1,  c.  27  ;  extended  to  Ireland  by  6  &  7  V.,  c  54,  and  7  &  8  V., 

;e,  §  74, 1..  13. 

,,  c.  57.    See  ante,  §  74,  n.  13. 

rbutim,  ante,  §  747,  n.  1. 

at    ui  a  sufficient   acknowledgment  to  ratisfj  these  woids,  see 

Hobeou,   16   Beav.    236 ;    3    De  Gex,   M.  &   Q.    620,   S.   C.  ; 

ibey,  12  Sim.  402 ;  Thompson  v.  Bowyer,  2  New  R.  604,  per 

ic  on  a  bond  executed  by  an  ancestor  is  not  a  sum  "  charged 
lie  out  of,  any  land,"  within  the  meaning  of  this  section ;  Bod- 
r,  1  De  Gei  &  J.  1 ;  26  L,  J.,  Ch.  438,  S.  C. ;  SO  L.  J.,  Ch.  329, 
)d,  V.-C.  ;  Morley  «.  Moriey,  25  L.  J.,  Ch.  1  ;  6  De  Gex,  M.  &  G. 

meaning  of  these  wordn,  see  H  irty  v.  Davis,  13  Ir,  haw  R.  S3. 
3k2 
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given  in  writing  tigned  by  the  person  by  whom  the  same  shal 
payable,^  or  kia  ageat,  to  the  persoB  entitled  thereto  or  his  agi 
and  in  each  case  no  Boch  action  or  soit  or  proceeding  shall 
brought,  but  within  twenty  jearB  after  such  payment  or  acki 
lodgment,  or  the  last  of  snch  payments  or  acknowledgment! 
more  than  one  was  given."  ^  §  8  of  the  Act  of  1874  is  in  the  s 
words,  except  that  s  period  of  twelve  years  Is  subatitnted  for  thi 
twenty.* 


§  1089.  The  acknowledgments  of  title  mentioned  in  these  . 
should  be  distinct  and  unconditional ;  and,  therefore,  vhei 
party  in  adverse  posseBsion  of  land,  on  being  applied  to  by 
person  claiming  title  to  it,  to  pay  rent  and  take  a  lease,  wrot 
answer : — "  Although,  if  matters  were  contested,  I  think  I  a 
establish  a  legal  tight  to  the  premises,  yet,  under  all  the  circ 
stances,  I  will  accede  to  your  proposal  of  my  paying  a  mode 
tent,  on  an  agreement  for  a  term  of  twenty-one  years ;  " — ^it 
held,  that,  as  this  arrangement  was  never  carried  into  efTect, 
letter  written  wil^  a  view  to  it  could  not  be  regarded  as  an  acki 
lodgment  of  title,  within  the  meaning  of  §  14  of  the  Act  of  18 
Where  an  acknowledgment  of  title  is  distinct,  no  objection  caE 
taken  to  it  on  the  ground  that  it  was  obtuned  by  compulsion 
given  upon  oath.  An  answer,  therefore,  to  a  bill  in  Chancery  ni 
the  old  forms  of  pleading  vrill,  if  it  acknowledges  the  plaint 
title,  be  sufBcient  to  satis^  the  statute.^ 

§  1090.  Again,  the  Act  passed  in  1833  for  the  Amandmen 

'  As  to  the  meaning  of  thettc  wonls,  see  and  compare  Toft  v.  Stephei 
1  De  Gei,  M,  &  G.  38,  40  j  Peara  e.  Laing,  40  L.  J.,  Ch.  225,  per  Bt 
V.-C. ;  Bolding  v.  Lane,  1  De  Gei,  J.  &  S.  1S2,  per  Ld.  Weatbnry,  < 
ruling  S.  C.  as  decided  by  Stuart,  V.-C,  3  Qiff,  561  j  and  In  re  Fitanau 
16  It.  Eq.  E.,N.  S.440. 

*  The  above  enactment  has  been  extended  by  the  Act  of  23  &  24  T.,  c 
\  13,  to  the  case  of  claims  to  the  estates  of  petsone  dying  intestat&  See  fiei 
Fenn,  35  L.  J.,  Cb.  464. 

'  This  enactment  does  not  come  into  operation  till  the  1st  Jan.,  1879, 
of  the  Act. 

'  Doe  v.  Edmonds,  6  M.  &  W.  295.  See  Doe  v.  Beckett,  4  Q.  B.  BOl, 
cases  cited  in  the  five  notes  preceding  the  last. 

'  Goode  e.  Job,  28  L.  J.,  t^.  B.  1  ;  1  E.  &  E.  6,  S.  C. 
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rter  enactiDg  that  sU  actions  of  debt  for  rent  upon  an 
demise,  or  of  covenant  or  debt  upon  any  bond  or 
y,  or  of  debt  or  scire  fociaa  upon  recognisance,  must 
rithin  twenty  years  after  the  caase  of  such  actions 
orides,  that  "  if  any  acknowledgment  shall  have  been 
by  writing  signed  by  the  party  liable  by  mtue  of  such 
ecialty,  or  recognisance,  or  his  agent,  or  by  part-pay- 
t-satisfaction,  on  account  of  any  principal  or  interest 
le  theroon,"  the  plaintiff  may  bring  his  action  for  the 
ling  unpaid,  and  so  acknowledged  to  be  dne,  within 
after  such  acknowledgment* 

'itb  respect  to  acknowledgments  by  signed  writings  §  1004 
et,  it  seems  to  be  clear,  that  the  amount  need  not  be 
lem  any  more  than  in  acknowledgments  under  Lord 
Act ;  bnt  if  anything  be  due,  the  amount  may  be 
arol  evidence.'  The  acknowledgment,  too,  need  not 
promise  to  pay,'  though  it  must  contain  an  admission 
y  existing  debt,  and  if  it  merely  shows  that  a  debt 
some  prior  time,  it  will  not  suffice.^  Unlike  the  law 
s  the  admissions  of  simple  contract  debte  under  the 
:if  LimitationB,^  an  acknowledgment  made  to  a  third 
lisfy  this  Act ; '  and  where  a  mortgagor,  in  assigning 
r  redemption,  had  recited  that  all  interest  was  paid 
ortgage,  the  court  held,  in  an  action  brought  by  the 
gainst  the  mortgagor  on  the  original  mortgage  deed, 
,y  years  &om  the  date  of  the  assignment,  that  such 
mple  evidence  of  an  acknowledgment  by  part  payment 


:,  C.  4S. 

It,  ante,  p.  »2,  n.  2.    The  Irish  Act,  16  &  17  V.,  c  U3,  con- 
lat  aitnilar  provisioo,  in  §  20; 

p.  Lee,  44  L.  J.,  Ch.  376,  pet  Lds.  Js. 
6&17  V.,c.  113,  523,  It. 

Bonser,  3  Ek.  R.  496,  per  Parke,  B. ;  see  uite,  §  1075. 
Bannister,  4  Brew.  432,  per  Kinderaley,  V.-C.    See  ante,  §  1076. 

Bonser,  3  Ex.  R.  491.  •  See  ante,  $  1075, 

Banniater,  4  Drew.  43S,  regolvii^;  a  point  left  undecided  in 
mser,  3  Ex.  R.  491,  499,  600.     See  Wilby  v.  Hgee,  10  Law 
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4^  interest,  bo  as  to  take  the  case  out  of  the  Btatnte.^  The  assigi 
too,  in  this  csBe,  ha-ring  in  ptUBaance  of  s  covenant  contains 
the  deed  of  aaBignment  paid  the  future  interest  to  the  mortga^ 
Emoh  payment  was  considered  by  the  jai^es  to  be  a  enffic 
acknowledgment  as  against  the  mortgagor.' 

§  1092.  Bj  the  Prescription  Acts,  claims  to  rights  of  comi 
and  other  profits  i  prendre,^  to  rights  of  way  or  other  easement: 
the  use  of  light,  to  the  payment  of  a  modns,  or  to  exemption  f 
tithes,  are  rendered  indefeasible  a^r  the  lapse  of  certain  def 
periods,  unless  it  shall  appear  that  the  respective  privileges  i 
enjoyed  "  by  some  consent  or  agreement  expressly  made  or  g. 
for  that  purpose  by  deed  or  writing."* 

§  1098.  A  proviso  is  contained  in  g  7  of  the  Railway 
Canal  Traffic  Act  of  1854,'  to  the  effect  that  no  special  cost 
between  any  railway  or  canal  company  and  any  other  party 
specting  the  receiving,  forwarding,  or  delivering  of  any  anin 
articles,  goods,  or  things,  shall  be  binding  upon  or  affect  any  : 
party,  unless  it  be  just  and  reasonable,  and  be  signed  by  such  pi 
or  by  the  person  delivering  such  things  for  carriage.' 

§  1094.  Under  the  Mercantile  Law  Amendment  Acts  of  H 


'  Forsyth  v.  Bristowe,  8  Ex.  R.  718.  >  Id, 

•  The  Act  does  not  apply  to  proflta  i  prendre  in  groos,  Shuttleworth  ■ 
Fleming,  19  Com.  B.,  N.  S.  687  ;  or  to  righta  cLumed  by  a  copyholder  i 
own  tenement  accordiDg  to  the  custom  of  the  mfinor,  Hanmer  v.  Cbaxxix, 
Oei,  J.  &  3. 029. 

<  2  &  3  W.  4,  c.  71,  §§  1,  2,  3,  cited  ante,  p.  91,  n.  3 ;  extended  to  In 
by  21  &  22  v.,  c.  42 ;  2  &  3  W.  4,  c  100,  §  1.     See  ant*,  p.  90. 

'  17  &  18  v.,  c.  31 ;  Gregory  t..  W.  Midi.  Ry.  Co.,  33  L.  J.,  Ex.  165. 

'  SeeWiae  v.  Gt  Weat.  Hy.  Co.,  26  L.  J.,  Ex.  258;  1  H.  &  N.  63,  S 
Simons  v.  Gt  West.  By.  Co.,  18  Com.  B.  806  ;  2  Com.  B.,  N.  S.  620 ;  ] 
&  N.-WesL  Ey.  Co.  v.  Durham,  id.  826  (  Pardington  v.  S.  Wales  Ry.  ( 
H.  &  N.  392 ;  Peek  v.  N.  Stafford.  Ry.  Co.,  10  H.  of  L.  Caa.  473 ;  : 
32  L.  J.,  Q.  B.  241,  per  Dom.  Proc.,  reversing  S.  C.  in  Ex.  Ch.  5  E.  4  B. 
and  affirming  3.  C.  in  Q.  B.,  27  L.  J.,  Q.  B.  466 ;  E.  B.  &  E.  958,  S 
M'ManuB  r.  Lane.  &  Yorkshire  Ey.  Co.,  4  H.  &  N.  327,  per  Ex.  Ch.,  revf 
S.  C.  in  Ex.,  2  H.  &  N.  693  ;  Lewis  v.  Gt.  West,  By.  Co.,  5  H.  &  N.  867  ; 
T.  S.  Devon  Ry.  Co.,  id.  875  ;  3  H.  &  C.  337, 8.  C.  in  Ek.  Ch. ;  Lloyd  v.  T\ 
ford  &  Lini.  Ry.  Co.,  15  Ir.  Law  R.,  N.  S.  37. 


TBDCK  ACT — ACT   RELATING  TO  DIBTRESSES.  919 

espectirelj  paBsed  for  Scotland,'  and  for  England  &ud 
]  acceptance  of  any  bill  of  exchange  made  after  that 
9  fiufGcient  to  bind  or  charge  any  person,  unless  the 
riting  on  such  bill,  or,  if  there  be  more  than  one  part 
on  one  of  the  said  parts,  and  signed  b;  the  acceptor  or 
duly  authorised  by  him." 

^in,  the  Track  Act  of  18S1  contains  a  special  pro-  ^ 
stoppage  or  deduction  shall  in  any  case  be  made  from 
'  any  artificer  protected  by  that  statute,  unless   the 
for  such  stoppage  or  deduction  shall  be  in  writing,  and 
!h  artificer."' 

nder  the  Act  for  amending  the  law  of  distress,  s  |  hmij 
seeks  to  protect  his  goods  &om  being  distrained 
it  due  to  the  superior  landlord,  must  "  make  a  de- 
writing"  to  the  effect  stated  in  the  Act,  "and  to 
tion  shall  be  annexed  s  correct  inventory  Babscribecl 
r,  of  the  formtore,  goods,  and  chattels  referred  to  la 


nder  "  the  Attorneys'  and  8oUcitorB'  Act,  1870,"  ft 
ead  of  being  satisfied  with  ordinary  taxed  costs,  may 
d  agreement  with  his  client  "respecting  the  amount 
rf  payment"  for  his  services,  whether  past  or  fiitute, 
b  agreement  be  in  writing,  and  be  signed  by  both 
further  that  it  be  pronounced,  either  by  the  taxing 
the  court,  to  be  fair  and  reasonable.'  Such  an  agree- 
indeed,  be  enforced  by  action,^  hut  the  remunenttion 
may,  if  the  terms  be  feir  and  reasonable,  be  recovered 
ry  way.     An  undertaking  by  a  solicitor  to  "  charge 


c.  60,  §  11.  »  19  4  fiO  v.,  e.  97,  j  6. 

,  c.  37,  S§  S3,  24.    See  CutU  v.  Ward,  2  Law  Rep.,  Q.  B.  367  t 
J.  C. ;  Pillar  t.  Llynvi  Cwd  Co.,  4  Law  Rep.,C.  P.  7BB. 

c.  97,  §  1.     It  ie  not  clear  wlicthet  the  declaration  rnnat  ba 
I  well  a«  the  inventory. 

?i  p.  Munro,  L.  R.  1  Q.  B.  D.  724  ;  45  L.  J.,  Q.  B.  816,  S.  C, 
iro,  re  Lewi«.  <  33  &  34  V.,  c.  28,  §}  4,  9.  r  §  8. 


i:i' 


9t£U  C0NTIUCI3  UNDER  MERCHANT   SHIFPINQ  ACT.         [P^ 

nothing  if  he  lost  the  action,"  floes  not  fall  within  these  prorii 
and  need  not  be  ia  writing.' 

§  1098.  The  Merchant  Shipping  Act  of  1854,  among 
protections  which  it  affords  to  merchant  seamen,  enacts,  tha 
master  of  every  ship,  except  ships  of  less  than  eighty  torn 
clasively  employed  in  the  coasting  trade,  shall  enter  int 
agreement  with  every  seaman  whom  ha  carries  to  sea  fron 
port  of  the  United  Kingdom  as  one  of  bis  crew,  which  agree 
mast  be  in  a  form  sanctioned  by  the  Board  of  Trade, — ^mi 
dated  at  the  time  of  the  first  signature  being  attached  to 
mnst  contain  a  variety  of  particulars  specified  in  the  Act,- 
mcst  be  signed  first  by  the  master  and  afterwards  by  the  eeai 
and  the  signature  of  the  seaman  mast  be  duly  attested  in 
case  of  a  foreign-going  ship  by  a  shipping-master,  and  in  the 
of  a  home-trade  ship,  either  by  a  shipping-mxister  or  by 
other  witness;  and  in  either  event,  before  tlte  seaman  exe 
the  instrument,  it  must  be  read  over  and  explained  to  him,  < 
least,  the  witness  must  ascertain  that  he  understands  its  meai 
The  same  statute  also  enacts,  in  §  142,  that  "  in  the  ease  of 
boy  boand  apprentice  to  the  sea  service  by  any  guardians  or 
seers  of  the  poor,  or  other  persons  having  the  authority  of 
dians  of  the  poor,  the  indentures  shall  be  executed  by  the  bo; 
the  person  to  whom  he  is  hound  in  the  presence  of,  and  sh« 
attested  by,  two  justices  of  the  peace,  who  shall  ascertain 
the  boy  has  consented  to  be  bound,  and  has  attained  the  a 
twelve  years,  and  is  of  sufficient  health  and  strength,  and  tha 
master  to  whom  the  boy  is  to  be  bound  is  a  proper  person  fo: 
purpose." 

§  1099.  "The  Pawnbrokers'   Act,    1872,"^    which  cmpt 

'  JenningH  «.  Johnson,  8  Ijiw  Rep.,  C.  P.  425, 

»  17&18  v.,  0.  104,  §§  149,150,  155;  as  amended  by  36  &  37  V.,  c  8 
As  to  how  the  agreement  is  to  lie  attested  if  the  seaman  is  t 


Colonial  or  foreign  port,  aee  § 
when  the  agreement  in  altered  liy  the  v 
to  how  releosuB  between  niu'itei  mid  seiinia] 
§  176.  As  to  {^{reements  with  fiBhennen, 
'  .^5  &  36  v.,  c.  93. 


o  what  attestation  is  neo 
It  of  all  parties,  see  §  163 

to  be  attested  and  prove 
:6  &  37  v.,  c.  85,  §  8. 
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to  moke  special  contractB  with  pawners  in  respect 
ir  loans  above  408.,  piovideB,  in  §  24,  that,  in  every 
le  pawnbroker  shall  deliver  a  special  contract  pawn* 
b;  himself  to  the  pawner,  and  that  the  pawner  shall 
cate  of  such  ticket.'  Again,  nnder  the  Acts  for 
ackney  and  Stage  Carriages  within  the  Metropolitan 
cts   of  London   and  Dublin,  no   proprietor  of  snch 

enforce  the  payment  of  any  snm,  claimed  firom  any 
tdactor  on  accoont  of  his  earnings,  miless  under  an 

writing,  which  shall  have  been  signed  by  snch  driver 
in  the  presence  of  a  competent  witness.' 

ior  to  the  year  1866,  several  of  the  Acts  relating  §  ioo'a 
reqnired  that  certain  orders  and  other  instmments, 
led  from  visitors  and  jnstices,  should  be  under  their 
tdt  and  seaU ;  bat  as  these  minute  regulations  were 
practically  inconvenient,  a  clause  was  inserted  in 
IS  &  19  Vict.,  c.  106,*  which  dispensed  with  the 
employing  any  seal  in  fdtnre,  and  which  even  went 
provide,  that  all  docaments,  which  onder  the  statutes 
had  already  been  duly  signed  by  a  visitor  or  a 
1  be  deemed  vaHd,  though  no  seal  had  been  attached 


ifl  Bankruptey  Act,  1869,  coutains  some  regulations  §  1007u 
e  appointment  of  agents  to  act  in  bankruptcy, 
MBibly  be  found  inconvenient  in  practice.  Thus,  it 
that  a  corporation  cannot  prove  a  debt,  vote,  or 
in  bankniptoy  except  by  an  agent  duly  authorised 
And  if  an  ordinary  creditor  is  anxious  to  appoint  a 
iresent  him  in  any  bankruptcy  matter,  such  person 
tinted  "in  the  prescribed  manner,  by  instrument  in 


«  and  dupliotes  are  exempt  from  Stamp  Duty,  §  24  of  the  Act 

.  86,  5  23 :  1«  &  17  v.,  c  112,  §  36,  Ir.    Under  the  London 

:nt  recjuires  no  stamp.     §  23. 

100 ;  IS  &  17  v.,  cc  96  &  87.  «  §  16. 

v.,  c.  71,  §  80,  r.  7.  •  §  80,  r.  8. 
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IVSAT  NOTICES  UOBT  BE   FEBSOHALLY  BiaHED. 


§  1102.  By  the  Act  which  goreniH  the  regiHtration  of  p 
entitled  to  Tote  in  the  election  of  membera  of  Farlisma 
noticoB  of  objection  to  persona  remaining  on  the  list  of  ^ 
mnst  be  individaally  signed  at  the  foot  of  the  notice  b;  the  ] 
objecting ;  ^  and  if  the  notice  is  sent  b;  the  post,  and  the  ser 
it  is  sought  to  be  established  by  the  production  of  a  dnj 
stamped  at  the  Post-office,  this  duplicate  must  be  personaU; 
scribed,  and  exteinally  directed,  in  the  same  manner  as  thi 
sent.^  3o,  imdei  the  same  Act,  notices  of  intention  to  pro: 
an  appeal,  whether  transmitted  to  the  master  of  the  Coi 
Pleas  Division,  or  sent  to  the  respondent,  must  be  signed  1 
appellant  himself.^  Again,  all  notices  of  appeal  to  any  coi 
general  or  quarter  sessions,  other  than  those  against  summar 
Tictions,  orders  of  removal,  orders  under  any  statute  relati 
pauper  lunatics,  orders  in  bastardy,  or  any  proceedings  by  Tirl 
any  Act  relating  to  the  revenue,  must  specify  in  writing  the 
cular  grounds  of  appeal,  and  be  signed  by  the  person  givin 
same,  or  his  solicitor  on  bis  behalf* 


§  1103.  Under  the  Poor-law  Amendment  Acts,  no  paape 
be  removed  from  one  parish  to  another,  unless  by  written  eoi 
until  twenty-one  days  after  notice  of  chargeability  {»  uf 
accompanied  by  a  copy  or  counterpart  of  the  order  of  ren 
and  by  a  statement  of  the  grounds  of  removal  under  the  ] 


•  6  &  7  v.,  c.  18,  §  7,  and  Sch.  A,  No.  4  &  6,  aa  to  coimtiea  j  §  11 
B.,  No.  10  &  11,  as  to  cities  and  borouglis  ;  Toma  v.  Ciuuing,  7  M.  &  G 
Pruen  v.  Cox,  2  Cow.  B.  I.  As  to  the  Irish  law,  see  13  &  14  V., 
^  26  &  36. 

'  6&7  v.,  c.  19,  §  100;  Toma  v.  Cuming,  7  M.  4  Or.  88 ;  8  Scott, 
910, 8.  C.  ;  Birch  v.  Edwards,  6  Com.  B.  46  ;  Lewis  v.  Roberta,  11  Co: 
N.  S.  23  ;  Smith  v.  Jamea,  id.  82.  See  Barclay  *.  Parrott,  1  Com.  B., 
49  ;  Beneah  v.  Booth,  18  Com.  B.,  N.  S.  111.  See,  also,  13  &  14  T., 
§  113,  as  to  the  Irish  Uw. 

■  6  &  7  v.,  c.  18,  §  62  ;  Petherbridge  v.  Ash,  4  Com.  B.  74.  See  B< 
V.  West  Derby,  2  Com.  B.'  72.  As  to  the  Irish  law,  aee  13  &  14  V., 
§76. 

♦  12  &  13  v.,  c,  45,  §5  1  &  2.  In  R.  v.  Js.  of  Kent,  8  Law  Bep.,  Q.  B 
the  Court,  with  very  questionable  propriety,  held  that  the  Statute  was  con 
with  though  the  Notice  of  Appeal  was  signed  only  by  the  clerk  of  the  i 
lants'  attorney,     Sed  qu.     S.  C.  42  L.  J.,  M.  C.  112.    .* 


r 
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of  ths  overseers  or  guardians  of  the  parish  obtainiiig  such  order,  or 
any  three  or  more  of  such  guardians,  shall  have  been  sent  by  them 
ihrongh  the  post  or  otherwise  to  the  overseers  of  the  parish  to 
whom  sach  order  shall  be  directed ;  ^  and  no  appeal  can  be  heard 
against  such  order,  unless  the  overseers  or  guardians  of  the  appel- 
lant parish,  or  any  three  or  more  of  such  guardians,  shall,  with  a 
notice  of  appeal,  or  fourteen  days  at  least  before  the  first  day  of 
the  sessions  at  which  such  appeal  is  intended  to  be  tried,  have  sent 
or  delivered  to  the  overseers  of  the  respondent  parish  a  statement  in 
writing  under  their  hands  of  the  grounds  of  appeal.*     The  notice  of 
appeal,  as  also  the  statement  of  grounds  of  appeal,  may  be  trans- 
mitted through  the  post ;'  and  the  fourteen  days  will  be  calculated 
from  the  time  when,  according  to  the  usual  course  of  post,  the 
notice  ought  to  reach  the  respondents.^ 


}  1104.  In  construing  these  provisions,  the  Court  of  Queen's  §  1009 
Bench  has  held  that,  although  notices  of  appeal  may  be  signed  by 
the  solicitor  on  behalf  of  the  appellant  parish,'  notices  of  charge- 
ability,  and  statements  of  grounds  of  removal  and  of  appeal,  must 
respectively  bear  the  signatures  of  the  overseers  or  guardians.^ 
They  will,  however,  be  vahd,  if  signed  by  a  majority  of  the  aggre- 
gate body  of  the  overseers  and  churchwardens  ;^  though  they  must 
be  signed  by  at  least  such  a  majority.^  Still,  it  is  not  necessary 
that  the  document  should  show  on  its  face  that  it  proceeds  from  a 
majority  of  the  parish  officers,®  but  it  is  certainly  very  desirable 
that  this  fact  should  appear.^^  The  guardians  mentioned  in  these 
clauses  are  not  guardians  of  a  union,  but  are  guardians  expressly 
appointed  to  act  for  particular  parishes  under  §  39  of  4  A;  6  W.  4, 
c.  76.^^     Ab  a  parish  is  generally  bound  by  the  acts  of  those  persons 


1  4  &  5  W.  4,  c.  76,  §  79  ;  11  &  12  V.,  c.  31,  §§  2,  9. 

*  4  &  5  W.  4,  c  76,  §  81.  »  14  &  15  V.,  c.  105,  §  10. 

*  R.  V.  Slawstone,  18  Q.  B.  388. 

*  R.  r.  Middlesex,  1  L.  M.  &  P.  621  ;  R.  v,  Carew,  id.  626,  n. 

*  R-  r.  Derby,  1  L.  M.  &  P.  660,  per  Patteson,  J.  ;   R.  v.  Middleaex,  id. 
<S5,  per  id. ;  R.  «.  Worcester,  5  Q.  B.  508,  n. ;  R.  i?.  Surrey,  id.  506, 

7  R.  r.  Warwickshire,  6  A.  &  E.  873 ;  2  N.  &  P.  153,  S.  C. ;  R.  c.  Derby- 
rfiiit,  6  A.  &  £.  885.  «  R.  V.  Westbury,  5  Q.  B.  500. 

*  R.  r.  CtJerne,  11  Q.  B.  909.  »  R.  t.  Westbury,  5  Q.  B.  504,  505. 

"  K.  r.  Surrey,  5  Q.  B.  506  ;  R.  v,  Lambeth,  and  R.  t».  Southampton,  id.  513* 


924  STATUTABLE    NOTICES — ^TBBASURY  WABRANTS.       [PABT  IL 

whom  it  represents  to  be  its  officers,  the  adverse  parish,  on  a  prin- 
ciple of  reciprocity,  is  precluded  from  disproving  the  legality  of  the 
appointments  of  such  officers,  unless  the  notice  signed  by  them  be 
invalid  on  its  face.^ 

§  1105.  The  Metropolis  Local  Management  Act^  enacts,  in  §100 
§  222,  that  **  every  notice,  demand,  or  like  document  given  by  or 
on  behalf  of  the  Metropolitan  Board  of  Works,  or  any  vestry  or 
district  Board  under  that  Act,  may  be  in  writing  or  print,  or 
partly  in  writing  and  partly  in  print,  and  shall  be  sufficiently 
authenticated  if  signed  by  their  clerk,  or  by  the  officer  by  whom 
the  same  is  given."*  Similar  provisions  are  contained  in  §  64  of 
the  Companies'  Act,  1862,*  which  enacts,  that  "  any  sunmions, 
notice,  order,  or  proceeding  requiring  authentication  by  the  Com- 
pany, may  be  signed  by  any  director,  secretary,  or  other  authorised 
officer  of  the  Company,  and  need  not  be  under  the  conmion  seal  of 
the  Company,  and  the  same  may  be  in  writing  or  in  print,  or  partly 
in  writing  and  partly  in  print." 

§  1106.  With  respect  to  warrants  and  other  instruments  issuing  §  l^ 
from  the  Treasury,  these  may  now  in  all  cases  be  issued  under  the 
hands  of  any  two  or  more  of  the  commissioners ;  ^  and  a  like  convenient 
rule  has  been  adopted  in  reference  to  all  orders  and  other  documents 
emanating  from  the  Commissioners  of  Customs.^    Again,  the  roles, 


1  R.  r.  Leominster,  5  Q.  B.  640,  652.  s  i8  &  19  V.,  c.  120. 

•  See  In  re  Balls  &  Met  Board  of  Works,  7  B.  &  S.  177. 

*  25  &  26  v.,  c.  89. 

*  12  &  13  v.,  c.  89,  enacts,  that "  where  any  warrant,  appointment,  authority, 
approval,  instrument,  or  act  whatsoever  is  by  any  Act  of  Parliament  or  othcx^ 
wise  required  to  be  issued,  made,  signified,  or  done  by  or  under  the  hands  of 
the  said  Conunissioners,  or  by  or  under  the  hands  of  any  three  or  more  of 
them,  every  such  warrant,  appointment,  authority,  approval^  instrument,  or 
act  may  be  issued,  made,  signified,  or  done  by  or  under  the  hands  of  any  two 
or  more  of  the  said  Commissioners,  and  when  so  issued,  made,  signified,  or 
done  as  aforesaid,  shall  be  binding  and  have  the  same  effect  to  all  intents 
and  purposes,  as  if  issued,  made,  signified,  or  done  by  or  under  the  hands  of 
the  said  Commissioners,  or  by  or  under  the  hands  of  any  three  or  more  of 
them,  as  the  case  may  require." 

•  39  &  40  v.,  c.  36  §  10,  enacts,  that  "every  order,  document,  or  instru- 
ment required  by  law  to  be  under  the  hands  of  the  Commissioners  of 


OHAP.  Xym.]    WHAT  DOCUMBNTS  OANNOT  BE  SiaKED  BY  AOENTS.       925 

orders,  or  regulations  of  the  Local  Goyemment  Board  for  England, 
will  be  valid  if  made  nnder  seal,  and  signed  by  the  president  or 
one  of  the  ex  officio  members,  and  countersigned  by  a  secretary  or 
hia  assistant.^  On  somewhat  similar  provisions,  also,  the  validity 
of  roles  and  orders  made  by  the  Local  Government  Board  for  Lre- 
land,'  or  by  the  late  Irish  Poor  Law  Commissioners  ^  will  be  found 
to  depend. 

§  1107.  In  considering  how  and  when  the  signatures  rendered  §  1011 
necessary  by  these  several  Acts  may  be  affixed  by  procuration,  atten* 
tion  must  be  paid  to  the  language  employed  by  the  Legislature  in 
each  particular  case.  In  some  cases,  as  for  instance  in  those  which 
iall  within  the  7th  section  of  the  Statute  of  Frauds,^ — ^the  28rd 
and  24th  sections  of  the  Truck  Act,^ — the  third  part  of  the  Mer- 
chant Shipping  Act,  1854,* — ^the  7th,  17th,  and  62nd  sections  of 
the  Voters*  Begistration  Act,^ — ^the  24th  section  of  the  Pawnbrokers* 
Act,  1872,^— the  23rd  section  of  the  English  Act,  and  the  86th 
section  of  the  Irish  Act,  for  Begulating  Metropolitan  Public  Car- 
riages,*— ^the  6th  section  of  Lord  Tenterden's  Act,i^ — ^the  4th  sec- 
tion of  the  Sculpture  Copyright  Act,^i — the  14th  and  28th  sections 
of  the  Beal  Property  Limitation  Act,  1888,^^ — and  the  7th  section 

Ou^toniB,  but  not  required  to  be  signed  by  two  or  more  of  them,  being 
attested  by  the  signature  of  any  one  of  such  Commissioners, — and  every 
order,  document,  or  instnunent  required  by  any  law  to  be  under  the  hands, 
or  under  the  hands  and  seals,  of  the  Commissioners  of  Customs,  being 
attested  by  the  hands,  or  the  hands  .and  seals,  of  two  or  more  of  such 
CommissionerB, — shall  be  deemed  to  be  an  order,  document,  or  instrument 
under  the  hands,  or  under  the  hands  and  seals,  as  the  case  may  be,  of  the 
Commissioners  of  Customs/' 
»  34  &  36  v.,  c.  70,  §  5.  «  36  &  36  V.,  c.  69,  §  4,  Ir. 

*  10  &  11  v.,  c.  90,  §§  3, 12, 18,  Jr.,  as  amended  by  19  &  20  V.,  c.  14,  Jr. 

*  Ante,  §  1016.  »  Ante,  §  1096.  •  Ante,  §  1098. 
'  Ante,  §  1102.                       «  Ante,  §  1099.  »  Id. 

*  Ante,  §  1085  ;  Hyde  v.  Johnson,  2  Bing.  N.  C.  776  ;  3  Scott,  289,  S.  0. ;        ' 
Qibson  t?.  Baghott,  5  C.  &  P.  211,  per  Parke,  B.    Swift «.  Jewesbury,  43  L.  J., 
Q.  B.  66,  per  Ex.  Ch.  ;   9  Law  Rep.,  Ch.  Ap.  301,  S.  C,  overruling  Swift  v, 
Wintcrbotham,  8  Law  Rep.,  Q.  B.  244 ;  42  L.  J.,  Q.  B.  Ill,  S.  C. 

n  54  G.  3,  c.  56,  §  4. 

»  Ante,  §  1088.  See  Corp.  of  Dublin  «.  Judge,  11  Ir.  Law  R.  8,  where  it 
wan  held,  that  an  acknowledgment  of  title  signed  by  a  third  party  for  and 
in  the  presence  of  the  person  in  possession,  who  was  too  ill  to  write^  was 
mfficient  to  satisfy  the  Act 
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of  the  Real  Property  Limitation  Act,  1674,'  it  seems  to  be 
that  ihe  $ignature  of  an  agent,  howefer  appointed,  tciU  not  su 
In  other  cases,  though  the  paper  may  be  signed  by  an  agent 
his  autkority  to  do  so  must  be  evidenced  in  writing.  For  insti 
this  is  expressly  required  in  the  Ist  and  3rd  eeotions  of  the  Sb 
of  Frauds,'  and  also  in  the  Std  section  of  the  Act  relatin 
copyright  in  paintings,  drawings,  and  photographs.' 

§  1108.  In  other  cases,  again,  the  Legislature,  while  it  ai 
agents  to  sign  the  documents,  does  not  require  them  to  act  B 
any  written  authority.  Thus,  in  cases  falling  within  the  4th*  or 
sections  of  the  Statute  of  Frauds,' — the  lat  section  of  Lord 
terden's  Act,  and  the  24th  section  of  the  corresponding  Irish 
16  &  17  v.,  c.  118,  aa  respectively  amended  by  §  13  of  the 
cantile  Marine  Act  of  1856,' — the  40tb  section  of  the  Real 
perty  Limitation  Act,  1883,^ — the  8th  section  of  the  Eeal  Pro] 
Limitation  Act,  1874,^ — the  7th  section  of  the  Railway  and  ( 
Traffic  Act,  1864,^— the  5th  section  of  the  Act  of  1833  foi 
Amendment  of  the  Law,' — the  2nd  section  of  the  Dramatic-C 
right  Act,'" — and  the  Ist  section  of  Mr.  Baiaes's  Act,"  an  i 
authorised  merely  by  parol  may  sign  the  respeotive  documen 
behalf  of  his  principal ;  and  even  though  the  agent  has  act 
the  first  instance  without  any  authority  whatever,  yet,  if 
principal  by  subsequent  conduct  has  recognised  and  adopted 
he  has  done,  this  will  be  sufficient  to  satisiy  the  respective  statn 

§  1109.  The  practical  effect  of  these  rules, — which  rest  o 


1  37  &  38  v.,  c.  57.    Ante,  §  1088. 

=  Ante,  5§  1001, 1003.  '  25  &  26  V.,  c.  68. 

*  See  Heard  v.  Pilley,  4  Law  Rep.,  Ch.  Ap.  S48  ;  38  L,  J.,  Ch.  718,  i 
Cave  D.  Mackenzie,  46  L.  J.,  Ch,  564,  per  Jessel,  M.  E. 

'  Ante,  §§  1019, 1020.  '  Ante,  §  1073.  '  Ante,  §  IC 

'  17  &  18  v.,  c.  31,  cited  ante,  §  1093  ;  Aldridge  v.  The  G.  West  Bj 
15  Com.  B.,  N.  S.  582, 699  ;  33  L.  J.,  C.  P.  167,  per  Erie,  C.  J.,  S.  C. 

"  Ante,  §  1090. 

'"  3  &  4  W.  4,  c.  16  ;  Morton  v.  Copeland,  16  Com.  B.  517. 

"  13  &  13  v.,  c  46,  ante,  §  1102. 

"  Maclean  v.  Dunn,  4  Bing.  792  ;  1  M.  &  P.  761,  8.  C. ;  Gosbell  p.  Aicl 
A.  ft  E.  600, 607  !  Fitanauricei-.  Bayley,  26  L.  J.,  Q.  B.  114 ;  6  E.  &  B,  868, 


■^ 
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<  are  the  result  of  arbitrary,  if  not  of  accidental,  legift- 
some  iustattceB  BufBciently  absard.  Thus,  while  no 
brought  against  a  man  for  falsely  representing  his 
peraon  of  substance,  unless  such  representation  ba 
ned  by  himself,  any  person  may  be  sued  on  an  ordi- 
ie  to  be  answerable  for  another's  debt,  if  the  promise 
ren  in  writing  by  his  authorised  agent ;  that  is,  the 
unlike  the  former,  is  exposed  to  be  charged  by  the 
ent  of  the  party  actually  signing  the  promise,  that  he 
so  to  sign.'  So,  also,  while  an  agent  cannot  bind  hia 
orrendering  a  lease  not  exceeding  the  term  of  three 
he  be  duly  authorised  in  writing,  he  may,  under  a 
hority,  enter  into  a  oonti'act  for  the  sale  of  lands ;  or 
nf  merchandise  above  the  value  of  ten  pounds.^  It 
hdded  that  an  auctioneer^  is  regarded,  at  the  time  of 
as  the  agent  of  both  vendor  and  purchaser,  whether 
'  the  sole  be  lands  or  goods ;  and  provided  the  whole 
le  made  out  &om  the  memoranda  and  entries  signed 
]  safficient  to  bind  them  both.^  A  broker,  too,  is 
lidered  to  be  the  agent  of  both  buyer  and  seller  ;  but 
pt  under  special  circumstances,  is  the  agent  of  the 


tsides  the  Acts  noticed  above,  and  many  others  of  a  §  1013 
hicb  require  certain  transactions  to  be  evidenced  by 
ad  of  statutes  might  be  mentioned,  which,  in  order  to 
o  documents,  render  it  necessary  that  they  should  be 

■nard,  1  M.  &  W.  104,  per  Oumey,  B. 

03, 1019, 1020 ;  1  Sug.  V.  &  P.  186.    See  7  M.  &  W.  343. 

would   not,   except   under  Bpeckl  circnmHtanceK  (See  Bird  v. 

[  Ad.  443),  extend  to  the  auctioneer'^  clerk  ;  Peiice  v.  Corf, 

B.  SIO  ;  43  L.  J.,  q.  B.  52,  S.  C. 

time  only,  Mews  v.  Cair,  1  H.  &  N.  484. 

fL  Heelis,  B  Taunt  38  ;  White  v.  Proctor,  4  Taunt.  290  ;  Ken- 

Seld,  3  B.  &  C.  945  ;  4  D.  &  R.  5&6,  S.  C. ;  Wood  v.  Uidgley, 

5  ;  Carrigy  «.  Brock,  I.  E.,  5  C.  h.  501  ;  Peiwe  v.  Corf,  9  Law 

;  43  L.  J.,  Q.  B.  62,  S.  C.  ;  I  Sug.  V.  &  P.  188—191. 

*.  E»-anB,eH.  &  N.  660;  S.t'.uom.  Diirtellf.  Evans,  30  L.  J., 

in  Ex.  Cb.  31  L.  J.,  Ex.  337  ;  and  1  H.  &  C.  174.    See  ante. 
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execated  or  attested  in  a  particular  form.^  It  is  not  here  intended 
to  enumerate  these  statutes ;  but,  before  leaving  the  subject,  it  may 
be  observed  that  registers  of  marriages,  whether  in  this  country,' 
or, — since  the  Ist  of  January,  1852, — ^in  India  ;^  assignments^  of 
bail  bonds ;  ^  the  protest  by  any  person  other  than  a  notary  public, 
of  an  inland  bill  of  exchange  of  the  value  of  20Z.  and  upwards, 
whether  such  protest  be  for  non-acceptance  or  non-payment;* 
memorials  of  deeds  registered  under  the  Middlesex  Registration  Act ; ' 
the  deed  of  a  father  appointing  a  guardian  of  his  child ;®  all  deeds 
by  which  new  trustees  of  property  conveyed  for  religious  or  educa- 
tional purposes  may  now  be  appointed;*  and  conveyances  to 
charitable  uses  under-  the  Mortmain  Act ;  ^° — ^must  respectively  be 
attested  by  two  or  more  credible  witnesses.  Formerly  it  was  neces- 
sary that  one  subscribing  witness,  at  the  least,  should  attest  every 
signature  and  indorsement  attached  to  any  bill,  note,  undertaking, 
or  draft,  other  than  a  cheque  on  a  banker,  which  was  issued  for  the 
payment  of  any  sum  amounting  to  20s.  and  less  than  61. ;  ^^  but 
these  enactments,  as  well  as  others  restricting  the  negotiability  of 
small  notes  and  bills,  have  now  been  repealed  in  England  by  the 


^  As  to  the  mode  of  executing  deeds  under  powers,  see  22  &  23  Y.,  c  35, 

§  12. 
«  6&7W.4,  c.  85,  §23;  6  &  7  W.  4,  c.  86,  §  31  ;  12  &  13  V.,  c.  68,  §  11. 

»  14  &  15  v.,  c.  40,  §  11. 

^  It  is  now  decided,  after  much  vacillation  of  judgment,  that  assignment^) 
of  copyright,  though  granted  before  the  1st  of  July,  1842,  when  the  Act  of 
5  &  6  v.,  c.  45,  came  into  operation,  do  not  require  to  be  attested  by  two 
witnesses.  See  Cumberland  r.  Copeland,  1  H.  &  C.  194 ;  31  L.  J.,  Ex.  353, 
S.  C,  per  Ex.  Ch.,  reversing  the  decision  of  the  Ex.  in  S.  C,  7  H.  &  N.  118. 
See,  also,  Jefferys  u.  Boosey,  4  H.  of  L.  Cas.  815 ;  and  Kyle  v.  Je&eys,  3 
Macq.  Sc.  Cas.  H.  of  L.  617,  per  Ld.  Wensleydale. 

»  4  A.,  c.  16,  §  20. 

•  9  &  10  W.  3,  c.  17,  §  1 ;  3  &  4  A.,  c.  9,  §  6.  These  protests  are  very 
unusual,  and  of  little,  if  any,  use.  See  Windle  v.  Andrews,  2  B.  &  A.  696; 
2  Stark.  R.  425,  S.  C. 

7  7  A.,  c.  20,  §§  1,  5  ;  R.  v.  Reg.  of  Deeds  for  Middlesex,  28  L.  J.,  Q.  B.  77. 
'  12  C.  2,  c.  24,  §§  8,  9.    The  guardian  himself  may  be  one  of  the  witnesses, 
Morgan  v.  Hatchell,  24  L.  J.,  Ch.  135,  per  Romilly,  M.  R. 

•  13  &  14  v.,  c.  28,  §  3. 

w  9  G.  2,  c.  36,  §  1.     See  Wickham  v.  M.  of  Bath,  35  L.  J.,  Ch.  5 ;  1  Law 
Rep.,  Eq.  17 ;  35  Beav.  69,  S.  C. 
"  17  G.  3,  c.  30 ;  7  G.  4,  c.  6 ;  8  &  9,V.,  c.  37,  §  25,  Ir. 
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Act  of  26  &  27  v.,  c.  106,^  and  in  Ireland  by  the  Act  of  27  &  28 
v.,  c.  20,  §  1.'  Every  lease  made  under  "  the  leasing  powers  Act 
for  religions  worship  in  Ireland,  1856,"  must  be  "  by  indenture, 
sealed  and  deliyered  by  or  on  behalf  of  the  lessor  in  the  presence  of 
one  or  more  than  one  witness ;  '*  but,  singularly  enough,  the  statute 
does  not  require  that  such  witness  should  attest  the  instrument  by 
attaching  his  signature  to  it.^ 

§  1111.  By  the  EngKsh  Debtors'  Act,  1869,  and  the  Irish  §1014 
Debtors'  Act,  1872,  "a  warrant  of  attorney  to  confess  judgment  in 
any  personal  action,  or  cognovit  actionem,  given  by  any  person,  shall 
not  be  of  any  force,  unless  there  is  present  some  [solicitor]  of  one  of 
the  superior  courts  on  behalf  of  such  person,  expressly  named  by 
him,  and  attending  at  his  request,  to  inform  him  of  the  nature  and 
effect  of  such  warrant  or  cognovit,  before  the  same  is  executed ; 
which  [solicitor]  shall  subscribe  his  name  as  a  witness  to  the  due 
execution  thereof,  and  thereby  declare  himself  to  be  [solicitor]  for  the 
persfm  ejcecuting  the  same,  and  state  that  he  subscribes  as  siich 
[solicitor.^  *  And  no  warrant  or  cognovit  executed  in  any  other 
manner  shaU  be  "  rendered  vaUd,  by  proof  that  the  person  executing 
the  same  did  in  fact  understand  the  nature  and  effect  thereof,  or 
was  fully  informed  of  the  same."^  These  provisions,  which  were 
passed  into  law  by  the  Legislature,  in  order  to  secure  to  indigent 
and  ignorant  defendants  due  information  of  the  nature  and  effect  of 
the  docimients  they  may  be  called  upon  to  sign,  and  thus  to  protect 
them  against  the  practices  of  hard  designing  plaintiffs,  are  so 
stringent  in  themselves,  and  have  been  so  strictly  interpreted  by  the 
courts,  that  it  behoves  creditors,  when  seeking  to  obtain  these 
securities,  to  take  the  greatest  care  that  their  debtors  literally  com* 
ply  with  the  directions  of  the  Act.^ 

»  Continued  by  40  &  41  V.,  c.  67.  «  Continued  by  40  &  41  V.,  c.  67. 

*  18  &  19  v.,  c.  39,  §  10,  which  enactfl  alno,  that  ''the  counterpart  of  every 
rach  lease  ahaU  be  executed  by  the  lessee  thereof"  These  words  would  seem 
to  preclude  an  agent  from  executing  the  counterpart  under  a  power  of  attorney 
from  the  lessee. 

<  32  &  33  v.,  c.  62,  §  24  ;  35  &  36  V.,  c.  57,  §  23,  Jr. 
»  32  &  33  v.,  c.  62,  §  25  ;  35  &  36  V.,  c.  57,  §  24,  Ir. 

*  See  Mr.  Serjeant  Robinson's  useful  little  book  on  the  Law  of  Warrants  of 
Attomev,  34—57. 

3  o 
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g  1112.  Fint,  the  attesting -witaess  mast  be  an  actnal  solicit 
thongli  it  is  not  necessarj  for  him  to  have  taken  oat  his  cortifical 
Secondly,  if  the  defendant  introduces  a  person  bb  a  solicitor, 
vill  be  estopped  from  afterwards  denying  his  character,  at  lee 
nnlesB  he  can  clearly  show  that  he  acted  in  ignorance.'  Thirdly, 
•ohoitor  attending  on  behalf  of  the  defendant  mast  be  some  pen 
other  than  the  legal  adTisor,  or  the  ^ent  of  the  legal  adviser,  set 
for  the  plaintiff;*  and  though  the  statute  does  not  require  that 
plaintiff  should  employ  a  solicitor,  yet  as  he  seldom,  in  fact,  p 
ceeds  in  these  matters  mtbout  the  assistance  of  one,  it  ought  to 
|)erfectly  clear,  in  the  event  of  a  single  solicitor  being  present,  t 
he  was  acting  exclusively  on  behalf  of  the  defendant.^  FourtJ 
it  is  DOt  necessary  that  the  solicitor  should  be  originally  or  sp 
Uneously  named  by  the  defendant,  or  that  he  should  come  to 
place  of  meeting  at  his  reqaest ;  but  if  he  remains  there  at 
defendant's  request,  and  is  clearly  and  expressly  adopted  by  hin 
bis  solicitor,  this  will  sufBce,  though  he  may  have  been  introdu 
by  the  plaintiff  himself,  or  by  his  legal  adviser.*  Still,  as  an  in 
duction  from  such  a  quarter  will  always  be  regarded  with  distr 
aud  may  often,  when  taken  in  conjunction  with  other  suspicions 
cumstances,  raise  a  strong  inference  of  fraud,  it  is  never  advia 
for  a  plaintiff  or  his  solicitor  to  interfere  in  this  manner ;  "^  and 
imprudence  of  such  a  coarse  will  be  more  apparent,  when  it  is  i 
aidered,  that  in  all  cases  of  this  kind  it  must  distinctly  appear,  I 


'  Paul  V.  Oeaver,  2  Taunt.  360. 

*  Holgate  e.  Slight,  a  L.  M.  &  P.  662,  per  Erie,  J. 

'  Coi  B.  Cannon,  4  Bing.  N.  C.  4Q3  ;  6  Dowl.  6S5,  S.  C. ;  Jeyea  r.  B( 
1  B.  &  P.  97  i  Wallace  p.  Brockley,  5  Dowl.  695  ;  Price  v.  Carter,  7  Q.  B. 
per  Patteson,  J. 

*  Mason  v.  Kiddle,  5  M.  &  W.  513  ;  S,  C.  nom.  Mason  r.  Riddle,  8  D 
207  ;  Rifling  n.  DolpLin,  8  Dowl.  309  ;  Pryor  v.  Swoine,  2  DowL  ft  L.  37, 
Cokritlge,  J. ;  Hirst  v.  Hannah,  17  Q.  B.  383. 

*  Sandergon  v.  Westley,  6  M.  ft  W.  98,  100,  per  Alderson,  B. ;  8  DowL 
a.  C.  ;  Cooper  e.  Grant,  12  Com.  B.  154  ;  Hirat  v.  Hannaii,  17  Q.  B.  383. 

'  Walton  B.  Chandler,  1  Com.  B.  306  ;  2  Dowl.  ft  L.  802,  S.  C. ;  Tayl. 
Nichollfl,  6  M.  ft  W.  91,  95 ;  8  Dowl.  242,  S.  C.  ;  Bligh  v.  Brewer,  I'c 
&  R.  631  ;  5  Tjr.  222  ;  3  Dowl.  266,  S.  C.  ;  Oliver  v.  Woodioffe,  4  M.  & 
050  ;  7  Dowl.  166,  S.  C, ;  Pease  v.  Wells,  8  Dowl.  B26  ;  Joel  o.  Dicker,  6  D 
&  L.  1 :  Nolan  v.  Qumley,  14  Ir.  Law  B.,  H.  9.  301. 

'  Taylor  v.  Nicbolls,  6  M.  ft  W.  96,  per  Parke,  B. 
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the  defendant  was  fully  aware  of  his  having  an  option  in  the  choice 
of  his  solicitor,  and,  moreover,  that  he  had  an  opportunity  of  exer- 
cising such  option,  and  did  in  fact  exercise  it.^ 

§  1113.  Fifthly,  the  solicitor  is  not  bound  to  read  over  the  in-  §  1016 
Btrument  to  his  client  unless  desired  to  do  so ;  but  he  attends  for 
the  purpose  of  explaining  its  nature  and  effect ;  and  even  this  expla- 
nation may  be  waived,  if  the  client  does  not  require  it.^     Sixthly, 
the  subscription  by  the  witness  must  be  an  actual  visible  sub- 
scription ;  and,  therefore,  where  it  became  necessary,  in  consequence 
of  an  alteration  having  been  introduced  in  a  warrant  of  attorney,  to 
re-execate  the  instrument,  and  the  witness  contented  himself  with 
retracing  his  previous  attestation  and  signature  with  a  dry  pen,  this 
was  not  deemed  a  sufficient  compliance  with  the  requisitions  of  the 
statute.'     Seventhly,  the  law  does  not  prevent  the  solicitor  to  whom 
the  warrant  is  addressed,  and  who  is  therefore  entitled  to  enter  up 
judgment  upon  it,  from  acting  as  solicitor  for  the  defendant  to  attest 
the  execution.^    Lastly,  the  memorandum  of  attestation  must  be 
drawn  with  great  care,  and  in  it  the  subscribing  witness  must  dis- 
tinctly state  two  things  ;  first,  that  he  is  the  solicitor  of  the  party 
executing  the  instrument,  and  next,  that  he  subscribes  as  such. 

§  1114.  No  precise  form  of  words  is  rendered  necessary  by  the  §  1017 
Act,  but  those  used  must  be  such  as  to  enable  the  courts,  either 
directly,  or  by  necessary  inference,  to  collect  both  the  above  facts.° 
TVTiere,  therefore,  the  attestation  was  as  follows, — "  Witness,  A.B., 
defendant's  attorney,  named  by  him,  and  attending  at  his  re- 
quest ;  "• — or,  "  Signed  by  the  above  named  M.,  in  the  presence  of 
us,  of  whom  the  said  A.  is  the  attorney  expressly  named  by  him, 


»  Oripper  v.  Bristow,  6  M.  &  W.  807,  812 ;  8  Dowl.  797,  S.  C. ;  Barnes  v. 
Pendny,  7  DowL  747  ;  Walker  r.  Gardner,  4  B.  &  AcL  371. 

-  Taylor  «.  Nichollfl,  6  M.  &  V\r.  95,  per  Parke,  B. ;  8  Dowl.  242,  S.  C. ; 
Oliver  r.  Woodroffe,  4  M.  &  W.  651,  per  Parke,  B.  ;  7  DowL  166,  S.  C. ;  Joel 
tL  Dicker,  5  Dowl.  &  L.  1. 

*  Bailey  v.  Bellamy,  9  DowL  507.    See  ante,  §  1052. 

*  Levinson  r.  Syer,  21  L.  J.,  Q.  B.,  Bail  C.  la 

*  Per  Parke,  B.,  in  Hibbert  v.  Barton,  10  M.  &  W.  683,  684. 

*  Poole  9.  HobbB,  8  DowL  113,  per  Coleridge,  J.,  lecogniaed  in  5  Q.  B.  184. 
Set,  also.  Potter  v.  Nicholson,  8  M.  &  W.  25)4 ;  9  DowL  808,  S.  C. 

3  o  5? 


932  ATTESTATION   OF  WABBANTS  OF  ATTOHNEY.  [PAEI 

and  acting  at  his  request,  and  b;  whom  tbe  aboTe-vritten  wan 
of  attorney  was  read  over,  and  tbe  nature  and  effect  thereof 
plained  to  the  said  M.  before  the  execution  thereof  by  him. 
attorney.  B. ;  "^ — or,  "  Witnessed  by  me,  W.,  as  the  attome; 
the  said  N.,  attending  at  the  execution  hereof  at  his  request, 
expressly  named  by  him.  W.  of  Prescott,  Lancashire;"*— 
courts  held  that  the  instruments  were  respectively  invalid,  as 
one  of  the  attestation  clauses  stated  that  the  witness  subscribed 
the  defendant's  attorney.  So,  where  the  attestation  was  in 
following  form ;—"  Signed  by  A.  in  my  presence,  and  I  sabsc 
myself  as  attorney  for  the  said  A.  expressly  named  by  him  to  at 
his  execution  of  these  presents  ;  "—it  was  held,  though  with  Bi 
doubt,  to  be  insufficient,  as  containing  no  distinct  declaration  by 
attesting  witness  of  his  being  the  attorney  for  the  defendant.' 

§  1115.  Where,  however,  the  attestation  was  as  follows 
"  Signed,  sealed,  and  delivered  in  the  presence  of  E.  F.,  attoj 
for  the  said  C.  C,  and  expressly  named  by  bim,  and  attendin; 
bis  request.  And  I  hereby  subscribe  myself  to  bo  the  attomej 
him,  having  read  over  and  explained  to  bim  tbe  nature  and  effec 
tbe  above  warrant  of  attorney,  before  the  same  was  executed 
him ;  and  I  hereby  subscribe  my  name  as  a  witness  to  the 
execution  thereof,  E.  F.  ;"*«nd  in  this  form: — "  Duly  eieci 
by  the  above-named  R.  G.,  in  the  presence  of  me,  the  undersig 
S.  B.,  attorney  on  behalf  of  the  said  K.  G-.  expressly  named  by  1 
and  attending  at  his  request ;  and  I  do  hereby  declare  that  I  i 
scribe  my  name  as  witness  to  the  due  execution  hereof  by  the  i 
R.  G.,  and  as  his  attorney,  and  that  previous  to  the  execn 
hereof  by  the  said  K.  G.,  I  informed  him  of  the  nature  and  el 
hereof.  S.  B.,  attorney,  Birmingham;"* — and  in  this  form 
"  Signed,  sealed,  and  delivered  by  A.  B,,  in  my  presence,  an 
declare  myself  to  be  attorney  for  the  said  A.  B.,  and  that  I  e 


'  Evernrd  u.  Poppleton,  5  Q.  B.  181 ;  Lucey  d.  Murphy,  I.  B.,  7  C.  L.  41 
'  ffibbert  t.  Barton,  10  M.  &  W.  678 ;  2  DowL  N.  S.  434,  S.  C.     See, 
Pocock  V.  Kckering,  18  Q.  B.  789. 

•  EDdngton  v.  Holland,  9  M.  &  W.  659  ;  1  Dowl.  N.  S.  643,  S.  C. 

*  Lewis  c.  Ld.  Kensington,  2  Com.  B.  463. 

Phillips  o.  Qibba,  4  Dowl.  &  L.  275  ;  16  M.  &  W.  208,  S.  C. 


\ 
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scribe  my  name  as  such  attorney.  G.  0.,  solicitor,  Merthyr ;"  ^ 
it  was  held  to  be  sufficient.  So,  where  the  witness,  after  declaring 
himself  to  be  the  defendant's  attorney,  added,  ^'  and  I  subscribe 
mjweU  accordingly,  A.  B.,"  the  directions  of  the  Act  were  deemed 
to  hare  been  followed;^  and  where  the  question  was,  whether  the 
words  **  of  me,  M.,  the  attorney  of  the  said  N."  satisfied  the  statute, 
which  required  that  the  witness  should  ^'  thereby  declare  himself  to 
be  the  attorney  for  the  person,  &c.,"  it  was  held  that  they  did,  both 
in  substance  and  in  form.^ 

§  1116.  Notwithstanding  the  stringent  and  comprehensiye  Ian-  §  1019 
gnage  of  the  Act,  it  seems  to  be  now  settled,  that  where  the  person 
executing  a  warrant  of  attorney,  or  cognoyit,  is  himself  a  solicitor, 
he  may  dispense  with  the  presence  of  another  solicitor  on  his  behalf; 
for  as  solicitors  are  expressly  selected  to  impart  information  to 
others  respecting  the  nature  of  these  instruments,  they  are  pre- 
sumed to  require  no  advice  on  such  a  subject;  and  not  being 
within  the  mischief  of  the  statute,  its  provisions  do  not  apply  to 
tbem.^  But  the  Act  extends  to  warrants  of  attorney  executed 
abroad,  if  sought  to  be  enforced  in  this  country ;  for  the  evil,  which 
is  intended  to  be  remedied,  affects  such  instruments,  equally  with 
those  which  are  executed  at  home.^  The  Legislature,  apparently  by 
an  oversight,  has  drawn  a  distinction  between  warrants  of  attorney 
and  cognovits ;  the  Act  applying  equally  to  all  the  latter  class  of 
instmiDents,  but  being  confined  to  such  of  the  former  class  as  relate 
to  personal  actions.  The  result  is,  that,  if  a  defendant  in  eject- 
ment gives  a  warrant  of  attorney  to  confess  judgment,  no  statutory 
execution  is  required;^  but  if  he  gives  a  cognovit  for  the  same 


>  Gay  V.  Hill,  18  L.  J.,  Q.  B.,  BaU  C.  12  ;  6  Dowl.  &  L.  422,  S.  C. ;  Nolan 
r.  Gnmley,  14  Ir.  Law  K,  K.  S.  301. 
«  lindley  v,  Giidler,  1  DowL  &  L.  699,  per  Patteson,  J. 

*  Knight  V.  Hasty,  12  Law  J.,  Q.  B.,  Bail  C.  293 ;  recognised  in  6  Q.  B. 
183.    See,  further,  Ledganl  v.  Thompson,  11  M.  &  W.  40 ;  2  DowL  N.  S. 

iOe,  s.  o. 

*  Chipp  V.  Harris,  5  M.  &  W.  430 ;  Downes  v.  Garbutt,  2  DowL  N.  S.  939, 
per  Coleridge,  J. 

*  Davis  V,  Trevanion,  2  DowL  &  L.  743,  per  Wightman,  J. 

*  Doe  V.  Kingston,  1  DowL  N.  S.  263,  per  Patteson,  J. 


[ 


934  wAsaANia  o7  attobkby — aATiaFAonoN-PiEOES.   [past 

porpose,  it  will  be  Bet  aEiide  nnless  duly  attested  in  oonfonnit;  i 
the  Act.^ 

§  1117.  As  the  above  proviBiona  were  made  szclaBively  for 
benefit  of  defendants,  third   parties,  eren  thongh   prejudiced 

Iwammts  of  attorney  or  oognovits  having  been  given  by  snch 
fendantB  to  other  creditors,  cannot  object  to  these  instruiuenti 
the  gronnd  that  no  solicitor  attested  their  execntion.^  So,  wl 
judgment  has  been  entered  up  on  a  warrant  of  attorney,  execatec 
a  principal  and  his  sureties,  and  one  of  the  sureties  has  paid 
debt  and  recovered  contribution  from  his  co-surety,  such  co-sii 
I'  -cannot  net  aside  the  warrant,  and  compel  the  plaintiff   to  re 

him  the  amount  of  contribution,  on  the  ground  of  defective  at 
I  tation.* 

§  1118.  The  preceding  decisions  in  relation  to  the  ezeentio 
wammts  of  attorney,  and  cognovits,  wonld  seem  to  be  eqn 
applicable  to  tatUfacUon-pieces,*  which  may  now  be  used  in 
of  the  common  law  Divisions  of  the  High  Court,  in  Hea  of  a  war 


I  Doe  V.  Howell,  13  A.  &  E.  696. 

»  Chipp  V.  Harris,  5  M.  &  W.  430.    See  Pinches  v.  Harvey,  1  Q.  B.  869 

•  Price  11.  Carter,  7  Q.  B.  838. 

*  Beg.  Qea.,  H.  T.,  16{i3,  rule  80  ;  1  E.  &  B.  App.  xvi  The  form,  as  g 
in  the  rule,  and  amended  in.  confoimity  with  §  87  of  the  JadicaL  Act,  197 
as  follows : — 

"In  the 
Monday,  the        day  of  A.  D.  187    . 

to  wit, — Satisfactioa  is  acknowledged  between  PU 

and  Defendant  in  an  action  for  and  :  And 

do  hereby  expresslj  nominate  and  appoint  ,  Solicitor,  to  witnea 

attest  execution  of  this  acknowledgment  of  saUsfaction. 

Judgment  entered  on  the  day  of  ,  in  the  year  of  our  I 

187    .    Boll  No.     . 

Signed  by  the  said  in  the  presence  of  me  of  \ 

one  of  the  Bolicitora  of  the  Supreme  Court    And  I  hereby  declare  Sign**" 
myself  to  be  solicitor  for  and  on  behalf  of  the  said  _,       . 

eipreasly  named  bj  h       and  attending  at  h       request  to  inform  ^ 
h      of  the  nature  and  effect  of  this  acknowledgment  of  satLsfcc- '     nami 
tion  (which  1  accordingly  did  before  the  mme  was  signed  by  I     plaini 
h      ).    And  I  also  declare  that  I  Hubscribe  my  name  hereto  as        Dati 
Mich  nohcitor,"  y 
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acknowledge  satiB&ction  of  a  judgment,  or  &  judge's 
provided  they  be  signed  by  tbe  plaintiff,  or  his  personal 
I,  and  the  signature  be  witnessed  in  like  manner  as 
'  warrants  of  attorney  under  the  Debtors'  Act,  1869.^ 

may  here  be  convenient  to  notice  briefly  a  few  of  the  §  1023 
utea,  which  either  require  or  permit  the  enrolment  or 
f  particular  instruments.  And  first  as  to  the  Acts 
enrolment  or  registration  necestary.  One  of  the  most 
these  is  the  Mortmain  Aot,^  which  enacts,  that  all 
to  charitable  uses  shall  be  void,  unless,  among  other 
ihey  be  enrolled  in  what  ia  now  called  the  Chancery 
,e  High  Court,  "  within  six  calendar  months  next  after 
thereof."  This  enactment,  however,  does  not  apply 
ranee  or  assurance  of  messuages,  lands,  or  heredita- 
Q  trust  for  the  overseers  of  the  poor,  or  the  guardians 
or  onion,  for  the  purpose  of  providing  a  workhonse'or 
he  accommodation  of  the  poor.*  The  Clerical  Dis- 
1870,'  contains  some  special  provisions  for  enrolling 
qdishment  executed  by  parsons. 


nder  the  old  Act  of  27  H.  8,  c.  16,  which  was  ox-  ■ 
Counties  Palatine  by  the  statute  of  5  El.,  c.  26,  no 
jritaoce,  or  freehold  in  any  lands,  tenements,  or  here- 
n  pass  by  bargain  and  gale,  unless  such  bargain  and 
»d,  enrolled  within  six  months  next  after  its  date, 
of  the  Courts  at  Westminster,  or  in  the  county  where 
before  the  custos  rotulorum,  and  two  justices,  and  the 
Peace,  or  any  two  of  them,  the  Clerk  of  the  Peace 
Again,  with  the  view  of  preventing  frauds  upon 
he  secret  transfer  of  personal  property,  every  warrant 
confess  judgment  in  any  personal  action,  every  cog- 
m  given  by  any  person,  every  judge's  order  made  by 


1034 


B,  5§  1  &  3.    See,  also,  24  &  25  V.,  c.  9 ;  25  &  26  V.,  c.  17 

3  ;  29  &  3()  v.,  c.  67  j  31  &  32  Y.,  f.  44. 

1110.  *  7&fi  V.,c,  lOl,  §73. 
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consent,  and  givon  by  a  defendant  in  a  perBonal  action,  autboriaii 
the  plaintiff  to  sign  judgment  or  issue  execution,'  and  eyery  bill 
gale  of  personal  chattels,^ — which  phr^e,  it  may  be  noted  in  pasfdn 
will  not  include  "growing  crops,"' — is  rendered  Toid,* — nnle 
within  twenty-one  days  after  the  security  or  the  consent  hae  be 
given,  the  warrant,  cognovit,  judge's  order,  or  bill  of  sale,*  or  a  tr 
copy  thereof,  be  filed,  together  with  an  affidavit*  of  the  time  wh 
the  ioBtrumeut  was  executed  or  the  consent  was  given,  with  t 
officer  acting  as  clerk  of  the  docijuetB  and  judgments  in  the  Qoeei 
Bench  Division  of  the  High  Court. 

g  1121.  All  deeds  and  instraments,  whereby  any  estates  or  hei 
ditaments  shall  be  purchased,  sold,  leased,  charged,  or  exchang 
under  the  authority  of  any  Act  relating  to  the  possessions  and  la 
revenues  of  the  Grown,  must  be  enrolled,  within  six  months  afl 
tboir  several  dates,  in  the  office  of  Land  Bevenue  Records  a 
Enrolments.^  Similar  enactments  are  contained  in  the  statui 
which  respectively  relate  to  the  possessions  of  the  Duchy  of  Goi 
wall,^  and  to  the  possessions  of  Her  Majesty  in  respect  of  t 
Dnchy  of  Lancaster;'  but  the  instruments  requiring  enrolmc 
under  these  Acts  must  be  enrolled  in  the  offices  of  the  respect 
duchies. 

§  1122.  The  Act  for  the  Abolition  of  Fines  and  Becoverie 
enacts,  in  §  41,  that  no  assurance,  by  which  any  disposition 

'  32  &  33  v.,  c  62,  §§  26,  27  ;  3G.  4,  c.39,  §§  1,2,3;  6  &  7  ¥.,  c.  66.  1 
the  corresponding  Irieh  enactments,  we  3  &  4  V.,  c  105,  §  12,  Ir. ;  20  &  31 
c.  60,  §§  334,  335,  Ir. 

'  17  &  18  v.,  c.  36,  5  1.  For  a  corresponding  Iriah  enactment,  see  17  & 
v.,  c.  56,  §  1. 

'  BKintom  V.  GrifBts,  L.  H.,  2  C.  P.  D.  212,  perCt  of  App. 

'  See  Acraman  v.  Hemiman,  16  Q.  B.  998 ;  Farrow  i-.  Mayes,  18  Q.  B.  3] 
Bryan  v.  Child,  5  Ex.  E.  366. 

'  The  registration  of  every  bill  of  Eoie  muat  now  bo  renewed  eveiy  five  ya 
under  the  authority  of  29  &  3»i  V.,  c.  96,  §  4. 

•  As  to  what  the  affidavit  must  contain,  see  Joiick  v.  Harris,  41  L.  J.,  Q. 
6  ;  7  Law  Rep.,  Q.  B.  157,  S.  C. ;  Murray  v.  Mackenae,  10  Law  Rep.,  C. 
625  1  44  L.  J.,  C.  P.  313,  S.  C,  and  cases  there  cited. 

'  10  G.  4,  c.  50, 1  63  ;  2  W.  4,  c.  1,  5  21  ;  14  &  15  V.,  c  43,  |  6. 
«  26  &  27  v.,  c.  49,  §§  30—33  ;  7  &  8  V.,  c  65,  §5  30—36 ;  11  4  18 
c  8.3,  §6.  Ml  &12  v.,  c.  83,  §  14.  '•  3  &  4  W.  4,  c  74, 
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be  effected  under  that  Act  by  a  tenant  in  tail,  e^^cept 
I  exceeding  twenty-one  years  at  a  rent  not  lesK  than 
of  a  rack-rent,  ehall  have  any  operation  by  virtue  of 
less  it  be  enrolled  in  what  is  now  called  the  Cbuncory 
:  the  High  Court  within  six  calendar  months  aftor  itB 
while  §  46  provides,  that  the  consent  of  a  protector  to 
ion  of  a  tenant  in  tail  shall,  if  given  by  a  distinct  dtud, 
less  the  deed  be  enrolled  either  at  or  before  the  time 
iBorance  by  the  tenant  in  tail  sfaall  be  enrolled.^ 

The  Act  of  63  G.  S,  c.  141,— which,  though  repealed  { 
loth  of  AagOBt,  1854,  by  Stat.  17  &  18  V.,  c  90,= 
to  be  in  force  with  respect  to  transactions  that  lutve 
ior  to  that  date, — renders  void,  with  certain  exceptions,^ 
-ance,  whereby  any  annuity  or  rent-charge  has  been 
lives,  or  for  any  term  of  years  or  greater  estate  iletor- 

lives,  unless  within  thirty  days  after  its  execution,  a 
>f  its  date,  and  of  the  names  of  all  the  parties  and 
)  it,*  and  of  the  persons  on  whose  lives  such  annuity 
rge  has  been  granted,  and  of  the  person  by  whom  tliy 
le  beneficially  received,  and  of  the  pecuniary  consiclera- 
Dting  it,*  and  of  the  annual  sum  to  be  paid,  ban  been 

the  old  Court  of  Chancery  in  a  specified  form/ 
ises  of  the  witnesses  need  not  have  been  inserted  in 
ial,  neither  was  it  necessary  to  give  their  Christian 
Full  length ;  but  it  was  sufficient  if  the  names  of  the 
rere  stated,  "as  they  appeared  signed  to  their  attcistH- 
lout  any  further  descriptions.^  The  exceptions  spccilled 
included  all  annuitieB  and  rent-charges  given  by  ivilt  or 


$j  49,  61,  fiS,  &  OB  of  the  Act,  for  furthei  provifflons  re^)ectiiig 

1m  that  "nothing  herein  contained  shall  prejadice  or  oflfct  the 

ledies  of  any  person,  or  diminiith  or  alter  the  liabilities  nf  any 

pect  of  anj  act  done  previoualy  to  the  pasaing  of  this  Act." 

^.  141,  5  10. 

*.  Bennet,  30  L.  J.,  G  P.  193.  '  Id. 

;.  141,  §  2. 

92 !  7  G.  4,  c.  76 ;  both  repealed  by  17  &  18  V.,  c.  90. 
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marriage  settlement,  or  for  the  advancement  of  &  child,  < 
secured  upon  freehold  or  copyhold  landi  of  at  least  equal  nil 
with  the  annuity,  of  which  the  grantor  was  seised  in  fee-aiinp 
or  fee-tail  in  possessioQ,  or  of  which  he  was  enabled  to  char| 
the  fee-simple  in  poasesBion,  or  secured  by  the  actual  transfiu 
stock  of  at  least  equal  value  with  the  annuity,  or  granted  voluntari 
without  regard  to  pecuniary  consideration  or  money's  worth, 
granted  by  any  corporate  body,  or  ander  any  authority  or  tm 
created  by  Statute.' 

g  1124.  As  the  object  of  the  Annuity  Acts  wits  to  protect  neu 
sitous  persona  from  the  extortionate  arts  of  money-lenders,-  and 
check,  by  publicity,  the  mischieTous  practice  of  raising  money 
the  sale  of  life  annuities,^  the  courts  have  considered  the  enn 
ment  clauses  inapplicable  to  cases,  where  the  transaction  has  e 
amounted  to  an  actual  sale  of  an  annuity  for  cash,  billa,  or  good 
The  consideration  contemplated  by  the  Legislature  must  have  be 
either  money,  or  eometliing  convertible  into  money.'  Where  t 
consideration  was  a  pre-existing  debt,  no  memorial  was  required 
be  enrolled.'  Again,  a  deed  did  not  require  enrolment  as  a  gi^ 
of  an  annuity,  unless  the  alleged  grantor  was  a  party  to 
Where,  therefore,  the  grantee  of  an  annuity  released  two-fift 
of  it  by  a  deed,  which  waa  not  executed  by  the  grantor,  no  enn 
ment  of  this  deed  was  held  to  be  necessary.^  The  grantee 
an  annuity,  who  has  omitted  to  enrol  a  memorial,  cannot  pre 
by  hia  own  default,  and  set  up  the  want  of  registration  against  t 
grantor.^ 

§  1125.  The  Annuity  Act  of  G.  3  had  no  sooner  been  repe&le 
than  the  repeal  was  discovered  to  be  an  ill-advised  step,  as  it  p: 


1  &3  G.  3,  c  141,  §  10 ;  eee  Thompson  v.  Camrrigbt,  33  Beav.  178. 

»  EvQtt  tJ.  Hunt,  2  E.  &  £.  380,  per  lid,  Campbell. 

»  Blake  u.  Attenioll,  S  B.  &  C.  879,  per  Bayley,  J. 

'  Id.  88B,  per  Littledale,  J. 

*  Id. ;  Evatt  v.  Hunt,  8  E.  &  B.  374. 

■  Doe  V.  Pontifex,  9  Com.  B.  229  ;  Marriage  v.  MoiTUge,  1  C<Hii.  B.  701. 

'  Humphreys  v:  Jenkinnoii,  8  Ex.  E.  884. 

'  Mollon  r-'Ciimwux,  2  Ex.  R.  487,  495  ;  ante,  §  »4S. 

»  Si'ciuite,  5  1123. 
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Asers  from  asoertaiiuiig  by  search  what  life  aimaitieB  or 
had  been  granted  by  their  Tendors.  It  was  found 
ar«fore  in  1856  to  amend  die  amendment  of  18S4,  and 
introduced  in  the  Purohasers'  Protection  Act,^  which 
}fitance,  that  no  annuity  or  rent-charge,  otherwise  than 
settlement,  for  life  or  HTea,  or  for  any  term  or  estate 
I  on  life  or  lives,  shall  ofTect  any  hereditaments  as  to 
DQortgageeB,  or  creditors,  unlesB  a  memorandom  con- 
Qiune,  residence,  and  description  of  the  person  whose 
mded  to  be  affected,  and  the  date  of  the  instrument, 
lal  sum  payable,  be  left  for  registration  with  the  Senior 
3  Common  Fleas. 

tnder  the  Act  relating  to  solicitors,  read  in  conjunction  5  lOM 
lie  of  the  2ud  Nov.  1876,  on  the  same  subject,'  the 
ract  between  the  articled  clerk  and  the  solicitor  to 
bound,  mnst  be  enrolled  with  the  clerk  of  the  Petty 
sis  months  after  its  date,  together  with  an  afBdavit 
by  the  solicitor,  veri^ring  the  fact  of  the  deponent 
duly  admitted,  and  the  farther  fact  of  the  articles 
duly  executed.'  The  Patent  Law  Amendment  Act  of 
Ds  also  several  pronsiouB  to  enforce  the  filing  of  qieci- 
ckimers,  and  memoranda  of  alterations,  in  the  proper 
I  Chancery  Division  of  the  High  Court,*  as  also  the 
1  the  of&ce  of  the  Chancery  Division  in  Dublin  of 
f  letters  patent.' 

'he  principal  statutes  which  permit  enrolmenta  to  be  ^  l(i30 
'1st,  the  Act  of  2  &  3  A.,  c.  4,  which  was  amended 
8,  and  which  provides  that  a  memorial  of  all  deeds, 
"  and   wills  concerning  any  houses,   manors,   lands, 

.,  c.  1&,  j  12.         '  Rule  "  OS  to  cuetodj  of  rolls  and  documents." 

•-.  73,  5§  8,  20  J  29  &  30  V.,  c.  84,  §  12,  Ir. 

6V.,  0.83,55  9,27,28,34,39;  37  &  38  V.,  c  81,  §6;  la  re 

Qt,  24  W.  R.  245.  *  5  29. 

da  are  not  confined  to  instruments  under  seal.     In  re  Wight's 

W,  43  L.  J.,  Ch.  66,  per  Molina,  V.-C. ;  16  Law  Rep.,  Eq.  41, 

■■y  extend  to  a  further  char^'e  in  Civoiir  of  a  first  mortgagee  of 

1  B.  Potter,  10  Law  Rep.,  Ch.  Ap.  8.    See  n.  2,  nest  pat-e. 
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tenements,  or  hereditaments  in  the  West  Biding  of  Yorkahiii 
may,  st  the  election  of  the  parties  eoncemed,  be  regist^ed 
2Qd,  the  Act  of  6  A.,  c.  35,  which  contains  Bimilar  proTiaoi 
with  respect  to  the  East  Biding ; '  3rd,  the  Act  of  8  G.  2,  c.  i 
which  applies  to  the  North  Biding ;  4tb,  the  Act  of  7  A.,  o.  20 
which  waa  amended  by  26  G.  2,  c.  4,  and  is  applicable  to  Middl 
sex ;  5th,  the  Act  of  6  A.,  o.  2,  Ir.,  which  governs  the  registralir 
of  deeds,  &c.,  in  Ireland ;'  6th,  the  Charitable  Traets  Act,  18& 
which  enacts,  that  any  deed,  will,  or  docnment  relating  to  ai 
charity  may  be  enrolled  in  the  office  of  the  Charity  Conunissioiiei 
and  may  be  proved  by  copies  certified  under  the  hand  of  tl 
secretary  or  one  of  the  Commissioners  ;*  and  7th,  the  Act 
3  &  4  W.  4,  c.  87,  which, — after  reciting  that  by  divers  Acta 
Inclosnre  the  awards  of  the  Commissioners  are  required  to  ' 
enrolled,  hut  that  such  enrolments  have  in  man;  instances  be 
omitted, — goes  on  to  enact,  that  the  awards  not  enrolled  shall  st 
be  valid,  bat  that  the  parties  interested  may  enrol  them  if  th 
think  proper.* 


'  See  Chadwiuk  v.  Tunier,  35  L.  J.,  Cli.  349,  per  LiIe.  Jr.  ;  1  Law  Re 
Ch.  Ap.  310,  S.  C. 

■  Under  this  Act^  an  mstrument  choiging  landg  in  Hiddleaex,  though  it 
not  a  deed,  ought  to  be  registered  ;  Neve  v.  Pennell,  2  New  B.  608,  per  Wo 
T.-C. ;  2  Hem.  &  M.  170,  186,  S.  C. ;  Moore  v.  CulverhouBe,  27  Beav.  « 
See  u.  4,  ante,  p.  B39. 

■  See  Cwlide  v.  Whaley,  2  law  Kep.,  H.  L.  391. 

*  18  &  19  V.,  c.  124,  §42,  enacts,  that  "uif  deed,  will,  or  docnment  lelati 
to  any  charity,  may  be  enrolled  by  the  Board  in  books  to  be  provided  a 
kept  by  them  for  that  purpose  at  their  office,  and  a  copy  of  any  mich  dee<it,  w 
or  document  made  from  such  books,  and  certified  under  the  hand  of  I 
aecietaiy,  or  one  of  the  Commisuoners,  Rhall  be  received  ae  evidence  of  I 
contents  of  the  same  deed,  will,  or  document" 

*  |§  1  &  2. 
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CHAPTER    XIX. 

ISnuLITT  OF  PAROL  EVIDENO&  TO  AFFECT  WRITTEN 
IKSTRUMENTS. 

Perhaps  the  most  difficult  branch  of  the  law  of  eridenco  5  1031 
h  regnlateB  the  admigninlity  of  extrintic  parol  testimony 
Itten  instruments.  In  proceeding  to  diacuss  the  rules  of 
ed  with  this  subject,  it  will  be  well  to  advert  to  one  or 
hed  principles,  which  govern  the  interpretation  of  all 
^d  first,  in  order  to  put  a  just  construction  upon  the 

any  document,  the  court  must  read  the  whole  of  it,  and 
nine  the  meaning  of  the  words  employed  in  the  passage 
ssion,  not  only  by  a  careful  examination  of  the  imme- 
:t,  bat  also  by  considering  the  sense  in  which  the  same 
been  ased  in  other  parts  of  the  instmment.'  For  it  is 
t  the  language  of  a  particular  passage  may  be  capable  of 
ider  or  narrower  signification,  when  read  in  connection 

ports  of  the  instrument  where  the  same  language  is 
han  it  would  have  borne,  had  no  such  refieoted  light 
1  upon  it.  For  instance,  suppose  a  question  to  arise 
he  meaning  of  the  word  "  close  "  as  used  in  a  will.  If 
don  were  only  to  occur  once,  evidence  would  be  admis- 
w,  that,  in  the  county  where  the  property  was  situate, 
I  farm ;  bat  if  the  word  were  found  in  other  parts  of  the 

one  of  which  this  enlarged  meaning  could  not  be  applied 
mdence  would  be  clearly  rejected,  as  the  court  would 
it  the  testator  bad  used  the  word  in  its  ordinary  sense, 

an  enclosure.'  So  the  word  "  month,"  which  denotes 
mar  month,  may  be  shown  by  the  context  to  mean  a 
>nth,  and  the  judge  will  in  such  case  adopt  that  con- 


r.  Okdstone,  U  Sun.  486 ;  1  Phill.  379,  S83,  S8&,  S.  C. ;  Bate- 

i>den,  1  Jonea  &  Lat  306,  368 — 370,  per  Sugden,  C. 

ra  V.  Watwn,  4  B.  &  Ad.  787,  799,  per  Parke,  J.  j  1  N.  &  M. 
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§  1182.  Bearing  the  above  principles  in  mind,  the  first  genen 
mle  which  it  will  be  necessary  to  notice,  respecting  the  adntissibilit 
of  extrinsic  evidence  to  affect  what  is  in  writing  is,  that  parvl  tea 
Hmony  cannot  be  received  to  contradict,  vary,  add  to,  or  tubtnu 
from,  the  terms  of  a  valid  written  instrument.^     This  rule  of  Ui< 


refennee  to  ettlrintie  eweutiutaneet,  it  ie  an  inflexible  rule  of  cotutrnddon,  tlu 
the  worcts  of  the  will  shall  be  interpreted  in  their  strict  and  primary  sense,  ani 
in  no  other,  although  they  may  be  capable  of  some  popular  or  secondary  intei 
pretation,  and  altboi^h  the  most  conclusiTe  evidence  of  intention  t4>  use  thei 
in  Buch  popular  or  eecondaiy  sense  be  tendered.  III.  Where  there  ia  nothin 
in  the  context  of  a  wUl,  from  which  it  is  apparent  that  a  testator  has  used  th 
words,  in  which  he  has  expressed  himself,  in  any  other  than  their  strict  an 
primaiy  sense,  but  hifl  words  so  interpreted  are  ijuenaAU  mA  refereitct  t 
extri^tnt  cireumttanea,  a  court  of  law  may  look  into  the  extrinsic  ciicuni 
stances  of  the  case  to  see  whether  the  meaning  of  the  words  be  sensible  in  an 
popular  or  secondary  sense,  of  which,  toith  Ttfirenai  to  these  dreumitaneet,  the 
are  capable.  IV.  Whetft  the  characters  in  which  a  will  is  written  are  diffico] 
to  be  decyphered,  or  Ae  language  of  the  will  is  not  underst<>od  by  the  conn 
the  evidence  of  persons  skilled  in  decyphering  writing,  or  who  nndentand  th 
language  in  which  the  will  is  written,  is  admissible  to  deetart  what  th 
characters  are,  or  to  inform  the  court  of  the  proper  meaning  of  the  woriL 
v.  For  the  purpose  of  determining  the  object  of  a  testator's  bounty,  or  th 
subject  of  disposition,  ot  the  quantity  of  interest  intended  to  be  given  by  hi 
will,  a  court  may  inquire  into  every  mattruU  fact  rekting  to  tiie  penon  wh 
clwms  to  be  interested  under  tJie  will,  and  to  the  property,  which  is  clume' 
as  the  subject  of  disposition,  and  to  the  circumstances  of  the  testator  and  of  hi 
faniily  and  a&irs ;  for  the  purpose  of  enabling  the  court  to  identify  the  perso: 
or  thing  intended  by  the  testator,  or  to  determine  the  quanti^  of  interest  he  ha 
given  by  his  wilL  The  same,  it  is  conceived,  ia  true  of  eveiy  other  dispute 
point,  respecting  which  it  can  be  diown  that  a  knowledge  of  extrinsic  Ikcts  cai 
in  any  way  be  made  ancillary  to  the  light  interpretation  of  a  testator's  word- 
VI.  Where  the  words  of  a  will,  aided  by  evidence  of  the  material  facts  of  th 
case,  are  insufficient  to  determine  the  testator's  meaning,  no  evidence  will  b 
admissible  to  prove  what  the  testator  intended,  and  the  will  (except  in  cwtai: 
special  cases — see  Proposition  VII.)  will  he  void  foruncertainty,  VII.  Notwith 
standing  the  rule  of  law,  which  makes  a  will  void  for  uncertainty,  where  th 
words,  aided  by  eridcnce  of  the  material  lacta  of  the  case,  are  insufficient  t 
determine  the  testator's  meaning— courts  of  law,  in  certain  special  cases,  admi 
extrinsic  evidence  of  inteniion,  to  make  certain  ihep^vm  or  thijig  intended,  wher 
the  description  in  the  will  is  insufficient  for  the  purpose.  These  cases  may  be  tha 
defined :  where  the  object  of  a  testator's  bounty,  or  the  subject  of  dispooitioj 
(i.  e,  penon  or  thing  intended)  is  described  in  terms,  which  are  appUcable  in 
differently  to  more  than  one  ptrton  ot  thing,  evidence  is  admi^ble  to  pron 
which  of  the  persons  or  things  so  described  was  intended  by  the  test«t<w.' 
Vfip:  Wills,  10—13. 

'GoBB.  Ld.Kugent,6B.  &  Ad.64,  66;  Wigr.  Wills, 0  ;  2Ph.Ev,  360.     So 
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which  may  be  traced  back  to  a  remote  antiquity,  is 
the  obvious  inconvenieiice  and  injustice  that  would 
iters  is  writing,  made  by  advice,  and  on  consideration, 
finally  to  embody  the  entire  agreement  between  the 
liable  to  be  controlled  by  what  Lord  Coke  expressively 
■mcertain  testimony  of  slippery  memory." '  When 
leliberately  put  their  motoal  engagements  into  writing, 
age  as  imports  a  legal  obligation,  or,  in  other  words,  a 
iract,*  it  is  only  reasonable  to  presume,  that  they  have 
to  the  written  instrument  every  material  term  and  cir- 
ni,  consequently,  all  parol  testimony  of  conversations 
the  parties,  or  of  declarations  made  by  either  of  them, 
e,  or  after,  or  at  the  time  of,  the  completion  of  the 
be  rejected ;  because  such  evidence,  while  deserving 
than  the  writing  itself,  would  inevitably  tend,  in  many 
substitute  a  new  and  different  contract  for  the  one 
npon,  and  would  thus,  without  any  corresponding 
infinite  mischief  and  wrong.' 

dependent,  too,  of  all  considerationB  of  convenience,  $  1036 
re  has,  by  positive  enactment,  adopted  the  same  rale 
;s  as  an  arbitrary  and  absolute  one ;  and  by  requiring 
itions  of  property,  and  other  transactions,  to  be  evi- 
iting, — as,  for  instance,  wills,  contracts  within  the 
rads,  and  the  like,* — has  rigidly  excluded  all  parol 
ling  to  vary  the  terms  contained  in  the  written  instra- 
lioagh  the  statutory  rule  will  perhaps  be  more  strictly 
that  which  rests  on  the  common  law  alone,  because, 
case,  to  relas  the  rule  in  any  degree,  is  to  the  like 


IT,  "  a  writing  cannot  be  cut  down  or.taken  away  Ity  Uie  te^iti- 
s,"  Tait,  Ev.  326,  327  ;  1  Dickaon,  Ev.  9S,  et  seq. 
id's  case,  &  Bep.  !6  a,  1st  Bee. 
V.  Appleby,  43  L.  J.,  C.  P.  146. 

erceau,  2  W.  Bl.  1249 ;  Rich  v.  Jackson,  4  Br.  C.  C.  519,  per 
iduoB  tr.  Woidley,  1  M.  &  W.  374  ;  ParUriche  v.  Powlet,  2 
.  Hardwicke  ;  Bf^rt  v.  Caiunan,  Anlhon,  R.  70  ;  Bayard  v. 
i.  467,  per  Kent,  C.  J. 
93,  et  «e«i.  *  Wigr.  WQlg,  4,  6—8,  126,  126. 


946        WHAT  DOCUMENTS  WILL  NOT  EXCLUDK  PAROL  EYID.     [PABT  U. 

extent  to  repeal  the  particular  Act  which  renders  the  writing  neces- 
sary ;^ — yet,  at  the  present  day,  it  seems  to  be  generally  admitted 
as  indisputable  law,  that  the  term  '*  written  instrument,"  as  used  in 
the  rule,  includes  not  only  records,  deeds,  wills,  and  other  instru- 
ments required  by  the  statute  or  common  law  to  be  in  writing,  but 
every  document,  which  contains  the  terms  of  a  contract  between 
different  parties,  and  is  designed  to  be  the  repository  and  evidence 
of  their  final  intentions.^ 

§  1184.  To  other  less  formal  documents  the  rule  does  not  ex-  §  l(B7 
tend ;  and,  therefore,  a  receipt,  except  in  some  few  special  cas^,^ 
is  not  conclusive  evidence  of  the  payment  therein  acknowledged  to 
have  been  made,  but  the  party  signing  it  may  invalidate  its  effect 
by  oral  evidence,  not  only  of  fraud,  but  of  mistake  or  surprise  on 
his  part ;  and  in  short,  the  document,  like  any  verbal  statement 
made  by  a  person,  and  afterwards  given  in  evidence  to  affect  him, 
amounts  only  to  prima  facie  proof,  and  is  capable  of  being  ex- 
plained.^ So,  an  order  for  goods,  insufficient  to  satisfy  the  Statute 
of  Frauds,  or  a  loose  memorandum,  which  does  not  seem  to  have 
been  intended  by  the  parties  to  contain  the  terms  of  their  contract, 
will  not  exclude  parol  evidence  on  that  subject.  For  instance,  where 
the  defendant,  having  ordered  goods  by  an  unsigned  letter,  which 
did  not  mention  any  time  for  payment,  afterwards  accepted  the 
goods  which  the  plaintiff  forwarded  to  him  with  the  invoice,  the 
court  held,  in  an  action  for  their  price,  that  parol  evidence  was  ad- 
missible to  show  that  the  goods  were  really  supplied  on  a  credit, 
which  had  not  expired  at  the  commencement  of  the  suit.^    So, 


»  Wigr.  Wills,  4,  6—8,  125, 126  ;  Miller  v.  TTavere,  8  Bing.  250,  251  ;  Doe  r. 
Hiscocks,  6  M.  &  W.  369 ;  Clayton  v.  Ld.  Nugent,  13  M.  &  W.  205,  per 
Alderson,  B.,  208,  per  Rolfe,  B. 

2  Woolam  V.  Heam,  TVes.  218,  per  Sir  W.  Gi^ant ;  Shore  v.  Wilron,  9  CL 
&  Fin.  640,  per  Williams,  J.  ;  Stackpole  v,  Arnold,  11  Mass.  31,  per  Parker, 
J. ;  Hunt  V.  Adams,  7  Mass.  522,  per  Sewell,  J. 

>  See  ante,  §§  96,  845. 

*  Farrar  v.  Hutchinson,  9  A.  &  E.  641,  643 ;  1  P.  &  D.  437,  S.  C. ;  Skaife 
V.  Jackson,  3  B.  &  C.  421 ;  Lee  v.  Lane.  &  Yorks.  Ry.  Co.,  6  Law  Rep.,  Ch. 
Ap.  527 ;  Wallace  v.  Keleall,  7  M.  &  W.  273,  274 ;  Fuller  v,  Crittenden,  9 
Conn.  406. 

»  Lockett  V,  Nicklin,  2  Ex.  R.  93.    See  §  1151,  post. 
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where  a  plaintiff  had  bought  and  paid  for  a  horse  on  a  verbal  war- 
r*n*iy  by  the  defendant,  and  shortly  after  the  purchase  was  com- 
pleted, the  defendant  gave  him  a  paper  in  the  following  form : — 
•*  Bought  of  A.  B.,  a  horse  for  71. — A.  B.," — ^the  court,  in  an 
action  for  breach  of  warranty,  held  that  the  plaintiff  might  prove 
the  warranty  by  parol  evidence,  as  the  paper  appeared  to  have  been 
meant  merely  as  a  memorandum  of  the  transaction,  or  an  informal 
receipt  for  the  money,  and  not  as  containing  the  terms  of  the  con- 
tract itself.^     So,  where  a  person,  after  having  agreed  to  hire  a 
horse,  had  given  the  owner  a  card,  on  which  he  had  written  in 
pencil,  **  six  weeks  at  two  guineas,  W.  H.,*'  the  owner  was  allowed 
to  prove  by  parol  evidence,  not  indeed  a  different  time  of  hiring  or 
a  larger  rate  of  payment  than  those  stated  in  the  memorandum, 
but  an  additional  term  of  the  contract,  namely,  that  all  accidents 
occasioned  by  the  shying  of  the  horse  should  be  at  the  risk  of  the 
hirer.^     Again,  in  the  sale  of  a  chattel  under  the  value  of  10!.,  an 
auctioneer  is  not  bound  by  the  description  of  the  article  contained 
in  the  unsigned  printed  catalogue ;  but  if,  when  the  article  was  put 
up  to  auction,  he  publicly  stated  in  the  hearing  of  the  purchaser 
that  the  description  was  incorrect,  he  will  be  entitled  to  a  verdict  for 
the  price  on  giving  parol  proof  of  such  statement.^ 

§  1135.  Having  thus  pointed  out  the  class  of  written  instru-  §  1038 
ments  to  which  the  rule  applies,  it  may  next  be  observed  that  the 
rale  does  not  prevent  parties  to  a  written  contract  &om  proving  that, 
either  contemporaneously  or  as  a  preliminary  measure,  they  had 
entered  into  a  distinct  oral  agreement  on  some  collateral  matter.^ 
Still  less,  as  will  presently  be  shown,*  does  the  rule  exclude  evi- 
dence of  an  oral  agreement,  which  constitutes  a  condition  on  which 


»  Allen  r.  Pink,  4  M.  &  W.  140,  143, 144  ;  6  DowL  668,  S.  0. 

^  Jeffeiy  r.  Walton,  1  Stark.  R.  267.    For  other  instances,  see  ante,  §  406. 

>  Eden  v.  Blake,  13  M.  &  W.  614.  As  to  examinations  of  prisoners,  see 
ante,  §§  893,  894. 

*  Lindley  v.  Lacey,  17  Com.  B.,  N.  S.  678 ;  34  L.  J.,  C.  P.  7,  S.  C. ; 
3&oT^n  r.  Griffith,  6  Law  Rep.,  Ex.  70 ;  40  L.  J.,  Ex.  46,  S.  C.  See  post, 
$  1147-  See,  also,  Brady  v.  Oastler,  3  H.  &  C.  112  ;  Malpaa  v.  Lond.  &  S.-W. 
Ry.  Co.,  35  L.  J.,  C.  P.  166 ;  1  Law  Rep.,  C.  P.  336  ;  and  1  H.  &  R.  227, 
S.  C.  »  P.  948,  n.  4. 
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the  performance  of  the  written  agreement  is  to  depend.^  Again, 
the  rule  is  not  infringed  by  the  admission  of  parol  evidence,  nndei 
the  proper  pleading,  showing  that  the  instrument  is  altogether 
void,  or  that  it  never  had  any  legal  existence  or  binding  force,  either 
by  reason  of  forgery  or  fraud,  or  for  the  illegality  of  the  subject- 
matter,  or  for  want  of  due  execution  and  delivery.^  For  instance, 
— ^to  illustrate  the  last  ground  of  invalidity  first, — ^it  may  be  shown 
by  parol  evidence,  either  that  an  instrument,  apparently  executed  as 
a  deed,  had  really  been  delivered  simply  as  an  escrow,^  or  that  a 
document  signed  as  an  agreement,  had  not  been  intended  by  the 
parties  to  operate  as  a  present  contract,  but  that  it  was  meant  to 
be  conditional  on  the  happening  of  an  event  which  had  never 
occurred.^  Fraud  practised  by  the  party  seeking  the  remedy  upon 
him  against  whom  it  is  sought,  and  in  that  which  is  the  subject- 
matter  of  the  action  or  claim,  is  universally  held  fatal  to  his  title. 
"  The  covin,"  says  Lord  Coke,'*'  doth  suflFocate  the  right." 


§  1186.  It  matters  not,  in  this  respect,  whether  the  foundation  §  ^^ 
of  the  claim  be  a  record,^  a  deed,  or  a  writing  without  seal ;  for  in 
either  case  the  instrument  will  be  void  if  obtained  by  fraud,  and  the 
fraud  may  be  established  by  parol  evidence.^    Thus,  if  a  person  has 


1  Lindley  v.  Lacey,  17  Com.  B.,  N.  S.  687,  and  34  L.  J.,  C.  P.  9,  per  Byles, 
J.,  referring  to  cajses  cited,  infra,  n.  4. 

«  Collins  V,  Blantem,  2  Wils.  341  ;  1  Smith,  L,  C,  310—339,  S.  C,  and 
cases  there  cited  in  the  notes ;  Paxton  v.  Popham,  9  East,  421,  422,  per  Ld* 
Ellenborough. 

»  Murray  «.  Ld.  Stair,  2  B.  &  C.  82  ;  3  D.  &  R.  278,  S.  C. 

*  Pym  tJ.  Campbell,  26  L.  J.,  Q.  B.  277 ;  6  E.  &  B.  370,  S.  C. ;  Davis  r. 
Jones,  17  Com.  B.  626.  See,  also,  Wallis  v.  Littell,  31  L.  J.,  C.  P.  100 ;  11 
Com.  B.,  N.  S.  369,  S.  C. ;  Rogers  v,  Hadley,  32  L.  J.,  Ex.  241  ;  Gudgen 
V.  Besset,  26  L.  J.,  Q.  B.  36 ;  6  E.  &  B.  986,  S.  C.  The  same  doctiine 
applies  to  wiDs,  though  it  must  be  used  with  very  great  caution  ;  LLster  c. 
Smith,  33  L.  J.,  Pr.  &  Mat,  29 ;  3  Swab.  &  Trist.  282,  S.  C. 

»  See  post,  §  1713. 

•  Tait,  Ev.  327,  328 ;  Buckler  v,  Millerd,  2  Ventr.  107  ;  Filmer  «.  Gott,  4 
Br.  P.  C.  230  ;  Robinson  v.  Ld.  Vernon,  29  L.  J.,  C.  P.  136 ;  7  Com.  B. 
N.  S.  231,  S.  C.  ;  Rogers  v.  Hadley,  32  L.  J.,  Ex.  241 ;  2  H.  &  C.  227,  S.  cj 
Taylor  v.  Weld,  6  Mass.  116,  per  Sedgwick,  J. ;  Franchot  v.  Leach,  5  Cowen^ 
608  ;  Dorr  v.  Munsell,  13  Johns.  431 ;  Morton  v.  Chandler,  8  Qi^enl.  9  j  Com. 
V,  Bullard,  9  Mass.  270. 
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id  by  Terbftl  &andalent  statementB  to  enter  into  a  written 
the  pnichase  of  a  house,  a,  ship,  or  the  like,  it  is  com- 
im,  in  an  action  on  the  case  for  a  deceitfnl  representa- 
ive  the  fraud  by  evidence  aliunde,  thongh  the  written 
the  deed  of  conveyance  is  silent  on  the  subject  to  which 
mt  representations  refer.*  So,  the  representation  of  a 
ecting  some  psrticalar  qnality  of  the  article  sold,  may 
evidence,  if  the  purchaser  has  thereby  been  fraudulently 
rom  discovering  a  fault  which  the  vendor  knew  to  exist.' 
ktions,  too,  of  a  testator  are  admissible  to  show  his  in- 
the  will  be  impeached  on  the  ground  of  fraod,  circum- 
forgery ; '  and  similar  evidence  will  be  received  with 
rebutting  the  presumption,  that  an  alteration,  or  inter- 
ipparent  on  the  face  of  the  will,  was  made  after  its 
For  this  last  purpose,  however,  the  declarations  of  the 
ist  have  been  made  before  the  writing  was  executed, 
matters  not  whether  the  instrument  be,  or  be  not,  a 
rill.' 

Parol  evidence  may  also,  under  the  proper  pleading,  ! 
to  show  that  the  contract  was  made  for  the  furtherance 

forbidden,  either  by  statute,  or  by  common  law;^  or 
Titing  was  obtained  by  duress  ;  *  or  that  the  party  was 
f  contracting  by  reason  of  some  legal  impediment,  such 


■.  Stephen?,  3  B.  &  C.  623 ;  6  D.  &  B.  490,  8.  C. ;  Wright  v. 

Scott,  N.  R.  685,  698 ;  Hotson  r.  Browne,  30  L.  J.,  C.  P.  106  j  9 

S.  442,  S.  C. 

M,  2  B.  4  C.  634,  per  Ahlwtt,  C.  J. 

ardy,  1  M.  &  Rob.  625  ;  Doe  it.  Allen,  8  T.  R.  147. 

'aimer,  16  Q.  B.  747 ;  In  re  Diiffj-,  I.  R.,  6  Eq.  606 ;  Dench  e. 

,  J.,  Prob.  13  ;  L,  B.,  2  Pr.  D.  60,  S.  C. 

In  re  Hardy,  30  L.  J.,  Pr.  4  Mat.  142  ;  Slainee  t.  Stewart,  31 
tfat.  10 ;  2  Swab.  &  Trirt.  320,  S.  C.  In  re  Ripley,  1  Swab.  & 
lohnson  r,  Lyford,  37  L.  J.,  Pr.  &  Mat.  65 ;  1  Low  Rep.,  P.  &  D.  546, 

'  Gr.  Ev.  §  2fl4,  in  part. 
.  Blantem,  2  Wils.  347  ;  1  Smith,  L.  C.  310,  326,  S.  C.  j  Benyon 
,  3  M.  &  Gor>l.  94.    See,  alw.  Biggs  e,  Lowrencc,  3  T.  Rep.  454  ; 
Reed,  a  T.  R.  600  ;  Doe  v.  Ford,  3  A.  &  E.  649  ;  Sinclair  v.  Ste- 
&  P.  B82  ;  Norman  v.  Cole,  3  E«p.  253. 
fi2,  483  ;  B.  N.  P.  172  ;  5  Com.  Pis.,  Plead.  2,  W.  18—23. 
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as  infancy,  covertnre,^  idiotcy,  ineanity,  or  iDtoxication  ;^  or  U 
the  instnunent  came  into  the  hands  of  the  plaintiff  wiUiout  a 
ahsolnte  and  final  dehvei;  by  the  obhgor  or  party  charged.^ 

§  1188.  The  want  or  failure  of  conaideration  may  also  be  prc^ 
by  parol  evidence,  showing  that  the  written  agreement  is  : 
binding  ;*  onlesB  it  be  ander  seal,  which,  in  the  absence  of  &a 
is  conclusive  evidence  of  a  Buffieient  coDsideration.'  But  forthei 
no  consideration,  or  a  mere  nominal  oonsideration,  be  stated  ii 
deed,  the  party  will  be  allowed  to  prove  a  real  substantial  conud 
atioQ  by  extrinsic  evidence;'  and  if  the  deed  is  expressed  to 
made  "  for  divers  good  conBiderations,"  it  may  be  averred  i 
proved  by  parol  that  the  bargainee  gave  money  for  his  barga 
The  onns,  however,  of  proving  the  consideration  will,  in  eaci 
case,  he  on  the  party  claiming  under  the  deed ;  for  the  mere  sti 
ment  in  the  operative  part  of  an  instrument  that  it  was  made 
good  and  valuable  conBideration  will  not  suffice  to  raise  a  ] 
sumption,  as  against  parties  disputing  the  validity  of  the  deed,  t 
any  substantial  consideration  haB  ever  in  fact  been  given. ^  Agi 
if  an  instrument  under  Beal  specifies  any  particular  considenti 
aB,  for  instance,  love  and  affectioD,  and  omits  all  mention  of  : 
other  consideration,  no  extrinsic  proof  of  another  can  in  general 
given,  becauBe  sneh  proof  would  contradict  the  deed.'  Still,  if 
object  be  to  eetabliBh  or  negative  the  existence  of  fraud,  such  pi 
vrill  be  admissible.  Thns,  where  a  conveyance  purported  to  h 
been   made  in   consideration   of  10,000^,   and   natural   love    i 

'  2  Inst.  492,  483  ;  B.  N.  P.  172  ;  5  Com.  Kg.,  Plead.  2,  W.  18—23. 

'  B.  N.  P.  173  ;  Barrett  v.  Bujcton,  2  Aik.  167,  per  PrentiBS,  J. 

»  B.  N.  P.  172  ;  Clark  v.  Gifford,  10  Wend.  310  ;  U.  S.  c.  Leffler, 
Pet.  86. 

'  FosUr  B.  Jolly,  1  C.  M.  &  R.  707,  708  ;  Solly  e.  Hin.ie,  2  C.  &  M.  E 
Abbott  V.  Hendricka,  1  M.  &.  Or.  791,  794—796  ;  ante,  5  1023. 

•  Ante,  §  86. 

•  Leifchild'H  case,  1  Law  Rep.,  Eq.  231,  per  Kinileralej,  V.-C. ;  Peat 
r.  Slonk,  1  Ves.  Sen.  128. 

'  2  Ph.  Ev.  353  ;  TuU  r.  Parlctt,  M.  &  M.  472,  per  Tindal,  C.  J. 

'  Keleon  v.  Kelson,  10  Hare,  3fl6,  per  Wood,  V.-C. 

'  Peacock  v.  Monk,  1  Ves.  Sen,  128,  per  Ld.  Hardwicke  ;  cited  by  Alder 
B.,  in  Gale  v.  Williamson,  8  M.  &  W.  408.  But  see  Clifford  c.  Tuircll,  ] 
&  C,  Ch.  R.  138  ;  9  Jur.  633,  S.  C.  on  appeal 
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le  conrt,  in  a  snit  to  set  it  aside,  admitted  extrissic 
'  show  that  the  estates  were  worth  80,000!.,  and  that 
!  and  affection  constituted  do  part  of  the  real  considera- 
where  a  lather  assigned  his  house  and  personalty  to  his 
!,  "  in  consideration  of.  natural  love  and  affection,"  and 
the  sheriff  seized  part  of  the  personalty  nnder  a  fi.  fa. 

father,  the  son,  in  proceeding  against  the  sheriff,  was 
o  give  evidence  of  a  valuable  consideration,  and  thns  to 
[>reanmptioD  of  fraad  i^aiust  creditors,  which  a  deed, 

debtor  in  consideration  of  natural  h>V6  and  affection, 
imports.' 

rhe  courts  will  also,  on  equitable  grounds,  sometimes  § 
evidence  to  contradict  or  vary  a  writing,  where,  by  some 
act,*  it  speaks  a  different  language  from  what  the  parties 
ind  where,  consequently,  it  would  be  tmconscientioas  or 
iforoe  it  against  either  party  according  to  its  expressed 
all  cases,  however,  of  this  kind,  the  party  seeking  relief 
a  task  of  great  difficulty,  since  the  court  will  not 
Jess  it  be  clearly  convinced  by  the  most  satisfactory 
st,  that  the  mistake  complained  of  really  exists,  and 
t  is  such  a  mistake  as  ought  to  be  corrected.*  A 
J  seek  this  equitable  relief  by  commencing  an  action, 
orm  the  writing, — in  which  event  it  will  be  necessary  to 
lourt  that  the  mistake  was  made  on  both  sides ; '  or  to 

Qott,  7  Br.  P.  C.  70  ;  ciUA  by  Ld.  Kenyon  in  R. «.  Scammondeii, 

76. 

niliflinson,  8  M.  &  W.  406,  409—411  ;    Pott  v.   Todhnnf«r,2 

See  13  EL  c.  5. 

t    V.    Rounmanier,  h  Wlieat.  211,  et  ^.  ;    Price  v.  Ley,  4 

)wnsetid  r.  StcangToom,  6  Ves.  339  ;  Mortinier  v.  Shortell,  2 
371,  per  Sugden,  C. ;  Bold  t>.  Hub:hiii«on,  S  De  Gex,  H.  &  O. 
V.  Ooff,  22  Beav.  207,  214  ;  Aahhurxt  r.  Mill,  7  Hart>,  502  ; 
xa,  2  JohnB.  Ch.  B.  1585 ;  MacConnack  v.  MacCoimack,  I.  B. 

V.  Shortall,  S  Dnv  &  War.  372,  per  Siigden,  C, ;  Murray  o. 
uv.  305  ;  Sooke  v.  lA.  Keneington,  2  Kay  &  J.  763  ;  Bentley 
.  Beav.  143,  151,  per  Bomaiy,  M.  R. ;  4  De  Oex,  F.  &  J.  279, 
,  Sells,  2»  L.  J.,  Ch.  500  ;  1  Drew.  &  Sm.  42,  S.  O.  ;  Fowler  v. 
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rescind  the  iBBtnunent, — in  which,  case,  thoagh  conclnBiTe  proof 
error  or  Btirprise  on  the  plaintiff's  part  alone  will  snffice,'  it  m 
appear  that  the  mistake  was  one  of  vital  importance.'  In  eit 
of  these  cases,  if  the  defendant  denies  the  case  as  set  up  by 
plaintiff,  and  the  latter  simply  rehes  on  the  verbal  testimony 
witnesses,  and  has  no  docomentary  evidence  to  adduce, — snch, 
instance,  as  a  rough  draft  of  the  agreement,  the  written  instnicti 
for  preparing  it,  or  the  like, — the  plaintiff's  position  will  be  w 
nigh  desperate  ;  thoagh  even  here,  as  it  seems,  the  parol  evide 
may  be  so  conclusive  in  its  character  as  to  justify  the  conrt 
granting  the  relief  prayed.' 

§  1140.  A  defendant,  also,  agunst  whom  a  specific  perfoima 
of  a  written  agreement  is  songht,  may  insist  upon  the  mistake,  i 
may  estabhsh  its  existence  by  parol  evidence,  becanse  he  may  i 
on  any  matter  which  shows  it  to  be  inequitable  to  enforce  the  c 
tract.*  But  here  an  artificial  distinction  must  be  noticed,  wl 
appears  to  be  rec<^ised  as  undoubted  law  in  the  British  Con 
and  which  is  this :  that  though  parol  evidence  may  be  recei 
against  a  plaintiff  seeking  a  specific  performance,  it  will  be  inadn 


Fowler,  4  De  Gei  &  J.  350 ;  Elwes  v.  Elwes,  £  Giff.  545  ;  3  De  Gei,  ] 
J.  667,  S.  C.  ;  Bradford  v.  Romney,  30  Beav.  431,  438  ;  Grey  v.  BoBwell 
Ir.  Eq.  B.,  N.  S.  77 ;  Fallon  v.  Bobins,  16  id.  422,  See  Bloomer  c  Spi 
13  Law  Rep.,  Eq.  427,  per  Ld.  Romilly,  M.  R.  ;  41  L.  J.,  Ch.  369,  3.  C. 

'  Mortimer  it.  Sbortall,  2  Dm.  &  War.  372,  per  Sugden,  C. ;  Mnrra 
Parker,  19  Beav,  303  ;  Boolte  iv  Ld.  Kensington,  2  Kay  &  J.  703 ;  Ben 
«.  Mackoy,  31  Beav.  143,  161,  perRomilly,  M.  R.  ;  4  De  Gei,  F.  &  J. 
S.  C.  ;  Sells  V.  Selh,  29  L.  J.,  Ch.  500  ;  I  Drew.  &  Sm.  42,  S.  C. ;  Fowlt 
Fowler,  4  De  Gez  &  J.  250  ;  Elwen  c.  Elwes,  2  GifT.  M5  ;  Bradfbid  e.  Bom 
30  Beav.  431,  438  ;  Gray  n.  BoBwell,  13  Ir.  Eq.  B.,  N.  8.  77;  FaUon  c.Bol 
16  id,  422,     See  Harris  «.  Pepperell,  5  Law  Rep.,  Eq.  1. 

'  1  Story,  Eq.  Jur.  §  144,  n. 

•  Mortimer  r.  ShoriaU,  2  Dm.  &  War.  374,  per  Sugilen,  C. ;  Alexinde 
CroBbie,  Lloyd  &  G.  150  ;  M.  of  Townsend  v.  Stnmgroom,  6  Ves.  339  ; 
lespie  V.  Moon,  2  Johns.  Ch.  R.  600,  per  Kent,  C. 

'  1  Story,  Eq.  Jur.  §  101  ;  2  id.  5  770  ;  M.  of  Towneend  t>.  Strangro 
6  Ves,  328  ;  Davies  r,  Fitton,  2  Dru.  &  War,  232,  per  Sugden,  C,  ;  W 
e.  Scarth,  2  Kay  &  J.  33  ;  Webster  v.  Cecil,  30  Beav.  62 ;  Manser  r,  Bwl 
Hare,  443,  per  Wigram,  V.-C.  ;  Howard  x.  Wright,  8  Coop.  U4,  per  Lei 
V.-C.  ;  Sqnire  b.  Campbell,  id.  114,  per  Ld,  Cott«nhain.  See  Carpente 
Providence  Washington  Ins,  Co.,  4  Howard,  S.  Ct.  B.  222. 
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favour ;  or,  in  otber-wotda,  the  courts  will  not  receive 
Qce  on  the  port  of  a  plaintiff  to  rectify  a  written  a^uc- 
tiich  he  Beeks  a  specific  execution.*  In  America,  hon- 
Siancellor  Kent,  a^r  a  most  elaborate  consideraticiii  of 
,  had  not  hesitated  to  reject  this  distinction  as  nnfonndeil 
'  and  Mr.  Justice  Story  has  taken  the  same  view  of  tlif 
wiring,  with  much  force,  that  there  is  no  mutnality  w 
the  operatioti  of  snch  a  doctrine.^ 

The  role  onder  discussion  does  not  exclude  verbal  §  1<U3 
rhen  adduced  to  prove  that  the  written  agreement  lint^ 
/  waived  or  ditcharged.  If,  indeed,  the  agreement  be  1>y 
n  only  be  entirely,  or  even  partially,  dissolved  by  au  in- 
)f  an  equally  solemn  character ;  for  the  maxim  of  law  is 
[ished,  that  nnamquodque  ligamen  dissolvitur  eodon 
uo  et  ligatnr.'  Therefore,  where  to  an  action  of  coTeimiit 
^ent  of  money,  the  defendant  pleaded  a  parol  di8char<^c 
ioB  of  all  demands,  the  court  held,  npon  demurrer,  tliat 
ut  could  not  be  discharged  without  a.  deed."  A  siniilur 
as  pronounced  on  a  rule  obtained  by  the  plaintiff  for 
non  obstante  veredicto,  in  a  case  where  on  action  liud 
;bt  by  a  landlord  against  his  tenant,  on  a  covenant  by  the 


.  Fitt«n,  2  Dru.  &  War.  232,  per  Sugden,  C.  ;  M.  of  Towns,  i id 
itn,  6  Vea.  328 ;  WooLun  t>.  Hewne,  7  Ves.  211 ;  Higgiiwoii  i'. 
fK6.  616  ;  Clowes  r.  HigginsoD,  1  Vea.  &  B.  376  ;  Rich  v.  JarliH  ui, 
514 ;  6  Ves.  334,  n.  S.  C. ;  Clinan  v.  Cooke,  1  Sch.  &  Let  38,  :t9  ; 
Sitwell,  1  Y.  A  C,  Ei.  B.  ftr.9,  583;  S>iHire  v.  CwnpWII,  2  On.ii. 
.  Cottenlmm. 

rack  v.  LivingHtone,  4  Jobne.  Ch.  R.  144,  14S,  149. 
Eq.  Jur.  §  161,  and  n.  Tlione  who  K<iiiire  further  infonnatian  un 
are  referred  to  1  Sug.  V.  &  P.  222—233,  and  258— 2«6  ;  1  St^Tj, 
152—161  ;  Gred.  Ev.  205-208. 
§  302,  in  port,  a»  to  first  five  tinea. 

MO  ;  Wing.  Max.  68—72  ;  Story,  Agen.  §  49  ;  Fowell  r.  Fom-»t, 
nd.  47  If,  47gK  ;  Harris  v.  Qoodwyn,  2  M.  ft  Gr.  406 ;  2  Sintt, 
;.  C. ;  Doe  v.  Gladwin,  6  Q.  B.  953,  962  ;  Eawlinson  w.  Clatkr, 
187, 192. 

p.  Payne,  2  Wila.  376,  recognised  in  West  v.  Blakeway,  2  M.  &  Cr. 
ent  V.  Hunt,  8  Taunt.  596.  See  Spence  v.  Healey,  8  Ex.  R.  m^  ; 
■wick  B.  Oswald,  1  E.  &  B.  29S  ;  The  Thnmes  Ii«n  Work*  Co.  r. 
ail  St.  Packet  Co.,  13  Com.  B.,  N.  S.  S.W. 
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latter  to  yield  up,  at  the  expiration  of  the  term,  all  erections  set  up 
during  the  tenancy ;  the  defendant  having  obtained  a  verdict  on  a 
plea  stating  an  agreement  between  the  parties,  that,  if  the  defendant 
built  a  greenhouse  on  the  premises,  he  should  be  at  liberty  to 
remove  it.^  So,  it  used  to  be  regarded,  at  common  law,  as  an 
indifferent  matter,  whether  the  agreement  in  discharge  of  the  deed 
were  in  writing  or  merely  verbal,  or  whether  it  were  executory  or 
executed  ;  and,  therefore,  if  an  act  was  required  by  deed  to  be  done 
within  a  certain  time,  evidence  could  not  be  given  to  show  that  the 
period  was  extended  by  some  instrument  not  under  seal,  and  that 
the  act  was  performed  within  the  time  so  extended."  In  this  latter 
event,  however,  the  courts  would  perhaps  on  equitable  grounds  now 
grant  relief.'* 

§  1142.  As  the  doctrine  just  stated  has  nothing  to  do  with  the  ^  1044 
general  rule  under  discussion,  but  rests  entirely  on  the  soleiun 
nature  of  deeds,  any  obligation  by  writing,  which  is  not  under  seal, 
may,  in  the  absence  of  statutory  interference,  be  either  iotMy  or 
partially  dissolved  before  breach,  by  a  subsequent  oral  agreement  ; 
or,  to  adopt  the  language  of  Lord  Denman  in  Goss  v.  Lord  Nugent,* 
"  After  an  agreement  has  been  reduced  into  writing,  it  is  competent 
to  the  parties,  at  any  time  before  breach  of  it,  by  a  new  contract 
not  in  writing,  either  altogether  to  waive,  dissolve,  or  annul  the 
former  agreement,  or  in  any  manner  to  add  to,  or  subtract  from,  or 
vary,  or  qualify  the  terms  of  it,  and  thus  to  make  a  new  contract, 
which  is  to  be  proved,  partly  by  the  written  agreement,  and  partly 
by  the  subsequent  verbal  terms,  engrafted  upon  what  Kill  be  thus 
left  of  the  written  agreement." 


1  West  V.  Blakeway,  2  M.  &  Gr.  729 ;  3  Scott,  N.  R.  199,  S.  C.  But  see 
Cort  V.  Ambergate,  &c.  Ry.  Co.,  17  Q.  B.  127, 146,  146. 

2  Gwynne  «.  Davy,  1  M.  &  Or.  857,  871,  per  Tindal,  C.  J. ;  Littler  r. 
Holland,  3  T.  R.  590.  See  Nash  v.  Armstrong?,  30  L.  J.,  C.  P.  286  ;  10  Com. 
B.,  N.  S.  259,  S.  C.  See,  also,  Albert  t?.  The  Groavenor  Invest.  Co.,  37  L.  J., 
Q.  B.  24  ;  3  Law  Rep.,  Q.  B.  123  ;  and  8  B.  &  S.  664,  S.  C.  ;  sed  qu. 

'  Gwynne  v.  Davy,  1  M.  &  Gr.  868,  per  Tindal,  C.  J. 

*  5  B.  &  Ad.  66.    By  the  law  of  Scotland,  no  written  obligation  whatever 
can  be  extinguished  or  renounced,  without  either  the  creditor's  oath,  or  a , 
writing  signed  by  him.     Tait,  Ev.  325.    Neither  can  a  written  agreement  l»e 
afterwards  waived  or  varied  by  mere  words  ;  though  a  subsequent  parol  a^r^^v 
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With  respect  to  those  cases  where  a  writing  is  by  § 
de  necessorj  to  the  validity  of  an  agreemeot,  the  rule  is 
for  although  the  better  opinion  seems  to  be,  that  con- 
ieming  the  sale  of  lands  or  goods,  which  &U  within  the 
rth  section  of  the  Statnte  of  Frauds,  may  be  ickoUif 
abandoned  by  a  avhseqaent  oral  agreement,  so  as  to  pre- 
■  party  from  recovering  on  the  origiDal  written  contract, 
ne  rests  on  the  peculiar  language  of  the  Act  of  Charles 
1,  which,  without  distinctly  stating  that  the  contracts  in 
Qust  be  in  writing,  merely  enacts  that,  unless  they  aro 
tion  shall  be  brooght  npon  them.^  No  general  rule, 
3an  with  safety  be  laid  down  respecting  the  validity  of 
issolntion  of  a  statutory  instrument ;  but,  in  each  case, 
1  language  of  the  Act  requiring  the  writing  must  be 
deted ;    and  in  several  cases,  as,  for  instance,  in  that 

it   is   clear  law  that  a  verbal  abandonment  will  not 


But  whatever  may  bo  the  effect  of  an  oral  dissolution  ! 
ture  statutory  contract,  thus  much  is   certain,  that  no 
ement  to  abandon  it  in  j^rt,  or  to  add  to,  or  modify,  its 

be  received ;  for  to  allow  such  contracts  to  bo  proved 
rriting,  and  partly  by  oral  testimony,  would  be  to  let  in 
schiefs  which  it  was  the  object  of  the  Legislature  to 
lud  here  it  matters  not  what  term  of  the  written  con- 
ight  to  be  varied  by  parol,  since  no  distinction  can  be 
reen  the  material  and  immaterial  parts  of  the  contract ; 
hing  which  originally  formed  part  of  the  agreement,  in 
rhich  the  parties  are  stipulating,  must  be  deemed  to  be 


iponiiil   or   fiJlowoil   by  ])art  iierfonnaute,  will  suflice   for   thnt 

Lrgaddic  Coal  Co.  v.  Wark,  3  Macq.,  Sc.  Cw.,  H.  of  L.  467. 

a.  Nugent,  2  B.  &  Ad.  58,  65,  66,  [kt  lA.  Dcnman  ;  2  N.  &  M. 

irice  p.  Djer,  17  Ves.  356,  per  Sir  W.  Grant     These  dicta  go  far 

ruling  a  contrary  opinion  eipreeaed  by  lA.  Hatdwicke  in  Buck- 

ishy,  2  Eq.  Cm.  Ab.  32,  pL  44,  and  in  Bell  v.  Howatd,  9  Mod.  305. 

1063. 

1  V.  LjTin,  6  1[.  k  W.  118,  117,  per  Parke,  B. ;  Emmet  v.  Dewhirst, 
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§  1145.  If,  then,  a  written  contract  is  made  for  the  sale,  eith 
of  goods  aboTe  the  value  of  101.,  or  of  lands,  and  the  writi 
states  a  time  for  the  deUvery  of  the  goods,  or  for  the  completi 
of  the  pnrchase,  no  verbal  agreement  to  anbstitnte  another  d 
for  the  one  originally  agreed  upon  will  be  valid,^  but  the  origii 
contract  may  still  be  enforced  in  its  entirety.*  So,  where 
vendor  had  contracted  in  writing  to  sell  to  a  porchaser  cerh 
lots  of  land,  and  to  make  out  a  good  title  to  them,  the  coi 
held,  that,  in  an  action  for  the  porchaae-money,  ho  was  not 
liberty  to  show  a  verbal  waiver  by  the  purchaser  of  his  right  to 
good  title  as  to  one  lot ;  since  the  effect  of  snch  a  waiver  was 
substitute  a  partly  oral  contract  for  the  one,  which  the  Statute 
Frands  required  to  be  in  writing.'  So,  where  a  master  had  agre 
by  letter  to  pay  his  clerk  a  yearly  salary,  and  the  contract  v 
necessarily  in  writing,  being  one  which  would  not  be  perform 
within  a  year  frdm  its  date,  parol  evidence  was  held  to  be  in{ 
miesible,  when  tendered  to  show  either  a  contemporaneous,  or 
subsequent,  verbal  agreement  that  the  salary  should  be  pi 
quarterly,  or  to  prove  the  fact  that  quarterly  payments  h 
usually  been  made.*  Again,  if  an  entire  written  agreement  cc 
sists  of  divers  particulars,  sonw  of  which  are  within,  and  othi 
without,  the  operation  of  the  Statute  of  Frauds,  a  verbal  agn 


21  L.  J.,  Ch,  497  ;  Moore  v.  Campbell,  10  Ex,  B,  323  ;  Sanderson  v.  Grai 
10  Law  Rep.,  Ex.  234  ;  44  L.  J.,  Ex.  210,  S.  C. 

'  Stowell  ».  Robinson,  3  Bing.  N.  C.  628 ;  Marsliall ».  Lynn,  8  U.  & 
109  ;  Stead  e.  Dawber,  10  A.  &  E.  67  ;  2  P.  &  D.  447,  S.  C. ;  Tyera  e.  Rowd 
nnil  Feriyliill  Iron  Co.,  42  L.  J.,  Ex.  165  ;  8  Law  Bep.,'Ex.  305,  S,  C. ;  S. 
reversed  in  Ex.  Ch.,  10  Law  Rep.,  Ej.  195  ;  44  L.  J.,  Ex.  130,  S.  C.  Th 
'caaeH  nvemik  Ctiff  e.  Penn,  1  M.  and  Sel.  21  ;  Worren  v.  Stagg,  cited  in  Li« 
V.  Holland,  3  T.  E.  591  ;  and  Threuli  v.  Bake,  1  Esp.  B3.  See  C^le  r. : 
Vane,  2  Law  Rep.,  Q.  B.  276  ;  36  L.  J.,  Q,  B.  175  ;  7  B.  &  S.  855,  S.  > 
&  37  i.  J.,  Q.  B.  77,  S.  C,  affd.  in  Ex.  Ch. ;  3  Law  Bep.,  Q.  B.  272  : 
8  B.  &  S.  182. 

»  Nol)le  V.  Ward,  36  L.' J.,  Ex,  81  ;  1  Law  Rep.,  Ex.  117  ;  and  4  H.  4 
149,  S.  C. ;  36  L.  J.,  Ex.  91,  S.  C.  in  Ex.  Ch. ;  2  Law  R*p.,  Ex.  135,  S.  C.  f 
also,  Leather  Cloth  Co.  v.  Hieroaunus,  10  Law  Btp.,  Q.  B.  140  ;  44  L.  J.,  Q. 
54,  S.  C.  ;  Hickman  r,  Haynea,  10  Law  Rep.,  C.  P.  688  ;  44  L.  J.,  C.  P.  3 
S.  C. ;  Pleving  v.  Downing,  L.  B,,  1  C.  P.  D.  220  ;  45  L.  J.,  C.  P.  693,  S.  C. 

>  Goes  V.  Ld.  Nugent,  5  B.  &  Ad.  58  ;  2  N.  &  M.  26,  S.  C. 

'  Giraud  t.   Richmond,  2  Com.   B.  835  ;  Kvan?  it.  Eoe,  7  Law  Bep.,  C 


BEVOCATION   OF   WILL — ADEMPTION  OF  LEGACY.  957 

7  the  utter  part  in  even  some  trifling  particular,  aa, 
,  to  have  one  valuer  instead  of  two,  cannot  be  received 
thongh  tliat  part  of  the  contract  might,  of  itself,  have 
dthout  any  writing,^ 

[n  applying  this  doctrine  to  testamentary  instruments,  §  toiS 
■e  taken  to  mark  the  distinction  between  the  revocation 
nd  the  ademption,  or,  rather,  the  payment  by  antici- 
legacy ;  for  although  a  will  can  be  neither  wholly  nor 
ced  or  abandoned  by  words,  parol  evidence  is  admis- 
ablish  either  a  total  or  a  partial  ademption  of  a  legacy. 
e  a  testator  bequeathed  80001.  to  his  daagbter  for  her 

0  for  life,  with  remainder  to  her  children,  and  gave  the 
lis  property  to  his  son,  it  was  held  by  Vice-Chancellor 

1  a  suit  by  the  children  of  the  daughter  against  the  son, 
have  the  legacy  invested  and  secured  for  their  benefit, 

sfendant  might  show  by  extrinsic  parol  evidence  that 
ate  of  the  will,  the  testator,  at  his  daughter's  request, 
IT  husband  5001.,  and  had  then  declared  that  this  sum 
ansidered  in  part  satisfaction  of  the  legacy ;  and  that 
ressed  his  determination  not  to  alter  his  will,  having 
)d  by  bis  solicitor  that  it  was  unnecessary  to  do  so.^ 
seen  that  the  evidence  here  admitted  did  not  in  any 
I  or  alter  the  will,  but  simply  proved  a  transaction, 
9  daughter  had  in  part  received  her  legacy  by  anticipa- 
Jie  declarations  of  the  testator,  being  contemporaneous 
vance  of  the  money,  were  rightly  considered  as  part  of 
:tion. 

It  is  almost  superfluous  to  observe,  that  the  rule  is  not  5  1043 
<y  proof  of  any  collateral  parol  agreement,  which  does 
e  with  the  terms  of  the  written  contract,  though  it  may 
e  same  subject-matter.*    For  instance,  the  fact  that  a 
lise  of  an  unfinished  bouse  has  been  duly  signed,  will 


..  Grabham,  0  A.  i  K  fil,  74  ;  6  N.  4  M.  164,  S.  C. 

Eddowe*,  3  Hare,  609  ;  Ferris  v.  Goodbuni,  27  L.  J.,  Ch.  574.    Se. 

sdale,  3e  L.  J.,  Ch.  662.  'Son  ante,  §  1133. 
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not  preclude  the  tenant  from  proving  that  at  the  time  of  the  dem 
the  landlord  verbally  agreed  with  him  to  pat  the  premises  int< 
habitable  state.^  So  where  parties  to  an  indentnre  of  charter-pa 
afterwards  agreed  by  parol  to  use  the  ship  for  a  period  which  i 
to  elapse  before  the  charter-party  attached,  it  was  held  that  t 
latter  contract  might  be  enforced  by  action  of  assumpsit.^  It  woi 
even  seem,  that,  if  money  be  received  by  a  party,  under  circn 
stances  raising  an  implied  promise  to  pay  it  to  another,  or  under 
express  promise  so  to  do,  and  subsequently  a  deed  be  entered  i 
between  these  parties  in  order  to  ascertain  the  amoimt  to  be  pE 
an  action  of  simple  contract  can  be  sustained.'  But  if  a  debt 
secured  by  deed,  the  mere  subsequent  statement  of  an  accoi 
respecting  it  will  not  justify  the  creditor  in  bringing  an  act 
on  an  account  stated,  bat  he  must  still  declare  on  the  special 
OS  the  striking  of  a  balance  under  these  circumstances  creates 
new  liability,* 


§  1148.°  Next,  the  rule  does  not  restrict  the  court  to  the  pern 
of  a  single  instrument  or  paper  ;  for,  while  the  controversy  is 
tween  the  original  parties,  or  their  representatives,  all  content 
raneous.  writings  relating  to  the  same  subject-matter,  are  admissi 
in  evidence,  provided  only  that  they  be  of  equal  solemnitrf  vrith 
principal  document,  and  that  no  oral  testimony  be  required  for 
purpose  of  connecting  them  therewith.* 


J  1149.^  It  may  further  be  remarked,  that  the  rule  is  appi 


•  Mann  v.  Nunn,  43  L.  J.,  C.  P.  241  ;  AngeU  v.  Diike,  44  L.  J.,  Q.  B.  78 
»  White  B.  Parkm,  12  Eaat,  576.    See  Seago  v.  Deane,  4  Bing.  459  ;  Fleti 

r.  GilleRpie,  3  Bing.  635  ;  Foster  v.  AllanBon,  2  T.  R.  479. 
»  Eiln-arda  v.  Bates,  7  M.  &  Qr.  600,  601,  per  Creaswell,  J. 

♦  MiUdleditch  T.  Ellis,  2  Ex.  R.  623.  '  Gr.  Ev.  §  283,  in  par 

*  I^eils  V.  Lancashire,  2  Camp.  205 ;  Hartley  v.  WiUuuson,  4  Camp.  1 
Stone  I'.  Metcalf,  1  Stark.  R.  53  ;  Bowerbank  v.  Monteiro,  4  Taunt-  1 
per  Gihbs,  J. ;  Gale  o.  Williamaon,  8  M.  &  W.  405;  Brown  e.  Langlej 
M.  &  Or.  466,  470 ;  Peek  v.  N.  Stafforda.  Ry.  Co.,  27  L.  J.,  Q.  B.  4 
E.  B.  &  E.  S68,  S.  C.  ;  Hunt  v.  Livermore,  6  Pick.  395 ;  Davlin  v.  Hi! 
Fairt  434  ;  Couch  v.  Meeker,  2  Conn.  302  ;  Lee  n.  Dick,  10  Pet  482 ;  Bel 
Bruen,  17  Pet.  161  ;  ante,  §  1026. 

r  Gr.  Ev.  5  279,  as  to  fiiwt  nine  line?. 
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its  between  the  partiea  to  tlie  mstrument,  and  their  re- 
BB  ;  as  the;  alone  are  to  blame  if  the  writing  contains 
lot  intended,  or  omits  what  it  should  have  contained. 
Sect  third  persons ;  who,  if  it  were  otherwise,  might  be 
by  things  recited  in  the  writings,  contrary  to  the  truth, 
9  ignorance,  carelessness,  or  fraud  of  the  parties ;  and, 
ore,  oaght  not  to  be  precluded  from  proving  the  truth, 
mtradictory '  it  may  be  to  the  written  statements  of 
rhus,  in  a  settlement  case,  where  the  value  of  an  estate 
I  the  validity  of  the  settlement  rested  was  in  question, 
a  greater  sum  having  been  paid  for  it  than  was  recited 
hase  deed  was  held  admissible.*  So,  in  a  similar  case, 
Dce  has  been  received  to  show  that  lands,  described  in 

conveyance  as  in  one  parish,  were  in  fact  situated  in 
So,  also,  to  show  that,  at  the  time  of  entering  into  a 
r  service  in  a  particular  employment,  a  further  agree- 
nade  to  pay  a  sum  of  money  as  a  premium  for  teaching 

the  trade,  whereby  an  apprenticeship  wa^  intended; 
le  whole  was  therefore  void  for  want  of  a  stomp,  and  so 
ent  was  gained.*  In  another  pauper  case,  where  an 
assignment  of  a  parish  apprentice  stated  that  the  new 
consideration  of  SI.  paid  him  by  the  old  master,  agreed 
he  apprentice,  &e.,  parol  evidence  that  the  money  was 
1,  not  by  the  old  master,  but  by  the  parish-officer,  was 
ir  the  purpose  of  showing  that  the  instrument  did  not 
tamp.' 

Some  of  the  cases  cited  in  the  last  section  seem  to  have  §  I0o2 
mined,  not   only  on  the   ground  that  the   contending 
-e   strangers  to  the   deed,  but  on  the  principle  that, 
rol    evidence  is   inadmissible   to   contradict   a   written 
it  may  be  offered  to  ascertain  an  independent  collateral 

iodle,  3  B.  &  Ad.  838. 

ammonden,  3  T.  R.  474  ;  R.  r.  OIiipv,  1  M.  &  Sel.  367 ;  R.  v. 

.  &  Ad.  833. 

ckham,  3  A.  &  E.  517. 

indon,  8  T.  B.  379. 

iDgumor,  S  B.  &  Ad.  616. 


tt 
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fact  explanatory  of  the  instrument.^  Indeed,  it  appears  that  the 
rule  will  not  be  infringed  by  adducing  extrinsic  evidence  even  to 
contradict  a  deed  or  other  writing,  provided  the  contradiction  be 
confined  to  the  recitals  of  fomicd  matter,  which  may  well  be  pre- 
sumed not  to  have  been  stated  with  careful  precision.^  For  in- 
stance, parol  evidence  has,  on  several  occasions,  been  admitted,  to 
contradict  the  recited  date  of  a  deed,  order,  or  other  instrument ; 
as  by  proving  that  a  charter-party,  dated  February  the  6th,  con- 
ditioned to  sail  on  or  before  February  the  12th,  was  not  executed 
till  after  the  latter  day,  and  that  therefore  the  condition  was  dis- 
pensed with;^  or  by  showing,  in  answer  to  an  objection  that  a 
notice  of  appeal  was  given  too  late,  that  the  order,  though  bearing 
date  the  24th  of  June,  was  in  fact  not  signed  by  the  justices 
till  three  days  afterwards.*  In  the  case  of  ReflFell  v.  Reffell,^ 
the  Court  of  Probate  admitted  parol  evidence  to  prove  that  a  will 
bearing  date  the  27th  February,  1855,  was  in  fact  executed  in 
1865,  and  had  consequently  revoked  another  will  that  was  made 
in  1858.      . 


§  1151.  Having  now,  by  a  series  of  negative  propositions,  jucs 
pointed  out  the  several  classes  of  cases  to  which  the  rule  under 
consideration  does  not  extend,  it  will  be  expedient  to  advert 
shortly  to  some  of  the  leading  cases,  in  which  the  rule  has  been 
actually  applied,  and  parol  evidence  has  been  rejected.^  The 
reason  and  policy  of  the  rule  will  thus  best  be  seen,  as  well  as 
its  nature  and  extent.  For  example,^  where  a  pohcy  of  insurance 
was  eflfected  on  goods  **  in  ship  or  ships  from  Surinam  to  London," 
parol  evidence  was  held  inadmissible  to  show,  that  a  particular 
ship,  which  was  lost,  had  been  verbally  excepted  at  the  time  of  the 
contract.®     So,  where  a  policy  described  the  two  termini   of  the 


»  R.  V.  Stoke  upon  Trent,  5  Q.  B.  308,  per  Williams,  J. 
2  3  St.  Ev.  787,  788  ;  2  Poth.,  Obi.  181,  182. 

»  Hall  V.  Cazenove,  4  East,  477.     See  Steele  r.  Mart  4  B.  &  C.  273 ;  Cooper 
V.  Robinson,  10  M.  &  W.  694. 

*  R.  r.  Flintshire,  3  Dowl.  &  L.  637,  per  Williams,  J. 

»  1  Law  Rep.,  P.  &  D.  139  ;  35  L.  J.,  Pr.  &  Mat.  121,  S.  C. 

•  See  Fawkes  v.  Lamb,  31  L.  J.,  Q.  B.  98. 

7  Gr.  Ev.  §  281,  in  part.  »  Weston  v.  Ernes,  1  Taunt.  115. 
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Toyage,  the  insurers  were  not  allowed  to  prove  by  parol  evidencei 
that  the  risk  was  not  to  commence  till  the  vessel  reached  an  in- 
termediate place.^  So,  where  the  instrument  purported  to  be  an 
absolute  engagement  to  pay  on  a  specified  day,  parol  evidence  of  a 
contemporaneous  oral  agreement,  that  the  payment  should  be 
hastened  or  postponed,^  or  depend  upon  a  contingency,^  or  be  made 
out  of  a  particular  fund,  has  been  rejected  ;*  and  where  goods  were 
sold  under  a  written  contract,  which  was  silent  as  to  the  time  when 
they  were  to  be  taken  away  and  payment  was  to  be  made,  parol 
evidence  was  held  inadmissible  to  prove,  either  that  the  goods  were 
to  be  removed  by  the  purchaser  immediately,^  or  that  they  were  sold 
on  a  credit  of  six  months*.* 

§  1152.  Again,  where  a  written  agreement  of  partnership  was  §  1053 
unlimited  as  to  the  time  of  commencement,  parol  evidence,  that 
it  was  at  the  same  time  verbally  agreed  that  the  partnership  should 
not  commence  till  a  future  day,  was  held  inadmissible.'  So,  in  an 
action  for  use  and  occupation,  upon  a  written  memorandum  of  lease 
at  a  certain  rent,  parol  evidence  has  been  rejected  of  a  contempo- 
raneous verbal  agreement  to  pay  a  further  sum,  being  the  ground- 


*  Kaines  v.  Knightly,  Skin.  64  ;  Leslie  v.  De  la  Torre,  cited  12  Eafit,  683. 

*  Hoare  v,  Qraham,  3  Canip.  67 ;  Spartali  v,  Benecke,  10  Com.  B.  212,  as 
explain&l  by  Williamfl,  J.,  in  Field  v.  Lelean,  30  L.  J.,  Ex.  170  ;  6  H.  &  N. 
627,  628,  S.  C. ;  Besant  v.  Cross,  10  Com.  B.  896  ;  Hanson  v.  Stetson,  6  Pick. 
506  ;  Spring  v.  Lovett,  11  Pick.  417. 

»  Abrey  v.  Crux,  39  L.  J.,  C.  P.  9  ;  5  Law  Kep.,  C.  P.  37,  S.  C. ;  M'Dougall 
r.  Field,  I.  R.,  6  C.  L.  185  ;  Rawson  v.  Walker,  1  Stark.  R.  361  ;  Adams 
V.  Woidley,  1  M.  &  W.  374  ;  Foster  v.  Jolly,  1  C.  M.  &  R.  703 ;  6  Tyr.  239, 
8.  C. ;  Free  v,  Hawkins,  8  Taunt  92  ;  Woodbridge  v.  Spooner,  3  B.  &  A.  233  ; 
Moseley  v.  Hanford,  10  B.  &  C.  729 ;  5  M.  &  R.  607,  S.  C. ;  Erwin  v.  Saunders, 

1  Cowen,  249 ;  Hunt  v.  Adams,  7  Mass.  618.    See  Salmon  r.  Webb,  3  H.  of  L. 
Gaa.  510 ;  Webb  v.  Salmon,  13  Q.  B.  886,  894,  S.  C. 

*  Campbell  v,  Hodgson,  Qow,  N.  P.  R.  74. 

*  Qzeaves  v.  Ashlin,  3  Camp.  426,  per  Ld.  Ellenborougb.  See,  also,  Hamor 
«L  Groves,  15  Com.  B.  667. 

*  Poid  V.  Yates,  2  M.  &  Gr.  549 ;  2  Scott,  N.  R.  645,  S.  C.  In  that  case 
the  court  erToneously  assumed,  that  the  memorandum,  which  really  contained 
the  name  of  only  one  of  the  parties,  was  sufficient  to  satisfy  the  Stat  of  Frauds  ; 
und  on  such  assumption  the  decision  was  correct.     See  Lockett  v,  Nicklin, 

2  Ex.  R.  9d— 100,  cited  ante,  §  1134. 
'  Dix  f .  Otisi  5  Pick.  38. 
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rent  of  the  premiBee,  to  the  ground-landlord.'  So,  where  a  s 
was  particularly  described  in  a  written  contract  of  sale,  pa 
evidence  of  a  further  descriptive  representation,  made  prior  to 
sale,  was  held  inadmissible  to  charge  the  vendor,  without  proof 
actual  &aad ;  all  previous  conversation  being  merged  in  the  writ 
contract.'  So,  where  a  deed  conveyed  the  meBsasge  and  h 
called  Gotton  farm,  consiBting  of  partioolars  specified  in  a  schedi: 
and  delineated  in  a  map  drawn  thereon,  evidence  that  a  close,  ] 
included  in  the  map  and  schedule,  bad  always  been  occupied  i 
treated  as  part  of  Gottou  farm,  was  rejected.* 

§  115S.  Where  land  let  for  years  ha3, — ^prior  to  the  pasd 
of  "  the  Apportionment  Act,  1870,"* — been  sold  by  the  lessor 
contemporaneous  parol  agreement,  that  the  current  quarter's  n 
should  be  apportioned  between  the  vendor  and  purchaser,  was  h 
to  be  inadmissible.^  So,  when  a  promissory  note  was  in  its  ter 
joint,  most  lawyers,  till  recently,  supposed  that  evidence  could  : 
be  given  that  one  of  the  makers  was  merely  a  surety,  and  that  i 
payee  bad  |[iven  time  to  the  principal.'  This  doctrine,  howev 
has  BOW  been  rejected,  or,  at  least,  held  inapplicable  to  a  ca 
where  a  money-lender  has  made  advances  on  the  security  ol 
joint  and  several  note,  being  well  aware  at  the  time  that  one 
its  makers  was  a  surety.^     In  such  a  case  the  surety,  notwi 


'  Preaton  v.  Merceau,  2  W.  BL  1249.  Sae  The  Isabella,  2  Rob.  Adm.  S 
White  V.  Wilson,  2  B.  &  P.  116 ;  Rich  v.  Jackson,  4  Bt.  C,  C.  514  ;  Brigl 
t.  Rogers,  17  Mass.  671. 

*  Pickering  o.  DowBon,  4  Tannt.  778.  See,  aleo,  Stiicley  v.  Baily,  31  L 
Ex.  483 ;  1  H.  &  C.  405,  S.  C.  ;  Powell  v.  Edmunds,  IS  East,  6  ;  F&i 
e.  Fobes,  1  Dev.  &  B.  250 ;  Wright  v.  Crookes,  1  Scott,  N.  R.  686. 

>  Barton  c.  Dawes,  10  Com.  B.  261 ;  LleneUyn  v.  Ld.  Jeraej,  11  M.  ft 
183.     SeepoBt,§§  1224,  1225.  *  33  4  34  V.,  c.  3! 

t  Flinn  v.  Calow,  1  M.  &  Or.  689. 

*  Abbott  V.  Hendricks,  1  M.  &  Qr.  794,  per  Tiitdal,  C.  J. ;  Manley  r.  Bov 
2  E.  &  B.  46  !  Strong  v.  Foster,  26  L.  J.,  C.  P.  106  ;  17  Com.  B.  801,  9 
See  Davies  c.  Stainbank,  6  De  Oex,  M.  &  O.  679  ;  Riley  e.  Gerrish,  9  Ci 
104  ;  and  Myrick  v.  Daine,  id.  248. 

'  Oreenough  o.  M'Clelland,  30  L.  J.,  Q.  B.  16 ;  2  E.  &  E.  484,  8. 
Mutual  Loan  Fund  Assoc  o.  Sudlow,  28  L.  J,,  C.  P.  106  ;  6  Com.  B.,  N 
449,  S.  C. ;  Pooley  v.  Hamdine,  7  K  &  E.  431 ;  Taylor  e.  Bnigess,  6  H.  « 
I  ;  Lawrence  v.  Wahnaley,  31  L.  J.,  C.  P.  143 ;  12  Com.  B.,  N.  S.  799,  S. 
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standing  the  form  of  the  note,  may  plead  as  an  equitable  defence^ 
and  prove,  that  he  was  known  hy  the  lender  to  be  a  sarety  when 
the  note  was  made,  and  that,  without  his  consent,  the  principal 
has  had  time  given  to  him  by  the  lender.^  It  may  be  thought  that 
these  decisions  savour  more  of  substantial  justice  than  of  rigid 
principle ;  but,  be  this  as  it  may,  it  seems  clear  that  if  a  party 
signs  a  bill  of  exchange,  or  indeed,  any  written  contract,  in  his  own 
name,  and  there  is  nothing  in  the  instrument  to  show  that  he 
intends  merely  to  act  on  behalf  of  a  named  principal,^  he  cannot 
avoid  his  personal  liability  by  giving  parol  evidence  that  he  merely 
signed  as  the  agent  of  another,  and  that  the  party  with  whom  he 
contracted  was  aware  of  that  fisict;^  although,  if  the  object  \^e  on 
the  one  hand  to  charge  with  liability,^  or  on  the  other  to  give  the 
benefit  of  the  contract  to,^  the  unnamed  principal,  such  evidence 
wiU  be  received ;  and  this,  too,  whether  the  Statute  of  Frauds  does 
or  does  not  require  the  agreement  to  be  in  writing.  The  distinction 
between  these  two  cases  is,  that  in  the  former  the  parol  evidence 
would  clearly  contradict  the  written  agreement,  but  in  the  latter  it 
would  have  no  such  effect ;  for  without  denying  that  the  agreement 
was  binding  on  the  party  whom  it  purported  to  bind,  the  evidence 
would  merely  go  to  show  that  another  party,  namely  the  principal, 


Bristow  V.  Blown,  13  Ir.  Law  R.,  N.  S.  201  ;  Bailey  v,  Edwards,  34  L.  J., 
Q.  B.  41  ;  4  B.  &  S.  761,  S.  C.  ;  Overend,  Gumey  &  Co.  (Liquid.)  v.  Oriental 
Financial  Corp.  (Liquid.),  7  Law  Rep.,  H.  L.  348. 

»  Id. 

•  Qadd  V.  Houghton,  46  L.  J.,  Ex.  71,  per  Ct.  of  Ap. 

»  Higgins  V.  Senior,  8  M.  &  W.  834  ;  Roy.  Ex.  Ass.  Co.  «.  Moore,  2  New  R. 
63,  per  Q.  B. ;  Sowerby  v.  Butcher,  2  C.  &  M.  371 ;  4  Tyr.  320,  S.  C. ;  Magee 
V.  Atkinaon,  2  M.  &  W.  440  ;  Jones  tj.  Littledale,  6  A.  &  E.  486 ;  1  N.  &  P. 
677,  S.  C. ;  Stackpole  v,  Arnold,  11  Mass.  27  ;  Hunt  r.  Adams,  7  Mass.  618  ; 
Shankland  v.  City  of  Washington,  5  Pet.  3d4 ;  Lefevie  v,  Lloyd,  6  Taunt  749 ; 
1  Mai»b.  318,  S.  C.  But  see  Holding  v.  Elliott,  29  L.  J.,  Ex.  134 ;  6  H. 
&  K.  117,  S.  C,  cited  ante,  §  804.     See,  also,  Williamson  v.  Barton,  31  L.  J., 

Ex.  170. 

«  Fbterson  v.  Gandasequi,  15  East,  62 ;  2  Smith,  L.  C.  295,  S.  C. ;  cited 
and  confirmed  in  Higgins  v.  Senior,  8  M.  &  W.  844,  per  Parke,  B. ;  Calder 
•L  DobcU,  40  L.  J.,  C.  P.  89  ;  aflf.  in  Ex.  Ch.,  id.  224 ;  6  Law  Rq?.,  C.  P. 

486,  s.  a 

*  Garrett  v.  Handley,  4  B.  &  C.  664 ;  Bateman  v.  Phillips,  15  East,  272 ; 
both  cited  and  confirmed  in  8  M.  &  W.  844,  per  Parke,  B. 
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waB  also  botmd,  on  the  well-known  doctrine  that  the  act  of 
anthorieed  agent  is,  in  law,  the  act  of  the  principal.' 

§  1154.  Again,  though  &  perBon  were  to  deBcribe  himself  i 
written  contract  aa  the  agent  of  an  onnamed  principal,  he  mighi 
shown  to  be  the  real  principal  in  the  event  of  his  being  sae^  b; 
party  with  whom  he  contracted.^  Nay,  in  an  action  brought 
himself  against  the  other  contracting  party,  he  might  repudiate 
character  of  agent  and  adopt  that  of  principal ;  and  on  fomisb 
proof  that  he  entered  into  the  agreement  on  his  own  behalf, 
would  be  entitled  to  recover  in  his  own  name.^  Where,  bowe 
an  agent,  who  wae  employed  to  enter  into  a  charter-parly,  descri 
himself  in  the  instrument  as  the  owner  of  the  ship,  it  was  held 
an  action  by  the  principal  on  the  charter-party,  that  the  a^ 
could  not  give  parol  evidence  of  his  having  acted  merely  as  ag 
for  the  plaintiff,  since  such  evidence  would  directly  contradict 
language  contained  in  the  written  document.* 

§  1165.'  Even  the  subsequent  admission  of  the  party  ai 
the  true  intent  and  constmction  of  the  title-deed  nnder  whid 
claims,  cannot  be  received  in  contradiction  of  the  langoage  thei 
contained.*  Thus,  where  a  deed  purported  to  convey  a  messc 
in  the  occupation  of  A.,  with  the  appurtenances,  and  it  appec 
that  A.  had  occupied  a  small  adjoining  garden  with  the  house, 
written  conditions  of  sale  excepting  the  garden,  and  the  declarati 
of  the  grantee  that  he  had  not  purchased  it,  were  held  inadmiss 
to  contradict  the  plain  language  of  the  deed,  nnder  which 
garden  had  clearly  passed  as  appurtenant  to  the  meBSuage.^ 

§  1166.  Still  less  will  any  statements  made  by  the  writer  of 
instrument  be  receivable  in  evidence  with  the  view  of  varying 


'  Higgins  V.  Senior,  8  M.  &  W.  844,  846,  per  Parke,  B. 

'  Carr  v.  Jackaon,  7  Ei.  E.  382,  »  Scbmeltz  p.  Avery,  16  Q.  B. 

*  Humble  11.  Hunter,  12  Q.  B.  310. 

'  Or.  Ev.  §  261,  as  to  fiist  three  lines. 

*  Pain  V.  M'lntier,  1  Mate.  69,  as  explained  in  10  Mass,  461.    See,  i 
Townsend  v.  Weld,  8  Man.  146. 

'  Doe  V.  Webster,  18  A.  &  E.  448 ;  4  P.  &  D.  270,  S.  C. 
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terms.  Thus,  where  a  testator  deyised  to  his  eldest  son  his 
residence  with  the  buildings  to  the  same  adjoining,  and  left  to 
his  second  son  all  his  other  real  property,  declarations  made  by 
him,  while  giving  instructions  for  his  will,  were  rejected, — ^they 
being  tendered  to  show  that  he  intended  some  cottages,  which  it 
was  proved  adjoined  his  residence  at  the  time  when  the  will  was 
made,  to  pass  to  his  second  son.^  Again,  it  is  well  established 
that  where,  in  a  will,  a  complete  blank  is  left  for  the  name  of  a 
legatee  or  deyisee,  no  parol  evidence,  however  strong,  will  be 
allowed  to  fill  it  up  as  intended  by  the  testator;'  and  the 
principle,  of  course,  is  precisely  the  same,  whether  it  be  the 
person  of  the  devisee,  or  the  estate  or  thing  devised,  which  is 
left  in  blank.^ 

§  1167.  The  case  of  Miller  v,  Travers^  famishes  an  apt  illus-  §  1057 
tration  of  the  rule  under  discussion.  There  the  testator  devised 
all  his  freehold  and  real  estate  '^  in  the  county  of  Limerick,  and 
in  the  dty  of  Limerick.*'  He  had  no  real  estates  in  the  county 
of  Limerick,  but  his  landed  property  consisted  of  estates  in  the 
oonnty  of  Clare,  which  were  not  mentioned  in  the  will,  and  a  small 
estate  in  the  city  of  Limerick,  inadequate  to  meet  the  testamentary 
charges.  Under  these  circumstances  the  court  held,  that  the 
devisee  could  not  be  allowed  to  show  by  parol  evidence,  that  the 
estates  in  the  county  of  Clare  were  inserted  in  the  devise  to  him 
in  the  first  draft  of  the  will,  which  was  sent  to  a  conveyancer 
to  make  certain  alterations  not  affecting  those  estates;  that  by 
mistake*  he  erased  the  words  '* county  of  Clare;"  and  that 
the  testator,  after  keeping  the  will  by  him  for  some  time,  executed 
it  without  adverting  to  the  alteration  as  to  that  county.  **  The 
plaintiff,"  said  Chief  Justice  Tindal,  in  pronouncing  the  joint 
opinion   of    himself.    Lord    Lyndhurst,    and    Lord    Chancellor 


1  Doe  V.  Holtom,  4  A.  &  E.  76. 

*  Hunt  V.  Hort,  3  Br.  C.  C.  311  ;  Miller  v.  Travels,  8  Bing.  253,  254,  per 
Tixidal,C.J. 

*  Miller  v.  Traven,  8  Bing.  254,  per  Tindal,  C.  J. ;  Taylor  v,  Richardflon, 
2  Drew.  16L 

«  8  Bing.  244.    See,  alflo.  In  le  The  Clergy  Society,  2  Kay  &  J.  615. 

*  See,  abo,  FnndB  v.  Dichfield,  2  Coop.  531,  per  Ld.  Hardwicke, 
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BroQgham,'  "  contends  that  he  has  a  right  to  prove  that 
testator  intended  to  paBs,  not  only  the  estate  in  the  dt 
Limerick,  bat  an  estate  in  a  coont;  not  named  in  the 
namely,  the  cotmty  of  Clare,  and  that  the  will  is  to  be  read 
construed  as  if  the  word  Clare  stood  in  the  place  of,  or  in  add 
to,  that  of  Limerick.  Bnt  this,  it  is  manifest,  is  not  merely  ca 
in  the  aid  of  extrinsic  evidence  to  apply  the  intention  of  the  test 
as  it  is  to  he  collected  from  the  will  itself,  to  the  existing  etai 
his  property ;  it  is  calling  in  extrinsic  evidence  to  introduce 
the  will  an  intention  not  apparent  apon  the  face  of  the  will, 
not  simply  removing  a  diffienlty,  arising  from  a  defective  or 
taken  description  ;  it  is  making  the  will  speak  upon  a  snbjei 
which  it  is  altogether  silent,  and  is  the  same  in  effect  as  the  fi 
ap  a  blank  which  the  testator  might  have  left  in  bis  will 
amounts,  in  short,  by  the  admission  of  parol  evidence,  to 
making  of  a  new  devise  for  the  testator,  which  he  is  suppost 
have  omitted."  * 

§  use.  The  language  of  Chief  Justice  Tind^  just  cited  1 
natOTsUy  to  the  consideration  of  another  rule,  which  is  i 
namely,  that,  although  extrinsic  parol  evidence,  contradic 
varying,  adding  to,  or  subtracting  &orQ,  the  contents  of  a 
written  instmment,  is  inadmiBsible ;  first,  because  the  parti< 
the  instrument  must  be  presumed  to  have  committed  to  wr 
all  which  they  deemed  necessary  to  give  full  expression  to 
meaning ;  and  secondly,  because  of  the  mischiefs  which  w 
result,  if  verbal  testimony  were  in  such  cases  received ;  still  j 
evidence  may  in  aU  c<ue8  of  dovit  be  adduced,  to  explain  the  tcr 
instrument ;  or,  in  other  words,  to  enable  the  court  to  discorei 
meaning  of  the  terms  employed,  and  to  apply  them  to  the  ft 
Now,  the  doubt  here  adverted  to  roay  arise  from  one  or  both  o] 
two  following  causes ;  either  the  language  of  the  instrument 
be  unintelligible  to  the  court,  or,  at  least,  be  EUiceptible  of  (tc 
more  meanttige ,-  or  the  pertont  or  things  mentioned  may  rti, 


'  Ld.  Lyndhuiat,  C.  B.,  and  Tindal,  C.  J.,  htid  been  nunmoued  to  aam 
Ld.  Chan,  in  Oom  case.  *  8  Bing.  S4S,  260 

»  Shore  e.  WUaon,  »  a.  &  Fin.  656,  per  Paike,  B. 
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to  he  identified.^    The  rule,  therefore,  embraces  two  desciiptions  of 
eyidence. 

§  1169.^  And  first,  if  the  characters,  in  which  the  instrument  §  1059 
is  written,  are  in  short-hand,^ — or  are  otherwise  difficult  to  be 
deciphered, — or  if  the  language,  whether  as  being  foreign,  obsolete, 
technical,  local,  or  proTincial,  is  either  not  understood  by  the 
court,  or  is  capable  of  bearing  two  or  more  interpretations, — ^the 
testimony  of  persons  skilled  in  deciphering  writings,  or  who 
understand  the  language  in  which  the  instrument  is  written,  or 
the  ancient,  technical,  local,  or  proTincial  meaning  of  the  terms 
employed,  is  admissible,  to  interpret  the  characters,  or  to  trans- 
late the  instrument,  or  to  testify  to  the  proper  meaning  of  particular 
expressions.^  The  first  branch  of  this  rule  has  been  acted  upon  in 
sereral  cases,  where  wills,  written  in  a  scarcely  legible  hand,  have 
been  interpreted  by  Courts  of  Equity,  with  the  assistance  of 
persons  skilled  in  writing.^  The  practice  of  proving  translations 
of  foreign  documents  is  so  n9torious  as  to  require  no  authority  to 
support  it ;  while  the  remainder  of  the  rule  is  established  beyond 
dispute  by  an  absolute  cloud  of  decisions. 

§  1160.  Before  adverting  more  particularly  to  these  decisions,  it  §  1060 
may  be  well  to  observe,  that  in  cases  of  this  nature  the  testimony 
resorted  to  consists  for  the  most  part  of  evidence  of  usage ;  that  is, 
witnesses  conversant  with  the  business,  trade,  or  locality  to  which 
die  document  relates,  are  called  to  testify  that,  according  to  the 
recognised  practice  and  usage  of  such  business,  trade,  or  locality, 
certain  expressions  contained  in  the  writing  have  in  similar  docu- 
ments a  particular  conventional  meaning.  The  jury  are  then  asked 
to  presume  that  the  parties,  who  employed  these  expressions,  in- 
tended to  use  them,  and  did  use  them,  in  the  conventional  sense  as 


»  9  CL  &  Fin.  666,  656,  per  Parke,  B. ;  666,  667,  per  Tindal,  C.  J. 
«  Gr.  Ev.  §  280,  in  part. 

*  See  Kell  v.  Charmer,  23  Beav.  196,  cited  poet,  §  1196. 

*  9  CL  &  Fin.  666,  666,  per  Parke,  B. ;  666,  667,  per  Tindal,  C.  J. ;  Wigr. 
WillB,  61. 

*  Goblet  r.  Beechey,  3  Sim.  24 ;  Wigr.  Wills,  187,  196,  S.  C. ;  Masteia 
«.  Kafftera,  1  P.  Wms.  426  ;  Norman  v,  Morrell,  4  Ves.  769. 


EVIDENCE  OF  UBAQE,  WHEN  ADKSBIBLE. 


[PiKr 


expluned  by  the  witnesseB.^  The  term  "  neage,"  as  here  int 
preted,  should  be  diBtmctly  tmderatood,  becanBe  it  will  presently 
seen,'  that  the  same  word  ie  frequently  naed  by  lawyers  to  denot 
Bpecies  of  evidence,  which  is  often  admitted  for  the  purpose  of 
plaining  ancient  ambiguous  grants,  and  which  consists  in  the  pi 
of  the  contemporaneous  acts  of  the  grantors  or  grantees,  in  relat 
to  the  property  conveyed. 


§  1161.  In  resorting  to  evidence  of  vsage  for  the  meaning  of  ; 
ticular  words  in  a  written  instmment,  no  distinction  exists  betwi 
such  words  as  are  purely  local  or  technical ; — that  is,  words  wh 
are  not  of  universal  use,  but  are  familiarly  known  and  employ 
either  in  a  particular  district,  or  in  a  puticular  science  or  trade, 
by  a  particular  class  of  persons ; — and  words  which  have  two  ma 
ings,  the  one  common  and  uuivereal,  the  other  technical,  peculi 
or  local.  In  either  case,  extrinsic  evidence  of  usage  will  aliie 
admissible  to  define  and  explain  the  technical,  peculiar,  or  lo< 
meaning  of  the  language  employed  >  though  in  the  latter  case, 
will  also  be  necessary  to  prove  such  additional  circumstances,  as  •» 
raise  a  presumption  that  the  partdes  intended  to  use  the  words 
what  logicians  call  their  second  intention,  unless  thk  fact  can 
inferred  irom  reading  the  instrument  itself.  Thus,  where  t 
founder  of  a  charity  in  the  early  part  of  the  eighteenth  century  bi 
in  the  deed  of  grant,  described  the  objects  of  her  munificence 
"  Godly  preachers  of  Christ's  Holy  Gospel,"  and  it  became  neo 
sary  to  determine  a  few  years  ago  what  persons  were  entitled  to  t 
chanty, — extrinsic  evidence  was  admitted  to  show,  that  at  tl 
period  of  history  a  religious  sect  existed,  who  appUed  tJiis  particu] 
phraseology,  capable  though  it  seemed  at  first  sight  of  a  far  wid 
interpretation,  to  Protestant  Trinitarian  dissenters,  and  that  t 
founder  was  herself  a  member  of  such  sect.^ 


>  See  ante,  §  ItJl. 

«  Post^  §§  1204, 1205. 

>  Shore  V.  WilBon,  9  CI.  &  Fin.  355,  680,  per  Li.  Cottenham.  See,  bL 
Att-Gen.  v.  Dninuuoiid,  1  Dm.  &  War.  353 ;  Dnunmond  v,  Att-Qen., 
H.  of  L.  Cas.  837,  857,  S.  C,  on  appe&l ;  and  7  &  8  V.,  c.  45,  noticed  an 
5  76. 
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§  1162.1  So  the  words,  "  inhabitant/' 2_«  level,"  »  as  understood  §  1062 
by  miners, — "  thousand,"*  as  locally  applied  to  rabbits  on  a  warren, 
— "weeks,"  as  used  in  a  theatrical  contract,*' — "months,"  as 
meaning  calendar  months  in  a  charter-party,^ — "  days,"  as  meaning 
working  days  in  a  bill  of  lading,^ — «*fur,"® — "com,"® — '*pig- 
iion,"^® — "salt,"  11 — " freight, i' — and  many  other  expressions,!^ 
which  prima  tfuAe  presented  no  ambiguity,  have  been  interpreted  by 
extrinsic  evidence  of  usage ;  and  their  peculiar  meaning,  when 
found  in  connexion  with  the  subject-matter  of  the  transaction,  has 

• 

been  fixed,  by  parol  testimony  of  the  sense  in  which  they  were 
umaUy  received,  when  employed  in  cases  similar  to  that  under  in- 
vestigation.i*  So,  the  meaning  of  the  phrase,  "  duly  honoured," 
when  applied  to  a  bill  of  exchange,i^ — of  the  words  "  arrived  in 
dock,"i*  and  "in  turn  to  deliver," i^  respectively  contained  in  a 
charter-party, — and  of  the  expression,  "  in  the  month  of  October," 
as  fixing  the  part  of  the  month,  within  which  a  vessel  was  to  sail,i® 

»  Gr.  Ev.  §  280,  in  part. 

'  R.  V,  Mashiter,  6  A.  &  E.  153 ;  R.  v.  Davie,  id.  386. 

'  Clayton  v,  Gregson,  6  A.  &  E.  302. 

*  Smith  V,  Wilson,  3  B.  &  Ad.  728 ;  recognised  by  Williams,  J.,  in  Shore 
r.  Wilson,  9  CL  &  Fin.  643. 

'  Giant  V.  Maddox,  15  M.  &  W.  737.    See  Myers  v.  Sari,  30  L.  J.,  Q.  B.  9 ; 
3  E.  &  E.  306,  S.  C. 

•  Jolly  V.  Young,  1  Esp.  186 ;  recognised  in  Simpson  v.  Margitson,  11 
Q.  B.  32. 

'  Cochran  v.  Retberg,  3  Esp.  121. 

•  Astor  V.  Union  Ins.  Co.,  7  Cowen,  202. 

*  Mason  v.  Skurray,  and  Moody  v,  Surridge,  Park,  Ins.  245  ;  Scott  v. 
BonrdiUion,  2  N.  R.  213. 

^  Mackenzie  v,  Dunlop,  3  Macq.  Sc.  Cas.,  H.  of  L.  26,  per  Ld.  Cran- 
worth,  C. 

"  Jonma  v,  Bonidieu,  Park,  Ins.  245. 

^  Peisch  V.  Dickson,  1  Mason,  11,  12;  Gibbon  v.  Young,  2  Moore,  224; 
Lewis  V.  Marshall,  7  M.  &  Gr.  729,  743,  744 ;  8  Scott,  N.  R.  477,  S.  C. 

"  See  Symonds  v,  Lloyd,  6  Com.  B.,  N.  S.  691,  where  the  rule  appears  to 
hare  been  strained  to  its  utmost  limit. 

^  See  Lewis  v.  Marshall,  7  M.  &  Gr.  729,  738,  and  cases  there  collected. 

^  Lucas  V,  Groning,  7  Taunt  164. 

**  The  Steamship  Co.  Norden  v,  Dempeey,  45  L.  J.,  C.  P.  764. 

^  Robertson  v.  Jackson,  2  Com.  B.  412 ;  Leidemann  v,  Schultz,  14  Com. 
E38. 

*  Chauiand  v.  Angerstein,  Pea.  R.  43.  See,  also,  Robertson  v,  Jackson,  2 
Com.  B.  412 ;  U.  S.  v.  Breed,  1  Sumn.  159. 
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— ^has  been  ascertained  by  parol  eyidence  of  mercantile  usage.  So, 
where  a  ship  was  warranted  '^  to  depart  with  convoy/'  extrinsic  evi- 
dence was  admitted  to  show  at  what  place  convoy  for  snch  a  vojage 
as  the  one  then  contemplated  was  nsnally  taken ;  and  to  that  place 
the  parties  were  presumed  to  refer.^  So,  also,  the  responsibility  of 
an  underwriter  for  ^^  general  average  "  under  an  ordinary  policy  of 
insurance  on  a  ship  and  cargo,  may  be  limited  by  a  custom  of  trade, 
so  as  not  to  extend  to  the  jettison  of  goods  which  have  been  stowed 
on  deck.^  So  parol  evidence  has  been  admitted  to  show  that  the 
term  **  weekly  accounts ''  in  a  building  contract  has,  by  the  usage 
of  trade,  a  technical  signification,  and  means  accounts  of  day-work 
only,  exclusive  of  work  which  is  capable  of  being  measured.' 

§  1168.  Again,  where  one  of  the  subjects  of  a  charter-party  was  §  1< 
''  cotton  in  bales,'*  oral  evidence  of  the  mercantile  meaning  of  this 
term  was  received  ;^  and  it  has  been  proved  by  similar  testimony, 
that  the  words,  ''  expected  to  arrive  about  November  next,''  when 
used  in  a  bought  note,  created  no  contiract  as  to  time,  but  were  a 
mere  representation.^  So,  parol  evidence  has  been  admitted  to 
show,  that,  by  usage  in  the  hop  trade,  a  sale  of  ''  ten  pockets  of 
Kent  hops  at  52.,"  means  61,  per  cwt.*  So,  where  goods  haTing 
been  sent  to  a  London  packer  to  prepare  for  exportation,  he  acknow- 
ledged their  receipt  "  on  account  of  the  vendor  for  the  vendee," 
evidence  of  usage  was  admitted  to  prove,  that,  when  packers  signed 
receipts  in  this  form,  it  was  their  duty  not  to  part  with  the  goods 
without  the  vendor's  further  orders.*^  So,  also,  where  an  Irish  corn- 
merchant  had  sent  written  instructions  to  his  del  credere  agent  in 


^  Lethulier^s  case,  2  Salk.  443 ;  recognised  by  Williams,  J.,  in  Shore  f. 
Wilson,  9  a.  &  Fin.  543. 

3  Miller  v.  Tetherington,  6  H.  &  N.  278  ;  30  L.  J.,  Ex.  217,  S.  C. ;  7  H. 
&  N.  954,  S.  C.  in  Ex.  Ch,  See  Kidston  v.  The  Empire  Marine  Ins.  Co.,  35 
L.  J.,  C.  P.  250  ;  1  Law  Rep.,  C.  P.  535  ;  1  H.  &  R.  433,  S,  C.  ;  2  Law  Bep^ 
C.  P.  357,  S.  C,  in  Ex.  Ch. 

»  Myers  v.  Sari,  30  L.  J.,  Q.  B.  9  ;  3  E.  &  E.  306,  S.  C. 

*  Taylor  v.  Biiggs,  2  C.  &  P.  525  ;  Gorrissen  v.  Perrin,  27  L.  J.,  C.  P.  29 ; 
2  Com.  B.,  N.  S.  681,  S.  C. 

*  Bold  V,  Rayner,  1  M.  &  W.  343  ;  Tyr.  &  Gr.  820,  S.  C. 

*  Spicer  v.  Cooper,  1  Q.  B.  424  ;  1  G.  &  D.  52,  S.  C. 
Bowman  v.  Horsey,  2  M.  &  Rob.  85,  per  Ld.  Abinger. 
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London,  to  sell  some  oats  *'  on  his  account,'*  parol  eyidence  was 
Md  admissible  on  the  agent's  part,  for  the  purpose  of  showing  that, 
by  the  enstom  of  the  London  com  trade,  he  was  warranted  under 
these  instructions  in  selling  in  his  own  name.^ 

§  1164.  The  reports  contain  man;  cases,  where  the  language  of  §  1063 
policies  has  been  explained  by  eyidence  of  the  understood  practice 
of  making  Toyages  in  particular  branches  of  trade.^  For  instance, 
though,  according  to  the  general  import  of  the  words  '^at  and 
ftom,"  a  policy  woold  attach  upon  the  ship's  first  mooring  in  a  har- 
bour  on  the  coast ;  yet,  where  these  expressions  were  employed  in 
a  Newfoundland  policy,  they  were  explained  by  evidence  of  usage  to 
mean,  that  the  risk  should  not  commence  till  the  expiration  of  the 
fishing,  technically  called  ''  banking,"  or  of  an  intennediate  voyage.^ 
In  all  cases  of  this  kind,  it  is  unnecessary  for  the  assured  or  his 
broker  to  communicate  the  usage  to  the  underwriter,  because,  as 
Lord  Mansfield  has  obsenred,  **  every  underwriter  is  presumed  to 
be  acquainted  with  the  praetice  of  the  trade  he  insures ;  and  if  he 
does  not  know  it,  he  ought  to  inform  himself."^ 

§  1165.  But,  though  evidence  of  vsage  may  be  admissible  to  §  io64 
explain  what  is  doubtful,  it  is  not  admissible  to  contradict  or  vary 
what  is  plain ;  ^  and  therefore,  if  the  words  employed  in  a  written 
instrument  have  a  known  legal  meaning,  parol  evidence  that  the 
parties  intended  to  use  them  in  some  difiierent,  though  popular, 
tense,  will  be  rejected ;  unless  the  words,  if  interpreted  .according 
to  their  strict  legal  acceptation,  be  wholly  insensible  with  reference. 


^  Johnston  v.  Usbome,  11  A.  &  E.  549. 

*  See  Tnieman  «.  Loder,  11  A.  &  E.  600 ;  and  Milward  v.  Hibbert,  3  Q.  B. 
135, 137. 

'  VaUance  v.  Dewar,  1  Camp.  503,  508,  per  Ld.  EUenborough  ;  Ougier  v, 
JttmingB,  id.  505,  506,  n.,  per  Ld.  Eldon ;  Kingston  v,  Knibbs,  id.  508,  per 
Ld.  EUenborougli. 

*  Noble  9,  Kennoway,  2  Doug.  513 ;  cases  cited  in  last  note ;  Da  Costa  v, 
Edmunds,  4  Camp.  143,  per  Ld.  EUenborough. 

^  Blackett  v.  Roy.  Ex.  Ass.  Co.,  2  C.  &  J.  249,  250,  per  Ld.  Lyndhurst ; 
Ctafts  «.  Marshall,  7  C.  &  P.  597,  007,  per  Ld.  Demnan.  See,  also,  PhiUipB 
•k  Bxiaid,  25  L.  J.,  Ex.  233  ;  1  H.  &  N.  21,  S.  C. ;  Abbott  v.  Bates,  45  L.  J., 
C.  P.  117. 
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either  to  the  context,  or  to  the  extrinsic  facts.^  Thus,  if  a  word 
denoting  weight,  measnre,  or  number,  has  had  a  definite  meaning 
attached  to  it  by  the  Legislature,  parties  using  that  word  in  a 
written  contract,  will  be  conclusively  presumed  to  have  used  it  in 
such  sense,  unless  the  contrary  clearly  appears  from  some  part  of 
the  writing  itself.'  It  seems,  too,  that,  since  the  Act  of  Parliament 
passed  for  altering  the  style,  the  words,  Lady  Day  and  Michaehnas, 
if  used  in  a  lease,  have  respectively  been  presumed  to  mean  the 
26th  of  March  and  the  29th  of  September ;  and  no  parol  evidence 
of  the  custom  of  the  country  is  admissible  to  show  that  the  parties 
used  these  words  with  reference  to  the  old  style.^  In  several  cases, 
however,  of  parol  demises,  such  evidence  has  been  received;^  but 
whether  the  distinction  hitherto  drawn  between  a  letting  by  deed, 
and  a  letting  by  parol,  would  now  be  sustained,  may  admit  of  a 
serious  doubt. 

§  1166.^  On  a  warranty  of  prime  singed  bacon,  evidence  of  a  §  H'Q 
practice  in  the  trade  to  receive  bacon  slightly  tainted  as  prime 
singed,  has  been  rejected.^  So,  where  a  policy  was  made  in  the 
usual  form,  upon  the  ship,  her  tackle,  apparel,  boats,  &c.,  evidence 
of  usage,  that  the  underwriters  never  pay  for  the  loss  of  boats 
slung  upon  the  quarter,  outside  of  the  ship,  was  held  inadmissible.^ 
So,  parol  evidence  has  been  rejected,  when  tendered  for  the  purpose 
of  proving  that  the  words  *'  glass  ware  in  casks,'*  contained  in  the 
memorandum  of  excepted  articles  in  a  fire  policy,  meant,  according 
to  the  understanding  of  insurers  and  insured,  such  ware  in  open 


»  Wigr.,  Wills,  11, 12,  cited  ante,  §  1131,  n.  4. 
r*  •  Smith  fj.  Wilson,  3  B.  &  Ad.  731—734,  per  Ld.  Tenteiden,  and  Parke,  J. ; 
Hockin  v.  Cooke,  4  T.  R.  314  ;  Att.-Gen.  v.  Cart  Plate  Glass  Co.,  1  Anstr 
39  ;  Noble  v.  Durell,  3  T.  R.  271 ;  Sleght  v,  Rhinelandep,  1  Johns.  192 ;  Frith 
V,  Barker,  2  Johns.  335 ;  Stoever  v.  Whitman,  6  Binn.  417 ;  Heniy  r.  Risk, 
1  Dall.  465.  *  Doe  v.  Lea,  11  East,  312. 

i  *  Doe  V.  Benson,  4  B.  &  A.  588 ;  Furley  v.  Wood,  1  Esp.  198,  per  Ld. 

Kenyon.  <  Gr.  £v.  §  292,  in  part. 

*  Yates  V,  Pym,  6  Tannt.  446.    See,  also,  Malcomson  v.  Morton,  11  Ir.  Law 
IL230. 

7  Blackett  v,  Roy.  Ex.  Ass.  Co.,  2  C.  &  J.  244.  See  Hall  v.  Janson,  4  K  &  B. 
500.  Bnt  see,  also,  Miller  v.  Tetherington,  6  H.  &  N.  278 ;  7  H.  &  N.  d54 
S.  C.  in  Ex.  Ch. ;  and  Myers  v.  Sari,  30  L.  J.,  Q.  B.  9  ;  3  E.  &  E.  306,  S.  G 
both  cited  ante,  §  1162. 
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casks  only.^  So,  where  a  bill  of  lading  contained  the  usual  clause, 
''  the  dangers  of  the  sea  only  excepted/*  the  court  held,  that  the 
shipowners  could  not  rely  on  an  established  custom  in  the  trade, 
that  persons  in  their  position  should  only  be  liable  for  damages 
occasioned  by  their  own  neglect,  provided  they  saw  the  merchandise 
properly  secured  and  stowed.^  So,  also,  where  some  linseed  was 
bought  to  be  delivered  at  Hull,  and  '^  fourteen  days  to  be  allowed 
for  its  delivery  from  the  time  of  the  ship's  being  ready  to  dis- 
charge,*' evidence  to  show  that  this  stipulation  was  intended  by  the 
parties  for  the  benefit,  not  of  the  seller,  but  of  the  buyer,  who  had 
the  option  of  accepting  the  seed  during  any  portion  of  the  fourteen 
days,  has  been  rejected.^ 

§  1167.  Where  goods  had  been  sold  through  a  London  broker  §  1066 
under  a  written  contract,  which  stipulated  that  payment  should  be 
made  by  bills,  Lord  Ellenborough  rejected  evidence  of  a  custom, 
that  bills  meant  approved  bills,  and  that  the  vendor  had  the  option 
of  rejecting  any  bill  of  which  he  disapproved  ;^  and,  although  the 
some  learned  judge,  in  a  subsequent  stage  of  the  case,  admitted 
evidence  of  a  usage  of  trade,  which  reserved  to  vendors,  selling 
through  brokers  in  the  manner  above  stated,  the  power  of  annulling 
the  contract  within  a  reasonable  time  after  the  name  of  the  pur- 
chaser had  been  communicated  to  them, — serious  doubts  may  be 
entertained  whether  he  was  right  in  so  doing;  and  whether  the 
custom,  thus  allowed  to  be  proved,  was  so  incidental  to  the  contract, 
as,  in  the  absence  of  express  words,  to  be  incorporated  in  it.^ 

§  1168.  Parol  evidence  of  usage  or  custom  is  not  confined -to  §  1067 
cases  where  the  written  instrument    is  expressed  in  ambiguous 
technical  language ;  for  ^  it  is  certainly  sometimes  admissible  "  to 


>  Bend  v.  Qeorgia  Ins.  Co.,  Sup.  Ct,  N.  York,  1842 ;  cited  in  Or.  £v.  §  292. 
'  The  Schooner  Reeside,  2  Sumn.  567. 
'  SotOichoB  V.  Kemp,  3  Ex.  R.  105. 

*  Hodgson  V.  Davies,  2  Camp.  532,  approved  of  by  Ld.  Denman  in  Trueman 
«.  Loder,  11  A.  &  K  599. 

*  Hodgson  V,  Davies,  2  Camp.  531,  questioned  by  Ld.  Denman  in  Trueman 
t,  Loder,  11  A.  &  £.  599. 

*  Or.  £t.  $  294,  oa  to  four  lines. 
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annex  incidentt,"  as  it  ia  termed, — ^that  is,  to  show  what  things 
cuBtomarily  treated  as  incidental  and  acceeaorial  to  the  print 
thing,  which  is  the  eabject  of  the  contract,  or  to  which  the  ins 
ment  relates.  For  instance,  though  a  hUl  of  exchange  or  proi 
Bory  note  is  silent  as  to  any  days  of  grace,'  parol  evidence  of 
Imown  and  established  usage  of  the  country  or  place  where  the 
or  note  is  payable,  is  admissible  to  show  on  what  day  the  grace 
pired.'     So,  it  may  be  proved  by  parol,  that  it  is  the  caston 


■  The  time  is  surely  come  for  abolishing  tiat  UBeleas  and  i 
*'  incident,"    See  next  note,  head  "  Englanil." 

*  Renner  t>.  Bank  of  Columhia,  9  Wheat.  561,  wheie  the  decidons  on 
point  are  reviewed  by  ThompBon,  J.     The  following  table,  copied  from 
Chitty's  large  work  on  Bills,  374 — 376,  may  he  fonnd  of  practicd  use ;  thi 
too  much  reliance  ahould  not  be  placed  on  its  entire  accuracy : — 
A  Ittma  .  .    Sundays  and  holidays  included,  and  bills  &lling 

due  on  a  Sunday  or  holiday  must  be  paid, 
or  in  defoult  thereof  protested,  on  the  day 

previous        .     ' IS  t 

America 3 1 

AmtUrdam   .        .    Abolished  dnce  the  Code  Napoleon  ...      no 
Anttca^  .        .    .    Aboliahed  by  the  Code  Napoleon  .     .      no 

Berlin  .  .  .  When  bills  do  not  &11  dne  on  a  Sunday  or 
holiday,  in  which  case  they  must  be  paid  or 
protested  the  day  previous     .  .        .      3 1 

BraxU       .        .    .    Kio  de  Jaadro,  Bahia,  including  Sundays,  &c, 

as  in  the  last  case IS  i 

SngUmd,  Settland,  Wain,  and  Irttajid 3  i 

But  bills  and  notes  payable  at  sight  or  on  pre- 
sentation, are  not  entitled  to  any  dnys  of 
grace,  34  &  35  V.,  c.  74. 
fVanM  .  .  .  Abolished  by  the  Code  Napoleon,  Livre  i., 
tit.  8,  §  5,  pi.  135 ;  1  Pardess.  189.  Ten  days 
were  formerly  allowed  [  Poth.  pi.  14,  15  .  no 
Frankfort  -  oil  - 1^  )  Except  on  bills  drawn  at  sight,  Sundays  and 

Maine    .        .  1      holidays  not  included 4  < 

Qfiwa       .        ■     ■    Abolished  by  the  Code  Napoleon .        .        .     .      no 

Hamburgh    .        .    Same  as  Altona 13  < 

Irtland '        .    .      3  ( 

X«ghom no 

LMon  and  Oporto    15  daya  on  local,  and  6  on  foreign  bills  ;  but  if 
not  previously  accepted,  must  be  pidd  on  the 
days  they  &11  due      ...        6  daya,  or  15  c 
Napla ,                .    Abolished  by  the  Code  Napoleon  .                .    .      no 
Palermo "^ 
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particular  trades,  under  general  contracts  of  hiring  and  service,  for 
the  contracts  to  be  defeasible  on  giving  a  month's  notice  on  either 
side,^  or  for  the  persons  employed  to  have  certain  holidays  in  the 
year,  and  the  Sundays  to  themselves.^     So,  it  may  be  shown  by 


Petenbwrgh  .        .    BIUb  drawn  after  date  are  entitled  to  10  days' 

grace,  those  drawn  at  sight  to  only  3  days, 
and  those  at  any  number  of  days  after  sight, 
none  whatever.  But  bills  received  and  pre- 
sented after  they  are  due,  are  nevertheless 
entitled  to  10  days'  grace.  In  these  days  of 
grace  are  included  Sundays  and  holidays,  as 
also  the  day  when  the  bill  &lls  due,  on  which 
days  they  cannot  be  protested  for  non-pay- 
ment, but  on  the  morning  of  the  last  day  of 
grace  payment  must  be  demanded,  and  if  not 
complied  with,  the  bill  must  be  protested 
before  sunset 10  days,  3,  &c. 

|j.  ,  J  ^^^  [  Days  of  grace  on  foreign  bills  are  16,  including 
Bahu^andotherl  ^^^^y^  ^^  Sundays,  and  if  due  on  any 
nartM  f  Brazil  I  ®^^^  ^^^  must  be  paid,  or  in  default  thereof 
^^  \     protested,  on  the  previous  day  .        .15  days. 

BoUerdam     .        .    Abolished  by  the  Code  Napoleon .        .        .    .      none. 

Scotland 3  days. 

Spain    .        .        .    Vary  in  different  parts  of  Spain,  generally  14 

days  on  foreign,  and  8  on  inland  bills ;  at 
Cadiz  only  6  days'  grace.  When  bills  are 
drawn  at  a  certain  date,  fixed  or  precise,  no 
days  of  grace  are  allowed.  Bills  drawn  at 
sight  are  not  entitled  to  any  days  of  grace ; 
nor  any  bills,  unless  accepted  prior  to  ma- 
turity   14  days,  but  vary. 

TriuU  .        .        •     3  days  on  bills  drawn  after  date,  or  any  term 

after  sight  not  less  than  7  days,  or  payable 
on  a  particular  day ;  but  bills  presented  after 
maturity  must  be  paid  within  24  hours. 
Sundays  and  holidays  are  included  in  the 
days  of  grace,  and  if  the  last  day  of  grace 
fiedl  on  such  a  day,  payment  must  be  made, 
or  the  bill  protested,  on  the  first  following 
open  day 3  days. 

Vmfice  .        .      ' .    6  days,  in  which  Sundays,  holidays,  and  the 

days  when  the  bank  is  shut,  are  not  included      6  days. 

Vienna    .        .    .    Same  as  Trieste 3  days. 

9Valu .3  days. 

1  Parker  v.  Ibbetson,  4  Com.  B.,  N.  S.  348. 
«  R.  «.  Stoke-upon-Trent,  6  Q.  B.  303. 
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parol,  that  a  heriot  is  due  by  castom  on  the  death  of  a  tenant 
life,  thongh  it  be  not  expressed  in  the  leaee.'  So,  a  lessee  by  c 
may  show,  that,  by  the  castom  of  the  country,  he  is  entitled  U 
away-going  crop,  though  no  such  right  be  reserved  in  the  de 
So,  a  pnblican,  holding  premises  under  a  written  agreement,  wl 
reserved  a  weekly  rent,  but  was  otherwise  silent  as  to  the  perio 
the  tenancy,  has  been  allowed  in  Ireland  to  prove  a  castom  am 
licensed  victuallers,  according  to  which  «  tenant  paying  in  advt 
the  yearly  victualler's  license,  is  deemed  to  have  a  yearly  ten 
thongh  the  rent  be  payable  weekly.^ 

§  1169.  Again,  in  an  action  for  the  price  of  tobacco,  evidence 
be  admissible  to  show,  that,  by  the  usage  of  the  trade,  all  salei 
tobacco  are  by  sample,  although  this  tenn  be  not  expressed  in 
bought  and  sold  notes.*  In  another  case,  where  a  quantity  of 
seed  oil  hod  been  sold  through  London  brokers  by  bought  and  i 
notes,  and  the  name  of  the  purchaser  was  not  disclosed  in 
bought  note,  evidence  was  received  of  a  usage  of  trade  in  the  C 
by  which  every  buying  broker,  who  did  not,  at  the  date  of 
bargain,  name  his  principal,  rendered  himself  hable  to  be  trei 
by  the  vendor  as  the  purchaser.^  So,  where  a  person  had  i 
tracted  in  the  body  of  a  charter-party  "  as  agent,"  evidence  was 
mitted  to  show  a  custom  that  he  should  be  personally  liable,  ii 
did  not  disclose  the  name  of  his  principal  within  a  reasonable  tit 


'  White  V.  Sayer,  Palm.  211. 

'  Wigglesworth  v.  DalliBon,  1  Doug.  201  ;  1  Smith,  L.  C.  520  ;  and  1  B 
287,  S.  C, ;  Senior  v.  Armit^e,  Holt,  N.  P.  R.  197,  explained  hj  I^rite 
in  1  M.  4  W.  478  ;  Hutton  v.  Warren,  I  M.  &  W.  466  ;  Tjt.  &  Gr.  B46,  ! 
See  In  re  estate  of  M.  of  Waterford,  I.  E.,  5  Eq.  434. 

>  Luiidy  V.  Rcilly,  30  Law  Timea,  223,  in  It.  Ex. 

*  Syere  v.  Jonas,  2  Ex.  R,  111 ;  O'Neill  v.  BeU,  I.  R.,  S  C.  L.  68. 
also,  Brown  d.  Byrne,  3  E.  &  B.  703  ;  Cuthbert  v.  Cnnuning,  10  Ei.  R.  1 
aff.  in  Ex.  Ch.,  11  Ei.  B.  405  ;  Lncas  v.  Bristow,  27  L.  J.,  Q.  B.  364  ;  I 
&  E.  907,  S.  C. 

*  Humfrey  ».  Dale,  26  L.  J.,  Q.  B.  137 ;  7  E.  &  B.  266,  S.  C. ;  Da] 
Humfrey,  27  L.  J.,  Q.  B.  390 ;  E.  B.  &  E.  1004,  S.  C,  in  Ex.  Ch. ;  Imp. 
Bk.  V.  Lcmd.  ft  St.  Katherine's  Dock  Co.,  46  L.  J.,  Ch.  336,  337,  per  Je 
M.  R. ;  Fleet  v.  Murton,  41  L  J.,  Q.  B.  49  ;  7  Law  Eep.,  Q.  B.  126,  S.  C. 
Southwell  B.  Bowditch,  L.  B.,  1  C.  P.  D.  100 ;  45  L  J.,  C.  P.  630,  S.  C, 
Ct.  of  App. 

'  Hutehineon  t.  Tatham,  42  L.  J.,  C.  P.  260 ;  8  Law  Rep.,  C.  P.  482,  S. 
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So,  where  some  mining  shares  had  been  sold  upon  the  terms  that 
ihey  flhotild  be  paid  for  "  half  in  two,  and  half  in  four  months,"  but 
the  contract  was  silent  as  to  the  time  of  their  delivery,  the  court,  in 
an  action  against  the  purchaser  for  not  accepting  and  paying  for 
the  shares,  admitted  evidence  of  a  usage  among  brokers,  that  on 
contracts  for  the  sale  of  mining  shares,  the  vendor  was  not  bound 
to  deliver  them  without  contemporaneous  payment.^  So,  where  a 
horse  had  been  sold  by  private  contract  at  a  repository,  with  a 
written  warranty  of  soundness,  and  the  purchaser  afterwards  brought 
an  action  against  the  seller,  the  horse  turning  out  to  be  unsound, 
the  defendant  was  permitted  to  show  that,  by  one  of  the  printed 
regulations  hung  up  in  the  repository,  warranties  were  only  to  re- 
main in  force  till  twelve  o'clock  on  the  day  after  the  sale ;  and  then, 
upon  farther  proof,  that  the  plaintiff  was  aware  of  this  regulation, 
and  yet  made  no  complaint  within  the  specified  time,  a  nonsuit  was 
directed  to  be  entered.^ 

§  1170.  This  rule  of  annexing  incidents  by  parol,  which,  time  §  1068 
out  of  mind,  has  been  adopted  in  explanation  of  mercantile  pro- 
ceedings, and  is  now  generally  applied  to  contracts  respecting  any 
transaction  wherein  known  usages  have  prevailed,  rests  on  the  pre- 
sumption that  the  parties  did  not  intend  to  express  in  writing  the 
whole  of  the  agreement  by  which  they  were  to  be  bound,  but  only 
to  make  their  contract  with  reference  to  the  established  usages  and 
customs  relating  to  the  subject-matter.^  But  here  it  must  be  borne 
in  mind,  that  "  incidents  "  are  frequently  *'  annexed  "  to  contracts, 
and  conditions  implied,  not  only  by  the  usage  or  custom  of  trade, 
which  is  always  a  matter  of  evidence,  but  by  the  law-merchant, 
which  is  judicially  noticed  without  proof,*  and  by  the  common  law,* 
and  also  occasionally  by  statute.     This  doctrine  of  legal  implication 

»  Field  V.  Lelean,  30  L.  J.,  Ex.  168,  per  Ex.  Ch. ;  6  H.  &  N.  617,  S.  C.  ; 
OTemilmg  Spartali  tJ.  Benecke,  10  Com.  B.  212.  See  Qodts  v.  Rose,  17  Com. 
B.  229. 

»  Bywater  v,  Richardson,  1  A.  &  E.  508.;  3  N.  &  M.  748,  S.  C.  See 
Smart  t?.  Hyde,  8  M.  &  W.  723  ;  and  Foster  r.  Mentor  Life  Assur.  Co.,  3 
£.  &  B.  48. 

>  Hntton  V.  Warren,  1  M,  &  W.  475,  per  Parke,  B. ;  Gibson  t>.  Small,  4  H.  of 
lu  Caii.  397,  per  id. 

*  Ante,  §  5.  •  Giheon  1?.  Small,  4  H.  of  L.  Cas.  396,  397,  per  Parke,  B. 
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is  sufficiently  abatruae,  ami  the  soundest  lawyers  are  often  at  fi 
when  called  upon  to  apply  it  to  the  varying  transactions  of  life, 
some  matters,  however,  of  frequent  occurrence  the  law  has  1 
settled  by  judicial  decisions. 

§  1171.  For  instance,  it  is  now  an  iindouhted  principle  of  ma 
instirance  that  in  every  voyage-policy,  whether  on  a  ship  oi 
goods,  or  on  freight,  or  on  salvage,^  a  warranty  of  sea-worthin 
at  the  commencement  of  the  risk  is,  in  the  absence  of  exj 
stipulation,  implied,^  that  is,  the  law  annexes  an  incident  in 
shape  of  a  condition,  either  that  the  ship  should  be  seswortb 
the  commencement  of  the  voyage,  or  in  port  when  preparing  fo 
or  that  she  had  been  seaworthy  when  the  voyage  commenced,  if 
insnrance  is  on  a  vessel  already  at  sea.  So,  other  conditions 
equally  impHed ;  as  not  to  deviate  from  the  usual  coarse  of 
voyage, — to  commence  it  in  a  reasonable  time, — to  disclost 
material  circumstances;*  and  the  non-performance  of  these 
ditions  avoids  the  policy,  whether  it  arises  from  fraudulent  mo 
or  not.^  But  the  law  of  England  implies  no  warranty  that 
lighters  employed  to  land  the  cargo  at  the  port  of  discharge  i 
be  seaworthy  ;*  none  that  the  vessel  shall  continue  seaworthy 
the  voyage  has  commenced ;  none  that  the  crew,  if  originally  i 
petent,  shall  continne  so ;  none  that  the  vessel  shall  be  navi^ 
with  due  care  and  skill  daring  the  voyage  ;  none  that  pUota 
be  taken  on  board  at  proper  places,  if  the  voyage  has  already  < 
menced,   unless,  perhaps,  where  required  by  Act  of  Farliam 

I  Kaill  r.  Hooper,  2  H.  &  N.  277. 

'  This  is  a  relative  term  depending  on  the  nature  of  the  ship,  as  well 
the  voyage  inHured  ;  And  is  an  action  on  a  policy,  parol  evidence  as  to 
lactd  is  adniiissihlc  to  ehow  the  amount  of  sea-worthiness  implied  ;  B 
V.  Wickham,  3  B.  &  S.  669  ;  33  L.  J.,  Q.  B.  17  S.  C. ;  Clapham  e.  Lar 
34  L.  J.,  Q.  B.  46,  per  Ex.  Ch  ;  5  B.  &  S.  729,  S.  C.  See,  also,  Bouill 
Luptan,  15  Com.  B.,N,S.  113  ;  and  Daniels  u.  Harris, 44  L.  J., C.  P.  1  ;  1( 
Eep.,C.  P.  1,S.  C. 

'  See  Quebec  Marine  Ins.  Co.  v,  Commer.  Bk.  of  Canada,  3  Law  Bap., 
234  ;  39  L.  J.,  P.  C.  53,  S.  C. 

*  See  Prondfoot  e,  Montefiore,  2  Law  Eep.,  Q.  B.  611  ;  8  B.  &  S.  510,  i 
'  Gibson  v.  SmaU,  4  H.  of  L.  Cas.  397,  398  ;  16  Q.  B.  158,  a  C,  in  Ea 

per  Parke,  B.     See,  also,  Biccard  it.  Shepherd,  14  Moo,  P.  C.  R.  471. 

•  Lane  v.  Nixon,  1  Law  Rep.,  C.  P.  412  ;  1  H.  &  K.  686,  S.  C. 
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none  on  an  insurance  for  one  voyage  out  and  home,  that  the  ship 
shall  be  seaworthy  on  the  return  voyage ;  although  these  might  all 
be  very  reasonable  conditions  to  be  imposed  on  the  assured  for  the 
benefit  of  the  underwriters,  and  which  have  been  by  law  or  custom 
imposed  upon  underwriters  in  America.^  Neither,  in  the  case  of  a 
time  policy,  does  the  law  imply  any  warranty  or  condition  that  the 
ship  should  be  seaworthy  either  at  the  date  of  the  insurance,^  or  at 
the  commencement  of  the  voyage  during  which  the  policy  attaches;^ 
and  this,  too,  as  it  would  seem,  although  the  ship  should  be  an 
outward-bound  vessel,  lying  in  a  British  port  where  the  owner 
actually  resides.*  Again,  in  a  voyage-policy  on  goods  no  warranty 
can  be  implied  that  the  goods  are  seaworthy  for  such  voyage.^ 

§  1172.  In  every  contract  by  a  common  carrier,  or  by  a  ship-  §  1069 a 
owner,'  whether  a  common  carrier  or  not,  for  the  carriage  for  hire, 
whether  by  land^  or  by  water,®  of  gooch,  which  term  includes  live 
animals,*  the  law  implies  an  insurance  on  his  part,  that, — unless 
prevented  either  by  "  the  act  of  God  or  by  the  public  enemies  of  the 
Crown,"  or  by  the  **  proper  vice  "  of  the  animal,  or  by  the  inherent 
quality  of  the  article,^® — ^he  will  safely  deliver  at  its  destination  the 


*  Qibson  v.  Small,  4  H.  of  L.  Cas.  398,  per  Parke,  B.  See,  also,  Biccard 
t.  Shepherd,  14  Moo.  P.  C.  R.  471. 

-  Oihflon  V.  Small,  4  H.  of  L.  Caa.  353 ;  Small  v.  Gibson,  16  Q.  B.  128, 
S.  C,  in  Ex.  Ch. 

*  Gibeon  v.  Small,  4  H.  of  L.  Cas.  407,  per  Parke,  B.,  422,  423,  per  Ld. 
Ounpbell ;  Jenkins  v.  Heycock,  8  Moo.  P.  C.  R.  351  ;  Michael  v.  Tredwin, 
17  Com.  B.  651  ;  Dudgeon  v.  Pembroke,  43  L.  J.,  Q.  B.  220 ;  9  Law  Rep.,  Q.  B. 
581,  S.  C.  ;  L.  R.,  1  Q.  B.  D.  96,  S.  C.  in  Ex.  Ch.  ;  L.  R.,  2  App.  Cas.  284,  S.  C. 
in  Dom.  PrOc. ;  46  L.  J.,  Q.  B.  409,  S.  C. 

*  Thompson  v.  Hopper,  25  L.  J.,  Q.  B.  240 ;  6  E.  &  B.  172,  S.  C,  Erie,  J., 
difl?. ;  Fawcuft  t».  Sarefield,  26  L.  J.,  Q.  B.  249  ;  6  E.  &  B.  192,  S.  C,  Erie,  J.,  diss. 

*  Koebel  v.  Saunders,  33  L.  J.,  C.  P.  310  ;  17  Com.  B.,  N.  S.  71,  S.  C. 

*  Nugent  V.  Smith,  Law  Rep.,  1  C.  P.  D.  423  ;  46  L.  J.,  C.  P.  697,  S.  C. 
'  Riley  v.  Home,  5  Bing.  533. 

'  Lvon  V.  Mells,  5  East,  428 ;  liver  Alkali  Co.  v.  Johnson,  9  Law  Rep.,  Ex. 
338;  43  L.  J.,  Ex.  216,  S.  C. 

»  McManns  v.  Lane  &  Yorks.  Ry.  Co.,  4  H.  &  N.  327  ;  28  L.  J.,  Ex.  368  ; 
Nugent  v.  Smith,  L.  R.,  1  C.  P.  D.  423 ;  46  L.  J.,  C.  P.  697,  S.  C. 

••  Kendall  «.  Lond.  &  S.  W.  Ry.  Co.,  7  Law  Rep.,  Ex.  373  ;  41  L.  J.,  Ex.  184, 
a  C. ;  Gt  W.  Ry.  Co.  v.  Blower,  41  L.  J.,  C.  P.  268  ;  7  Law  Rep.,  C.  P.  655, 
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property  entrusted  to  his  care.  The  carrier  by  land,  thep 
wan-ants  that  his  carriage  is  roadworthy,  and  the  ehipownei 
his  ship  is  seaworthy.'  These  etringent  laws,  however,  do  nc 
tend  to  fomarding  agents,  as  distinguished  from  common  cai 
at  least  when  they  have  made  special  contracts  with  theii  employ 
neither  do  they  apply  to  the  carriers  of  passengers,  who,  altt 
bound  to  exercise  the  utmost  care  and  skill  in  the  condnct  of 
business,  and  responsible  to  their  employers  for  every  accident 
BiOned  by  neghgence  however  shght,"  do  not  impliedly  ws 
either  the  roadworthiness  of  their  vehicles,  or  the  seaworthini 
their  ressele,  and  will  not  be  liable  for  injuries  caused  by 
latent  defects.* 

§  1173.  It  may  further  be  laid  down  as  a  general  propos 
thai  if  any  person,  for  a  valuable  consideration,  engages 
another  to  allow  him  the  use  of  a  particular  article  to  be  apphi 
a  certain  purpose,  he  impliedly  contracts  that  the  article  sha 
reasonably  fit  for  that  purpose.  A  man,  therefore,  who  can: 
building  to  be  erected  for  viewing  a  public  exhibition,  and  ac 
persons  on  payment  of  money  to  seats  in  the  bnildiog,  imp] 
undertakes  that  due  care  has  been  exercised  in  the  erection ; 
if  in  consequence  of  the  careless  or  improper  coustraction  o 
stand  it  falls,  and  the  visitors  sustain  injury,  he  ia  liable  I 
action,  though  he  may  be  personally  free  from  negligence,  and 
have  employed  a  competent  builder.'     This  doctrine,  howevi 


S.  C.  aom.  Blower  v.  Gt  W.  Ey.  Co. ;  Nugent  v.  Smith,  L.  R.,  1  C. 
423;  45  L.  J.,  C.  P.  697,  S.  C.  by  Ct.  of  App.  overruling  S.  C,  '. 
\  C.  P.  D.  19  ;  and  45  L.  J.,  C.  P.  19,  S.  C. 

'  Kopitoff  *.  Wibon,  45  L.  J.,  Q.  B.  436  ;  L.  R.,  1  Q.  B.  D.  377, 
Cohn  c.  Davidson,  L.  R.,  2  Q.  B.  D.  455 ;  S.  C.  nom.  Cohen  ».  JH-\ 
46  L.  J.,  Q.  B.  305  ;  ante,  §  187. 

»  Scaife  c.  Tarrant,  44  L.  J.,  Ex.  36  ;  &  235  in  Ex.  Ch. ;  S.  C.  nom. 
r.  Fiirrant,  10  Law  Rep.,  Ex.  358,  per  Ex.  Ch. 

■  See  John  v.  Bacon,  5  Law  Rep.,  C.  P.  437  ;  Simpson  r.  Load.  Gen. 
bus  Co.,  42  L.  J.,  C.  P.  112  ;  8  Law  Rep,,  C.  P.  390,  S.  C. 

*  Readhead  v.  Midi  Ry.  Co.,  36  L.  J.,  Q.  B.  181  ;  S.  C.  2  law  Rep., 
412  ;  and  8  B.  &  S.  371  ;  S.  C.  in  Ex.  Ch.,  4  Law  Rep.,  Q.  B.  379  ;  38 
Q.  B.  169  ;  and  9  B.  &  S.  519  ;  Bnxton  v.  North  East  Ry.  Co.,  9  B.  4  S 
Tngallfl  B.  Bills,  9  Mete.  1. 

»  FrancU  v.  Cockrell,  5  Law  Rep.,  Q.   B.   184 ;  39  L.  J.,  Q.  B. 
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one,  which  some  at  least  of  the  judges  seem  loth  to  recognise ;  and, 
therefore,  where  an  attempt  was  recently  made  to  apply  it  to  the 
case  of  a  stahle-keeper,  who,  having  taken  charge  for  reward  of  a 
gentleman's  carriage,  placed  it  in  a  coach-honse,  which  had  just 
before  been  built  for  him  by  a  competent  builder,  but  which  fell 
down  through  some  defect  in  its  construction,  the  Court  of  Queen's 
Bench,  drawing  a  misty  distinction  between  a  temporary  shed  and  a 
permanent  building,  refused  to  make  the  stable-keeper  liable  for 
injuries  caused  to  the  carriage  by  the  fall  of  the  coach-house.^ 

§  1174.  In  contracts  for  the  sale  of  estates,  whether  freehold  or  §  1070 
leasehold,  the  law,  in  the  absence  of  an  express  stipulation  to  the 
contrary,  implies  an  undertaking  on  the  part  of  the  vendor  that 
he  will  make  out  a  good  title,^  and  an  undertaking  on  the  part  of 
the  vendee,  that,  if  the  title  prove  defective,  the  damages  to  which 
he  shall  be  entitled,  shall  be  limited  to  the  expenses  actually  in- 
curred in  the  investigation,  and  shall  be  merely  nominal  for  the 
loss  of  the  bargain.'  If,  indeed,  it  shall  turn  out  that  the  vendor 
has  been  guilty  of  any  fraudulent  misrepresentation  or  concealment, 
or  that  he  has  contracted  to  sell  an  estate  in  which  he  has  no 
reasonable  ground  for  believing  that  he  has  any  interest  whatever,^ 
or  if,  though  able  to  furnish  a  marketable  title,  he  has  simply 
declined  to  do   so,  or  to  take  the  steps    necessary  for   giving 


S.  C.  in  Ex.  Ch.,  6  Law  Rep.,  Q.  B.  501 ;  39  L.  J.,  Q.  B.  291  ;  and  10  B.  &  S. 

950. 

>  Searle  v.  Laverick,  9  Law  Rep.,  Q.  B.  122  ;  43  L.  J.,  Q.  B.  43,  S.  C. 

3  Souter  i\  Drake,  5  B.  &  Ad.  992  ;  3  N.  &  M.  40,  S.  C. ;  Doe  v,  Stanion, 
1  M.  &  W.  695,  701,  per  Parke,  B. ;  Hall  v,  Betty,  4  M.  &  Gr.  410 ;  5  Scott, 
N.  R.  508,  S.  C. ;  Worthington  r.  Warrington,  5  Com.  B.  635.  These  cases 
overrule  George  v.  Pritchaid,  Ry.  &  M.  417.    See  Kintiea  v,  Perston,  1  H.  &  N. 

357. 

»  Flureau  v.  Thomhill,  2  W.  Bl.  1078  ;  Walker  v.  Moore,  10  B.  &  C.  416 ; 
Bobinson  v.  Hannan,  1  Ex.  R  855,  per  Parke,  B. ;  Bain  v.  Fothergill,  6  Law 
Hep.,  Ex.  59  ;  40  L.  J.,  Ex.  34,  S.  C.  ;  7  Law  Rep.,  H.  L.  158  ;  and  43  L.  J., 
Ex.  243,  S.  C.  in  Dom.  Proc. ;  Worthington  v,  Warrington,  8  Com.  B.  134 ; 
Poaniiett  «.  Fuller,  17  Com.  B.  660  ;  Sikes  v.  Wild,  30  L.  J.,  Q.  B.  325  ;  1  B. 
&  8.  587,  S.  C. ;  aflf.  in  Ex.  Ch.,  4  B.  &  S.  421. 

*  Hopkins  v.  Grazebrook,  6  B.  &  C.  31  ;  9  D.  &  R.  22,  S.  C.  ;  Robinson  r. 
Harman,  1  Ex.  R  850.  See  Sikes  v.  Wild,  30  L.  J.,  Q.  B.  325  ;  1  B.  &  S. 
587,  S.  C. ;  aE  in  Ex.  Ch.,  4  B.  &  S.  421. 
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posseBsion,'  then  the  case  will  fall  witlim  the  general  rule  o: 
that  where  a  person  makes  a  contract  and  afterwards  hreaks 
must  pay  the  whole  damage  sustained  by  the  party  with  whc 
contracts.'  The  same  result  would  also  follow,  should  the  qu 
arise  on  an  executed  contract,  and  the  indenture  contain  a  co^ 
for  quiet  enjoyment.' 


§  1175.  An  ^reement  to  grant  a  lease  contains  an  in 
undertaking  on  the  part  of  the  intended  lessor  that  he  hat 
to  grant  a  valid  lease;*  and  in  every  demise  of  real  pro 
whether  by  deed  or  parol,  the  law  annexes  conditions  tha 
lessor  will  give  possession  of  the  premises  to  the  lessee,*  and 
provided  the  lessor's  own  interest  in  them  continues,^  the 
shall  have  qoiet  enjoyment  of  them,^  and  shall  not  be  e 
during  the  term.^  No  undertaking,  however,  for  good  ti 
implied  by  law  from  a  demise   by  parol;*   nor  is   any  wai 


'  Engel  «.  Fitch,  3  Law  Kep.,  Q.  B.  314  ;  and  9  B.  &  S.  95 ;  S.  C 
Ei^U  V.  Fitch,  37  L.  J.,  Q.  B.  145  ;  4  Law  B«p.,  Q.  B.  659,  S.  C.  in  E: 
10  B.  &  S.  738  ;  and  38  L.  J.,  Q.  B.  304.  See  Godwin  v.  Francis,  39 
C.  P.  121  i  5  Law  Rep.,  C.  P.  2ft5,  S.  C. 

>  111  Bain  t.  Fothei^t,  7  Law  B«p.,  H.  L.,  207  ;  43  L.  J.,  Ex.  243, 
Ld,  CheliaBford  expressed  an  opinion,  that  even  if  a.  man  contracts  for  t 
of  real  estate,  knowing  that  he  has  no  title,  nor  any  means  of  acquiring 
purchager  cannot  recover  damages  beyond  the  expenses  incurred  by  an 
for  breach  of  contiact ;  he  can  only  obtain  other  danu^^  by  an  act 
deceit,     Sed  qu. 

'  Lock  V.  Furze,  1  Law  Rep.,  C.  P.  441 ;  35  L.  J.,  C.  P,  141,  S.  C. ;  ] 
379,  S.  C,  in  Ex.  Ch- 

'  Stranks  v.  St.  John,  36  L.  J.,  C.  P.  118  ;  2  law  Rep.,  C.  P.  376,  S. 

'  Coe  V.  Clay,  5  Bing.  440 ;  Jinb-  v.  Edwards,  11  Ek.  R.  775  ;  Drury 
namatn,  5  E.  &  B.  613. 

'  Penfold  V.  Abbott,  33  L.  J.,  Q.  B.  67  ;  Adams  v.  Gibney,  6  Bing.  &■) 

'  Bandy  r.  Cortwright,  8  Ex.  R.  913 ;  Hall  c.  City  of  Lond.  Biewc 
31  L.  J.,  Q.  B.  257  ;  2  B.  &  S.  737,  S.  C. 

'  Per  Parke,  B.,  in  Sutton  v.  Temple,  12  M.  &  W.  64 ;  and  in  3 
Windsor,  id.  85. 

•  Bandy  v.  CartwrigUt,  8  Ex.  R.  913  ;  overruling  contrary  dicta  by 
B.,  in  De  Mclina  v.  Norman,  9  M.  &  W.  827 ;  and  Sntton  e.  Tem 
M.  &  W.  64.  The  law  in  Ireland  n-itli  respect  to  this  subject  is  now  coi 
in  §  41  of  23  &  34  V,,  c.  154,  Ir.,  which  enacts  that  every  lease,  made  si 
Jan.,  1861,  shall,  unlews  ollierwise  eipreaaly  provided  thereby,  {See  I^eo! 
Taylor,  L  R.,  8  C.  L.  30(>),  iiuply  an  agivt-ment  by  the  landlord  that  ht 
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implied  that  the  subject-matter  of  a  lease, — ^whether  it  consist  of 
a  house  or  of  land, — shall,  either  at  the  commencement,  or  during 
the  continuance,  of  the  term,  be  in  a  proper  state  for  habitation 
or  cultiyation,  or  that,  in  other  respects,  it  shall  be  reasonably  fit 
for  the  purpose  for  which  it  is  taken.^  Neither  does  the  law  imply, 
from  the  relation  of  landlord  and  tenant,  any  obligation  on  the  part 
of  the  landlord  to  do  substantial  repairs  on  notice;^  and  even 
where  the  landlord  is  bound  by  special  agreement  to  keep  the 
premises  in  repair  during  the  tenancy,  there  is  no  implied  condition 
that  the  tenant  may  quit  if  the  repairs  be  not  done.^ 

§  1176.  In  the  case,  however,  of  letting  a  ready  furnished  house,  §  1071 
the  law  imposes  an  obligation  upon  the  landlord  to  let  the  premises 
in  a  reasonably  habitable  state ;  and  therefore,  if  the  furniture  be 
insufficient  in  quantity,  or  defective  in  quality,  if  the  beds  swarm 
with  vermin,  or  the  drains  be  out  of  order,  or  the  house  be  infected 
with  contagion,  the  tenant  may  quit  without  notice,  unless,  perhaps, 
in  the  event  of  his  having  had  an  opportunity  of  inspecting  the 
premises  by  himself  or  his  agent  before  entering  on  the  occupation.^ 
In  every  demise,  which  contains  no  express  provision  with  respect 
to  delivering  up  the  premises,  the  law  implies  a  contract  on  the 


good  title,  and  that  the  tenant  shall  have  quiet  enjoyment.  §  42  also  enacts, 
that  every  such  lease  shall,  unless  otherwise  expressly  provided  thereby,  imply 
an  agreement  by  the  tenant  to  pay  the  rent,  and  all  taxes  and  impositions 
payable  by  the  tenant,  and  to  keep  the  premises  in  good  and  substantial  repair, 
and  to  deliver  them  up  in  such  repair  on  the  determination  of  the  lease,  acci- 
dents by  fire  without  the  tenant's  default  excepted. 

»  Sutton  T.  Temple,  12  M.  &  W.  62 ;  Hart  v.  Windsor,  id.  68  ;  Murray  v. 
Mace,  I.  R.,  8  C.  L.  396.  These  cases  overrule  Edwards  v,  Etherington,  Ry.  & 
M.  268  ;  7  D.  &  R.  117,  S.  C. ;  Collins  v.  Barrow,  1  M.  &  Rob.  112  ;  Salisbury 
T.  Marshall,  4  C.  &  P.  65.  In  Erskine  v.  Adeane,  42  L.  J.,  Ch.  395,  Ld. 
Romilly  held  "  that  every  landlord  warranted  his  tenant  that  he  would  not 
keep  noxious  things  (such  as  yew  trees)  near  the  tenant's  estate,"  but  this  ruling 
was  pevetised  by  the  Lds.  Js.  on  apj^eal,  as  being  obviously  contrary  to  the  law. 
8  Law  Rep.,  Ch.  Ap.  756  ;  42  L.  J.,  Ch.  835,  S.  C. 

«  Gott  V.  Gandy,  2  E.  &  B.  845. 

»  Surplice  v.  Famsworth,  7  M.  &  Gr.  676. 

*  Bmith  V.  Marrable,  11  M.  &  W.  5 ;  commented  on  by  Ld.  Abinger,  in 
Sutton  r.  Temple,  12  M.  &  W.  60,  61 ;  and  approved  in  Wilson  v.  Finch 
HattoD,  L.  R,,  2  Ex.  D.  336  ;  46  L.  J.,  Ex.  489,  S.  C. 
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part  of  the  tenant  not  only  to  go  out  of  them  at  the  termination  of 
the  tenancy,  but  to  restore  the  absolute  possession  to  the  landlord.^ 

§  1177.  On  the  sale  of  a  specific  ascertained  chattel^  the  law  of  §  1073 
England, — unlike  the  Roman,*  the  French,^  the  Scotch,*  and,  in 
part,  the  American  law,^ — does  not  annex  to  the  contract  any 
implied  warranty  of  title,^  but  a  warranty  may  be  inferred  in  such 
case,  either  from  the  usage  of  trade,  or  from  the  declaration  or 
conduct  of  the  vendor  being  such  as  to  lead  to  the  conclusion  that 
he  sold  the  property  as  "  his  own,'*  or  from  the  fact  of  the  articles 
being  bought  in  a  shop  professedly  carried  on  for  the  sale  of  goods  J 
The  rule,  therefore,  such  as  it  is,  has  been  nearly  eaten  up  by  the 
exceptions.®  With  respect  to  executory  contracts  of  purchase  and 
sale,  where  the  subject  is  unascertained,  and  is  afterwards  to  be 
conveyed,  the  law  would  probably  imply  that  both  parties  meant 
that  a  good  title  to  that  subject  should  be  transferred,  in  the 
same  manner  as  it  would  imply,  under  similar  circumstances,  that 
a  merchantable  article  was  to  be  supplied.  Unless  goods,  which 
the  party  could  enjoy  as  his  own,  and  make  fuH  use  of,  were 
delivered,  the  contract  would  not  be  performed.  The  purchaser 
could  not  be  bound  to  accept  it  if  he  discovered  the  defect  of  title 
before  delivery ;  and  if  he  did  accept,  and  the  goods  were  recovered 
from  him,  he  would  not  be  bound  to  pay  for  them,  or  having  paid, 
he  would  be  entitled  to  recover  back  the  price,  as  on  a  consideration 
which  had  failed.* 

1  Henderson  v.  Squire,  4  Law  Rep.,  Q.  B.  170 ;  38  L.  J.,  Q.  B.  73 ;  and  lO 
B.  &  S.  183,  S.  C.  3  See  Domat,  bL  1,  tit.  2,  §  2,  art  3. 

»  Code  Civil,  c.  4,  §  1,  art.  1603.  *  Bell  on  Sale,  94. 

*  Defreeze  v,  Tnunper,  1  Johns.  274 ;  Rew  v.  Barber,  3  Cowen,  272;  Broom, 
Max.  628. 

*  Morley  v.  Attenborough,  3  Ex.  R.  500,  510,  per  Parke,  B. ;  Ormiod  «. 
Huth,  14  M.  &  W.  664,  per  Tindal,  C.  J. ;  Hall  v.  Conder,  2  Com.  B.,  N.  S. 
40 ;  Chapman  v.  Speller,  14  Q.  B.  621 ;  Bagueley  v.  Hawley,  2  Law  Rep.,  C,  P. 
625  ;  36  L.  J.,  C.  P.  328,  S.  C,  nom.  Biiguley  v.  Hawley. 

7  Morley  v.  Attenborough,  3  Ex.  R.  511 — 513,  per  Parke,  B.  ;  Eicholz  «. 
Bannister,  17  Com.  B.,  N.  S.  708  ;  34  L.  J.,  C.  P.  105,  S.  C. 

*  Sims  V.  Marryat,  17  Q.  B.  291,  per  Ld.  Campbell;  Eicholz  v.  Btinmstex 
17  Com.  B.,  N.  S.  723,  per  Erie,  C.  J.,  and  724,  per  Byles,  J. 

«  Morley  v.  Attenborough,  3  Ex.  R.  509,  510,  per  Parke,  B.    It  is  still 
undecided  point  whether,  on  the  sale  of  a  copyright,  the  law  would  imply 
warranty  of  title.    See  Sims  v,  Marryat,  17  Q.  B.  281. 
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• 

§  1178.  Upon  a  sale  of  merchandise,  which  the  bnyer  has  no  §  1073 
opportnnity  of  inspecting,  the  law  implies  a  condition  that  the 
article  shall  fairly  and  reasonably  answer  the  description  in  the 
contract;^  but  where  goods  are  sold  under  circumstances  which 
afford  the  purchaser  an  opportunity  of  inspecting  either  the  bulk 
or  the  sample,  the  maxim  of  caveat  emptor  is  generally  applicable, 
and  the  law  does  not  imply  any  warranty,^  either  as  to  their 
merchantable  quality,^  or  their  value,^  or  their  fitness  for  the 
purpose  for  which  they  were  bought,^  unless  the  defect  be  of  such 
a  nature  as  not  to  be  readily  discoverable  by  the  inspection  of  the 
bulk  or  the  sample.^  This  doctrine  eyen  extends  to  the  sale  of 
food  for  the  use  of  man,^  unless  the  vendor  be  a  butcher,  baker, 
vintner,  or  other  conmion  victualler,  in  which  case  he  will  perhaps 
be  presumed  to  have  warranted  that  the  provisions  supplied  by  him 
were  sound  and  wholesome.®    In  a  recent  case,  where  a  cattle-dealer 


>  Wider  v.  Schillizzi,  17  Com.  B.  619 ;  Bigge  v,  Parkinson,  31  L.  J.,  Ex. 
301  ;  7  H.  &  N.  955,  S.  C. ;  Beer  v.  Walker,  46  L.  J.,  C.  P.  677. 

'  The  Scotch  law  on  this  subject  is  now  embodied  in  §  5  of  19  &  20  V.,  c.  60, 
which  enacts,  that  ^'  where  goods  shall,  after  the  passing  of  this  Act,  be  sold, 
the  seller,  if  at  the  time  of  the  sale  he  was  without  knowledge  that  the  same 
were  defective  or  of  bad  quality,  shall  not  be  held  to  have  warranted  their 
quality  or  sufficiency,  but  the  goods,  with  aU  faults,  shall  be  at  the  nsk  of  the 
purchaser,  unless  the  seller  shall  have  given  an  express  warranty  of  the 
quality  or  sufficiency  of  such  goods,  or  unless  the  goods  have  been  expressly 
6old  for  a  specified  and  partictdar  purpose,  in  which  case  the  seller  shall  be 
considered,  without  such  warranty,  to  warrant  that  the  same  are  fit  for  such 
purpOBe." 

•  Independent,  however,  of  the  law  of  implied  warranty,  a  party  is  not 
bound  to  accept  and  pay  for  chattels,  imless  they  really  answer  the  descrtptum 
of  the  articles  which  the  vendor  professed  to  sell,  and  the  purchaser  intended 
to  buy.  Gompertz  v.  Bartlett,  2  E.  &  B.  849 ;  Nichol  v,  Godts,  10  Ex.  R. 
191  ;  Young  v.  Cole,  3  Bmg.  N.  C.  724 ;  4  Scott,  489,  S.  C.  ;  Hall  v.  Conder, 
2  Com.  B.,  N.  S.  41 ;  Josling  v.  Kingsford,  32  L.  J.,  C.  P.  94  ;  13  Com.  B., 
N.  S.  447,  S.  C. 

•  Kirkpatrick  v,  Gowan,  I.  R.,  9  C.  L.  521.  Sec  Smith  v.  Hughes,  6  L.  R, 
Q.  B.  597. 

•  Parkinson  v,  Lee,  2  East,  314;  recognised  by  Parke,  B.,  in  Sutton  v. 
Temple,  12  M.  &  W.  64 ;  and  explained  by  Tindal,  C.  J.,  in  Shepherd  v. 
Pybus,  3  M.  &  Gr.  880. 

•  Mody  V.  Gr^pon,  38  L.  J.,  Ex.  12,  per  Ex.  Ch. ;  4  Law  Rep.,  Ex.  49,  S.  C. 
'  Bumby  v.  Bollett,  16  M.  &  W.  644  ;  Le  Neuville  v.  Nourse,  3  Camp.  361 ; 

Emmerton  v.  Matthews,  31  L.  J.,  Ex.  139  ;  7  H.  &  N.  586,  S.  C. 

•  Bumby  v.  Bollett,  16  M.  &  W.  649,  654,  655,  per  Parke,  B. 
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had  sent  to  market  a  herd  of  pigs,  which  he  had  reason  to  believe 
were  diseased,  the  Court  held  that,  by  thus  publicly  exposing  the 
animals  for  sale,  he  had  impliedly  represented  that  they  were  free 
from  infection,  and  that,  consequently,  he  was  liable  to  an  action  at 
the  suit  of  the  purchaser  for  false  representation,  though  the  pigs 
were  sold  under  an  express  condition  that  they  were  to  be  ''  taken 
with  all  faults."  ^ 

§  1179.  .Where  a  known  ascertained  chattel  is  specifically  §  1073 
ordered  by  the  buyer,  the  manufsusturer  who  executes  the  order  does 
not  thereby  impliedly  warrant,  that  the  article  supplied  by  him 
shall  be  fit  for  the  special  purpose  to  which  it  is  intended  to  be 
applied.^  But  where  the  purchaser,  instead  of  depending  on  his 
own  judgment,  may  fairly  be  supposed  to  rely  on  the  skill  and 
knowledge  of  the  vendor,  the  law  implies  a  warranty  that  the 
chattel  furnished  shall  be  reasonably  fit  for  the  purpose  for  which 
it  is  known  to  be  ordered  ;'  and  no  exception  will  be  recognised  in 
the  case  of  latent  undiscoverable  defects.^  This  doctrine  will  apply 
in  a  special  manner  to  cases,  where  the  articles  are  supplied  directly 
by  the  manufacturer.^  It  will  also  extend  to  natural  products  as 
well  as  to  manufactured  articles ;  and  therefore,  where  a  dealer  in 
seed  had  sold  some  rape  which  he  knew  the  purchaser  required  for 
seed,  the  court  held  that  the  contract  contained  an  implied  warranty 
that  the  rape  was  good  growing  seed,  fit  for  germination.^ 


1  Ward  tJ.  Hobbs,  L.  R,  2  Q.  B.  D.  331  ;  46  L.  J.,  Q.  B.  4V3,  S.  C. ;  32 
&  33  v.,  c.  70,  §  57.  Quaere,  whether  the  same  law  would  have  been  held 
applicable  to  a  private  sale.    Id. 

3  Chanter  v.  Hopkins,  4  M.  &  W.  399  ;  Ollivant  v.  Bayley,  5  Q.  B.  288  ; 
recognised  in  Parsons  r.  Sexton,  4  Com.  B.  908  ;  Prideaux  v.  Bunnett,  1 
Com.  B.,  N.  S.  613  ;  Hall  v.  Conder,  2  Com.  B.,  N.  S.  41. 

»  Bigge  r.  Parkinson,  31  L.  J.,  Ex.  301,  303  ;  7  H.  &  N.  955,  961,  S.  O.  ; 
Brown  v.  Edgington,  2  M.  &  Gr.  279,  290;  2  Scott,  N.  R.  496,  S.  C.  ; 
recognised  in  Sutton  v.  Temple,  12  M.  &  W.  64  ;  Mallan  «.  Radloff,  17  Com.  B. 
N.  S.  588. 

<  Randall  v.  Newson,  46  L.  J.,  Q.  B.  259  ;  L.  R.,  2  Q.  B.  D.  102,  S.  C,  per 
Ct.  of  App.,  reversing  S.  C.  in  Q.  B.  D.,  46  L.  J.,  Q.  B.  364. 

»  Shepherd  v.  Pybus,  3  M.  &  Gr.  868 ;  4  Scott,  N.  R  434,  S.  C. ;  Sutton 
t.  Temple,  12  M.  &  W.  64,  per  Parke,  B. 

•  Shields  v.  Cannon,  16  Ir.  Law  R.,  N.  S.  588 ;  Jones  v.  Just,  37  L.  J.,  Q.  B. 
89  ;  3  Law  Rep.,  Q.  B.  197 ;  and  9  B.  &  S,  141,  S.  C. 
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•  §  1180.  Since  the  commencement  of  the  year  1864,  the  vendor  §  10Y3a 
of  any  article  with  a  trade  mark  or  description  upon  it,  is,  by  virtue 
of  "  The  Merchandise  Marks  Act,  1862,"  presumed  to  have  con- 
tracted that  the  mark  is  genuine  and  the  description  true,  '*  unless 
the  contrary  shall  be  expressed  in  some  writing  signed  by  or  on 
behalf  of  the  vendor,  and  delivered  to  and  accepted  by  the  vendee."  ^ 

§  1181.    The  legal  effect  of  contracts  for  the  sale  of  patents  §  1073b 
has  been  the  subject  of  much  discussion  in  Westminster  Hall ; 
but  it  is  now  determined  that  the  law  implies  no  warranty  in  such  a 
contract,  either  that  the  vendor  was  the  true  and  first  inventor  within 
the  Statute  of  James,  or  that  the  invention  was  either  useful  or  new.^ 

§  1182.  From  the  ordinary  relation  of  master  and  servant,  no  §  1074 
contract,  and  therefore  no  duty,  can  be  implied  on  the  part  of  the 
master,  to  protect  the  servant^  against  any  injury  arising  either 
from  the  negligence  of  another  servant, — ^provided  the  latter  be 
engaged  as  a  fellow-labourer  in  the  same  common  work,^  and  be  not 
placed  in  such  a  position  of  trust  and  high  authority  as  fisurly  to 
represent  the  master,* — or  from  the  defective  condition  of  the 

>  25  &  26  v.,  c.  88,  §§  19,  20. 

«  Hall  V.  Conder,  2  Com.  B.,  N.  S.  22 ;  Smith  v.  Neale,  id.  67 ;  Notor  v. 
Brooks,  7  H.  &  N.  499  ;  Trotman  v.  Wood,  16  Com.  B.,  N.  S.  479. 

'  A  pilot  is  not  a  shipownei^s  servant  within  the  meaning  of  this  exemption 
from  liability,  Smith  v.  Steele,  10  Law  Rep.,  Q.  B.  126  ;  44  L.  J.,  Q.  B.  60, 
S.  C.  See  also  Wright  v.  Lond.  &  N.  W.  Ry.  Co.,  L.  R.,  1  Q.  B.  D.  252  ;  45 
L.  J.,  Q.  B.  570,  S.  C. 

*  Waller  r.  S.-East.  Ry.  Co.,  32  L.  J.,  Ex.  205  ;  2  H.  &  C.  102,  S.  C. ; 
Lovell  r.  Howell,  L.  R.,  1  C.  P.  D.  161 ;  45  L.  J.,  C.  P.  387,  S.  C. ;  Rourke 
r.  White  Mors  Colliery*  Co.,  L.  R.,  1  C.  P.  D.  556 ;  S.  C.  aff.  on  App., 
L.  R.,  2  C.  P.  D.  205  ;  46  L.  J.,  C.  P.  283,  S.  C.  ;  Lovegrove  v.  Lond. 
Bright.  &  S.-Coast  Ry.  Co.,  16  Com.  B.,  N.  S.  669  ;  33  L.  J.,  C.  P.  329, 
S.  C.  ;  Morgan  v.  Vde  of  Neath  Ry.  Co.,  33  L.  J.,  Q.  B.  260 ;  5  B.  &  S. 
570,  S.  C. ;  35  L.  J.,  Q.  B.  23  ;  1  Law  Rep.,  Q.  B.  149  ;  6  B.  &  S.  736, 
S.  C,  in  Ex.  Ch. ;  Bartonshill  Coal  Co.  v.  Reid,  3  Macq.  Sc.  Cos.,  H.  of 
L.  266  ;  Bartonshill  Coal  Co.  v.  McGuire,  id.  300  ;  Hall  r.  Johnson,  3  H.  &  C. 
589  ;  34  L.  J.,  Ex.  222,  per  Ex.  Ch.  See  Potter  v.  Faulkner,  1  B.  &  S.  800  ; 
31  L-  J.,  Q.  B.  30,  S.  C. ;  Searle  v,  Lmdsay,  31  L.  J.,  C.  P.  106  ;  11  Com.  B., 
N.  S.  429,  S.  C. ;  Tunney  r.  Midi.  Ry.  Co.,  1  Law  R«p.,  C.  P.  291  ;  War- 
barton  V,  Gt.  West.  Ry.  Co.,  36  L.  J.,  Ex.  9  ;  4  H.  &  C.  695 ;  2  Law  Rep.,  Ex. 

30,  S.  C. 

*  Mmphy  v.  Smith,  19  Com.  B.,  N.  S.  361.    A  mere  foreman  or  manager  ia 
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master's  property,^  unless  the  personal  negligence  or  other  miscon- 
duct of  the  master,^  or  of  one  of  the  masters  in  the  case  of  a  part- 
nership,' can  be  shown  to  have  caused,  or,  at  least,  to  have  materially 
contributed  to,  the  accident.*  This  doctrine, — ^which,  until  the  year 
1876,  protected,  among  other  employers,  a  shipowner  from  respon- 
sibility to  his  crew  for  sending  a  ship  to  sea  in  an  unseaworthy 
state,  provided  he  were  not  guilty  of  fraudulent  concealment/ — 

a  fellow-labourer  within  the  meaning  of  the  rule ;  Feltham  v.  England,  36 
L.  J.,  Q.  B.  14  ;  2  Law  Rep.,  Q.  B.  33  ;  and  7  B.  &  S.  676,  S.  C. ;  Allen  v.  New 
Gas  Co.,  L.  R,  1  Ex.  D.  251  ;  45  L.  J.,  Ex.  668,  S.  C. ;  Conway  v.  Belfast  & 
N.  C.  By.  Co.,  I.  R,  9  C.  L.  498,  where  the  general  traffic  manager  of  a  railway 
company  was  held  to  be  a  fellow-labourer  with  the  other  railway  servants, 
though  in  Ramsay  v,  Quinn,  I.  R.,  8  C.  L.  322,  the  captain  of  a  merchant  ship 
was  regarded  as  the  agent  or  representative  of  the  o^vners  during  the  voyage, 
and  not  as  a  fellow-servant  of  the  sailors.  See,  also,  Wilson  v.  Merry,  I  La'vr 
Rep.,  H.  L.,  Sc.  326 ;  Howells  v,  Landore  Steel  Co.,  44  L.  J.,  Q.  B.  25  ; 
10  Law  Rep.,  Q.  B.  62,  S.  C.  nom.  Lavell  v,  HowelL 

1  Seymour  v.  Maddox,  16  Q.  B.  326 ;  Priestley  v.  Fowler,  3  M.  &  W.  1  ; 
Hutchinson  v.  The  York,  Newcastle,  &  Berwick  Ry.  Co.,  6  Ex.  R  343  ; 
Wigmore  v.  Jay,  id.  354  ;  Gallagher  v.  Piper,  16  Com.  B.,  N.  S.  669  ;  33 
L.  J.,  C.  P.  329,  S.  C.  ;  Dynen  v.  Leach,  26  L.  J.,  Ex.  221  ;  Griffiths  v,  Gidlow, 
27  L.  J.,  Ex.  404  ;  3  H.  &  N.  648,  S.  C. ;  Riley  v,  Baxendale,  30  L.  J.,  Ex.  87  ; 
6  H.  &  N.  445,  S.  C. ;  Searle  v.  Lindsay,  31  L.  J.,  C.  P.  106 ;  11  Com.  B., 
N.  S.  429,  S.  C. ;  Potts  r.  Plunkett,  9  Ir.  Law  R,  N.  S.  290. 

3  Roberts  v.  Smith,  26  L.  J.,  Ex.  319,  in  Ex.  Ch. ;  2  H.  &  N.  213,  S.  C,  ; 
Warren  v.  Wilder,  41  L.  J.,  C.  P.  104,  n.  14  ;  Britton  v.  Gt.  West  Cotton  Co., 
41  L.  J.,  Ex.  99  ;  Ormond  v.  Holland,  E.  B.  &  E.  102 ;  Brown  v.  Accrington 
Cotton  Spin.  &  Manufact.  Co.,  34  L.  J.,  Ex.  208  ;  Vaughan  v.  Cork  &  Yougbal 
Ry.  Co.,  12  Ir.  Law  R.,  N.  S.  297 ;  Edwards  r.  Lond.  &  Brigh.  Ry.  Co,,  4 
Fost.  &  Fin.  530,  per  Crompton,  J.  ;  Webb  v.  Rennie,  id.  608,  per  Cockburn, 
C.  J. ;  Murphy.  V.  Pollock,  15  Ir.  Law  R.,  N.  S.  224  ;  M*Kinney  r.  Ir.  X.- 
West  Ry.  Co.,  I.  R.,  2  C.  L.  600 ;  Hoey  v.  Dub.  &  Belf.  Junct.  Ry.  Co.,  I.  R.,  5 
C.  L.  206.  See  Vose  v,  Lancas.  &  Yorks.  Ry.  Co,f  2  H.  &  N.  734,  where 
Pollock,  C.  B.,  speaking  of  the  general  doctrine  as  laid  down  in  the  text, 
observed,  "  Few  rules  of  law  are  of  greater  practical  importance."  The  same 
law  prevails  in  Scotland,  Bartonshill  Coal  Co.  «.  Reid,  3  Macq.  Sc.  Cas.,  H.  of 
L.  266  ;  Bartonshill  Coal  Co.  v.  McGuire,  id.  300  ;  and  also  in  Massachusetts, 
Famell  v.  Boston  &  Worcester  Ry.  Co.,  4  Mete.  49  ;  3  Macq.  Sc.  Cas.,  H.  of  jLu 
316,  n.,  S.  C.    These  last  three  cases  deserve  an  attentive  perusal. 

•  Ashworth  t?.  Stanwix  &  Walker,  30  L.  J.,  Q.  B.  183  ;  3  E.  &  E,  701,  S.  C, ; 
Mellore  V.  Shaw,  30  L.  J.,  Q.  B.  333  ;  1  B.  &  S.  437,  S.  C. 

♦  Senior  v.  Ward,  28  L.  J.,  Q.  B.  139 ;  1  E.  &  E.  385,  S.  C. ;  Holmes  tj. 
Clarke,  6  H.  &  N.  349  ;  S.  C.  in  Ex.  Ch.,  31  L.  J.,  Ex.  366  ;  and  7  H,  &  K, 
937,  nom.  Clarke  v.  Holmes  ;  Hohnes  v.  Worthington,  2  Fost  &  Fin.  533. 

»  Couch  V,  Steel,  3  E.  &  B.  402,  overruling  a  dictum  of  Parke,  B.,  in  Giboon 
V.  Small,  4  H.  of  L.  Cas.  404. 
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has  to  a  great  extent  been  superseded  by  the  Merchant  Shipping 
Act  of  that  year ;  and  now,  if  any  iUness  or  other  damage  occurs  to 
a  seaman  from  this  cause,  the  burthen  of  proving  misconduct  on 
the  part  of  his  employer  no  longer  rests  on  the  seaman,  but  the 
shipowner  is  obliged  to  show  that  he  has  used  "all  reasonable 
means  to  insure  the  seaworthiness  of  the  ship.''^ 

§  1183.  When  a  skilled  labourer,  artisan,  or  artist  enters  into  an  §  1074a 
engagement  with  an  employer  to  work  in  the  art  which  he  practises, 
he  impliedly  warrants  that  he  possesses  skill  reasonably  competent 
to  the  task  he  undertakes.  Thus,  if  an  apothecary,  a  surveyor,  a 
watchmaker,  a  cook,  an  auctioneer,^  or  a  solicitor,  be  employed  for 
reward,  they  each  impliedly  undertake  to  possess  and  exercise  reason- 
able skill  in  their  several  arts.  No  express  promise  or  representation 
is  necessary,  for  the  public  profession  of  an  art  is  in  itself  a  represen- 
tation and  undertaking  to  all  the  world  that  the  professor  possesses 
the  requisite  ability  and  knowledge.^  It  follows  from  this  rule, 
that  if  the  party  employed  proves  to  be  incompetent,  he  may, 
though  engaged  for  a  term,  be  immediately  discharged,^  and  his 
employer  may  also  proceed  against  him  for  any  loss  occasioned  by 
his  ignorance  or  incapacity.^ 

§  1184.  In  all  contracts  to  perform  personal  services, — as,  for  5  1Q743 
instance,  in  a  covenant  by  an  apprentice  to  serve  his  master  for  a 

*  39  &  40  v.,  c  80,  §  5,  enacts  that  "  In  every  contract  of  service,  express  or 
implied,  between  the  owner  of  a  ship  and  the  master  or  any  seaman  thereof, 
and  in  every  instrument  of  apprenticeship  whereby  any  person  is  bound  to 
serve  as  an  apprentice  on  board  any  ship,  there  shall  be  implied,  notwith- 
standing any  agreement  to  the  contrary,  an  obligation  on  the  owner  of  the 
ship,  that  the  owner  of  the  ship,  and  the  master,  and  every  agent  chained  ^vith 
the  loading  of  the  ship,  or  the  preparing  thereof  for  sea,  or  the  sending  thereof 
to  sea,  shall  use  all  reasonable  means  to  insure  the  seaworthiness  of  the  ship 
16t  the  voyage  at  the  time  when  the  voyage  commences,  and  to  keep  her  in  a 
seaworthy  condition  for  the  voyage  during  the  same  :  Provided  that  nothing  in 
this  section  shall  subject  the  owner  of  a  ship  to  any  liability  by  reason  of  the 
ship  being  sent  to  sea  in  an  imseaworthy  state  where,  owing  to  special  circum- 
stances, the  so  sending  thereof  to  sea  is  reasonable  and  justifiable." 

<  Kavanagh  v.  Cuthbert,  I.  B.,  9  C.  L.  136. 

»  Harmer  v.  Cornelius,  28  L.  J.,  C.  P.  88,  per  Willes,  J.  ;  6  Com.  B.,  N.  S. 
246,  S.  C. 
«  Id.  28  L.  J.,  C.  P.  85  ;  5  Com.  B.,  N.  S.  236,  S.  C. 

*  Jenkins  v.  Betham,  15  Com.  B.  188. 
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certain  period, — however  absolute  and  unconditional  may  be  the 
terms  employed,  the  law  implies  an  exception  in  the  event  of  the 
contractor  becoming  disabled  by  the  act  of  God,  as  by  death  or 
permanout  illness,  from  doing  what  be  has  undertaken  to  do.^  So, 
the  service  of  a  larm-baiiiff  will  impliedly  terminate  on  the  death 
of  his  master,  unless  a  special  stipulation  to  the  contrary  be  inserted 
in  the  contract.-  So,  an  undertaking  by  au  author  to  write  a 
book,  by  an  artist  to  paint  a  picture,  or  by  a  musician  to  play  at  a 
concert,  is  subject  to  an  implied  condition  that  non-fulfilment  of 
the  engagement  caused  by  illness  shall  not  be  regarded  as  a  breach 
of  the  contract.' 

§  1185.  When  a  man  makes  a  contract  as  agent  for  another 
person,  the  law  implies  a  warranty  on  his  part  that  he  has  autho- 
rity to  bind  his  principal ;  and  if  it  turns  out  that  he  has  made  any 
misrepresentation  in  point  of  fact,  as  distinguished  from  a  mere 
mistake  in  point  of  law,^  and  that  he  really  has  no  such  authority 
as  he  claims  to  have,  he  may  be  sued  for  the  damages  necessarily 
occasioned  by  this  breach  of  warranty,  though  he  may  have  acted 
under  the  bona  fide  beUef  that  he  was  authorised  as  agent  to  make 
the  contract.^  On  the  same  principle,  where  two  directors  of  a 
pablic  company  had  informed  the  company's  bankers,  that  "  the 
manager  "  had  authority  to  draw  cheques  npon  the  account  of  the 
company,  the  court  held,  that,  such  not  being  the  fact,  the  directors 
themselves  were  personally  liable  for  the  advances  made  by  the  bank 
on  cheques  so  drawn.' 


'  Boast  c.  Firth,  38  L.  J,,  C.  P.  1 ;  4  Law  Rep.,  G.  P.  1,  S.  C. 

'  Farrow  v.  Wilson,  38  L.  J.,  C.  P.  336 ;  4  Law  Rep.,  C.  P.  744,  S.  C. 

»  Roliinson  v.  Davison,  6  Law  Rep.,  Ex.  269  ;  40  L.  J.,  Ex.  172,  S.  C. 

•  Beattie  v.  Ld.  Ebury,  7  Law  Rep.,  Ch,  Ap.  777,  800 — 803,  per  Mellisli, 
Ld.  J.,  41  L.  J.,  Ch.  8ni,  S.  C.  ;  ReshdaU  v.  Foid,  2  Law  Bep.,  Eq.  750. 

»  Collen  V.  Wright,  26  L.  J.,  Q.  B.  147  ;  7  E.  &  B.  30J,  S.  C. ;  27  L.  J., 
Q.  B.  215  ;  8  E.  &  B.  647,  S.  C,  in  Ex.  Ch. ;  Richardson  r.  Williamson,  6 
Law  Rep.,  Q.  B.  276 ;  40  L.  J.,  Q.  B..146,  S.  C. ;  Weeks  i-.  Propert,  42  L.  J., 
C.  P.  129  ;  Bandell  v.  Trimen,  18  Com.  B.  786  ;  Simons  r.  Patchett,  26  L  J., 
q.  B.  195  ;  7  E.  &  B.  668,  S.  C.  See  Worthingtou  v.  Sndlow,  31  L.  J.,  Q.  e' 
131  ;  Maxwell  v.  Pamell,  I.  R.,  1  C.  L.  234. 

•  Cherry  e.  Colonial  Bk.  of  Australasia,  38  L.  J.,  P.  C.  49  ;  3  I.*w  Rep,, 
P.  C.  24,  8.  C.    See  Beattie  v.  Ld.  Ebuiy,  44  L.  J.,  Ch.  SO,  in  Dom.  Proc 
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§  1186.  When  goods  are  deposited  as  security  for  the  repay-  §  1074d 
ment  of  a  loan  on  a  certain  day,  the  law  impUes  from  the  nature  . 
of  the  transaction  that  the  pawnee  shall  have  power  to  sell  the 
goods  in  default  of  payment  at  the  stipulated  period.^  But  it  must 
be  carefully  remembered  that  this  doctrine  is  inapplicable  to  a 
case,  where  a  man  holds  another  person's  goods  on  a  simple 
claim  of  lien ;  for  a  lien,  unlike  a  pledge^  gives  only  a  right  of 
retention.^ 

§  1187.  In  all  cases  where  evidence  of  usage  is  received,  the  §  l<>75 
rule  must  be  taken  with  this  qualification,  that  the  evidence  be 
not  repugnant  to  or  inconsistent  with  the  contract ;  for  otherwise, 
it  would  not  go  to  interpret  and  explain,  but  to  contradict,  what 
is  written.^  In  order  to  establish  an  inconsistency  between  the 
written  agreement  and  the  custom,  it  is  not  necessary  that  the 
former  should  in  express  terms  exclude  the  latter ;  but  if  it  can 
clearly  be  collected  from  the  instrument,  either  expressly  or  im- 
pliedly, that  the  parties  did  not  mean  to  be  governed  by  the  custom, 
no  evidence  respecting  it  can  be  received.*  For  instance,  suppose 
the  custom  of  the  country  should  require  the  tenant  to  plough, 
BOW,  and  manure  a  certain  portion  of  the  demised  land  in  the  last 
year,  and  should  entitle  him,  on  quitting,  to  receive  from  the  land- 
lord a  reasonable  compensation  for  his  labour,  seeds,  and  manure ; 
evidence  of  such  a  custom  would  be  rejected,  had  the  tenant  cove- 
nanted to  plough,  sow,  and  manure,  in  accordance  with  the  custom, 
he  being  paid  on  quitting  for  the  ploughing ;  because  here  the 
principle,  **  expressum  facit  cessare  taciturn ,'  would  apply,  and  the 


»  Pigot  V.  Cubley,  15  Com.  B.,  N.  S.  701 ;  33  L.  J.,  C.  P.  134,  S.  C.  ; 
Jolindon  V.  Stear,  15  Corn.  B.,  N.  S.  330  ;  Pothonier  v,  Dawson,  Holt,  N.  P.  R. 
383,  per  Gibbs,  C.  J. 

5  See  Donald  r.  Suckling,  35  L.  J.,  Q.  B.  232  ;  7  B.  &  S.  783,  S.  C. ;  ami 
llalliday  v.  Holgate,  3  Law  Rep.,  Ex.  299  ;  37  L.  J.,  Ex.  174,  S.  C. 

»  Holding  V.  Pigott,  7  Bing.  465,  474  ;  5  M.  &  P.  427,  S.  C.  ;  Clarke  v. 
Royrtone,  13  M.  &  W.  752  ;  Yeata  i\  Pim,  Holt,  N.  P.  R.  95 ;  noin.  Yates 
R  Pym,  6  Taunt.  446,  S.  C. ;  Trueman  v.  Loder,  11  A.  &  E.  589  ;  3  P.  &  D. 
267,  S.  C.  ;  Muncey  v.  DenniB,  1  H.  &  N.  216  ;  Suse  t?.  Pompe,  8  Com.  B., 
K.  S.  538.     See  Buckle  v,  Knoop,  36  L.  J.,  Ex.  49. 

*  Hutton  V.  Warren,  1  M.  &  W.  477,  per  Parke,  B.  See  Clarke  v,  Roystone, 
13  M.  &  W.  752. 
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language  of  the  lease  would  be  deemed  eqniTolent  to  a  stipolAtum, 
that  tlie  lessor  should  pay  for  the  ploughing,  and  no  more.* 

§  1188.  In  order  to  constitute  such  a  custom  or  usage,  as  will  be 
admissible  in  evidence  to  explain  the  terms  of  a  written  instrument, 
it  is  not  necessary  that  it  ^ould  have  been  immemorial,  or  eveo 
established  for  a  considerable  period,  or  uniform,  or  capable  of  being 
defined  with  precision  and  accuracy.^  Thus,  "the  custom  of  the 
country  "  with  reference  to  good  husbandry,  means  no  more  than 
that  the  tenant  should  conform  to  the  existing  prevalent  usage  of 
the  country  where  the  lands  lie;^  and  the  general  usage  of  trade 
may  be  imported  into  a  contract,  though  proof  has  been  given  of  ex- 
ceptions to  such  usage.*  So,  although  a  particnlar  branch  of  trade 
has  been  only  established  for  a  year  or  two,  parties  connected  with 
that  trade  will  be  presumed  to  have  contracted  with  reference  to  the 
usages  generally  adopted  since  its  existence.^  But,  in  all  these 
cases,  it  is  ihefact  of  a  general  usage  or  practice  prevailing  in  the 
particular  trade  or  business,  and  not  the  mere  judgment  and  opinion 
of  the  witnesses,  which  is  admissible  in  evidence  :  and  unless  the 
witnesses  can  state  instances  of  the  usage  as  having  occurred  within 
their  own  knowledge,  their  testimony  vnll  seldom  be  entitled  to 
much  weight.' 

§  1189.  Whenever  evidence  of  usage  is  addaced,  whether  it  be 
for  the  purpose  of  explaining  the  technical  language  of  an  instru- 
ment, or  of  annexing  incidents  to  it,  the  party  against  whom  it  is 
offered  is  always  at  liberty  to  prove, — either  first,  the  non-existence 
of  the  usage, — or  secondly,  its  illegality  or  unreasonableness, — or 
thirdly,  that,  in  fact,  it  formed  no  part  of  the  agreement  between 


<  1  M.  &  W.  477,  478  ;  Webb  tr.  Plummer,  2  B.  4  A.  746. 

*  Jiiggomohun  Ghose  v.  Manickchunil,  7  Moo.  Ind,  App.  Cas.  263,  282,  per 
Sir  J.  Coleridge. 

'  Ltrgh  V.  Hewitt,  4  Eaet,  154, 159,  per  Ld.  Ellenboroogh  ;  Dalbj  v.  Hiist, 
1  B.  &  B.  224,  227,  228  ;  3  Moore,  538,  S.  C.    See  ante,  §  316. 

'  Vallnnce  v.  Dewar,  1  Camp.  508,  per  Ld.  EUenborough. 

'  Noble  T.  Kenaoway,  2  Doug,  613,  per  Ld.  Mansfield ;  Bobetteon  *. 
Jackaon,  2  Com.  B.  41S. 

•  Lewis  V.  Marshall,  7  M.  &  Gr.  744,  746,  per  Tindal,  C.  J. 
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the  parties.^     Indeed,  if  any  reason  exists  for  believing  that  the 
opposite  party  will  rely  apon  usage,  the  evidence  on  these  points 
may  be  given  by  way  of  anticipation.     For  instance,  where  the 
owner  of  goods  brought  an  action   against  a  carrier  by  sea  for 
non-delivery  of  the  goods  to  him  at  the  port  of  London,  and  the 
defendant  pleaded  that  he  had  delivered  them  at  that  port, — it 
was  held  first  by  the  Court  of  Exchequer  Chamber,^  and  then  by 
the  House  of  Lords,^  that  the  plaintiff  might  prove  former  dealings 
between  himself  and  the  defendant  respecting  the  carriage  of  other 
goods  from  the  defendant's  London  wharf  to  the  plaintiff's  place  of 
business ;  as  such  evidence  was  offered,  not  for  the  purpose  of  ex- 
tending or  narrowing  the  contract,  or  in  any  way  changing  it,  but 
with  the  sole  view  of  meeting  a  case,  which  might  be  made  on  the 
other  side  to  establish  a  custom  of  deUvery  at  a  wharf.     The  fact 
that  the  evidence  consisted  of  instances  of  individual  contracts, 
might  be  open  to  observation,  but  the  evidence  could  not  be  rejected 
on  that  ground  ;*  and  Lord  Brougham  observed,  "  A  party  may  pro- 
perly in  this  way  anticipate  objections,  and  introduce  evidence  of 
this  sort,  which,  if  he  delayed  to  produce  at  that  moment,  would 
afterwards  be  shut  out."  ^ 

§  1190.  Before  quitting  this  subject,  it  may  be  observed  that  §  1078 
much  injustice  is  frequently  occasioned  by  the  lax  habit  of  admitting 
evidence  of  usage,  which,  though  ostensibly  received  for  the  pur- 
pose of  explaining  a  written  contract  or  other  instrument,  has  too 
often  the  effect  of  putting  a  construction  upon  it  which  was  never 
contemplated  by  the  parties  themselves,  and  which  is  utterly  at 
variance  with  their  real  intentions.  In  this  view  some  of  the  highest 
legal  aathorities  both  in  England  and  America  concur.  Li  Hutton 
r.  Warren,*  though  the  judges  of  the  Court  of  Exchequer  yielded, 


^  Boame  v.  Gatliffe,  3  M.  &  Or.  684,  per  Alderson,  B.  ;  Bottomley  v, 
Forbes,  5  Bing.  N.  C.  127,  128,  per  Tindal,  C.  J.  See  Fawkes  v.  Lamb,  31 
Ll  J.,  Q.  B.  98. 

'  Boame  r.  Gatliffe,  3  M.  &  Gr.  643,  689  ;  3  Scott,  N.  R.  1,  S.  C.  ^ 

*  Ll. ;  11  Ca.  &  Fin.  45,  49,  69—71 ;  7  M.  &  Or.  860,  865,  866,  S.  C. 

*  11  CI.  &  Fin.  70,  per  Ld.  Lyndhurst,  C. ;  7  M.  &  Gr.  865,  S.  C. 
»  11  CI.  &  Fin.  71 ;  7  M.  &  Gr.  866,  S.  C. 

*  1  M.  &  W.  475.  See,  alw,  Anderson  v.  Pitcher,  2  B.  &  P.  168,  per  Ld, 
Eldf'U. 
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as  they  were  bound  to  do,  to  the  precedents  cited,  they  threw  oat  a 
pretty  clear  intunation  of  their  opinion,  that,  where  formal  agree- 
ments had  been  entered  into,  and  especially  instrtunents  mider  seal, 
the  relaxation  of  the  strictness  of  the  common  law,  which  arose 
from  the  admission  of  eyidence  of  usage,  was  unwise  and  unjust ; 
and  the  same  opinion  has  been  expressed  more  than  once  by  the 
Court  of  Queen's  Bench.^ 


§  1191.  **  If,*'  said  Lord  Denman,  in  pronouncing  the  opinion  of  {  107 
the  court  on  one  occasion,  '^  a  legislator  were  called  to  consider  the 
expediency  of  passing  a  law  upon  this  subject,  the  conclusion  at 
which  he  would  arrive  is  hardly  open  to  a  doubt.  He  would  decide 
at  once  that  the  written  contract  must  speak  for  itself  on  aJl  occa- 
sions ;  that  nothing  should  be  left  to  memory  or  speculation. 
There  is  no  inconvenience  in  requiring  parties  making  written 
contracts  to  write  the  whole  of  their  contracts,  while,  in  mercantile 
affairs,  no  mischief  can  be  greater  than  the  uncertainty  produced 
by  permitting  verbal  statements  to  vary  bargains  conmiitted  to 
writing.  But  the  nature  of  this  explanatory  evidence  renders  it 
peculiarly  dangerous.  Those  who  have  heard  it  must  have  heen 
struck  with  the  hesitating  strain  in  which  it  is  given  by  men  of 
business,  and  their  wish  to  secure  the  correctness  of  their  answer 
by  referring  to  the  written  document.  Again,  what  can  be  more 
difficult  than  to  ascertain,  as  a  matter  of  fact,  such  a  prevalence  of 
what  is  called  a  custom  in  trade  as  to  justify  a  verdict  that  it  forms 
a  part  of  every  contract  ?  Debate  may  also  be  fairly  raised  as  to 
the  right  of  binding  strangers  by  customs  probably  unknown  to 
them ;  a  conflict  may  exist  between  the  customs  of  two  different 
places  ;  and  supposing  all  these  difficulties  removed,  and  the  oostom 
fully  proved,  still  it  will  almost  always  remain  doubtful  whether  the 
parties  to  the  individual  contract  really  meant  that  it  should  in- 
clude the  custom."® 


§  1192.  The  late    Mr.  Justice  Story  has  expressed   the 
ntmients;  and  as  all  the  observations  of  that  great  and   good 


§l< 


1  Johnston  v.  Usbome,  11  A.  &  E.  667 ;  Trueman  v,  Loder,  id,  697, 
*  Trueman  v.  Loder,  11  A.  &  E.  597,  598. 
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jndge  deserve  especial  respect,' no  apology  seems  necessary  for  in- 
serting the  following  passage  from  one  of  his  judgments  :^ — **  I^ 
own  myself/*  said  he,  ''no  friend  to  the  almost  indiscriminate 
habit  of  late  years,  of  setting  up  particular  usages  or  customs  in 
ahnost  all  kinds  of  business  and  trade,  to  control,  vary,  or  annul 
the  general  liabilities  of  parties  under  the  common  law,  as  well  as 
under  the  commercial  law.  It  has  long  appeared  to  me,  that  there 
is  no  small  danger  in  admitting  such  loose  and  inconclusive  usages 
and  customs,  often  unknown  to  particular  parties,  and  always  liable 
to  great  misunderstandings  and  misrepresentations  and  abuses,  to 
outweigh  the  well-known  and  well- selected  principles  of  law.  And 
I  rejoice  to  find,  that  of  late  years,  the  courts  of  law,  both  in 
England  and  in  America,  have  been  disposed  to  narrow  the  limits 
of  the  operation  of  such  usages  and  customs,  and  to  discountenance 
any  farther  extension  of  them.  The  true  and  appropriate  office  of 
a  usage  or  custom  is,  to  interpret  the  othermse  indeterminate  in- 
tentions of  parties,  and  to  ascertain  the  nature  and  extent  of  their 
contracts,  arising,  not  fi*om  express  stipulation,  but  from  mere  im- 
plications and  presumptions,  and  acts  of  a  doubtful  or  equivocal 
character.  .  It  may  also  be  admitted  to  ascertain  the  true  meaning 
of  a  particular  word,  or  of  particular  words  in  a  given  instrument, 
when  the  word  or  words  have  various  senses,  some  common,  some 
qualified,  and  some  technical,  according  to  the  subject-matter  to 
which  they  are  applied.  But  I  apprehend,  that  it  can  never  be 
proper  to  resort  to  any  usage  or  custom  to  control  or  vary  the 
positive  stipulations  in  a  written  contract,  and  a  fortiori,  not  in 
order  to  contradict  them.  An  express  contract  of  the  parties  is 
always  admissible  to  supersede,  or  vary,  or  control  a  usage  or 
custom :  for  the  latter  may  always  be  waived  at  the  will  of  the 
parties.  But  a  written  and  express  contract  cannot  be  controlled, 
OT  varied,  or  contradicted  by  a  usage  or  custom ;  for  that  would  be 
not  only  to  admit  parol  evidence  to  control,  vary,  or  contradict 
written  contracts ;  but  it  would  be  to  allow  mere  presumptions  and 
implications,  properly  arising  in  the  absence  of  any  positive  ex- 
pressions of  intention,  to  control,  vary,  or  contradict  the  most 
formal  and  deliberate  declarations  of  the  parties." 


1  The  Schooner  Beeside,  2  Sumn.  667.  ^  Gr«  Ev.  §  292,  n. 

^62 
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§  1193.  Besides  the  evidence  of  ueagc,  Btrictly  so  called,  it  seeme 
that  where  a  written  agreement  is  expressed  in  short  and  incompleU 
terms,  or  contains  words  of  indeterminate  signification,  witnesses, 
present  at  the  time  of  making  the  agreement,  may  be  called  to  ex- 
plain diat  which  is  per  se  unintelligible;  such  esplanstion  not 
being  inconsistent  with  the  written  terms.^  On  one  or  two  occa- 
sionH,  even  conversations  between  the  pai'ties  when  the  contract 
was  being  made,  have  been  received,  in  proof  of  the  sense  which 
they  attached  to  the  ambiguous  express  ion  a.*  The  principle,  how- 
ever, of  these  cases  is  not  very  clear,  and  no  great  weight  should, 
in  prudence,  be  attached  to  them.^ 

§  1194.  Posing  now  to  the  consideration  of  the  second  descrip- 
tion of  evidence,  which  is  admissible  in  explanation  of  wTitten 
instruments,  it  may  be  laid  down  as  a  broad  and  distinct  rule  of 
law,  that  extrinsic  evidence  of  every  material/act,  which  will  enable 
the  court  to  ascertain  the  nature  and  qvaltties  of  the  subject- matter 
of  the  instrument,  or,  in  other  words,  to  identify  the  persons  and 
things  to  which  the  instrument  refers,  must  of  necessity  be  received.* 
Whatever  be  the  nature  of  the  document  under  review,  the  object 
is  to  discover  the  intention  of  the  writer  as  evidenced  by  the  words 
he  has  used ;  and  in  order  to  do  this,  the  judge  must  put  himself 
in  the  writer's  place,  and  then  see  how  the  terms  of  the  instruEQenl 
affect  the  property  or  subject-matter.'  With  thjs  view,  extrinsic 
evidence  must  be  admissible  of  all  the  circumstances  surroouding 


'  Sweet  V.  Lee,  3  M.  &  Gr.  452,  460. 

'  Birch  n.  Depeyater,  1  Stark.  E.  210,  per  Gibbs,  C.  J.  j  Gray  v.  Harper. 
1  Story,  E.  574  ;  Selden  v.  ■Williiims,  9  Watts,  9. 

*  See  Smith  v.  Jeffryea,  15  M.  &  W.  561. 

*  Doe  V.  Hiacockn,  5  M.  &  W.  367,  308,  per  Ld.  Abinger ;  Shore  r.  Wilson. 
9  CI.  &  Fin.  556,  per  Parke,  B. ;  Wigr.  Wills,  65  ;  Doe  i-.  MaHin,  4  B.  i  Ad 
771,  785,  786,  i>er  Parke,  J.  ;  1  N.  &  M.  512,  S.  C.  ;  R.  v.  Wooldale,  6  Q.  R 
649,  66S,  per  Coleridge,  J.  See  Macdonalil  v.  Longbottom,  1  E.  4  E.  977 . 
28  L.  J.,  Q.  B.  293,  S.  C.  ;  29  L.  J.,  Q.  B.  256,  S.  C.  in  Ex.  Ch.  ;  Mumforf  r 
Gething,  29  L.  J.,  C.  P.  105 ;  7  Com.  B.,  N.  S.  305,  S.  C. ;  Chambers  r.  KeUv 
I.  E.,7C.  L.  231. 

*  Shore  V.  Wilson,  9  CI.  &  Fin.  556,  per  Parke,  B. ;  Doe  v.  Martin,  1  K.  &  U 
624,  per  id. ;  Guy  v.  Sharpe,  1  Myl.  &,  K.  602,  per  Ld.  Brouj^'liaiu  ;  W^r 
WillB,  68. 
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the  author  of  the  instrument.^  In  the  simplest  case  that  can  be 
put,  namely,  that  of  an  instrument  appearing  on  its  face  to  be  per- 
fectly intelligible,  inquiry  must  be  made  for  a  subject-matter  to 
satisfy  the  description.  If  an  estate  be  conyeyed  by  the  desig- 
nation of  Blackacre,  parol  evidence  must  be  admitted  to  show  what 
property  is  known  by  that  name ;'  and  if  a  testator  devise  a  house 
purchased  of  A.,  or  a  fieurm  in  the  occupation  of  B.,  it  must  be 
shown  by  extrinsic  evidence  what  house  was  purchased  of  A.,  or 
what  farm  was  in  B.'s  occupation,  before  it  can  be  shown  what  is 
devised.^ 

§  1195.  Again,  to  put  instances  somewhat  more  complex,  if  the  §  io83 
language  of  the  instrument  be  alike  applicable  to  each  of  several 
persons,  parcels  of  land,  species  of  goods,  monuments,  boundaries, 
writings,  or  circumstances ;  or  if  the  terms  be  vague  and  general, 
or  have  divers  meanings';  parol  evidence  will  always  be  admissible 
of  any  extrinsic  circumstances  tending  to  show  what  person  or 
persons,^  or  what  things,  were  intended  by  the  party,  or  to  ascer- 
tain his  meaning  in  any  other  respect.     Thus,  if  the  court  has  to 
determine  whether  a  bequest  of  stock  is  specific  or  pecuniary,  it  will 
not  only  look  to  the  context  of  the  will,  and  the  terms  of  the  gift,  as 
compared  with  those  of  the  other  bequests,  but  it  will  also  receive 
evidence  of  the  state  of  the  testator's  funded  property.^    So,  where 
a  man  had  assigned  all  his  household  goods,  and  the  deed  stated 
that  the  particulars  were  set  forth  in  an  inventory  annexed,  the 


*  Sweet  V.  Lee,  3  M.  &  Gr.  466,  per  Tindal,  C.  J.  ;  Att.-Gen.  v.  Drummond, 
1  Dru.  &  War.  367,  \^t  Siigden,  C.  ;  Drummond  r.  Att.-Gen.,  2  H.  of  L.  Cai5. 
862,  per  lA.  Brougham  ;  Att.-Gen.  v.  Earl  of  Powis,  1  Kay,  207,  per  Wood, 
V.-C.  ;  King's  Coll.  Hospital  v.  Wheildon,  18  Beav.  30  ;  Blundell  v,  Gladstone, 
1  Phill.  282,  283 ;  Simpson  i?.  Margiteon,  11  Q.  B.  32,  ^er  Ld.  Denman  ;  Roden 
r.  London  Small  Arms  Co.,  46  L.  J.,  Q.  B.  213. 

3  Ricketts  «.  Tuiquand,  1  H.  of  L.  Cas.  472. 

*  Sanford  v,  Raikes,  1  Mer.  663,  jter  Sir  W.  Grant ;  Clayton  v.  Ld.  Nugent, 
13  M-  &  W.  207,  per  Rolfe,  B. 

*  See  Grant  r.  Grant,  2  Law  Rep.,  P.  &  D.  8  ;  39  L.  J.,  Pr.  &  Mat.  17,  S.  C. ; 
39  L.  J.,  C.  P.  140,  S.  P.  in  another  proceeding  ;  5  Law  Rep.,  C.  P.  380,  S.  C. ; 
mS±  in  Ex.  Ch.,  39  L.  J.,  C.  P.  272  ;  and  5  Law  Rep.,  C.  P.  727. 

*  Att.-Gen.  t?.  Grote,  2  Russ.  &  Myl.  699,  per  Ld.  Eldon  ;  Wigr.  Wills,  201, 
S.  C.  ;  Boys  v,  Williams,  2  Russ.  &  Myl.  689,  per  Ld.  Brougham  ;  Horwood  v. 
GiilBtb,  23  L.  J.,  Ch.  465  ;  4  De  Gex,  M.  &  G.  700,  S.  C. 
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fact  of  no  inventory  being  fonnd  was  held  not  to  invalidate  the  deed, 
but  extrinsic  evidence  was  admitted  for  the  purpose  of  identifying 
the  chattels.^  So,  where  a  testator  had  directed  in  his  will  that  all 
moneys  which  he  had  advanced  or  might  advance  to  his  children, 
"as  will  appear  in  a  statement  in  my  handwriting,"  should  be 
brought  into  hotchpot,  the  court,  in  addition  to  other  extrinsic 
evidence  of  the  nature  and  amount  of  the  advances,  admitted  an 
unattested  document,  which,  after  the  date  of  the  will,  had  been 
drawn  up  by  the  testator,  with  the  apparent  view  of  furnishing  a 
guide  to  his  trustees  on  the  subject.^  So,  parol  evidence  is  admis- 
sible to  identify  an  imperfectly  executed  testamentary  paper,  if  the 
object  be  to  incorporate  that  document  with  a  duly-attested  codicil, 
which  refers  in  general  terms  to  the  testator's  "  last  will."^ 

§  1196*  In  the  case  of  Goblet  v.  Beechey,*  the  controverffjr  turned  §  lOSli 
on  the  word  '*  mod,"  as  used  in  the  following  codicil  of  the  dis- 
tinguished sculptor,  Nollekens.  "In  case  of  my  death,  all  the 
marble  in  the  yard,  the  tools  in  the  shop,  bankers,  mod  tools  for 
carving,"  &c.,  "  shall  be  the  property  of  Alex.  Goblet."  The 
plaintiff  contended  that  the  word  meant  "  models ; "  the  defendant, 
who  was  the  executor,  urged  that  either  it  was  an  abbreviation  for 
"  moulds,"  or  that  it  should  be  read  in  connection  with  the  words 
which  immediately  followed  it,  and  meant  "  modelling  tools  fdr 
carving."  On  the  one  hand,  it  was  proved,  that  the  legatee  had 
been  in  the  testator's  service  for  thirty  years,  and  was  highly  es- 
teemed by  him  as  one  of  his  best  workmen ;  and  statuaries  were 
called  to  prove  that  no  such  tools  were  known  as  modelling  tools 
for  carving,  but  that  the  word  "  mod  "  would  be  understood  by  any 
sculptor  as  a  simple  abbreviation  of  the  word  models.  On  the 
other  hand,  the  executor  showed  that  the  testator's  models  were 
rare  and  curious  works  of  art,  which  had  sold  for  a  large  sum,  bat 
that  all  the  other  articles  mentioned  in  the  codicil  were  of  trifling 


1  England  v.  Downs,  2  Beav.  523,  536. 
»  Whateley  v.  Spooner,  3  Kay  &  J.  542. 

3  Allen  V,  Haddock,  II  Moo.  P.  0.  B.  427 ;  In  re  Almosnino,  29  L.  J. 
Pr.  &  Mat.  46  ;  1  Swab.  &  Trist  508,  S.  C. ;  ante,  §  1061. 
*  3  Sim.  24 ;  Wigr,  Wills,  185,  S.  C. 
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yalae ;  and  he  farther  gave  in  evidence,  that  the  testator  had  a 
great  number  of  moulds  in  his  possession,  which  were  not  specifi- 
cally disposed  of  by  the  will.  Beading  the  codicil  by  the  Hght  of 
this  extrinsic  evidence.  Vice-chancellor  Shadwell  came  to  a  decision 
that  the  word  in  question  sufficiently  described  the  testator's 
models ;  and  although  this  decree  was  subsequently  reversed  by 
Lord  Brougham,  the  reversal  rested,  not  on  the  inadmissibility  of 
any  portion  of  the  evidence,  but  on  the  ground  that  the  models  had 
been  distinctly  bequeathed  by  the  will  to  another  party,  and  that 
the  meaning  of  the  codicil  was  involved  in  too  much  obscurity  to 
justify  its  operating  as  a  revocation  of  the  prior  bequest.^  In 
another  case,^  a  testator  had  bequeathed  to  his  two  children  the 
several  sums  of  i.x.x.  and  o.x.x.  These  marks  standing  alone  were 
obviously  unintelligible ;  but  the  court  allowed  them  to  be  ex- 
plained by  extrinsic  evidence,  showing  that  the  deceased,  when 
alive,  had,  in  his  business  of  a  jeweller,  used  the  symbols  as  de- 
noting respectively  lOOZ.  and  200Z. 

§  1197.  In  many  other  cases  of  testamentary  dispositions,  one  r  -^^^ 
construction  would  be  given  to  particular  words,  if  children  were 
living  at  the  time  the  will  was  executed ;  and  another  construction, 
if  no  child  was  alive  at  that  period ;  and  here  it  is  obvious,  that 
unless  the  court  were  first  made  acquainted  with  the  circumstances 
surrounding  the  testator,  it  could  not  with  safety  undertake  to 
construe  the  will.'  So,  if  a  man  were  to  make  a  settlement  for  his 
children,  which  was  involved  in  some  ambiguity,  it  might  be  im- 
possible for  the  court  to  solve  the  doubt,  until  evidence  had  been 
adduced  respecting  the  state  of  the  fsunily  of  the  settlor,  and  the 
circumstances  in  which  he  was  placed  in  relation  to  the  property 
dealt  with.^  So,  where  an  estate,  a  house,  a  mill,  a  factory,  or  a 
farm,  has  been  conveyed  or  devised  eo  nomine,  and  the  question  is 
as  to  what  was  part  and  parcel  thereof,  and  so  passed  by  the  deed 
or  will,  parol  evidence  showing  the  situation  and  limits  of  the 
property,  the  manner  in  which  it  was  acquired,  or  occupied,  and  the 


1  2  BuflB.  &  Myl.  624. 

>  Kell  r.  Charmer,  23  Beav.  195. 

»  Per  Sagden,  C,  in  Att-Qen.  v.  Dnumnond,  1  Dru.  &  War.  367.  *  Id. 
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Hke,  will  be  always  admisBible.'  So,  if  the  language  of  a  gaan 
leaves  it  doabtful  wbether  the  consideration  mentioned  therei 
A  past  or  pregenl  consideration,  and,  consequentlj,  whether  th 
Btrament  be  invalid  or  valid,  parol  evidence  of  the  circomHt 
nnder  which  it  was  given  will  be  received  to  explain  the  ambigi 
and  perhaps,  in  such  a  case,  the  coait,  without  the  aid  of  an 
trinsic  proof,  would  now  in  the  first  instance  adopt  that  com 
tion  which  woald  support  the  validity  of  the  instrument,  and  ^ 
cast  upon  the  part;  objecting  to  the  guarantee  the  burthen  of 
ducing  evidence  to  show  that  it  was  void.^ 

§  1198.  It  may,  and  indeed  it  often  does,  happen,  thi 
consequence  of  the  surrounding  circumstances  being  provi 
evidence,  the  courts  give  to  the  instrument,  thus  relatively 
sidered,  an  interpretation  very  different  from  what  it  would 
received,  bad  it  been  considered  in  the  abstract.  But  this  ii 
just  and  proper ;  since  the  effect  of  the  evidence  is  not  tc 
the  language  employed,  but  merely  to  explain  the  sense  in 
the  writer  understood  it.  Thus,  a  contract  or  other  instru 
which  primil  f^ie  would  seem  to  have  created  a  joint-te 
between  two  persons,  may  be  construed  as  having  simply  i 
Ushed  a  tenancy  in  common,  if  it  can  be  shown,  not  inde 
parol  testimony  of  intention,  but  by  evidence  of  the  acti 
dealings  of  the  parties,  and  of  the  surrounding  circumsti 
that  this  last  construction  is  that  which  the  instrument 
originally  intended  to  bear.*     Where  certain  premises  were  li 

'  Doe  r.  Hortiu,  4  B.  &  Ad.  786,  per  Parke,  J.  ;  Doe  r.  Burt,  I  T.  ] 
per  Bullcr,  J.  ;  Castle  r.  Fox,  II  Law  Rep.,  E<i.  542  ;  40  L.  J.,  Ch.  302, 
Webb  r.  Bj-nt;.  1  Kay  &  J.  580 ;  Doe  v.  Ld.  Js-reej,  1  B.  &  A.  550  ;  S 
Dom.  Proc.,'3  B.  &  C.  870  ;  Okeden  t.  Clifdeu,  2  Rui«.  309  ;  Ropps  v.  ] 
4  Ptcl;.  239  (  Farrar  v.  Slackpole,  6  Qreenl.  154. 

s  Goldshede  v.  Swan,  1  Ex.  R.  154,  and  oases  there  cited;  Edw 
Jevons,  8  Com.  B.  436  ;  Colboum  v.  Dawson,  10  Com,  B.  765  ;  Bail 
V.  Wade,  l(i  Q.  B.  89;  Hoad  v.  Gniei',  31  L.  J.,  Ei.  98 ;  7  H.  &  1 
S.  C. ;  Wood  V.  Priestner,  4  H.  &  C.  681  ;  Heffleld  r.  Meadows,  4  Law 
C.  P.  695. 

»  Steele  v.    Hoe,  14  Q.  B.  431  ;   Bromi  i:  Batchelor,  1  H.  &  N 
See  Mare  v.  Charles,  5  E.  &  B.  978  ;  and,  also,  19  &  20  V.,  c.  97,  §  3 
ante,  5  1030. 
.  •  Harrison  v.  Barton,  30  L.  J.,  Ch.  213,  pev  Wood,  V.-C. 


r 


CHAP.  XIX.]       BXTBIN8IC  EYIDENOE  OF  SURROUNDING  FACTS.         1001 

inclading  a  yard  described  by  the  metes  and  bounds,  and  the 
question  was,  whether  a  cellar  under  the  yard  was  or  was  not 
included  in  the  lease ;  verbal  evidence  was  held  admissible  to  show, 
that,  at  the  time  of  the  lease,  the  cellar  was  in  the  occupancy  of 
another  tenant,  and,  therefore,  that  it  could  not  have  been  intended 
by  the  parties  that  it  should  pass  by  the  lease.^  So,  where  a 
testator  had  devised,  in  1804,  '*  all  his  lands  in  the  parish  of 
Doynton  "  to  his  daughter,  and  it  appeared  that  he  had  a  farm, 
which  at  that  date  was  generally  reputed  to  be  wholly  in  Doynton, 
but  which  subsequently  turned  out  to  be  partly  in  another  parish, 
the  Court  of  Exchequer  rightly  held  that  the  entire  farm  passed 
under  the  will.^  So,  where  a  fine  had  been  levied  for  twenty  acres 
of  land  and  twelve  messuages  in  Chelsea,  evidence  was  admitted  to 
show  that,  though  the  conusor's  estate  at  Chelsea  was  under 
twenty  acres,  he  had  nineteen  houses  on  it ;  and  as,  read  in  con- 
nexion with  these  facts,  the  language  of  the  fine  was  ambiguous, 
further  proof  was  received  as  to  what  particular  part  of  the  property 
was  intended  to  be  included  in  it.' 

§  1199.  Again,  an  estate  was  devised  to  Mary  Beynon's  three  §  1085 
daughters,  Mary,  Elizabeth,  and  Ann.  At  the  date  of  the  will, 
Mary  Beynon  had  two  legitimate  daughters,  namely,  Mary  and 
Ann,  and  a  younger  illegitimate  child,  named  Elizabeth.  Thus, 
two  persons  only  were  in  existence,  who  correctly  answered  the 
description  in  the  devise;  yet  still  Elizabeth,  the  illegitimate 
daughter,  might  have  been  included  therein,  had  it  clearly  appeared 
that  the  testator  so  intended.  In  order,  however,  to  rebut  her 
claim,  extrinsic  evidence  was  admitted,  which  showed  that  Mary 
Beynon  had  formerly  had  a  legitimate  daughter  named  Elizabeth, 
who  was  bom  in  the  order  stated  in  the  will;  and  that,  though 
this  daughter  had  died  several  years  before  the  date  of  the  will,  her 
death  was  unknown  to  the  testator,  who  had  also  been  studiously 
kept  in  ignorance  of  the  birth  of  the  natural  child ;   and  under 


'  2  Poth.  Obi.  186  ;  Doe  v.  Burt,  1  T.  R.  701. 
s  Anfitee  v.  Nelms,  1  H.  &  N.  226. 

»  Doe  V.  Wilfonl,  1  C.  &  P.  284 ;  Ry.  &  M.  88,  S.  C. ;  Denn  t».  Wilford, 
2  C.  &  P.  173. 
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these  oircumstanceB  the  jury  were  held  to  have  rightly  dooded, 
tbftt  the  illegitimate  daughter  Elizabeth  was  not  entitled  to  thi 
devise  in  question.' 

§  1200.  So,  also,  if  an  order  of  removal  has  been  qnashec 
generally  by  the  Sessions,  the  remoTing  parish,  on  the  trial  of  u 
appeal  against  a  subsequent  order  of  removal,  may  show  by  jnro 
evidence  the  state  of  things  when  the  first  order  was  quashed 
and  that  the  Sessions  in  quashing  it  intended  to  pronounce  m 
decision  on  the  merits  of  the  settlement,^  For  although  an  ordei 
of  Sessions  quashing  an  order  of  removal  is  prima  facie  evidence 
that  the  pauper  was  not  settled  in  the  appellant  parish,^ — yet,  r 
the  decision  may  have  proceeded,  either  on  that  ground,  or  on  thi 
ground  that  the  pauper  was  then  not  chargeable,  or  was  irremo^ 
able,  and  as  the  language  of  the  order  of  Sessions  is  consisten 
with  any  one  of  these  hypotheses,  it  must  be  competent  for  ttu 
respondents  to  prove  the  particular  ground  on  which  the  decisioi 
rested.* 

§  1201.  But  although  evidence  of  all  the  circumstances,  whii^ 
surrounded  the  author  of  a  written  instrument,  will  be  receivei 
for  the  purpose  of  ascertaining  his  intentions,  yet  those  intentioiii 
must  ultimately  be  determined  by  the  language  of  the  instrument 
as  explained  by  &e  extrinsic  evidence ;  and  no  proof,  howevei 
conclusive  in  its  nature,  can  be  admitted,  with  the  view  of  setting 
□p  an  intention  inconsistent  with  the  known  meaning  of  thi 
writing  itself.^  For,  the  duty  of  the  court  in  all  these  cases  is  U 
ascertain,  not  what  the  parties  may  have  really  intended,  as  con 
tradistinguished    from   what    their   words   express ;    but   simply 


1  Doe  V.  Beynon,  12  A.  &  E.  431  ;  4  P.  &  D.  193,  S.  C. ;  Phillips  v.  Bwte 
23  L.  J.,  Ch.  44,  per  Sluart,  V.-C. ;  1  Sm.  &Giff.  583,  S.  C. 

'  R.  r.  Wick  St.  Lawrence,  5  B.  &  Ad.  &26,  537 ;  R.  v.  Wheelock,  5  B.  &  C 
611  ;  E.  If.  Perranzabuloe,  3  Q.  B.  400,  402,  per  Pattcson,  J.  ;  E.  b.  Flintshire 
1  New  Sees.  Csa.  288  ;  2  DowL  &  L.  143,  S.  C. 

•  E.  V.  Wick  St.  Lawrence,  5  B.  &  Ad.  535,  per  Parke,  J. ;  R.  i-.  Yeovel*? 
8  A.  &  E.  818,  per  Ld.  Denman. 

<  E.  V.  Wick  St.  Lawrence,  5  B.  &  Ad.  633,  per  Ld.  Dennian,  535,  pei 
Parke,  J. 

»  Newenham  v.  Smith,  10  Ir.  Law  E.,  N.  S.  245,  256,  257,  per  Rgot,  C.  B. 
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metuiiiig  of  the  words  they  have  used.'  It  is  merely 
trpretation  ;  that  is,  to  find  out  the  true  sense  of  the 
.,  as  the  parties  nsed  them  ;  and  of  conBtruction,  that 
true  sense  is  ascertained,  to  subject  the  iuHti-ument  to 
id  mies  of  law.' 

I  no  case  therefore, — except,  as  will  he  presently  pointed  §  1088 
he  description  in  the  document  would  equally  apply 
two  or  more  suhjects,*  or  where  the  object  is  to  rebut 
■is  it  permitted  to  explain  the  language  of  a  written 
y  evidence  of  the  private  views,  the  secret  intentions, 
irinciples,  or  even  the  express  parol  declaretious  of 
tint,  in  all  cases  alike,  the  court  must  exponnd  the 
I  strict  accordance  with  the  language  employed ;  and 
ry  meaning  of  this  Ifmguage  be  unambiguous,  both 
le  to  the  context,  and  to  the  circumBtauces  in  which 
>  the  instrument  were  placed  at  the  time  of  making  it, 
T  meaning  must  be  taken  conclasively  to  be  that  in 
irties  used  the  language,  and  no  extrinsic  evidence  can 
3  show,  that  in  fitct  they  used  it  in  any  other  sense,  or 
r  intention.' 

or  iuBtance,'  parol  evidence  has  repeatedly  been  re-  §  1069 
tendered  to  show  what  persons  a  testator  meant  to 


llim,  6  B.  &  Ad.  129,  per  Parke,  J, ;  Doe  o.  Martin,  4  B.  &  Ad, 

N.  &  M.  S24,  S.  C. ;  Shore  v.  Wilson,  9  CI.  &  Fin.  525,  per 

556,  per  Parlte,  B.  ;  566,  per  Tindal,  C.  J. ;  Beaumont  o.  Field, 

per  Abbott,  C.  J. ;  Richardson  v.  Watson,  4  B.  &  Ad.  800,  per 

bnan  e.  Cantairs,  5  B.  &  Ad.  66S,  663,  per  lA.  Beunuin. 

'»  Legal  and  Polit  Henneneutics,  c  1,  §  8,  and  c  3,  §§  2,  3  ; 

I,  c.  24. 

06,  1227. 

ilwin,  9  CL  &  Fin.  557,  per  Parke,  B. 

i  1227—1230. 

ilwn,  9  CL  &  Fin.  626,  per  Coleridge,  J. ;  556,  per  Parke,  B. ; 

'indal,  C.  J.     The  case  of  Re  Peel,  2  Law  Rep.,  P.  4  D.  46 ;  39 

.t.  36,  S.  C.  ;  may  be  considered  bj  Home  nnprofeasional  men  as 

:his  mle  to  an  aUruidity. 

ante,  §§  1100,  1156. 
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include  or  exclude  in  employing  the  word  "relations;*'^  what 
articles  he  intended  to  give  by  the  word  "  plate,"  ^  what  property 
he  thought  he  devised  by  the  expression  '^  lands  out  of  settle- 
ment/'^ and  the  like  ;^  for  in  all  these  cases,  as  the  legal  signifi- 
cation of  the  language  used  was  plain,  it  mattered  not  in  point  of 
law  what  the  testator  intended  ;  the  sole  question  being,  non  qnod 
voluit,  sed  quod  dixit.^  Indeed,  if  this  were  not  the  rule  of  law 
no  lawyer  would  be  safe  in  advising  upon  the  construction  of  a 
written  instrument,  nor  any  party  in  taking  under  it ;  for  the  ablest 
advice  might  be  controlled,  and  the  clearest  title  undermined,  if,  at 
some  future  period,  parol  evidence  of  a  particular  meaning  which 
the  party  affixed  to  his  words,  or  of  his  secret  intention  in  making 
the  instrument,  or  of  the  objects  he  meant  to  benefit  under  it, 
might  be  set  up  to  contradict  or  vary  the  plain  language  of  the 
instrument  itself.^ 

§  1204.  Though  declarations  of  intention,  except  in  the  cases  §  um 
before  alluded  to,  cannot  be  received  in  evidence  to  explain  an 
ambiguity  in  a  written  instrument,  yet,  if  the  instrument  be  an 
ancient  one,  and  its  meaning  doubtful,  the  acts  of  the  author  may 
be  given  in  evidence  in  aid  of  its  construction.  Thus,  in  the  case 
of  the  Attorney-General  v.  Brazenose  College,^  the  House  of  Lords 
held,  that  proof  of  the  application  of  the  funds  of  an  ancient 
charity  by  the  original  founder,   and  first   trustee,   was   strong 


^  Goodinge  v.  Goodinge,  1  Ves.  Sen.  230  ;  Edye  v.  Salisbury,  Amb.  70  ; 
Green  v.  Howard,  1  Br.  C.  C.  31.  See  Sullivan  v.  Sullivan,  I.  R.,  4  Eq.  4o7, 
where  the  words  were  "  my  dearly  beloved." 

2  Nicholls  V,  Osbom,  2  P.  Wms.  419  ;  Kelly  v,  Powlett,  Amb.  605. 

3  Strode  v.  Russell,  2  Vera.  621. 

*  See  other  instjinces  collected  in  Wigr.  Wills,  99 — 105.  See,  also,  Doe  r. 
Hubhard,  15  Q.  B.  227 ;  Horwood  v.  Griffith,  23  L.  J.,  Ch.  465  ;  4  De  Oex, 
M.  &  G.  700,  S.  C.  ;  Hicks  v.  Sallitt,  23  L.  J.,  Ch.  571 ;  Millanl  v.  Bailev] 
1  Law  Rep.,  Eq.  378  ;  35  L.  J.,  Ch.  312,  S.  C,  per  Wood,  V.-C.  In  Knight 
V.  Knight,  30  L.  J.,  Ch.  644,  Stuart,  V.-C,  appears  to  have  utterly  ignore 
this  rule,  holding  that  extrinsic  evidence  was  admissible  to  show  ihat^  under 
the  words  "  ready  money,"  a  testator  meant  that  shares  in  an  insurance  <xkiii. 
pany  should  pass.    Sed  qu, 

*  Shore  v,  Wilson,  9  a.  &  Fin.  558,  559,  per  Parke,  B. 

*  Id.  566,  per  Tindal,  C.  J. 
7  2  CI.  &  Fin.  295. 
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evidence  of  intention,  and  might  be  so  treated  by  the  conrt  in 
construing  the  grant.  So,  in  the  case  of  the  Attorney-General  v. 
Dnimmond,^  Lord  Chancellor  Sugden,  while  acknowledging  that 
he  could  not  receive  evidence  of  the  declarations  of  the  founder  of 
an  ancient  charity,  either  against,  or  in  favour  of,  his  grant,  held 
that  he  was  clearly  entitled  to  inquire  as  to  what  acts  the  founder 
had  done  in  relation  to  the  charity ;  and  his  lordship  observed, 
that  one  of  the  most  settled  rules  of  law  for  the  construction  of 
ambiguities  in  ancient  instruments  was,  that  the  court  might 
resort  to  contemporaneous  usage  to  ascertain  the  meaning  of  the 
deed.  **  Tell  me,*'  said  he,  '*  what  you  have  done  under  such  a 
deed,  and  I  will  tell  you  what  that  deed  means."  ^  Lord 
Chief  Justice  Tindal,  also,  has  declared,  that,  for  the  purpose  of 
ascertaining  the  sense  of  an  old  charity  grant,  evidence  of  ''the 
early  and  contemporaneous  application  of  the  funds  of  the  charity 
itself  by  the  original  trustees  under  the  deed,"  was  certainly 
admissible.' 

§  1205.  In  each  of  the  three  examples  given  in  the  preceding  §  1091 
section,  the  question  turned  on  the  construction  of  a  charity  grant ; 
but  as  these  instruments  possess  no  peculiarity,  which  would 
warrant  the  adoption  of  a  special  rule  of  evidence  with  respect  to 
them,  it  may  be  laid  down  as  a  general  proposition,  that  all  ancient 
instruments  of  every  description  may,  in  the  event  of  their  con- 
taining ambiguous  language,  but  in  that  event  alone,  be  interpreted 
by  what  is  called  contemporaneous  and  continuous  usage  under 
them,  or  in  other  words,  by  evidence  of  the  mode  in  which  property 
dealt  with  by  them  has  been  held  and  enjoyed.^    For  instance. 


'  1  Dru.  &  War.  353,  366,  375, 376 ;  aff.  on  appeal,  Drummond  v.  Att.-Gen., 
2  H.  of  L.  Cas.  837. 

»  1  Dru.  &  War.  368. 

>  Shore  tJ.  WiLson,  9  CI.  &  Fin.  569  ;  Att-Gen.  v.  Sidney  Sussex  Coll.,  38 
L.  J.,  Ch.  667,  659,  660,  per  Ld.  Hatherley,  C. ;  4  Law  Rep.,  Ch.  Ap.  722,  732, 
8.  C. ;  Att-Gen.  v.  May.  of  Bristol,  2  Jac.  &  W.  121,  per  Ld.  Eldon.  See  7  &  8 
v.,  c.  45,  §  2,  cited  ante,  §  75. 

*  Weld  T,  Hornby,  7  East,  199,  per  Ld.  EUenboroiigh  ;  Waterpark  v.  Fennell, 
7  H.  of  L.  Cas.  650 ;  Donegall  v.  Templemore,  9  Ir.  Law  R.,  N.  S.  374  ;  Att.- 
Oen.  V,  Parker,  3  Atk.  577,  per  Ld.  Hardwicke ;  R.  v.  Didwich  College,  17 
Q.  B.  COO  ;  Att-Gen.  v.  Murdoch,  1  De  Gex,  M.  &  G.  86.    In  Att.-Gen.  r.  St. 
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the  contemporaneous  acts  of  occupiers  of  land  have  been  admittt 
in  evidence  to  explain  the  meaning  of  an  ambiguous  award  nnd 
an  old  enclosure  Act.^  So,  where  the  question  was  whether  tl 
soil,  or  merely  the  herbage,  passed  under  the  term  "  pastura 
contained  in  an  ancient  admiasion  as  entered  on  the  court-roUa  of 
manor,  evidence  was  received  to  show  that  the  teoaots  bad  for 
long  series  of  years  enjoyed  the  land  itself.^  So,  the  by-laws  of 
corporation  may  be  taken  as  an  exposition  of  their  charter;*  ai 
evidence  of  contemporaneous,  or  even  of  constant  modem/  asa; 
will  be  admissible,  for  the  purpose  of  ascertaining  the  meaning  aj 
effect  of  an  ancient  grant  or  charter  from  the  Crown,*  or  of  ai 
private  deed,  or  other  instrument,  of  remote  antiquity."  So,  als 
when  the  language  of  an  old  statute  is  doubtful,  the  maxim,  optim 
interpres  rerum  usus,  will  be  held  to  apply.^ 

§  1206.  Besides  general  proof  of  all  the  facts  and  circumstanc 
respecting  the  persons  or  things  to  which  the  instrument  relate 
which  is  undoubtedly  legitimate,  and  often  necessary,  evidence, 
order  to  enable  the  court  to  understand  the  meaning  and  applicatii 


Ciosi!  Hospital,  17  Beav.  43Q,  464,  465,  Sir  J.  Romilly,  M.  R,  held,  that 
presumption  could  be  made  against  tlie  clear  ostensible  purpose  of  the  faiuu 
tion,  though  it  were  supported  by  a  usage  of  160  years.  See  Att.-Gtn. 
Clapham,  4  De  Gcx,  M.  &  G.  B91. 

>  Wadley  v.  Baylin,  S  Taunt.  752 ;  recognised  by  Cresswell,  J.,  in  Doe 
Beviss,  7  Cora,  B.  511  ;  Att.-Gen.  v.  Boston,  1  De  Gei  &  Sm.  519,  527. 

'  Doe  B.  Bevisn,  7  Com.  B.  456  ;  Stammers  v.  Diion,  7  East,  200. 

>  Davis  «.  Wiiildington,  7  M.  &  Gr.  44,  per  Tiiidal,  C.  J. 

•  Chad  V.  Tilsed,  2  B.  &  B.  403  ;  Doe  v.  Bevies,  7  Coin.  B.  456  ;  D. 
Beaufort  v.  May.  of  Swansea,  3  Ex.  R.  413  ;  Uaster  Pilota  and  Seamen  of  Ne 
castle  II.  Bradley,  2  E.  &  B.  428,  n. ;  Shephard  e.  Payae,  3  New  R.  580,  ] 
Ex.  Ch.  on  App.  from  C.  P. ;  16  Com.  B.,  N.  S.  132,  S.  C. 

•  May.  of  London  v.  Long,  1  Camp.  22,  jier  Ld.  Ellenborough  ;  R.  t.  Vai 
1  Cowp.  248  ;  Blankley  v.  Winstanley,  3  T.  R.  279  ;  Bradley  t.  PiloU  of  N« 
castle,  2  K  &  B.  427  ;  Jenkins  v.  Harvey,  1  C.  M.  4  R,  877  ;  !  C.  St.  & 
393,  S.  C.  (  Brune  v.  Thompaon,  4  Q.  B.  643. 

•  WithneU  u.  Gartham,  6  T.  R.  397,  398,  per  Ld.  Kenyon ;  Weld  p.  Homl 
7  East,  199,  per  Ld.  Ellenborough  ;  Duke  of  Beaufort  v.  May.  uf  Swaimea. 
Ex.  R.  625  i  Sadlier  v.  Biggs,  4  H.  of  L.  Cas.  435 ;  Waterpark  c.  Ftain. 
7  H.  of  L.  Cae.  650. 

'  H.  V.  Scott,  3  T.  B.  604,  per  Ld.  Eenyun  ;  Sheppaid  v.  Qoenold,  Vaoj 
169 ;  R.  r.  Abp.  of  Canlerbuij,  18  Q.  B.  681,  per  Coleridge,  J.,  627,  ] 
Fatteson,  J. ;  Montrose  Peer.,  1  Maoq.  Sc  Cua,  H.  of  L.  401. 
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roage  employed,  the  declarations  of  the  writer  of  the 
will,  as  before  mentioned,'  be  receivahle  in  evidence,  in 
'  clasB  of  cases ;  namely,  where  extrinsic  evidence  hoe 
a  description  in  the  instrumetit  is  alike  applicable,  icilh 
ity,  to  two  or  7Hore  persona  or  things. 

The  doctrine  on  this  sabject  has  been  lucidly  explained  §  1093 
)inger,  in  an  important  will  cause  in  the  Exchequer.' 
g  the  general  rule,  that  the  meaning  of  a  will  may  be 
>y  evidence  of  all  the  circumstances  snrrounding  the 
)  lordship  goes  on  to  observe, — "  But  there  is  another  - 
taining  the  intention  of  the  testator,  which  is  by  evi- 
s  declarations,  of  the  instructions  given  for  his  will,  and 
Qstances  of  the  like  nature,  which  are  not  adduced  for 
}he  words  or  meaning  of  the  will,  bat  either  to  supply 
;ncy,  or  remove  some  obscurity,  or  to  give  some  effect  to 

that  are  unmeaning  or  ambigaous.  Now,  there  is  but 
1  which  it  appears  to  U8  that  this  sort  of  evidence  of 
ji  properly  be  admitted,  and  that  is,  where  the  meaning 
tor's  words  is  neither  ambiguous  nor  obscure,  and  where 
is  on  the  face  of  it  perfect  and  intelligible,  but,  from 
)  circumstances  admitted  in  proof,  an  ambiguity  arises, 

of  the  two  or  more  things,*  or  which  of  the  two  or  more 
ih  answering  the  words  in  the  will),  the  testator  intended 
Thns,  if  a  testator  devise  his  manor  of  S,  to  A.  B., 
fo  manors  of  North  S.  and  South  8,,  it  being  clear 
I  devise  one  only,  whereas  both  are  equally  denoted  by 
e  has  used,  in  that  case  there  is  what  Lord  Bacon  calls 
ation,'  that  is,  the  words  equally  apply  to  either  manor, 
e  of  previous  intention  may  be  received  to  solve  this 
ipiity  ;  ^  for  the  intention  shows  what  he  meant  to  do  ; 
3U  know  that,  yon  immediately  perceive  that  bo  has 

302. 

iscocks,  5  M.  &  W.  363.     See  Charter  v.  Charter,  43  L.  J.,  Pr. 

Dom.  Proc  ;  7  I*w  Rep.,  H,  L.  364,  S.  C. 

utting  an  equity,  see  §§  1227—1230. 

lan  ».  Ourner,  36  Beav.  478. 

las  V.  FeUows,  1  Kay,  114,  per  Wood,  V.-C. 
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done  it  by  the  general  words  he  h&B  used,  which,  in  their  ordin&r; 
sense,  may  properly  bear  that  construction.  It  appears  to  us,  that 
in  all  other  cases,  parol  cndcncc  of  what  was  the  testator's  intentioi 
ought  to  be  excluded,  upon  this  plain  ground,  that  his  will  ought 
to  be  made  in  writing ;  and  if  his  intention  cannot  be  made  to  appeal 
by  the  writing,  explained  by  circnmstanceB,  there  is  no  will."^ 

§  1208.  In  conformity  with  the  rule  thus  laid  down,  it  has  beei 
decided,  that,  where  a  testator  had  devised  one  house  "  to  Geoigt 
Gord,  the  son  of  George  Gord;  "  another  "to  George  Oord,  thf 
.  son  of  John  Gord ; "  and  a  third,  after  the  expiration  of  certain  lift 
estates,  "  to  George  Gord,  the  son  of  Gord  ; "  evidence  of  his  de- 
clarations was  admissible  to  show,  that  the  person  meant  to  be 
designated  by  the  last  description  was  George  the  son  of  Qeorgt 
Gord."  So,  where  tlie  devise  was  "to  John  Allen  the  grandson  ol 
my  brother  Thomas,  and  I  charge  the  same  with  the  payment  oi 
1002.  to  each  and  every  the  brothers  and  sisters  of  the  said  Johi 
Allen;  "  and  it  appeared  that,  at  the  date  of  the  will,  the  testator's 
brother  Thomas  had  two  grandsons  named  John  Allen,  one  haviDg 
several  brothers  and  sisters,  and  the  other  having  one  brother  and 
one  sister ;  the  court  received  evidence  of  the  declarations  of  the 
testator,  to  show  which  grandchild  was  intended.^  So,  where  lands 
were  left  to  John  Cluer,  of  Calcot,  and  two  persons,  father  and  son. 
were  of  that  name,  parol  evidence  of  the  testator's  intention  to  Ieav« 
them  to  the  son,  was  held  admissible.*  So,  where  property  n"aK 
devised  to  "WilUam  Marshall,  my  second  cousin,"  and  it  ap- 
peared that  the  testator  had  no  second  cousin  of  that  name,  but  thai 
he  had  two  first  cousins  once  removed,  one  named  WiUiam  Marshall, 
and  the  other  named  William  John  Robert  Blandford  Marshall, 
Vice- Chancellor  Page  Wood  admitted  parol  evidence  to  resolve  thie 
latent  ambiguity.^ 

'  Doe  T.  Hiscotks,  fi  M.  &  W.  368,  369. 

*  Doep.  Nee(lfl,2M.&W.  129;  Doe  tp.  Morgan,  1  C.  &  M.  235. 

'  Doe  p.  Allen,  12  A.  &  E.  451  ;  4  P.  &  D,  220,  S.  C.  ;  Fleming  c.  Fleminp, 
31  L.  J.,  Ei.  419  ;  1  H.  &  C.  242,  S.  C. 

*  Jones  V.  Newman,  1  W.  Bl.  60 ;  explained  in  Doe  f.  Hiacocks,  6  M.  & 
W.  370. 

'  Bcnnelt  r.  Mareliall,  2  Kay  &  J.  740 ;  Re  O'Reilly,  43  L.  J.,  Pr.  &  Mat  6. 
Sw  Webber  «,  Corbett,  43  L.  J.,  Cli.  164. 
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lere  declaratioos  of  intention  are  receiT&ble  in  en-  §  1095 
I  most  consiBtent  with  modem  authorities  seems  to 
admissibility  docs  not  depend  upon  the  time  when 
dc.  Contemporaneous  declarations  will  certainly  be 
is  paribus,  to  greater  weight  than  those  made  before 
ecution ;  but  in  point  of  law  no  distinction  can  be 
them;'  unless  the  subseqaent  declarations,  instead 
ffhat  the  declarant  had  done,  or  had  intended  to  do, 
lent  written  by  him,  were  simply  to  refer  to  what  he 
0,  or  wished  to  be  done,  at  the  time  of  speaking.^ 
le  admissibility  of  declarations  rest  on  the  manner  in 
re  made,  or  on  the  occcuiong  which  called  them  forth ; 
ey  consist  of  statements  gravely  made  to  the  parties 
bed,  or  of  instructions  to  professional  men,  or  of  Hght 
or  of  angry  answers  to  the  impertinent  inquiries  of 
f  will  be  alike  received  in  evidence,  though  the  credit 
ill  of  course  vary  materially  according  to  the  time  and 


longh  declarations  of  intention  ore,  as  above  stated,  §  lOOO 
except  for  the  purx>ose  of  explaining  a  latent  ambiguity 
lent,  this  rule  will  not  preclude  mere  collateral  state- 
Y  the  author  of  the  instrument  respecting  the  persons 
tioned  therein.  For  instance,  to  take  the  case  of  a 
ator  may  have  habitually  called  certain  persons  or 
diar  names,  by  which  they  were  not  commonly  known. 
IS  should  occur  in  his  will,  they  could  only  be  ex- 
mstmed  by  the  aid  of  evidence  to  show  the  sense  in 
id  them,  in  like  manner  as  if  his  will  were  written 
n  a  foreign  language.  The  habits  of  the  testator  in 
lars  must  be  receivable  as  evidence  to  explain  the 


n,  12  A.  &  E.  496,  per  Ld.  Deiunon,  as  to  $ahieqiunt  deckia- 
HiflcockH,  5  M.  &  W,  369,  per  Ld,  Abinger,  a»  to  previout 
L-e,  coDtii,  Thonma  v.  Thomiis,  6  T.  R.  671  j  Strodu  v.  Bussell, 

Tatham,  7  Bing.  623. 

Bayne,  7  Ve*.  618,  per  Ld.  Eldon. 
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meaning  of  his  will.^  Thus,  in  Blundell  v.  Gladstone,^  where  the 
question  was,  whether  the  second  son  of  Joseph  Weld,  of  Lulwoiih, 
was  the  party  beneficially  entitled  under  a  devise  in  trust  for  "  the 
second  son  of  Edmond  Weld,  of  Lulworth,  Esq.,*'  parol  evidence 
was  admitted  to  show  that  the  testator  had  on  several  occasions, 
even  after  correction,  called  the  possessor  of  Lulworth  "  Edmond." 

§  1211.  The  case  of  Lee  v.  Pain^  affords  a  good  illustration  of  §109^ 
this  doctrine.  There,  a  testatrix,  by  a  codicil  dated  in  1886,  had 
bequeathed  **  to  Mrs.  and  Miss  Bowden,  of  Hammersmith,  ^ridow 
and  daughter  of  the  late  Rev.  Mr.  Bowden,  200Z.  each."  These 
legacies  were  claimed  by  a  Mrs.  Washboume  and  her  daughter.  It 
appeared  in  evidence,  that  Mrs.  Washboume  was  the  daughter  of 
the  Rev.  J.  Bowden,  who  died  in  1812,  and  the  widow  of  the  Bev. 
D.  Washboume,  a  dissenting  minister  at  Hanmiersmith.  Mrs. 
Bowden  died  in  1820,  since  which  time  no  person  had  lived  at  Ham- 
mersmith answering  the  description  in  the  codicil.  It  farther 
appeared  that  the  testatrix,  who  was  of  great  age,  had  been  inti- 
mately acquainted  with  the  Bowdens  and  the  Washboumes ;  th«t 
she  had  been  in  the  habit  of  calling  Mrs.  Washboume  by  her 
maiden  name  of  Bowden ;  and  that  being  often  reminded  of  the 
mistake,  she  had  always  acknowledged  that  she  had  confounded  the 
two  names.  Under  these  circumstances,  Vice-Chancellor  Wigram 
decided  that  the  claimants  were  entitled  to  their  respective  legacies. 
So,  where  a  bequest  was  made  to  "  Mrs.  G.,"  parol  evidence  was 
admitted  to  show  that  the  testator  had  been  in  the  habit  of  calling 
a  Mrs.  Gregg,  Mrs.  G.*    The  case  of  Beaumont  v.  Fell^  carries 


1  Doe  V,  Hiscocks,  6  M.  &  W.  368,  per  Ld.  Abinger.  See,  also,  Doe  f, 
Hubbard,  15  Q.  B.  227,  237,  per  Erie,  J. 

2  11  Sim.  467,  470 ;  1  Phill.  284,  285,  S.  C.  See,  also,  Mostyn  v.  Mortja, 
3  De  Gex,  M.  &  G.  140,  aff.  in  Dom.  Proc,  23  L,  J.,  Ch.  925  ;  5  H.  of  L,  Casw 
155,  S.  C.  »  4  Hare,  261—253.    See,  also,  R.  v.  Wooldale,  6  Q.  B.  649. 

*  Abbott  V.  Massie,  3  Ves.  148,  explained  by  Rolfe,  B.,  in  Clayton  r.  Ld. 
Nugent,  13  M.  &  W.  204, 207.  See,  also,  In  the  goods  of  Fian9ois  de  Bo6aZy46 
L.  J.,  Pr.  &  Mat.  6  ;  L.  R.,  2  P.  D.  66,  S.  C. 

'  2  P.  Wms.  141.  In  this  case  declarationfi  of  the  testator  were  admitted, 
but  the  propriety  of  receiving  such  evidence  has  been  strongly  questioned  by 
Ld.  Abinger  in  Doe  v,  Hiscocks,  5  M.  &  W.  371,  and  the  case,  as  an  authority 
on  that  point,  may  be  considered  overruled. 


J 
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this  doctrine  to  its  extreme  limit.  There,  a  legacy,  given  to 
Catherine  Eamley,  was  claimed  by  Gertrude  Yardley ;  and  it  appear* 
ing  that  no  such  person  was  known  as  Catherine  Eamley,  proof  was 
receiyed  that  the  testator  usually  called  the  claimant  Gatty,  which 
might  easily  have  been  mistaken  by  the  scrivener  who  drew  the  will 
for  Eaty ;  and  the  court,  acting  on  this,  and  on  other  evidence 
of  a  like  nature,  was  perhaps  justified  in  deciding  in  feivour  of  the 
claimant. 

§  1212.  This  rule,  which  governs  the  admissibility  of  declara-  §  lOdS 
tions  of  intention,  will  be  better  understood  by  referring  to  a  few 
cases,  where  evidence  of  such  declarations  has  been  rejected ;  and 
these  cases  will  be  cited  the  more  readily,  because  they  illustrate  a 
distinction,  which  has  been  recognised  since  the  days  of  Lord  Bacon, 
as  subsisting  between  latent  and  patent  ambiguities.  The  leading 
doctrine  on  this  subject  is  thus  given  by  that  great  philosophical 
lawyer  : — "  Ambiguitas  verborum  latens  verificatione  suppletur ; 
nam  quod  ex  facto  oritur  ambiguum,  verificatione  facti  tollitur.'*^ 
Upon  which  he  remarks,  that  '^  there  be  two  sorts  of  ambiguities 
of  words,  the  one  is  ambiguitas  patens,  and  the  other  latens* 
Patens  is  that  which  appears  to  be  ambiguous  upon  the  deed  or  in- 
strument ;  latens  is  that  which  seemeth  certain  and  without  am- 
biguity, for  anything  that  appeareth  upon  the  deed  or  instrument ; 
but  there  is  some  collateral  matter  out  of  the  deed  that  breedeth 
the  ambiguity.  Ambiguitas  patens  is  never  holpen  by  averment ; 
and  the  reason  is,  because  the  law  will  not  couple  and  mingle 
matter  of  specialty,  which  is  of  the  higher  account,  with  matter  of 
averment,  which  is  of  inferior  account  in  law ;  for  that  were  to  make 
all  deeds  hollow  and  subject  to  averments,  and  so,  in  effect,  that  to 
pass  without  deed,  which  the  law  appointeth  shall  not  pass  but  by 
deed.  Therefore,  if  a  man  give  land  to  J.  B.  and  J.  S.  et  hsBredibus, 
and  do  not  limit  to  whether  of  their  heirs,  it  shall  not  be  supplied 
by  averment  to  whether  of  them  the  intention  was  (that)  the  in- 
heritance should  be  limited."  ''But  if  it  be  ambiguitas  latens, 
then  otherwise  it  is ;  as  if  I  grant  my  manor  of  S.  to  J.  F.,  and 
his  heirs,  here  appeareth  no  ambiguity  at  all.     But  if  the  truth  be, 


'  Bacon*8  Maxims,  Reg.  23. 

8  T  2 


f 
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that  I  h&ve  the  manors  both  of  South  S.  and  Korth  S.,  this  k 
bigttity  is  matter  in  feet ;  and  therefore  it  shall  bo  holpen  by  kv 
meat,  whether  of  them  it  waa,  that  the  party  intended  shoi 
pasB."' 

§  1218.  The  aboTe  qaotation  from  Lord  Bacon's  works  has  bi 
cited,  more  ont  of  respect  to  that  great  man,  than  in  the  expec 
tion  that  it  will  afford  much  practical  information.  So  far  as  pab 
ambiguities  are  concerned,  Lord  Bacon  expounds  the  law  with  sn 
cient  precision ;  for  no  donbt  can  be  entertained  that  when 
ambiguity  is  patent,  all  declarations  of  the  writer's  intention  will 
uniformly  excluded.  If,  therefore,  a  testator,  after  leaving  spec 
legacies  to  his  several  children,  were  to  bequeath  the  residue  to 
child,  not  speci^dng  which,  the  will,  so  far  as  regarded  the  residn 
bequest,  would  be  inoperative  and  void.  So,  where  Sir  Gilbert  E 
indulged  the  strange  caprice  of  leaving  bis  property  to  pers< 
whom  he  designated  by  the  letters  of  the  alphabet,  stating  at 
end  of  his  will  that  the  key  to  the  initials  was  in  his  writing~d 
on  a  card ;  the  intended  objects  of  his  bounty  were  defeated  by 
next  of  kin,  no  card  being  found  of  as  old  a  date  as  the  will, 
card,  indeed,  was  discovered,  which  would  have  furnished  a  key  ] 
it  been  admissible ;  but  as  it  was  dated  many  years  after  the  exe 
tion  of  the  will,  it  could  only  be  regarded  as  a  declaration  of 
testator ;  and,  the  case  being  one  of  patent  ambiguity,  the  ca 
held,  in  conformity  with  all  the  authorities  on  the  subject,  that  t 
species  of  evidence  could  not  be  legally  admitted.' 

§  1214.  But  the  cases  go  much  fiirther  than  this ;  and  i1 
especially  necessary  to  gnard  against  the  supposition,  that,  beca 
uo  ambiguity  arises  on  the  fece  of  the  instrument,  any  donbt  wh 
is  occasioned  by  the  introduction  of  extrinsic  evidence,  may 
cleared  up  by  having  recourse  to  the  declarationB  of  the  writ* 
intention.    This  is  not  the  law;  and  many  instances  of  sttit 


'  Sue  Baoon'B  Law  Tracia,  99,  100. 

>  aayton  v.  Ld.  Nugent,  13  M.  &  W.  200.  See  KelT  v.  Charmer,  23  B« 
195,  cited  ante,  §  1196 ;  and  see,  also,  Wliateley  v.  Spooaer,  3  Kay  &  J.  { 
cited  aute,  §  1196. 
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latent  ambiguities  might  be  given,  where  evidence  of  declarations 
of  intention  would  be  inadmissible.  For,  in  the  first  place,  a  will, 
apparently  plain  and  inteUigible,  may,  when  an  inquiry  is  instituted 
respecting  the  persons  or  things  to  which  it  relates,  turn  out  to  be 
uncertain ;  that  is,  the  persons  or  things  may  prove  not  to  have 
been  described  with  legal  certainty.  Suppose  a  bequest  be  made 
to  the  four  children  of  A.,  and  it  appears  that  A.  had  six  children, 
two  by  a  first  marriage,  and  the  remainder  by  a  second.  Here, 
though  evidence  of  the  circumstances  of  the  family,  and  of  the 
respective  ages  of  the  children,  would  no  doubt  be  admissible,  with 
the  view  of  identifying  the  particular  legatees  alluded  to  in  the  will, 
it  seems  that  proof  of  the  testator's  declarations  of  intention  could 
not  be  received,^ 

§  1215.  Secondly,  a  legatee  may  be  so  described  in  a  will,  that  §  noi 
while  part  of  the  description  answers  to  one  claimant^  the  remainder 
may  apply  to  another.  The  voice  is  Jacob's  voice,  but  the  hands 
are  the  hands  of  Esau.  Here  the  law,  with  questionable  poUcy, 
used  to  attach  somewhat  greater  weight  to  the  name  than  to  the 
description  of  the  legatee ;  and,  therefore,  if  there  were  nothing  in 
the  rest  of  the  will,  or  in  the  evidence  received,  to  show  who  was 
meant,  the  person  rightly  named  was  allowed  to  take  in  preference 
to  him  who  was  only  rightly  described.^  This  doctrine,  however, 
— which  seems  to  have  been  first  promulgated  by  Lord  Bacon,^  and 
which  is  embodied  by  him  in  the  Latin  maxim,  '^  Veritas  nominis 
toUit  errorem  demonstrationis," — ^has  been  very  roughly  handled  by 
Lord  Chancellor  Campbell  in  the  House  of  Lords  ;^  and  if,  on  the 
one  hand,  it  cannot  at  present  be  safely  regarded  as  an  exploded 
maxim,*  still  less,  on  the  other  hand,  can  it  be  recognised  as  an 

'  Doe  V,  HiBCOcks,  5  M.  &  W.  371,  per  Ld.  Abinger,  questioning  Hampshire 
«.  Peiice,  2  Ves.  Sen.  216. 

'  Ld.  CamojB  v.  Blondell,  1  H.  of  L.  Cos.  786,  per  Parke,  B.,  pronouncing 
the  opinion  of  the  judges.  But  see  Drake  v.  Drake,  25  Beav.  642  ;  29  L.  J., 
CHl  850,  S.  C.  in  Dom.  Proc  ;  8  H.  of  L,  Cas,  172,  S.  C. ;  and  Fairer  v,  St. 
Oatherine's  ColL,  16  Law  Rep.,  Eq.  21,  per  Ld.  Selbome,  C. ;  42  L.  J.,  Ch. 
S09,  S.  C» 

*  Ld.  Camoys  v,  Blundell,  1  H.  of  L.  Cas.  792,  per  Ld.  Brougham. 

*  Drake  v.  Drake,  8  H.  of  L.  Cas.  172, 179. 

*  See  In  re  Plunketfs  estate,  11  Jr.  Eq.  R.,  N.  S.  361 ;  Colclough  v.  Smyth, 
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inflexible  rule.^  The  court,  in  all  such  cases,  will  look  narrowly  at 
the  context  and  the  surrounding  facts,  and  place  itself,  as  nearly  as 
may  be,  in  the  situation  of  the  testator  at  the  time  of  executing  the 
instrument ;  and  if  it  can  then  clearly  ascertain  from  the  language 
of  the  will  thus  illustrated,  which  of  the  two  claimants  was  in- 
tended by  the  testator,  it  will  award  the  legacy  to  the  one  bo 
meant  to  be  benefited,  though  the  supposed  maxim  may  in  such 
case  chance  to  be  contravened.^ 


§  1216.  The  case  of  Byall  v,  Hannam^  affords  a  strikiBg  illns-  §  IKS 
tration  of  this  last  rule.  There,  a  testator  devised  an  estate  to  his 
nephew  for  life,  with  remainder  over  to  "Elizabeth  Abbott,  a 
natural  daughter  oi  Elizabeth  Abbott,  of  Gillingham,  single  woman, 
who  had  formerly  Uved  in  his  service."  It  appeared  that,  at  the 
date  of  the  will  in  1798,  Elizabeth  Abbott,  the  mother,  was  the 
wife  of  John  Caddy,  and  had  had  two  children  only,  both  of  whom 
were  then  living.  One  was  a  natural,  son  named  John,  who  was 
bom  in  1791,  before  his  mother's  marriage,  and  shortly  after  she 
had  left  the  testator's  service,  and  of  whom  the  testator's  nephew 
was  the  putative  father ;  the  other,  bom  in  1795,  was  a  Ultimate 
daughter  by  John  Caddy,  named  Margaret.  It  further  appeared 
that  the  testator  had  wished  his  nephew  to  marry  his  servant,  that 


14  Ir.  Eq.  R,,  N.  S.  127 ;  and  15  id.  353 ;  Gamesr  v.  Gamer,  29  Beav.  116 ; 
Gillett  V,  Gane,  10  Law  Rep.,  Eq.  29 ;  39  L.  J.,  Ch.  818,  S.  C. 

1  Ld.  Camoys  v.  Bltmdell,  1  H.  of  L.  Gas.  778,  786,  792 ;  Thomson  f. 
Hempenstall,  7  Ec.  &  Mar.  Gas.  141,  per  Dr.  Lufihington ;  1  Roberts.  783,  S.  O. 

^  Doe  V,  Huthwaite,  3  B.  &  A.  632,  explained  by  Ld.  Abinger  in  Doe  r. 
Hiscocks,  5  M.  &  W.  369,  372  ;  Blundell  v.  Gladstone,  11  Sim.  467,  485 — 468  ; 
1  Phill.  279,  282, 283,  S.  C. ;  1  H.  of  L.  Gas.  778,  nom.  Ld.  Camoys  «.  Blundell ; 
Healy  v,  Healy,  I.  R.,  9  Eq.  418  ;  Charter  v.  Charter,  43  L.  J.,  Pr.  &  Mat  73,  in 
Dom.  Proc. ;  7  Law  Rep.,  H.  L.  364,  S.  C. ;  In  re  Nunn's  Will,  44  L.  J.,  Ch.  255  ; 
19  Law  Rep.,  Eq.  331,  S.  C. ;  Inre  Blayney*8  Trusts,  I.  R.,  9  Eq.  413,  whete  the 
doctrine  was  certainly  carried  to  its  extreme  limit  by  Sulliyan,  M.  R. ;  B^- 
nasconi  v,  Atkinson,  10  Hare,  345  ;  In  re  Bridget  Feltham,  1  Kay  &  J.,  528  ; 
Hodgson  V.  Clarke,  1  De  Gex,  F.  &  J.  394,  reversing  S.  C.  in  1  GiflL  139  ; 
Re  Gregory's  Scttlt.  &  Wills,  34  Beav.  600  ;  Re  Noble^s  Trusts,  L  R.,  5  Eq. 
140 ;  Re  Feltham's  Trusts,  1  Kay  &  J.  528 ;  Re  Kilveif  s  Trusts,  7  Law  Bepu, 
Ch.  Ap.  170 ;  41  L.  J.,  Ch.  351,  S.  C. ;  reversing  S.  C.  in  12  Law  Rep.,  Eq. 
183,  per  Malins,  V.-C. 

»  10  Beav.  536.    See,  also,  Douglas  v.  Fellows,  1  Kay,  114. 
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he  was  aware  she  had  had  a  natural  child,  and  that  he  had  treated 
her  kindly  since  its  birth  and  up  to  the  date  of  the  will ;  but  no 
proof  was  given  that  he  knew  whether  the  natural  child  was  a  boy 
or  a  girl.  The  claimants  of  the  estate  were  the  son  John,  the 
daughter  Margaret,  and  the  heir  at  law.  Under  these  circum* 
stances,  Lord  Langdale,  after  much  doubt,  came  to  the  conclusion, 
that  the  testator  meant  to  provide  for  his  nephew's  natural  <?hild  by 
Elizabeth  Abbott,  his  servant,  and  that  the  mistake  of  the  name 
and  sex  was  not  sufficient  to  defeat  the  devise.  In  another  case,^  a 
man,  during  the  lifetime  of  his  wife,  Mary,  had  married  a  second 
wife,  Caroline,  with  whom  he  continued  to  reside  up  to  the  date  of 
his  decease.  Shortly  before  his  death,  he  devised  certain  property 
to  ''his  dear  wife  Caroline,"  and  the  question  was,  which  of  the 
two  ladies,  for  both  survived  him,  was  designated  by  the  will :  the 
lawful  wife  who  was  wrongly,  or  the  unlawful  wife  who  was  rightly, 
named.  The  court  without  hesitation  held  that  Caroline  was 
entitled  to  take  under  the  devise. 

§  1217.  It  must,  however,  be  remembered,  that  in  cases  of  this  §  ^^^^ 
nature,  the  court, — fettered  by  a  rule  which  would  be  regarded  as 
absurd  in  the  ordinary  affairs  of  life, — cannot  receive  any  declara- 
tions of  the  testator  as  to  what  he  intended  to  do  in  making  his  will. 
This  was  the  precise  point  determined  in  the  leading  case  of  Doe  v, 
Hiscocks.^  There,  a  testator  devised  lands  to  his  son,  John  Hiscocks, 
for  life ;  and  after  his  decease,  to  his  grandson,  **  John,  the  eldest  son 
of  the  said  John  Hiscocks."  In  fact,  the  testator's  son  had  been  twice 
married ;  by  his  first  wife  he  had  Simon,  but  John  was  the  eldest 
son  of  the  second  marriage.  Under  these  circumstances  the  court 
held  that  evidence  of  the  instructions  given  by  the  testator  for 
his  will,  and  of  his  declarations,  was  inadmissible  for  the  purpose 
of  showing  which  of  these  two  grandsons  was  intended  by  the 
language  employed.^ 


^  Doe  «.  House,  5  Com.  B.  422 ;  Adams  v.  Jones,  21  L.  J.,  Ch.  352,  per 
Turner,  V.-C. ;  9  Hare,  486,  S.  C. ;  Dilley  v,  Matthews,  2  New  R.  60,  per 
Wood,  V.-C. 

'  5  M.  &  W.  363,  371,  where  Ld.  Abinger  questioiiB  and  oveirales  the 
contrary  dicta  of  Ld.  Kenyon  and  Lawrence,  J.,  in  Thomas  v.  Thomas,  6  T.  R 

677,  678. 
'  See,  also,  Diake  v.  Drake,  8  H.  of  L.  Cas.  172  ;  Douglas  v.  Fellows,  1  Kay 
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§  1218.  Thirdly,  the  description,  though  appKcable  in  no  respect  §  1104 
to  more  than  one  person  or  thing  shown  to  have  been  in  existence 
at  the  time  when  the  instrument  in  question  was  executed  or  made, 
may  not  accurately  specify  even  one  person  or  thing ;  that  is,  the 
description  of  the  subject  intended  may  be  true  in  part,  but  not 
true  in  every  particular.  Here,  though  parol  evidence  of  the 
author's  declarations  cannot  be  received,  the  instrument  will  not 
in  consequence  of  the  inaccuracy  be  regarded  as  inoperative ;  but  if, 
after  rejecting  so  much  of  the  description  as  is  false,  the  remainder 
will  enable  the  court  to  ascertain  with  legal  certainty  the  subject- 
matter  to  which  the  instrument  really  applies,  it  will  be  allowed  to 
take  effect.^  The  rule  in  such  cases  is  derived  from  the  civil  law : 
— ^Falsa  demonstratio  non  nocet,  cum  de  corpore  constat.  Thus, 
for  example,  where  a  testator  had  left  a  legacy  to  his  ''niece 
Elizabeth  Stringer,'*  and,  it  was  proved  that  at  the  date  of  the  wHI 
no  niece  of  that  name  was  Uving,  a  great-great-niece  of  the  testator, 
who,  of  course,  could  not  be  described  as  his  niece  with  any  regard 
to  precision  of  language,  and  whose  name  was  not  simply  Elizabeth, 
but  Elizabeth  Jane  Stringer,  was  held  entitled  to  the  bequest.^ 

§  1219.  This  case  is  further  remarkable  as  showing  with  what  §  ^^^^ 
unwise  strictness  the  rule  is  enforced,  which  excludes  parol  evidence 
of  a  testator's  declarations  and  intentions.  The  executors,  who  op- 
posed the  claim  of  the  great-great-niece,  did  so  on  what, — apart  from 
legal technicaUties, — would  be  regarded  as  very  strong  grounds;  for 
they  were  prepared,  had  the  court  permitted  them,  to  prove  the  follow* 
ing  facts.  The  testator  had  had  a  niece  named  Elizabeth  Stringer, 
to  whom  by  a  former  will  he  had  left  a  legacy.  This  niece,  who  was 
grandmother  of  the  claimant,  died  in  1848 ;  and  in  1850,  the 
testator  made  a  codicil  which,  without  alluding  to  the  lapsed 
legacy,  revoked  a  devise  to  his  grandson.  In  1852,  he  instructed 
his  soUcitor  to  prepare  a  second  codicil  with  the  view  of  restoring 
his  grandson  to  favour,  and  of  making  some  slight  alterations  in 


114  ;  Bemasconi  v,  Atkinson,  10  Hare,  345  ;  Farrer  v,  St.  Catherine's  ColL  16 
Law  Rep.,  Eq.  21,  per  Ld.  Selbome,  C. ;  42  L.  J.,  Ch.  809,  S.  C. 

1  See  Ford  v.  Batley,  23  L.  J.,  Ch.  225  ;  Coltman  v.  Gregory,  40  L.  J.,  CSi. 
352.  *  Stringer  v.  Gardiner,  27  Beav.  35  ;  4  De  Gex  &  J.  468,  S.  C. 
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the  disposition  of  his  property;  but  on  this  occasion  also  no 
reference  was  made  to  Elizabeth  Stringer's  legacy.  The  solicitor 
reeominended  that,  in  lieu  of  two  inconsistent  codicils,  a  new  will 
should  be  made ;  and  being  himself  ignorant  of  the  death  of  the 
niece,  he  copied  into  the  second  will  the  bequest  in  her  fiavonr  as  it 
stood  in  the  first  will.  The  draft  thas  framed  was  dnly  executed ; 
and  as  the  testator's  memory  was  impaired  by  age,  and  his  attention 
moreoyer  was  not  in  any  way  directed  to  the  legacy  in  question,  no 
reasonable  doubt  could  be  entertained  but  that,  as  it  had  been 
inserted  by  the  solicitor  through  ignorance,  it  was  allowed  to  remain 
by  the  testator  through  forgetfulness.  In  other  words,  assuming 
the  eyidence  to  be  admissible,  the  claimant  was  clearly  not  the 
object  of  the  testator's  bounty.  The  evidence,  however,  was  re- 
jected, first,  by  the  Master  of  the  Bolls,^  and  next,  by  the  full  Court 
of  Appeal,^  and  the  legacy  was  consequently  awarded  to  the  claimant. 

§  1220.  Returning  now  to  the  rule,  which  rejects  erroneous  $  iio4a 
descriptions,  provided  they  be  not  substantially  important,  it  should 
be  borne  in  mind,  as  an  essential  element  in  the  case,  that  enough 
must  remain  to  show  plainly  the  intent.  '^  The  rule,"  said  Mr. 
Justice  Parke,^  ^*  is  clearly  settled,  that  when  there  is  a  sufficient 
description  set  forth  of  premises,  by  giving  the  particular  name  of  a 
close,  or  otherwise,  we  may  reject  a  false  demonstration  ;  but  that 
if  the  premises  be  described  in  general  terms,  and  a  particular 
description  be  added,  the  latter  controls  the  former."  It  matters 
not  which  part  of  the  description  is  placed  first,  and  which  last,  in 
the  sentence ;  since  ''  it  is  vain  to  imagine  one  part  before  another ; 
fer  though  words  can  neither  be  spoken  nor  written  at  once,  yet  the 
mind  of  the  author  comprehends  them  at  once,  which  gives  vitam 
et  modum  to  the  sentence."  ^ 

§   1221.^  Therefore,  under  a  lease  of  ''  all  that  part  of  Blenheim  §  1105 
park,  situate  in  the  county  of  Oxford,  and  now  in  the  occupation 


>  Stringer  v.  Gardiner,  27  Beav.  35.  *  Id.,  4  De  Gex  &  J.  468. 

>  Doe  9.  Galloway,  5  B.  &  Ad.  43,  51.  See,  also,  Doe  v.  Hubbard,  15  Q.  B. 
227  ;  Doe  v.  Caipenter,  16  Q.  B.  181. 

*  Stukeley  v.  Butler,  Hob.  171.  '  Gr.  Ev.  §  301,  in  part. 
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of  one  S.,  lying"  within  certain  specified  abuttals,  "with  ai 
houses  thereto  belonging,  and  which  are  now  in  the  occnpat 
the  said  S.,"  a  house  lying  within  the  abuttals,  though  not  1 
occupation  of  S.,  was  held  to  pass.*  So,  by  a  devise  of  "  aU 
my  ferm  called  Trogue's  farm,  now  in  the  occupation  of  G., 
whole  farm  passed,  though  it  was  not  all  in  C'a  occupation.^ 
also,  a  devise  of  all  the  testator's  freehold  houses  in  Aldan 
etreet,  when  in  ^t  he  had  only  leasehold  houses  there,  has 
held  in  substance  and  effect  to  be  a  devise  of  bis  houses  ii 
street,  and  the  word  freehold  has  been  rejected  as  surplusage.* 
if  a  landlord,  having  but  one  bouse  in  a  street,  were  to  descr 
in  a  lease  by  a  wrong  number,  and  then  let  s  tenant  into  posw 
under  it,  he  could  not  afterwards  rely  on  the  error,  and  conten 
no  interest  had  passed ;  for  the  number  would  be  rejected 
immaterial  part  of  the  description.*  And  so,  where  lani 
described  in  a  patent  as  lying  in  the  county  of  M.,  and  fi 
described  by  reference  to  natural  monuments  ;  and  it  appears 
the  land  described  by  the  monuments  was  in  the  county  c 
and  not  of  M. ;  that  part  of  the  description  which  rels 
the  county  was  rejected.  The  entire  description  in  the  patoii 
the  court,  must  be  taken,  and  the  identity  of  the  land  ascert 
by  a  reasonable  construction  of  the  language  used.  If  ther 
repugnant  description,  which,  by  the  other  descriptionB  i 
patent,  clearly  appears  to  have  been  made  through  mistake 
does  not  make  void  the  patent.     But  if  the  land  granted 


'  Doe  V.  Galloway,  5  B.  &  Ad.  43  ;  Dyne  o.  Nufley,  14  Com.  B.  12i. 

*  Ooodtitle  V.  Southern,  1  M.  and  8eL  299,  rect^nisad  as  law  in  U 
Tiavera,  S  Eing.  253  ;  and  in  Slingsby  v.  Gtainget,  7  H.  of  L.  Caa,  £ 
Ld.  Cnmwortli.  See,  alao,  Haidwick  e.  Hardwicfc,  16  Law  Rep.,  Eq.  !■ 
Ld.  Selbome,  C. ;  42  L.  J.,  Ch.  636,  S.  C. ;  Barber  v.  Wood,  L.  R.  4 
885,  per  Hall,  T.-C. ;  46  L.  J.,  Ch.  728,  S.  C. ;  Nomya  v.  Franks,  I 
Eq.  18 ;  Keo^  v.  Keogh,  1.  R.,  8  Eq.  179  ;  5.  C.  on  app.  id.  449  ;  H 
V.  Hyde,  4  H.  &  N.  805  ;  Stanley  «.  Stanley,  2  Johna.  &.  Hem.  491  ;  1 
Lawday,  11  H.  of  L.  Cas.  375 ;  White  v.  Birch,  36  L.  J,,  Ch.  174,  per  ! 
V.-C. ;  In  re  Whatman,  34  L.  J.,  Pr.  &  Mat.  17. 

'  Day  0.  Trig,  1  P.  Wms.,  286,  cited  with  approbation  by  Tindal,  C 
Miller  V.  TrevetB,  8  Bing.  263 ;  Doe  u.  Cnmstotui,  7  M.  4  W.  1, 10^ 
Parke,  B. 

*  Hutchins  v.  Scott,  2  M.  &  W.  816,  per  Ld.  Abinger.  See  Hit. 
Groom,  5  Com.  B.  516. 
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inaccurately  described  as  to  render  its  identity  wholly  uncertain,  it 
is  admitted  that  the  grant  is  Toid.^  Again,  if  lands  are  described 
by  the  number  or  name  of  the  lot  or  parcel,  and  also  by  metes  and 
bounds,  and  the  grantor  owns  lands  answering  to  the  one  descrip- 
tion, and  not  to  the  other,  the  description  of  the  lands,  which  he 
owned,  will  be  taken  to  be  the  true  one,  and  the  other  will  be 
rejected  as  ialsa  demonstratio.^ 

§  1222.  The  rule  which  rejects  erroneous  description,  and  admits  §  1106 
parol  evidence  for  the  purpose  of  showing  how  the  mistake  arose, 
was  carried  to  its  extreme  bounds  in  the  cases  of  Selwood  v.  Mild- 
may,^  and  Lindgren  v.  Lindgren.^  In  the  former  of  these  cases,  a 
testator  had  devised  to  certain  legatees  1250Z.,  which  he  described 
as  "  part  of  his  stock  in  the  4  per  cent,  annuities  of  the  Bank  of 
England.'*  At  the  date  of  the  will,  and  thence  up  to  the  time  of 
his  death,  the  testator  had  no  such  stock,  but  he  had  had  some 
money  in  the  4  per  cents,  some  years  before,  and  had  sold  it  out, 
and  invested  the  produce  in  Long  Annuities.  Proof  of  these  facts 
being  tendered,  the  Master  of  the  Bolls  admitted  the  evidence,  not, 
indeed,  **  to  prove  that  there  was  a  mistake,  for  that  was  clear,  but 
to  show  how  it  arose ; "  and  his  Honour  then  held,  that,  as  the 
testator  obviously  meant  to  give  the  legacies,  but  mistook  the  fund, 
the  only  effect  of  the  mistake  as  explained  by  the  evidence  was,  that 
the  legacies  ceased  to  be  specific,  and  must  consequently  be  paid 
oat  of  the  general  personal  estate.  The  circumstances  in  Lindgren 
r.  Lindgren  were  nearly  identical  with  those  in  Selwood  v.  Mildmay, 
and  Lord  Langdale's  judgment  proceeded  on  the  same  grounds  as 
those  on  which  the  former  decision  was  founded.  ''It  is  very 
necessary  to  observe,"  said  his  lordship,  ''  that  in  the  case  of  Sel- 


1  Boardman  v.  Reed  &  Ford's  lessees,  6  Pet.  328,  346,  per  McLean,  J. 

'  Loondfl  V.  Jackson,  19  Johns.  449  ;  Lush  v.  Druse,  4  Wend.  313 ;  Jackson 
r.  Maiah,  6  Gowen,  881  ;  Worthington  v.  Hylyer,  4  Mass.  196 ;  Blague  v.  Qold, 
Cro.  Car.  447  ;  Swyft  v.  Eyres,  id.  548.  The  object  in  cases  of  this  kind  is,  to 
interpret  the  instrument  by  ascertaining  the  intent  of  the  parties ;  and  the 
rale  to  find  the  intent  is,  to  give  most  effect  to  those  things  about  which  men  are 
leaBt  liable  to  mistake.  Davis  t.  Rainaford,  17  Mass.  210 ;  Mclver  v.  Walker, 
9  Cnacli,  178. 

*  3  Yes.  306.  «  9  Beav.  368. 
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wood  V.  Mildmay,  the  evidence  was  received  only  for  the  purpose 
stated  hy  the  Master  of  the  Bolls  in  his  judgment/'  that  is,  in 
order  to  show  how  the  mistake  arose,  ^'  and  not,  as  it  has  been 
erroneously  supposed/  for  the  purpose  of  showing  that  the  testator, 
when  he  used  the  erroneous  description  of  the  4  per  cent.  8tod[, 
meant  to  bequeath  the  Long  Annuities,  which  he  had  purchased 
with  the  produce  of  the  4  per  cent,  stock ;  and  that  the  result  of 
the  case  was,  not  to  substitute  another  specific  subject  in  the  place 
of  a  specific  legacy  which  the  will  purported  to  bequeath ; — not  to 
substitute  the  Long  Annuities  which  the  testator  had,  and  did  not 
purport  to  give,  for  the  4  per  cent.  Bank  Annuities  which  he  had 
not,  and  did  purport  to  give ;  "  but  simply  to  render  legacies,  which 
were  prima  facie  specific,  payable  out  of  the  general  personal 
estate.^ 

§  1228.  In  connexion  with  this  subject,  notice  may  be  taken  of  a  §  iK't 
somewhat  arbitrary  rule  of  equitable  construction,  which  prevails  in 
the  courts  with  reference  to  the  interpretation  of  wills.  The  rule  is, 
that  if  legacies  be  given  to  any  specified  number  of  children,  as,  for 
instance,  500i^.  apiece  to  the  three  children  of  A.,  and  it  turn  oat 
that  at  the  date  of  the  will  A.  had  a  larger  number  of  children,  the 
court  will  reject  the  number  mentioned  in  the  will,  upon  the  pie- 
sumption  of  mistake,  and  will  award  a  legacy  of  600Z.  to  each  of 
A.'s  children.^ 

§  1224.  Although  false  statements,  which  have  been  introduced  §  H^^ 
into  an  instrument  by  way  of  aflSrmation  only,  may  be  rejected,  pro- 
vided the  remaining  description  be  sufficient  to  identify  the  person 


1  In  Miller  v.  Travers,  8  Bing.  252,  253  ;  and  Doe  v,  Hiscocks,  6  M.  &  W. 
370. 

*  9  Beav.  363.  See,  also,  Quennell  v.  Turner,  13  Beav.  240 ;  Tann  v.  Tann, 
2  New  R.  412,  per  Romilly,  M.  R. ;  and  Hunt  v.  Tulk,  2  DeGex,  M.  &G.  300, 
in  which  last  case  the  Lords  Justices,  in  order  to  set  right  what  appealed  to 
them  to  be  an  obvious  clerical  error,  held  that  the  words,  "  fourth  schedule,"  in 
a  will,  should  be  read  as  if  they  were  "  fifth  schedule." 

s  Daniell  v,  Daniell,  4  De  Qez  &  Sm.  337 ;  McKechnie  v.  Vaughan,  15  Law 
Rep.,  Eq.  289,  per  James,  L.  J. ;  Morrison  v.  Martin,  5  Hare,  507  ;  Lee  tx.  Pain, 
4  Haie,  249,  250 ;  Scott  v.  Fenoulhett,  1  Cox,  Ch.  R.  79  ;  Yeats  v.  Teats,  16 
Beav.  170.  See  Wrightson  v.  Calvert,  1  Johns.  &  Hem.  5i60 ;  Newman  t 
Piercey,  L.  R.,  4  Ch.  D.  41  ;  46  L.  J.,  Ch.  36,  S.  C. 
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or  thing  intended,  they  cannot  be  disregarded,  if  they  have  been 
nsed  by  way  of  exception  or  limitation ;  because,  in  this  latter  case, 
it  is  obvioas  that  they  were  intended  to  have  a  material  operation.^ 
Moreoyer,  the  reader  mast  not  lose  sight  of  another  acknowledged 
role  of  constraction,  that  if  there  be  one  subject-matter,  wherein  all 
the  demonstrations  in  a  written  instrument  are  true,  and  another 
wherein  part  are  true  and  part  false,  the  words  of  such  instrument 
shall  be  intended  words  of  true  limitation  to  pass  only  that  subject- 
matter  wherein  all  the  circumstances  are  true.^     Such  is  the  correct 
meaning  of  the  maxim  enunciated  by  Lord  Bacon,  ''  Non  accipi 
debent  verba  in  demonstrationem  falsam  qusB  competunt  in  limita- 
tionem  veram."^    Thus,  where  a  devise  was  of  "  all  my  messuages 
situate  at,  in,  or  near  Snig  Hill,  which  I  lately  purchased  of  the 
Duke  of  Norfolk ;  '*  and  it  appeared  that  the  testator  had  bought  of 
the  Doke  four  houses  very  near  Snig  Hill,  and  two  at  some  con- 
siderable distance  from  it,  and  in  a  place  bearing  a  different  name ; 
the  court  held  that  the  four  houses  only  passed  by  the  devise^ 
though  all  the  six  had  been  purchased  by  one  conveyance,  and  the 
testator  had  redeemed  the  land  tax  upon  all  by  one  contract.^    So, 
under  a  bill  of  sale  assigning  ''all  the  household  goods  of  every 
description  at  No.  2,  Meadow  Place,  more  particularly  set  forth  in 
an  inventory  of  even  date  herewith,"  no  goods  will  pass  except  those 
specified  in  the  inventory.^ 

§  1225.  Where  a  testator  devised  to  A.  his  freehold  messuage,  §  1108 
farm,  lands,  and  hereditaments,  in  the  county  of  B.,  and  it  appeared 
that  he  had  a  farm  in  that  county,  consisting  of  a  messuage  and 

*  TayloK  V,  Party,  1  M.  &  Qr.  623,  per  Maule,  J. 

*  Doe  «.  Bower,  3  B.  &  Ad.  459,  460,  per  Parke,  J. ;  Ex  parte  Kirk,  in  re 
Bennett,  L.  R.,  5  Ch.  D.  800,  per  Ct.  of  App.  overruling  S.  C,  nom.  Ex  parte 
Cloee,  in  re  Bennett  &  Glave,  46  L.  J.,  Bk.  3. 

*  Morrell  v.  Fifiher,  4  Ex.  R.  604,  per  Alderson,  B.  See,  also,  Boyle  v. 
Mulholland,  10  Ir.  Law  R.,  N.  S.  150  ;  Horner  v.  Homer,  46  L.  J.,  Ch.  617, 
620,  per  Fry,  J. 

*  Doe  V.  Bowtf,  3  B.  &  Ad.  453  ;  Pogson  v.  Thomas,  6  Bing.  N.  C.  337  ;  Doe 
».  Aahley,  10  Q.  B.  663  ;  Webber  v.  Stanley,  16  Com.  B.,  N.  S.  698  ;  33  L.  J., 
C.  P.  217,  S.  C. ;  Smith  and  Goddard  v.  Ridgway,  2  H.  &  C.  37  ;  S.  C.  in  Ex. 
Ch.,  4  H.  &  C.  577  ;  Pedley  v.  Doddg,  2  Law  Rep.,  Eq.  819. 

»  Woodu.  Rowcliffe,  6  Ex.  R.  407 ;  Morrell  v,  Fisher,  4  Ex.  R.  591  ;  Barton 
r.  Dawes,  10  Com.  B.  261. 
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116  acres,  the  greater  part  of  which  wax  freehold,  but  a  : 
portion  was  leasehold  for  a  long  term  of  years  at  a  pepper-corn 
the  coort  held  that  as  the  devise  correctly  described  the  &e€ 
the  leasehold  part  was  not  included  therein,  though  it  was  p 
that  this  part  was  interBperaed  with,  and  undistinguishable 
the  &eehold,  and  that  the  whole  farm  had  always  been  treat 
freehold  by  the  testator.'  It  aeems  that  this  last  rule  will  I 
forced  with  greater  strictness,  where  an  interpretation  is  to  b 
npon  a  devise  of  real  estate,  than  in  other  cases ;  for  it  is  an  i 
lished  doctrine  of  construction,  that  an  heir-at-law  shall  n 
disinherited  except  by  express  words.^ 

g  1226.  From  the  preceding  cases  end  observations  the  f< 
ing  rules  may  be  collected.  First,  whore  in  a  written  instn 
the  description  of  the  person  or  thing  intended  is  applicaU- 
legal  certainty  to  each  of  several  s^ibjects,  extrinsic  evideno 
eluding  proof  of  declarations  of  intention,  is  admissible  to  est 
which  of  such  subjects  was  intended  by  the  author.'  Seconi 
the  description  of  the  person  or  thing  be  partly  aj^Ueabl 
partly  inapplicable  to  each  of  several  sviijectt,  though  exl 
evidence  of  the  Bnrronnding  circumstances  may  be  received  ft 
purpose  of  ascertaining  to  which  of  such  subjects  the  Ian 
apphes,  yet  evidence  of  the  author's  declarations  of  intentia 
be  inadmissible.*  Thirdly,  if  the  description  be  partly  correc 
partly  incorrect,  and  the  correct  part  be  sufficient  of  itself  to  i 
the  court  to  identify  the  subject  intended,  while  the  incorrect  ] 
inapplicable  to  any  subject,  parol  evidence  will  be  admissible 
same  extent  as  in  the  last  case,  and  the  instrument  will  be  rei 
operative  by  rejecting  the  erroneous  statement.*  FourtKly, 
description  be  whoUy  inapplicable  to  the  subject  intended,  o 
to  be  intended  by  it,  evidence  cannot  be  received  to  prove  vrb 
what  the  author  really  intended  to  describe.*     Fifflily,  if  thi 


1  Stone  V.  Greening,  13  Sim.  390  ;  HaU  v.  Fisher,  1  Coll.«47  ;  Qnei 
Turner,  13  Eeav.  240  ;  Evnns  v.  AngeU,  26  Beav.  202.  Sec,  also,  G 
GiUiat,  28  Beav.  481 ;  Mathews  v.  Mathewe,  4  Law  Sep.,  Eq.  278. 

'  Doe  *.  Bower,  2  B.  &  Ad.  469,  per  Parke,  J. 

»  WigT.  Wilb,  leo. 

*  Doe  r.  HiBCOcks,  6  M.  &  W.  33.  '  TTigr.  Willa,  67— 70.  •] 
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goage  of  a  written  instrument,  when  interpreted  according  to  its 
primary  meaning,  be  insensible  with  reference  to  extrinsic  oircnm- 
stanoes,  collateral  facts  may  be  resorted  to,  in  order  to  show  that  in 
some  secondary  sense  of  the  words,  and  in  one  in  which  the  author 
meant  to  use  them,  the  instrument  may  have  a  full  effect.^ 

§  1227.'  It  remains  only  to  notice  a  class  of  cases  in  which  parol  §1110 
declarations  of  intention,  in  common  with  other  extrinsic  evidence, 
are  allowed  to  affect  the  operation  of  a  writing,  though  the  writing 
on  its  fiice  is  free  from  ambiguity.  The  class  alluded  to  embraces 
all  those  cases  in  which  evidence  is  offered  to  rebxvt  an  equity?  The 
meaning  of  this  is,  that,  where  the  principles  of  Equity  raise  a  pre- 
Bomption  against  the  apparent  intention  of  a  written  instrument, 
such  presumption  may  be  repelled  by  extrinsic  evidence,  whether  of 
declarations,  or  of  collateral  facts,  showing  the  intention  to  be  other- 
wise.^ The  simplest  instance  of  this  occurs,  when  two  legacies,  left 
to  the  same  person  by  different  testamentary  instruments,  are,  con- 
trary to  the  general  rule,^  presumed  not  to  have  been  intended  as 
comnlative,  on  the  ground  that  the  sums  and  the  expressed  motives 
of  both  exactly  correspond.'  Here,  to  rebut  the  presumption,  which 
makes  one  of  these  legacies  inoperative,  parol  evidence  of  every  kind 
will  be  received ;  its  effect  being,  not  to  show  that  the  testator  did 
not  mean  what  he  said,  but,  on  the  contrary,  to  prove  that  he  did 
mean  what  he  has  expressed.^  In  like  manner,  extrinsic  evidence  is 


»  Doe  V,  HiscockB,  5  M.  &  W.  369,  370,  per  Ld.  Abinger ;  Wigr.  Wills,  11, 
cited  ante,  §  1131,  n.  4.  2  Qr.  Ev.  §  296,  in  part. 

»  See  BuUdey  v,  Littlebuiy,  2  Vem.  621 ;  3  Br.  P.  C.  43,  S.  C. ;  Francis 
T,  Dicfaiield,  2  Coop.  532. 

•  Hall  V.  Hill,  1  Dni.  &  War.  113,  114,  per  Sugden,  C. ;  rfurst  «.  Beach,  5 
Madd.  351  ;  Trimmer  v,  Bayne,  7  Ves.  518,  per  Ld.  Eldon. 

•  See  Russell  -p.  Dickson,  4  H.  of  L.  Cas.  293 ;  Brennan  v.  Moran,  6  Ir. 
Eq.  R.,  N.  S.  126 ;  Wilson  v,  O'Leary,  12  Law  Rep.,  Ecj.  525,  per  Bacon, 
V.-C.  ;  40  L.  J.,  Ch.  709,  S.  C.  ;  aff.  by  Lds.  Js.,  41  L.  J.,  Ch.  342 ;  7  Law 
R«p.,  Ch.  Ap.  448,  S.  C. ;  Hubbard  r.  Alexander,  L.  R.,  3  Cli.  D.  738 ;  46 
L  J.,  Ck  740,  S.  C. 

•  Tatham  «.  Drummond,  33  L.  J.,  Ch.  438,  per  Wood,  V.-C. ;  Tuckey  t>. 
Hendenon,  33  Beav.  174. 

'  HoTst  V,  Beach,  5  Madd.  351,  359,  360,  per  Leach,  V.-C. ;  recognised  in 
Hall  t.  Hill,  1  Dm.  &  War.  116, 127,  by  Sugden,  C. 
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admissible  to  repel  the  presumption  against  doable  portions,^  which 
the  conrts  raise,  when  a  father  makes  a  provision  for  his  daughter 
by  settlement  on  her  marriage,  and  afterwards  provides  for  her  hy 
his  will.^  So,  also,  to  repel  the  presumption,  that  the  portionment' 
of  a  legatee  by  a  parent  or  person  in  loco  parentis,^  was  intended  to 
operate  as  an  ademption,  though  only  pro  tanto,^  of  the  legacy.^ 

§  1228.   Again,  the  courts, — after  establishing  the  somewhat  §  liw 
forced  presumption,  that  a  debt  due  from  a  testator  is  intended  to 
be  satisfied  by  a  legacy  of  a  greater  or  equal  amount  bequeathed  by 
him  to  his  creditor,^ — ^have  been  so  little  satisfied  with  the  law  thus 
made,  that  for  a  long  period  they  have  eagerly  caught  at  any  trifling 


See  Montague  v,  Montague,  15  Beav.  565.  This  presumption  is  not  recog- 
nised in  Scotland,  Kippen  v.  Darley,  3  Macc^.  Sc.  Cas.  H.  of  L.  203. 

2  Weall  V.  Bice,  2  Russ.  &  Myl.  251,  267  ;  Ld.  Glengall  v,  Barnard,  1  Keen, 
769,  793  ;  Hall  v.  Hill,  1  Dm.  &  War.  128—131,  per  Sugden,  C,  explainia? 
and  limiting  the  two  former  cases.  See  Lady  E.  Thynne  v,  Ltl.  GlengaD, 
2  H.  of  L.  Cas.  153—165  ;  Ld.  Jn.  Chichester  v,  Coventryj  36  L.  J.,  Ch.  673, 
per  Dom.  Proc. ;  2  Law  Bep.,  H.  L.  71,  S.  C. ;  Nevin  v,  Drysdale,  4  Law  Bep., 
Eq.  517,  per  Wood,  V.-C.  ;  36  L.  J.,  Ch.  662,  S.  C.  ;  Dawson  v.  Dawson, 
4  Law  Bep.,  Eq.  504,  per  Wood,  V.-C.  ;  BusseU  v.  St.  Aubyn,  L.  B.  2  Ch.  D. 
398,  per  Bacon,  V.-C.  ;  46  L.  J.,  Ch.  641,  S.  C. ;  Bennett  v,  Houldswoiih, 
46  L.  J.,  Ch.  646,  per  id. 

'  This  need  not  be  by  deed,  or  in  consideration  of  marriage,  Leighton  r. 
Leighton,  43  L.  J.,  Ch.  594,  per  Hall,  V.-C.  ;  18  Law  Bep.,  Eq.  468,  S.  C. 

*  See  Benham  v.  Newell,  24  L.  J.,  Ch.  424,  per  Bomilly,  M.  R ;  S.  C. 
nom.  Palmer  v,  Newall,  20  Beav.  32 ;  8  De  Gex,  M.  &  G.  74,  S.  C.  ;  CaiupWU 
V.  Campbell,  35  L.  J.,  Ch.  241,  per  Wood,  V.-C.  ;  1  Law  Rep.,  Eq.  383,  S.  C. 

*  Pym  V,  Lockyer,  5  Myl.  &  Cr.  29,  per  Ld.  Cottenham ;  recognised  in 
Suisse  V.  Lowther,  2  Hare,  434,  per  Wigram,  V.-C.  See  Montefiore  r.  Guedallai 
29  L.  J.,  Ch.  65  ;  1  De  Gex,  F.  &  J.  93,  S.  C. ;  Fowkes  v.  Pascoe,  44  L  J., 
Ch.  367,  per  Lds.  Js. ;  10  Law  Bep.,  Ch.  Ap.  343,  S.  C. ;  Bavenscroft  v.  Jones, 
33  L.  J.,  Ch.  482 ;  32  Beav.  669,  S.  C.  ;  Watson  v.  Watson,  33  Beav.  574 ;  In  re 
Peacock's  estate,  14  Law  Bep.,  Eq.  236. 

*  Trimmer  v,  Bayne,  7  Ves.  515,  per  Ld.  Eldon ;  Hall  v.  Hill,  1  Dm.  &  War. 
120  ;  Cooper  v.  Macdonald,  42  L.  J.,  Ch.  533,  538,  per  Ld.  Selborae,  C; 
16  Law  Bep.,  Eq.  258,  S.  C. ;  Curtin  v.  Evans,  I.  R,  9  Eq.  553 ;  Kiit  r. 
Eddowes,  3  Hare,  517,  per  Wigram,  V.-O.  ;  Hopwood  v,  Hopwood,  26  L.  J.j 
Ch.  292 ;  22  Beav.  488,  S.  C. ;  29  L.  J.,  Ch.  747,  S.  C.  in  Dom.  Proc. ; 
7  H.  of  L.  Caa.  728,  S.  C. ;  Schofield  v.  Heap,  28  L.  J.,  Ch.  104  ;  Beckton  c 
Barton,  27  Beav.  99  ;  Phillips  v,  Phillips,  34  Beav.  19.    See  ante,  §  1146. 

7  Brown  v,  Dawson,  Prec.  in  Ch.  240  ;  Fowler  v.  Fowler,  3  P.  Wms.  353 ; 
Atkinson  v.  Littlewood,  18  Law  Bep.,  Eq.  595. 
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circnmstancc,  whether  arising  out  of  the  language  of  the  will,^  or 
brought  under  their  notice  hy  extrinsic  evidence,^  in  order  to  afford 
ihem  an  excuse  for  evading  a  rule  of  such  questionable  policy.* 
Another  illustration  is  furnished  by  the  doctrine  of  resulting  trusts, 
where  a  man  purchases  property  in  the  name  of  a  stranger.  Here, 
9a  before  observed,^  the  law  raises  a  presumption  in  favour  of  the 
person  who  paid  the  purchase  money ;  but  still  the  stranger  may 
give  parol  evidence  to  support  his  title,  and  show  that  the  purchase  , 
was  intended  for  his  benefit,  that  is,  he  may  rebut  the  presumption, 
and  support  the  instrument.*^ 

§  1229.  In  all  these  cases,  when  parol  evidence  has  been  first  §  nil 
admitted  to  show  that  the  presumption  drawn  by  the  law  is  not  in 
accordance  with  the  real  intention  of  the  author  of  the  instrument, 
counter  evidence  will  likewise  be  received  to  fortify  the  presump- 
tion; the  evidence  on  either  side  being  admissible,  not  for  the 
purpose  of  proving,  in  the  first  instance,  with  what  intent  the 
writing  was  made,  but  simply  with  the  view  of  ascertaining  whether 
the  presumption,  which  the  law  has  raised,  is  well  or  ill  founded.' 
But  here  it  must  be  carefully  noted,  that,  in  the  absence  of  evidence 
to  countervail  the  presumption,  no  parol  evidence  in  support  of  it 
can  be  adduced ;  for,  in  the  first  place,  such  evidence  would  be  un- 
necessary ;  and  next,  its  effect,  if  it  had  any,  would  be  to  contradict 
the  language  of  the  instrument.^  If,  then,  the  circumstances  on 
the  face  of  the  instrument  are  such  as  to  rebut  the  presumption 
drawn  by  the  law,  or  if  the  court  does  not  raise  any  presumption  at 
all,  parol  evidence  to  fortify  the  presumption  in  the  one  case,  or  to 
create  it  in  the  other,  will  be  alike  inadmissible ;  because,  in  either 


'  Rowe  r.  Rowc,  2  De  Gex  &  Sm.  297  ;  Matthews  v,  Matthews,  2  Ves.  Sen. 
636  ;  Bartlett  r.  Gillaid,  3  Buss.  156. 
«  Wallace  v,  Pomfret,  11  Ves.  547. 
»  See  Edmunds  v.  Low,  3  Kay  &  J.  318.  *  Ante,  §  1017. 

•  Hall  V.  Hill,  1  Dru.  &  War.  114,  per  Sugden,  C.  See,  also,  Sidmouth  «. 
Sidmouth,  2  Beav.  447 ;  Williams  v.  Williams,  32  Beav.  370 ;  Nicholson  v. 
Mulligan,  L  B.,  3  Eq.  308. 

•  Kirk  V,  Eddowes,  3  Hare,  517,  620 ;  Hall  r.  HiU,  1  Dru.  &  War.  121 ; 
FerriB  v.  Goodbum,  27  L.  J.,  Ch.  574. 

3  V 
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event,  the  effect  of  the  evidence  wonld  be  to  contradict  the  appu 
meaning  of  the  writing.' 

g  1230.  The  important  case  of  Hall  v.  Hill*  affoids  a  good  il 
tration  of  this  diatinction.  There  a  father,  upon  the  marriagi 
his  daughter,  had  given  &  bond  to  the  husband  to  secure  the  ] 
ment  of  8001.,  part  to  be  paid  during  his  life,  and  the  residue  at 
decease.  He  sabseqoently  by  his  will  bequeathed  to  his  dang 
a  legacy  for  8001. ;  and  the  qaestion  was,  whether  this  legat^  o 
be  considered  as  a  satis&ction  of  the  debt.  Parol  evidence  of 
testator's  declaration  was  tendered  to  show  that  such  was  his 
intention,  and  Lord  Chancellor  Sugden  acknowledged  that  the 
dence,  if  admissible,  was  conclusive  on  the  subject.^  His  lords 
however,  finally  decided,  that  though  the  debt  was  to  be  regaide 
the  Ught  of  a  portion,*  yet  as  it  was  due  to  the  daughter's  husbi 
while  the  legacy  was  left  to  the  daughter  herself,  the  ordinaiy 
sumption  against  doable  portions  was  rebutted  by  the  languag 
the  instruments,  or,  rather,  it  could  not,  under  the  circumstai 
be  raised  by  the  court ;  and  the  consequence  was,  that  the  ded 
tions  were  rejected.  Indeed,  the  evidence  would  have  been  eqi 
inadmissible  in  the  first  instance,  on  the  ground  of  its  inutility, 
the  ordinary  presumption  arisen ;  though,  in  such  case,  had 
opponent  offered  parol  evidence  to  show  that  the  testator  inter 
that  the  debt  should  not  be  satisfied  by  the  legacy,  the  evidi 
rejected  might  then  have  been  received  with  overwhelming  effed 
corroborate  and  establish  the  presumption  of  law. 

§  1281.  With  the  view  of  clearly  understanding  the  sub 
nnder  discussion,  it  is  essential  to  distinguish  between  mere  I 


1  Benham  v.  NeweU,  24  L.  J.,  Ch.  429,  per  Eomilly,  M.  R.  ;  S.  C.  n 
Palmer  «.  Newell,  20  Beav.  32  ;  8  De  Gex,  M.  &  G.  74,  S.  C. 

'  1  Dm.  &  War.  94.  This  caae  deserves  an  attentive  pemsal,  thejuil^«i 
Sugden,  C,  containing  an  elaborate  discusaion  of  all  the  important  aathon 
on  the  subject.  The  cases  of  Wallace  v.  Pomfret,  1 1  Ves.  642 ;  Coote  f .  R 
2  Br.  C.  C.  521 ;  Weall  v.  Rice,  2  Russ.  &  Myl.  251,  263 ;  Booker  r.  Al 
2  BoEB.  &  Myl.  270  ;  and  Lloyd  v.  Harvey,  id.  310,  axe  much  shaken,  if 
overruled,  hy  this  decirfon. 

»  1  Dru.  &  War.  112.  *  Id.  108,  lOB. 
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presumptions  and  rules  of  construction ;  because,  while  the  former 
may  be  rebutted,  and  if  rebutted,  supported  also,  by  parol  testi- 
mony, no  eyidence  can  be  received  on  either  side,  if  the  court  hy 
construction  can  arrive  at  a  conclusion  respecting  the  meaning  of 
the  instrument.^  Yet,  important  as  it  is  to  mark  this  distinction, 
it  is  by  no  means  easy  on  all  occasions  to  do  so  ;  and  the  difficulty 
is  increased  by  the  loose  manner  in  which  the  word  **  presumption  " 
has  occasionally  been  used.  Thus,  instead  of  confining  it  to  its 
strict  sense,  as  meaning  an  inference  raised  by  the  courts  indepen- 
dently of,  or  against,  the  words  of  an  instrument,  it  is  often  em- 
ployed as  denoting  an  inference  in  favour  of  a  given  construction  of 
particular  language.^  For  instance,  in  Coote  v.  Boyd,^  Lord  Thur- 
low  says : — **  Where  the  presumption  arises  from  the  construction 
of  words,  simply  qua  words,  no  evidence  can  be  admitted," — evi- 
dently using  the  word  presumption  as  tantamount  to  a  rule  of  law. 
Among  the  rules  of  construction^  which  have  occasionally  been  mis- 
taken for  legal  presumptions,  may  be  mentioned  the  one  now  clearly 
established,  which  awards  to  a  stranger  legatee  as  many  legacies  as 
are  bequeathed  to  him  by  separate  instruments,  unless  the  instru- 
ments themselves  contain  intrinsic  evidence  that  the  legacies  were 
not  intended  to  be  cumulative,  or  unless  the  double  coincidence  of 
the  same  amounts  and  the  same  expressed  motives  appearing  in 
each  instrument,  induces  the  court  to  presume  that  repetition,  and 
not  accumulation,  was  intended.^  Extrinsic  evidence  cannot  be 
received  to  impugn  this  rule ;  for  to  admit  it  would  be  to  construe 
a  writing  by  parol  evidence.^ 


>  Lee  V.  Pain,  4  Hare,  216,  per  "Wigram,  V.-C. ;  Hall  v.  Hill,  1  Dm.  &  War. 
116,  122,  126, 132, 133,  per  Sugden,  C;  Barrs  v.  Fewkes,  34  L.  J.,  Ch.  522,  per 
Wood,  V.-C. 

«  Lee  r.  Pain,  4  Hare,  216,  217,  per  Wigram,  V.-C. 

»  2  Br,  C.  C.  527. 

*  For  other  niles  of  construction  relating  to  wills,  see  7  W.  4  &  1  V.,  c.  26, 
§§  24—53  ;  Re  George's  Estate,  King  v.  George,  46  L.  J.,  Ch.  670,  per  Ct.  of  App. 

^  Hurst  ff.  Beach,  5  Madd.  358  ;  Suisse  «.  Lowther,  2  Hare,  424,  432,  433 ; 
Lee  V.  Pain,  4  Hare,  216—218 ;  Kirk  v.  Eddowes,  3  Hare,  616  j  Roch  v,  Callen, 
C  Hare,  531.  «  Id. 
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PART   III. 

INSTRUMENTS  OF  EVIDENCE. 


CHAPTER   I. 

WITNESSES,   AKD   THE  MEANS  OF   PBOCUKINa  THBIB  ATTENDANCE. 

§  1232.  In  the  Third  Part  of  this  work,  it  is  intended  to  tref 
of  the  InstramentB  of  evidence,  or,  in  other  words,  of  the  me&ns  \ 
which  facts  are  proved.  In  dealing  with  thiB  subject  an  attem] 
will  be  made  to  show  how  such  inBtruments  are  obtained,  in  vhi 
manner  they  are  used,  to  what  extent,  and  under  what  circoit 
Btaneee,  they  are  admiBsible,  and  what  is  their  effect. 

§  1288.^  Now,  the  Instrnments  of  Evidence  are  divided  into  t« 
classes,  the  unwritten  and  the  written.  By  unwritten,  or  oral  er 
dence,  is  meant  the  testimony  given  by  witnesses,  vivd  voce,  eithi 
in  open  court,  or  before  a  magistrate  or  other  officer,  acting  by  virti 
of  a  commission  or  other  legal  authority.  Under  this  head  it 
proposed  briefly  to  consider,  first,  the  methodB,  in  general,  of  pr 
curing  the  attendance  and  testimony  of  witnesses ;  secondly,  tl 
competency  of  witnesses ;  and,  thirdly,  the  practice  which  obt&ii 
in  the  examination  of  witnesses,  and  herein,  of  the  impeachme 
and  corroboration  of  their  testimony. 

§  12S4.  In  cn'minaZcastrj,  the  ordinary  and  most  effectnal  methi 
of  enforcing  the  attendance  of  witnesBCs  for  the  Crown  is  by  reec 
nisance,  which  is  a  bond  of  record,  testifying  that  the  recognis 
owes  the  Queen  a  certain  sum,  to  be  levied  on  his  goods  and  tei 
ments  for  the  ase  of  her  Majesty,  if  he  fail  to  appear  and  gi 
evidence  at  the  time  and  place  specified  in  the  condition.'     ] 

'  Gr.  Ev.  5§  307,  308,  io  great  part. 

'  See  furm  in  Sch.  0.  1,  to  11  &  18  V.,  c.  42. 
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Btatuto  11  &  12  v.,  c.  42,  §  20,  the  justice  before  whom  the  pre- 
liminary investigation  is  heard,  is  authorised  in  all  cases,  whether 
of  felony  or  misdemeanor,  to  bind  by  recognisance  all  such  persons 
as  know  the  facts  or  circumstances  of  the  case,  to  appear  and  give 
evidence  before  the  grand  jury  and  at  the  trial  against  the  party 
accused;^  and  the  Act  of  7  G.  4,  c.  64,  gives  similar  power  to  all 
coroners,  taking  an  inquisition,  whereby  any  person  shall  be  indicted 
for  manslaughter  or  murder,  or  as  an  accessory  to  murder  before  the 

§  1235.  These  provisions,  which  respectively  apply  to  justices  §  1117 
and  coroners,  not  only  of  counties,  but  of  all  other  jurisdictions,^ 
are  obviously  of  great  use  in  promoting  the  due  administration  of 
justice ;  but,  in  order  to  avoid  any  hardship  which,  in  the  event 
of  non-attendance,' witnesses  might  incur  from  having  their  recog- 
nisances indiscriminately  estreated,  it  is  enacted,  that  the  officer  of 
the  court,  by  whom  the  estreats  are  made  out,  shall  prepare  a  written 
list  of  defaulters,  specifying  the  name,  residence,  and  trade  or  pro- 
fession of  each,  the  nature  of  the  offence  respecting  which  he  was 
to  testify,  the  cause,  if  known,  of  his  absence,  and  the  fact  whether 
by  reason  of  his  non-attendance  the  ends  of  justice  have  been  de- 
feated or  delayed.  This  list  must  then  be  laid  before  the  judge  at 
the  assizes,  or  before  the  recorder  or  other  corporate  officer,  or  the 
chairman  or  two  other  justices  of  the  peace  at  the  sessions,  who  are 
respectively  required  to  examine  it,  and  to  make  such  order  touching 
the  estreating  of  the  recognisances  as  they  shall  consider  just ;  but 
no  recognisance  can  be  estreated  or  put  in  process,  without  the 
written  order  of  the  presiding  judge  or  other  persons,  before  whom 
the  list  has  been  laid.^    If  the  witness,  after  haviug  been  examined 


>  The  correspond.  Irifih  Act,  14  &  15  V.,  c.  93,  enacts  in  §  13,  cl.  6,  that 
**  whenever  in  cases  of  indictable  offences  the  justice  or  justices  shall  see 
tit,  they  may  hind  the  witnesses  by  recognisance  to  appear  at  the  trial  of 
the  offender  and  give  evidence  against  him,"  and  if  such  witnesses  refuse  to 
be  bound,  they  may  be  committed.  The  form  of  the  recognisance  is  given  in 
the  Sch. 

*  7  G.  4,  c.  64,  §  4  ;  9  G.  4,  c.  54,  §  4,  Ir. 

»  11  &  12  v.,  c.  42,  §§  1,  16,  20 ;  7  G.  4,  c.  64,  §  6 ;  14  &  15  V.,  c.  93, 
5  44,  It. 

*  7  G.  4,  c.  64,  §  31  ;  9  G.  4,  c.  54,  §  34,  Ir. 
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on  oath  before  the  magistrate  or  coroner,  shall  refuse  to  be  bound 
over,  he  may  be  committed;^  and  where  a  married  woman,  who 
could  not  enter  into  her  own  recognisance,  refused  either  to  appear 
at  the  sessions  or  to  find  sureties  for  her  appearance,  the  court  held 
that  the  justice  was  folly  warranted  in  committing  her,  in  order  that 
she  might  be  forthcoming  as  a  witness  at  the  trial.^  It  seems  that 
a  recognisance  to  prosecute  or  give  evidence  is  binding  on  an  in&nt; 
at  least,  it  has  been  held  that  infancy  is  no  ground  for  discharging 
a  forfeited  recognisance  to  appear  at  the  assizes  to  prosecute 
for  felony;^  but  the  better  opinion  is,  that  a  justice  is  not 
.  authorised  to  commit  any  witness  for  refusing  to  find  sureties  to 
be  bound  with  him,  provided  he  be  willing  to  enter  into  his  own 
recognisance.^ 

§  1286.  This  mode  of  enforcing  attendance  on  criminal  trials  is  §  ^^^^' 
not  confined  to  witnesses  for  the  Crown,  but  extends  equally  to  those 
whom  the  accused  wishes  to  call  on  his  behalf.  By  an  Act  passed 
in  1867,  it  is  rendered  necessary  that  the  committing  justice 
should  ask  the  accused  "  whether  he  desires  to  call  any  witnesses," 
and  if  he  answers  in  the  affirmative,  the  witnesses  are  sworn,  and 
examined,  and  their  depositions  are  reduced  to  writing.^  The 
statute  then  goes  on  to  enact,  that  "  such  witnesses, — ^not  being  wit- 
nesses merely  to  the  character  of  the  accused, — as  shall  in  the 
I  opinion  of  the  justice  give  evidence  in  any  way  material  to  the  case, 

\  or  tending  to  prove  the  innocence  of  the  accused,  shall  be  bound 

by  recognisance  to  appear  and  give  evidence  at  the  trial."  * 

§  1237.  Neither  is  the  procedure  by  recognisance  limited  to  in-  §  lllS 
dictable  offences,  but  it  may  be  adopted  in  several  cases,  whei«  an 
appeal  lies  to  the  sessions  from  the  conviction  of  one  or  mor«  jus- 

1  11  &  12  v.,  c.  42,  §  20 ;  2  Hale,  P.  C.  282  ;  Bennet  v.  Watson,  3  M.  &Sd. 
1 ;  9  G.  4,  c.  54,  §  2,  Jr.    See  Ashton's  case,  7  Q.  B.  169. 

•  Bennet  v.  Watson,  3  M.  &  Sel.  1. 

3  Ex  parte  Williams,  13  Price,  670 ;  M'Clel.  493,  S.  C. 
<  Per  Graham,  B.,  as  cited  2  Bum,  Just.  122 ;  per  Ld.  Denman  in  Evans 
V,  Rees,  12  A.  &  E.  69. 

•  30  &  31  v.,  c.  36,  §§  3  &  4,  cited  ante,  §  490,  n.  4. 

•  Id.  §  3. 


J 
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tioes.  Thus,  for  example,  the  statute  for  the  punishment  of  rogues 
and  vagabonds^  enacts,  in  §  9,  that  when  any  justice  shall  commit 
any  incorrigible  rogue  to  the  house  of  correction,  there  to  remain 
till  the  next  sessions,  or  when  any  idle  or  disorderly  person,  rogue 
and  vagabond,  or  incorrigible  rogue,  shall  give  notice  of  his  intention 
to  appeal,  and  shall  enter  into  recognisances  to  prosecute  such 
appeal,  such  justice  shall  require  the  person  by  whom  such  offender 
shall  be  apprehended,  and  the  persons  whose  evidence  shall  appear 
material  to  prove  the  offence,  and  to  support  such  conviction,  to 
become  bound  in  recognisance  to  appear  at  the  sessions,  to  give  evi- 
dence against  such  offender ;  and  the  justices  at  sessions  are  em- 
powered to  order  the  treasurer  of  the  county,  &c.,  to  pay  such  sum 
to  the  prosecutor  and  witnesses,  as  will  reimburse  them  for  their 
expenses  and  trouble  and  loss  of  time ;  and  in  case  any  such  person 
shall  refuse  to  enter  into  such  recognisance,  the  justice  may  commit 
him  to  prison. 


§  1288.  Similar  clauses,  varied,  as  to  their  language,  according  §  ^^^^ 
to  the  taste  or  practical  knowledge  of  the  draughtsmen,  are 
scattered  through  the  volumes  of  the  statutes ;  ^  though  in 
numerous  instances,  as  in  the  Larceny  Act,^  the  Act  relating  to 
malicious  injuries  to  property,*  the  Game  Acts,®  the  Acts  regulat- 
ing coal  mines  and  metalliferous  mines,^  the  Act  to  prevent  frauds 
of  manufacturers,'^  the  Lunatic  Asylums  Act  of  1868,®  "  The  Sea- 
men's Clothing  Act,  1869,''*  and  in  many  more  that  might  be 
cited,  the  power  of  binding  witnesses  by  recognisance  is  omitted  in 
the  clauses  giving  an  appeal  to  the  sessions ;  and  in  some  statutes, 
a8  in  that  which  relates  to  buildings  in  the  metropolis,^^  the  justices 
in  sessions,  to  whom  the  appeal  lies,  are  expressly  empowered  to 
call  witnesses  before  them  by  summons  or  precept. 


>  5  O.  4,  c  83. 

«  See  the  Act  for  the  suppression  of  Gaining  Houses,  17  &  18  V.,  c  38,  §  10; 
and  that  regulating  the  slaughter  of  horses,  7  &  8  Y.,  c.  87,  §  9. 
»  24  &  26  v.,  c.  96,  §  110.  *  24  &  25  V.,  c  97,  §  68. 

•  1  &  2  W.  4,  c.  32,  §  44  ;  9  G.  4,  c.  69,  §  6. 

•  36  &  36  v.,  c  76,  §  61 ;  and  c.  77,  §  32. 

y  6  &  7  v.,  c.  40,  §  29.  »  16  &  17  V.,  c.  97,  §  128. 

•  32  &  33  v.,  c  67,  §  6.  >•  7  &  8  V.,  c  84,  §  58. 
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§  1239.^  A  second  mode  of  procuring  the  attendance  of  wit-  §  IIM 
neBseB,  which  may  be  adopted  in  criniinal  cases,  and  which  con- 
stitntes  the  ordinary  summons  in  civil  proceedings,  is  by  serving 
the  witness  with  a  writ  of  suhpoena  ad  testificandum.  This  is  a 
judicial  writ,  "  which  the  proper  officer  is  bound  to  issue  at  the 
instance  of  the  party  applying  for  it,  without  any  order  of  the  court 
for  that  purpose  haying  first  been  obtained/'^  It  is  directed  to 
the  witness,  commanding  him  in  the  Queen's  name  and  under  % 
certain  penalty,^  to  appear  at  the  court,  and  to  testify  what  he 
knows  in  a  cause  pending  therein,  which  is  described  in  the  writ 
If  the  witness  be  required  to  produce  any  books  or  papers  in  his 
possession,  a  clause  to  that  effect  is  inserted  in  the  vnit,  which  is 
then  termed  a  subpoena  dtices  tecum,^ 

§  1240.  This  last  form  of  subpoena  must  specify  with  reasooable  { US 
distinctness  the  particular  documents  required;  and  a  genenl 
direction  to  produce  all  papers  relating  to  the  subject  in  dispute 
will  not  be  enforced.^  When  a  witness  is  served  with  a  subpoBU 
duces  tecum,  he  is  bound  to  attend  with  the  documents  demanded 
therein,  if  he  has  them  in  his  possession,  and  he  must  leave  the 
question  of  their  actual  production  to  the  judge,  who  will  decide 
upon  the  validity  of  any  excuse  that  may  be  offered  for  withholding 
them.'    An  attachment,  therefore,  will  lie  against  an  overseer  or 

>  Gr.  Ev.,  §  309,  in  part. 

2  Holden  v,  Holden,  and  Hill  v.  Dolt,  7  De  Gex,  M.  &  G.  397. 

*  In  the  formB  issued  by  the  old  Ct.  of  Chanc.  the  penalty  was  omitted.  Sec 
Cons.  Ord.  Ch.,  1860,  Sch.,  E,  Forms  2  &  3. 

*  This  additional  clause  is  to  the  following  effect : — "  and  also,  that  you  do 
diligently  and  carefully  search  for,  examine,  and  inquire  after,  and  bring  wiA 
you  and  produce  at  the  time  and  place  aforesaid,  a  bill  of  exchange,  dated* 
(here  describing  with  precision  the  papers  and  documents  to  be  produced), 
"  together  with  all  copies,  drafts,  and  vouchers  relating  to  the  said  documentB, 
and  all  other  documents,  letters,  and  paper  writings  whatsoever,  that  can  a 
may  afford  any  information  or  evidence  in  the  said  cause  ;  then  and  there 
to  testify  and  show  all  and  singular  those  things,  which  you  (or  either  of  you) 
know,  or  the  said  documents,  letters,  or  instruments  in  writing  do  import,  of  and 
concerning  the  said  cause  now  depending.  And  this  you  (or  any  of  yon)  shall 
in  no  wise  omit,"  &c.    3  Chit.,  Gen.  Pract.  830,  n. ;  Amey  v.  Long,  9  Karf,  473w 

*  Lee  V.  Angas,  35  L.  J.,  Ch.  370 ;  1  Law  Rep.,  Eq.  59,  S.  C.,  per  Wood, 
V.-C.  ;  Att.-Gen.  v.  Wilson,  9  Sim.  526. 

fi  Amey  v.  Long,  9  East,  473 ;  6  Esp.  116 ;  1  Camp.  14,  S.  C.  See,  ante, 
$  23  ;  and  as  to  what  is  a  valid  excuse,  see  ante,  §§  458—460. 
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solicitor  of  a  parish,  who,  in  an  inquiry  touching  the  settlement  of  a 
panpeiy  refuses  to  bring  the  rate-books  of  such  parish  to  the  petty 
sessions^  in  obedience  to  a  Crown-office  subpoena ;  though  it  may 
be  Teiy  questionable  whether  he  would  be  bound  to  submit  these 
books  to  examination,  in  the  event  of  his  bringing  them  into  court.^ 
So,  the  &ot  that  the  legal  custody  of  the  instrument  belongs  to 
another  person  will  not  authorise  a  witness  to  disobey  the  sub- 
poena, provided  the  instrument  be  in  his  actual  possession ;  ^  but 
documents  filed  in  a  public  office  are  not  so  in  the  possession  of  the 
clerk,  as  to  render  it  necessaiy,  or  even  allowable,  for  him  to  bring 
them  into  court  without  the  permission  of  the  head  of  the  office.' 
Neither  will  the  secretaiy  of  a  company  be  exposed  to  an  attach- 
ment for  declining  to  produce  at  a  trial  documents,  which  have  been 
entrusted  to  him  simply  as  a  servant  of  the  company,  and  which 
the  directors  have  specially  forbidden  him  to  produce.^ 

§  1241.'  Writs  of  subpoena  suffice  for  only  one  sitting  of  the  £  ix22 
conrt;  and,  therefore,  if  the  cause  be  made  a  remanet,  or  be 
adjourned  to  another  session,  the  writ  must  be  resealed,  and  the 
witness  summoned  anew.'  But  a  subpoena,  requiring  the  party  to 
attend  a  trial  on  the  conmiission  day,  extends  to  the  whole  assizes, 
which,  by  a  curious  fiction  of  law,  are  supposed  to  last  but  one  day.^ 
Again,  if  any  alteration  be  made  in  the  writ,  after  it  is  sued  out, 
though  before  it  is  served,  it  must  be  resealed;  and,  therefore,  when 
the  day  of  appearance  named  in  a  subpoena  was  altered  by  an 
attorney  from  one  term  to  another,  it  was  held  that  the  writ  thereby 
became  void,  and  that  the  witness,  on  whom  it  was  served  subse- 
quently to  the  alteration,  might  treat  it  as  waste  paper.^ 


1  R.  9.  Qreenaway,  and  R.  v.  Carey,  7  Q.  B.  126. 
'  Amey  v.  Long,  1  Gamp.  14,  per  Ld.  EUenborough. 

*  Thoinhill  v.  Thomhill,  2  Jac.  &  W.  347 ;  AuBtin  v.  Evans,  2  M.  &  Or. 

490. 

^  Oiowther  v.  Appleby,  43  L.  J.,  C.  P.  7  ;  9  Law  Rep.,  C.  P.  23,  S.  C. 

*  Gr.  Ev.  §  309,  as  to  fint  four  lines.        t 

*  Sydenham  v.  Rand,  3  Dong.  429 ;  S.  C.  cited  2  Tidd,  865,  8th  ed. 

'  Scholea  «.  Hilton,  10  M.  &  W.  15  ;  2  Dowl.  N.  S.  229,  S.  C. ;  Swanne  v. 
Taaffe,  8  Ir.  Law  R.  101. 

*  Barber  v.  Wood,  2  IL  ft  Rob.  172,  per  Ld.  Abinger. 
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§  1242.^  The  Bervice  of  a  subpoDiia  upon  a  witness  ought  alwajs  { lis 
to  be  made  a  reasonable  time  before  trials  to  enable  him  to  pnt  ids 
affairs  in  such  order,  that  his  attendance  on  the  court  may  be  as 
little  detrimental  as  possible  to  his  interests.^  On  this  principle, 
a  summons  in  the  morning  to  attend  in  the  afternoon  of  the  same 
day,  has  more  than  once  been  held  insufficient,  though  the  wit- 
ness lived  in  the  same  town,  and  very  near  to  the  place  of  triaL' 
Where,  however,  a  witness  was  served  at  twelve  o'clock,  while 
standing  on  the  steps  of  the  court-house,  and  being  then  told  that 
the  cause  was  coming  on  that  day,  replied,  "  very  well,"  the  court 
held  that  his  non-attendance  at  five  o'clock,  when  the  trial  was 
heard,  rendered  him  liable  to  an  action,  since  his  answer  was 
equivalent  to  an  admission  that  the  service  was  in  time.^  So,  if  a 
witness  attend  a  trial  in  obedience  to  a  subpoena,  he  cannot  refuse 
to  be  examined  on  the  ground  of  any  irregularity  in  the  service.* 
So,  if  a  witness  be  in  court  as  a  spectator,  he  cannot,  it  seems, 
object  to  give  evidence,  on  the  ground  that  the  subpoena  has  only 
just  been  served  upon  him  ;  ^  though,  if  he  be  a  solicitor,  who  is 
engaged  in  winding  up  another  cause,  the  rule  may  be  different ;  or, 
at  least,  it  is  highly  probable  that  he  would  not  be  liable  to  an 
attachment  for  disobedience  J  Neither  in  criminal  prosecutions  can 
a  witness  decline  to  be  sworn,  though  he  has  not  been  subpoenaed  at 
all.^  But,  in  civil  cases  a  witness  may  always  refuse  to  be 
examined,  unless  he  be  properly  served  with  a  writ.* 


1  Gr.  Ev.  §  314,  in  part. 

*  Hammond  v.  Stewart,  1  Str.  510. 

»  Id. ;  Barber  v.  Wood,  2  M.  &  Rob.  172,  per  Ld.  Abinger. 

*  Maunsell  tJ.  Ainsworth,  8  Dowl.  869,  per  Parke  and  Alderaon,  Bs. ;  Jadcon 
t».  Seagar,  2  Dowl.  &  L.  13,  per  Wiglitman,  J. 

*  Wisden  v.  Wisden,  6  Beav.  549,  per  Wigiam,  V.-C. 
«  Doe  V.  Andrews,  2  Cowp.  845. 

'  Pitcher  v.  King,  2  Dowl.  &  L.  755,  per  WiUiams,  J. 

«  R.  -».  Sadler,  4  C.  &  P.  218,  per  Littledale,  J. 

9  Bowles  V.  Johnson,  1  W.  Bl.  36.  See  contrii,  Blackburn  v,  Haigreave,  2 
Lew.  C.  C.  259,  where  Hullock,  B .,  is  reported  to  have  held,  that,  if  a  witness 
be  in  court,  having  come  there  op,  other  business,  he  cannot  refuse  to  be  sworn, 
though  his  expenses  be  not  tendered.  Sed  qu.  A  witness  is  not  bound  to 
obey  a  subpccna  in  a  civil  cause,  imless  his  expenses  be  tendered,  althou^  the 
party,  who  requires  his  testimony,  is  suing  in  formd  pauperis.  2  Lew.  C.  C 
259,  per  Hullock,  B. 
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(There  a  sobpcena,  requiring  the  attendance  of  a  vitnees  §  1123' 
of  March,  and  bo  on  from  day  to  day  until  the  action 
ried,  was  served  on  the  2nd  of  April,  when  the  witness 
ly  told  that  the  trial  had  not  come  on,  he  was  held 
nsible  for  disobeying  the  writ  on  the  6th  of  April  when 
as  heard ; '  though,  had  he  received  no  notice  at  the 
ice  that  the  cause  had  not  then  been  tried,  the  result 
been  different,  and  he  would  at  least  have  avoided  the 
n  attachment.'  As  the  question  whether  the  writ  has 
within  a  reasonable  time  is  in  the  discretion  of  the 
must  Ttuy  according  to  the  circumstances  of  each  case, 
that  the  decisions  cited  above  will  sufficiently  illustrate 
practice  ;*  bat  it  deserves  notice,  that,  in  the  United 
reasonableness  of  the  time  is  generally  fixed  by  statute, 
ig  usually  allowed  for  every  twenfy  miles  that  intervene 
residence  of  the  witness  and  the  place  of  trial.  Perhaps 
similar  rule  might,  with  advantage,  be  adopted  in  this 


As  to  the  manner  of  service,  it  is  not  usual  to  part  with  s  1124 
writ,  which  may  include  the  names  of  four  witnesses ;' 
:tice  is,  to  make  out  for  each  vritness  a  subprona-ticket, 
copy  of  the  writ,*  or,  at  least,  a  statement  of  its  sub- 
Y  certified,^  and  then  to  serve  the  witness  personaUj/ 
icket,  at  the  same  time  showing  htm  the  original  writ. 
at  the  necessity  of  personal  service  will  not  be  dispensed 
though  it  be  sworn  that  the  witness  keeps  out  of  the 
1  such  service ;  *  and  the  provision,  which  requires  the 

jovell,  7  Dowl  178. 

Alexander  o.  Diion,  1  Bing.  366 ;  8  Moore,  387,  S,  C. 
Wood,  2  M.  &  Rob.  172  ;  ante,  §  23. 

Iier,  the  amalogouB  cAsea,  reapecting  the  reasonable  Bervice  of  a 
luce,  ante,  §  446. 

t.  Andrews,  2  Cowp.  846.     In  the  Chanceiy  Division  the  writ 
(Arae  names.  Cons.  Ord.  Ch.,  1860,  Ord.  xxviii.  it.  3, 4. 
bancery  Division  the  service  is  effected  "by  dellTering  a  copy  of 
of  the  indoTsement  thereon,  and  at  the  same  time  producing  the 
"    Cona.  Ord.  Ch.,  1860,  Ord.  ixviiL  t.  6. 
1 1.  Shore,  6  Mod.  365  ;  Cro.  Car.  64a 
I  Pyue,  1  Dowl.  &  L.  703, 
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ptodnetion  of  the  original  writ  at  the  time  of  serving  the  cop; 
mnet  be  strictly  followed,  since  otherwise  the  witness  cannot  1 
chargeable  with  a  contempt  in  not  appearing  upon  the  snmmons.' 

§  1245.  If  the  subpcena-ticket  vary  in  any  material  degree  fro 
the  origioal  writ,  as  where  the  ticket  required  the  witness  to  attei 
on  the  24th  of  May,  and  the  writ  itself  specified  the  27th,  i 
attachment  for  disobedience  cannot  be  obtained.^  So,  the  wi 
must  state,  with  reasonable  certainty,  the  name  of  the  caase,  as  al 
the  place  in  which  the  attendance  of  the  witness  is  reqairet 
Where,  however,  the  subpcena  required  the  attendance  of  the  w 
ness  at  Westminster  Hall,  the  Nisi  Prius  sittings  being  in  foct  hf 
at  the  adjoining  sessions-house,  it  was  held  that  an  attachme 
might  be  granted  for  non-attendance  at  the  sessions-honse,  notit 
having  been  affixed  to  the  wall  of  the  court  in  Westminster  Ha 
directing  witnesses  to  proceed  to  that  place.*  So,  where  a  su 
p<8na,  tested  the  9th  of  May  and  served  on  the  19th  required  i 
tendance  on  the  21st  of  March  instant,  the  court  considered  tl 
this  was  an  error  which  could  not  mislead.* 

§  1246.  In  order  the  more  effectually  to  secure  the  attendance 
witnesses  in  civil  cases,  the  Act  of  5  El.,  c.  9, — made  perpetual 
26  &27'V.,c.  125, — enacts,  in  §  12,  that,  if  any  person,  upon  whi 
any  process  of  subpcena  out  of  a  Court  of  Record  shall  be  sem 
"  and  having  tendered  to  him,  according  to  his  countenance 
calling,  such  reasonable  sum  for  his  costs  and  charges,  as,  baii 
regard  to  the  distance  of  the  pUces,  is  necessary  to  be  aUowet 
shall,  without  lawful  cause,  neglect  to  appear,  he  shall  forfeit  K 
and  yield  such  further  recompense  to  the  party  aggrieved,  as  t 


'  Wadsworth  v.  MarehaU,  1  C.  &  M.  87 ;  B.  r.  Wood,  1  Dowt.  509,  ■ 
Littledale,  J. ;  Garden  v.  Cremwell,  2  M.  &  W.  319  ;  5  Dowl.  461,  S.  I 
Jacob  V.  Hungate,  3  Dowl.  456 ;  Pitcher  r.  King,  B  Dowl.  &  L.  "55,  i 
Williams,  J. 

'  Doe  «.  Thomson,  9  Dowl.  946,  per  Wightinan,  J. 

'  Id. ;  Swanne  v.  Taaffe,  8  Ir,  Law  R.,  101 ;  Milson  n.  Day,  3  M.  &  P.  33 

*  Chapman  v.  Davis,  1  Dowl.  N.  S.  239 ;  4  Scott,  N,  E.  319;  3  M,  &  i 
608,  S.  C.  *  Page  e.  Carew,  1  C.  &  J.  614. 
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diBGrotioQ  shall  award.  The  question  as  to  what  con- 
"  reagonable  costs  and  charges"  of  a  witneaa  under  this 
left,  in  former  times,  very  much  to  the  discretion  of  the 
rs ;  Wt  that  question  is  now,  happily,  almost  set  at 
as  it  relates  to  many  of  our  conits,  by  the  formal  adop- 
ally  fixed  scales  of  remimeration.    In  the  Common  Law 

the  High  Court,'  the  allowance  varies,  according  to  the 


OB  approved  hj  the  judges  i 
i.  App.  bciv.),  is  aa  follows  :— 


)  (see  Beg.  Oen.,  H.  T., 


"  ALLOWANCE  TO  WITNB8BE8. 
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station  in  life  of  the  witness,  £i*om  58.  to  dl.  Ss.  per  day,  exclusive 
of  travelling  expenses ;  and  the  witness  is  allowed  for  travelling 
whatever  amount  he  has  reasonably  and  actually  paid,  provided  tiiat 
it  does  not  exceed  1^.  per  mile  one  way.  If  he  attends  in  moie 
than  one  cause,  he  is  only  entitled  to  a  proportionate  part  of  tlie 
allowance  in  each  cause.  In  the  Court  for  the  trial  of  either  Parlia- 
mentary or  Municipal  Election  Petitions  the  scale  of  remuneration  is 
identical,^  and  in  the  Divorce  and  Matrimonial  Division  of  the  High 
Court,  it  is  almost  identical,  with  that  adopted  in  the  Common  Law 


"allowance  to  witnesses — continued. 


Females,  according   to   station   in  life,  per 
diem from 


Police  inspector,  per  diem 


If 


Police  constable 


If  resident  in  the  Town 

in  which  tho 
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place  of  IWsL 

£    s. 

d. 

£    i.   d. 

(       0     5 

0 

0     5    0 

to 

to 

I       0  10 

0 

( 

10    0 
0     7    6 

0    5 

"  1 

to 
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»  1 

to 
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"  If  the  witnesses  attend  in  one  cause  only,  they  will  be  entitled  to  the  full 
allowance.  If  they  attend  in  more  than  one  cause,  they  will  be  entitled  to  a 
proportionate  part  in  each  cause  only.  The  travelling  expenses  of  witnesses 
shall  be  allowed  according  to  the  sums  reasonably  and  actually  paid,  but  in  no 
case  shall  exceed  1«.  per  mile  one  way."  See  Grifl&n  v.  Hoskyns,  1  H.  &  N.  95, 
where  a  plaintiff,  brought  up  by  habeas  corpus,  had  given  evidence  in  two 
causes  against  the  same  defendant,  and  having  succeeded  in  only  one  of  them, 
was  held  to  be  entitled  to  a  moiety  of  the  costs  of  the  habeas  corpus.  A  ]ho- 
fessional  witness  is  entitled  to  his  costs  as  such,  whethei  called  to  give 
professional,  or  merely  ordinary,  testimony  ;  Parkinson  v,  Atkinson,  31  L.  J., 
C.  P.  199.  If  the  witness  be  an  officer  of  the  Supreme  Court,  then^  '<  on  an 
application,  with  or  without  a  subpoena  for  him  to  attend  as  a  witness,  or  to 
produce  any  record  or  document  to  be  given  in  evidence  (in  addition  to  the 
reasonable  expenses  of  the  officer)  for  each  day  or  part  of  a  day  he  shall 
necessarily  be  absent  from  his  office,"  a  fee  of  £1  shall  be  payable,  whether 
calculated  on  the  higher  or  the  lower  scale.  See  Ord.  28  Oct.  1875,  as  to 
court  fees  under  Judic.  Act,  Sched.  tit.  "  Attendances." 

i  31  &  32  v.,  c.  126,  §  34,  continued  till  31  Dec.  1878,  by  40  &  41  V.,c  67  ; 
35  &  36  v.,  c.  60,  §  16,  r.  4. 
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bat  in  the  Probate,'  and  tlie  Admiralty  Dirisions,^  and 

,J.,  Pr.&MaL  7. 

:  is  aa  follows  in  the  Probate  Diviaion  : — 

"WITNXBSES'  EXPENSES. 

KM  to  IVilneuti,  per  day,  including  their  hoard  and  lodging,  at 
belvxen  party  and  party. 
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ea  of  more  than   U.   per  mile  one  way,"     It  will  be  seen  that  the 
ia  open  to  much  comment. 
le  ia  aa  follows  in  the  Admiralty  Division  :— 

"  WTTNESBES'   EXPKHBSS. 
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in  the  Bankraptcy  Coorte,^  for  some  onaccoimtable  reoBOii,  differenl 

'  The  Bcale  is  as  follows  in  the  Bankruptcy  Courts  :— 
"  Scott  of  AUovxtneet  to  Witneuei. 


"1  Bankeis,  mercbAnts,  eqaires,  and  gentlemen 

2  Profesdoiul  men  

3  Auctiooeen  and  accountants     .... 

4  Notaries 

5  Engineers  and  surrejoia    ..... 
G  Clerks  oC  attorneys  or  other  persons      ,         .     , 

7  Master  tradesmen,  shopkeepers,  yeomen,  fanneis 

8  Axtizans,  mechanics,  &c 

9  Females,  according  to  station  in  life      .        .    . 

10  Police  inspector 

11  Police  constable 

"  The  travelling  expenses  of  the  first  five  classes 

of  witnesses  will  be  allowed  at  the  rate  of  7d.  per 
mile,  and  the  others  at  6d  per  mile  one  way,  where 
no  railway  is  available,  or  travelling  expenses 
actually  incurred,  in  the  discretion  of  the  taxing 
officer ;  the  travelling  expenses  of  female  witnesses, 
7(1.  or  Oii.  according  to  their  station. 

Oovemors  of  gaols  bringing  up  prisoners   . 

Travelling  expenses  of  gaoler  bringing  up 
prisoner  under  warrant  in  addition  to  the  above 
allowance,  7d.  per  mile  one  way  for  each  (himself 
and  prisoner),  or  the  amount  actually  paid,  and  for 
the  prisoner's  safe  custody  and  refrealunent,  in  the 
discretion  of  the  taxing  officer."  Bktcy.  Rules  of 
197a,  p.  141. 
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iB&ctory  scales  have  been  respectively  eBtablished.  The 
irts,^  which  aim  at  bringing  justice  within  the  reach  of 
mtmerate  witnesses  less  liberally  than  do  the  Conrts  at 
ir,  Kod  their  scale  ranges  from  Sa.  to  12.  Is.  pet  day  for 

expenses  of  the  witness,  while  &d.  per  mile  one  way  is 
im  allowance  for  his  travelling  expenses.^ 

&ltboagh  the  scale  of  allowance  to  witnesses,  as  fixed  by  $  11S7 
unon  Law  Judges,  appears  to  have  been  framed  solely 
ice  to  persons  who  are  snbpcenaed  to  attend  a  trial  at 
the  taung  masters  will  occasionally  be  justified,'  under 
unstances,  in  allowing  costs  for  the  attendance  of  wit- 
haTe  not  been  snbpcenaed,  or  for  the  detention  of  wit- 
ad  the  actnal  period  of  the  trial,  or  for  services  rendered 
Itnessee,  who  either  prior  to  the  trial,  have  been  employed 

is  as  follows  in  the  County  Coiuts  : —  s.  d.  £  t.  d. 
:n,  mcKhanta,  banken,  and  profesmonal  men, 

m bom  15  0  to  1     1  0 

in,    auctioaeeis,    accountants,    derka,    and 

1,  per  diem from  7  6  to  0  15  0 

andjoumeymen,  pel  diem  .        .        .from  4  0  to  0    7  S 

a,  and  tlie  like,  per  diem  ....  from  3  0  to  0  4  0 
ig  expenses,  sum  leason&bly  paid,  but  not  moce  thsn  sixpence  per 

tnesaea  attend  in  more  than  one  cause,  tbey  wilt  be  entitled  to  a 
donate  port  in  each  cause  only."  Cy.  Ct.  R.  1875,  p.  S37. 
Kale  is  my  iqjudidoiisly  drawn  up  ;  for,  first,  bj  tike  adoption 
Ig  amount  of  lemuneration,  it  enables  the  Eegisttars,  in  taxing 
ith  groes  partiality, — it  leads  inevitably  to  the  scandal  of  havii^ 
s  allowed  in  different  courts, — and  it  maj  neutioliee  the  com- 
of  a  subpcena,  unless  the  witness  hoe  been  supplied  with  cotiduct- 
ited  on  the  highest  scale ;  next,  it  contains  no  reference  to  feuialc 
:d,  thirdly,  in  courts  which  were  especially  established  to  protect 
he  poor,  it  precludes  the  poor  man  hom  securing  the  testimony 
ighbour  on  his  behalf,  except  at  a  cost  which  it  is  quite  out  of  his 
The  scale  under  the  old  County  Court  Rules,  which  awarded 
tlemen,  &c.,  5*.  to  tradesmen,  &c,  and  2«.  to  jotirueymcn,  &c,, 
ahly  twtter  thon  the  one  now  in  force. 

\ilinffi  by  Civil  Bill  in  Ireland,  the  chmnnan  of  the  county  or 
■  upoD  appeal,  may  "  allow  reasonable  expenses  "  to  any  witness, 
I  fixed.     27  &  28  v.,  c.  99,  §  02,  Ir. 
Beaufort  r.  Ld.  Afllibumhom,  32  L,  J.,  C.  P.  67  ;  13  Coin.  B., 
C.    See  Churton  t.  Frewen,  36  L.  J.,  Ch.  660. 

S  X 
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under  the  direction  of  the  coort,^  or  at  the  trial  have  been  retained 
to  watch  the  testimony  of  other  witnesses,*    Moreover,  a  specitl 
rule  has  recently  been  framed  as  appHcable  alike  to  all  the  Divisioii 
of  the  Supreme  Court,  which, — ^rejecting  the  old  practice  of  tbe 
Common  Law  Courts,*  and  adopting  that  of  the  Court  of  Chanceiy,* 
— ^provides  that,  ''  as  to  evidence,  such  just  and  reasonable  charg6S 
and  expenses  as  appear  to  have  been  properly  incurred  in  procuring 
evidence,  and  the  attendance  of  witnesses,  are  to  be  allowed."  ^  The 
tenn  '^procuring  etndence,**  as  here  used,  is  certainly  gomewhsl 
vague,  but  it  has  been  held  to  include  all  preliminary  costs  incurred 
in  qualifying  witnesses  to  give  evidence  at  the  trial/    Again,  if  a 
foreign  witness,  who  is  not  accessible  by  subpoena,  but  whose  evi- 
dence is  material  in  the  cause,  refuses  to  leave  his  home  unless  ha 
be  remunerated  for  his  trouble,  the  compensation  paid  to  him,  if 
reasonable  in  amount,  will  generally  be  allowed  and  taxed  against 
the  losing  party ;  ?  and  where  the  captain  of  a  ship  has  been  detained 
for  a  long  timTi;  this  country  in  oLr  to  give  evidence  on  aldiO, 
large  sums,  calculated  at  a  guinea  a-day,  and  amounting  in  the  wfade 
to  above  lOOZ.,  have  been  allowed  for  his  detention.^    So, — althou^ 
it  is  not  a  general  rule,  either  that  parties,  if  witnesses  in  their  own 
favour,  are  to  have  an  allowance  for  their  attendance  at  the  trial,  or 
that  after  a  rule  for  a  new  trial  has  been  obtained,  witnesses  noAy  be 
detained  at  the  cost  of  the  losing  party, — ^the  court,  under  veiy 
special  circumstances,  has  allowed,  in  taxation  of  costs,  subsistenee 


*  Robb  V,  Connor,  I.  R.,  9  Eq.  373. 
«  Ryan  v.  Dolan,  I.  R.,  7  Eq.  92. 

»  See  Nolan  «.  Copeman,  8  Law  Rep.,  Q.  B.  84 ;  42  L.  J.,  Q.  B.  44,  S.  C; 
May  «.  Selby,  4  M.  &  Gr.  142  ;  Miupliy  «.  Nolan,  I.  R,  7  Eq.  498,  500. 

*  Batley  «.  Kynock,  20  Law  Rep.,  Eq.  632  ;  44  L.  J.,  Oh.  565,  S.  C. ;  Smith 
u.  Buller,  19  Law  Rep.,  Eq.  473. 

«  Ord.  vi.,  R.  8  of  the  "  Rules  of  the  Sup.  Ct  (Costs)." 

•  Mackley  v,  ChilHngworth,  46  L.  J.,  C.  P.  484 ;  L.  R.,  2  C.  P.  D. 
273,  S.  C. 

y  Lonergan  v.  Roy.  Ex.  Ass.,  7  Bing.  725 ;  id.  729,  S.  C. ;  Tremain  «. 
Barrett,  6  Taunt.  88  ;  1  Marsh.  463,  S.  C. 

•  Stewart  v,  Steele,  4  M.  &  Gr.  669 ;  Mount  v.  Tj^rTHna^  8  Bing.  195 ;  1 
M.  &  Sc.  357  ;  1  Dowl.  262,  S.  C. ;  Temperley  v.  Scott,  8  Bing.  392 ;  1  M. 
&  Sc.  601,  S.  C. ;  Potter  v.  Rankin,  5  Law  Rep.,  C.  P.  518  ;  Evans  •.  W&taaHj 
3  Com.  B.  327 ;  Berry  v.  Pratt,  1  B.  &  C.  276.  See  The  Bahia,  1  Law  Repi, 
Adm.  &  Ecc.  15 ;  The  Karla,  B.  &  Lush.,  Adm.  367. 
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money  to  a  seafisiriiig  man,  who  was  a  necessary  witness  in  his  own 
cause,  and  who,  after  having  obtained  a  verdict,  remained  in  England 
imtil  a  role  for  a  new  trial,  granted  at  the  instaiice  of  his  opponent, 
had  been  dischai^ed.^  Where  no  special  circumstances  intervene, 
the  expenses  of  the  attendance  of  witnesses  on  the  commission  day 
of  the  assizes  will  not  be  allowed  as  against  the  losing  party  on 
taxation  of  oosts.^ 

§  1248.  No  order  has  yet  been  issued  by  the  Lord  Chancellor  §  1128 
with  respect  to  the  remuneration  of  witnesses  in  the  Chancery 
Division  of  the  High  Court ;  but  it  has  been  assumed,  that  the 
taxing  officers  of  the  courts  in  that  division  ought,  as  a  general 
role,  but  not  servilely,'  to  regulate  the  allowances  upon  the  same  basis 
as  at  common  law  ;^  and,  in  one  case,^  Yice-ChanceUor  Wood  has 
gone  so  far  as  to  hold  that  a  medical  witness,  residing  in  London, 
was  justified  in  refusing  to  give  evidence  before  the  Examiner,  unless 
he  was  first  paid  for  his  attendance  at  the  rate  of  a  guinea  a  day. 
When  a  party  to  an  action  in  the  Chancery  Division  is  cross-examined 
on  his  affidavit,  he  is  entitled,  like  an  ordinary  witness,^  to  be  paid 
his  reasonable  expenses  by  the  cross-examiner  ;7  and  if,  on  being 
summoned,  he  refuses  to  be  sworn  until  his  costs  are  paid,  his 
opponent  cannot  escape  these  costs  by  abandoning  the  cross-examina- 
tion and  filing  interrogatories.^  Li  a  recent  case  it  was  held  by 
Tice-Chancellor  Hall,  that  where  a  party  was  called  upon  to  produce 
for  cross-examination  a  witness  who  had  made  an  affidavit,  he  was 
himself,  in  the  first  instance,  bound  to  pay  the  expenses  of  the  wit- 
ness ;*  but  as  this  ruling  was  opposed  to  the  express  language  of 


*  Bowdell «.  AustnL  Roy.  Mail  Co.,  3  £.  &  B.  902.  See  HoweB  v.  Barber, 
18  Q.  B.  568  ;  Calvert «.  Scinde  By.  Co.,  18  Com.  B.,  N.  S.  30G. 

s  Harvey  v.  Divers,  16  Com.  B.  497. 

*  See  Batley  v.  Kynoch,  44  L.  J.,  Cb.  565 ;  20  Law  Rep.,  £q.  632,  S.  C. 

*  Clark  9.  Gill,  1  Kay  &  J.  22 ;  Nokes  v.  Gibbon,  26  L.  J.,  Ch.  208. 

*  Clark  V.  Gill,  1  Kay  &  J.  19.     See,  also,  Biocas  v.  Lloyd,  23  Beav.  129. 

*  See  15  &  16  V.,  c.  86,  §  38. 

'  Davey  v.  Dunant,  24  Bear.  493.  But  see  Reed  v.  Fairless,  3  Fost  &  FiD. 
958,  where  a  contnuy  rule  is  leportcd  to  have  been  laid  down  by  Cbannell  and 
Bnmwell,  Be.     Sed  qu. 

'  Davey  «.  Durrant,  2  De  Gex  &  J.  506. 

*  Richards  v.  Goddaid,  43  L.  J.,  Ch.  144  ;  17  Law  Rep.,  Eq.  238,  S.  C. 

8x2 
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the  statute,'  if  not  to  the  spirit  of  the  order,'  on  the  snbjeeti 
was  sabsequently  set  aside  b;  the  Lords  Justices  on  appeal.* 

§  1249.  The  reasonable  expenses  of  a  witnesB  ought  to  be  t 
dered  to  bim  at  the  time  when  he  is  served  vith  the  snbpcena,* 
at  least,  a  reasonable  time  before  the  trial ; '  and  even  though 
aotnall;  appears,  he  cannot  be  attached  for  declining  to  give  i 
dence,  unless  these  chafes  are  paid  or  tendered.*  He  has,  howe^ 
no  right  to  refuse  to  be  examined  on  the  ground  tiiat  the  expei 
incurred  by  him  on  former  attendancea  have  not  been  paid.'  If 
-witness  be  a  married  woman,  the  money  should,  it  seems,  be  i 
dered  to  her,  rather  than  to  her  husband  ;*  and  if  a  person  be  s 
poanaed  by  both  parties,  he  is  entitled,  before  giving  evidence,  tc 
paid  by  the  party  actually  calling  him  all  the  expenses  to  whicl: 
will  be  liable,  after  exhausting  what  he  may  have  received  &om 
opposite  side.'  Of  course  the  witness  may  waive  bis  right 
demand  the  payment  of  his  expenses,  and  if  he  does  so,  eil 
directly,  by  agreeing-to  take  a  less  sum  than  that  to  which  hi 
entitled,'*'  or  indirectly,  by  accompanying  the  parties  to  the  plac 
trial  without  previously  making  any  claim,"  he  will  be  liable  U 
the  consequences  of  disobedience,  should  be  subsequently  refos 
appear  as  a  witness.'' 

§  1250.  The  law  is  not  very  clear  as  to  what  circumstances 

'  15  &  16  v.,  c.  86,  §  38.  '  Old.  6  Feb.  1861,  r.  IB. 

>  Ricborda  v.  Ooddard,  10  Law  Rep.,  Ch.  App.  SS8.  See,  also,  OH 
«.  Donohoe,  I.  R.,  9  Sq.  426,  where  SuUivan,  M.  R.,  refused  to  act  upon 
rule  as  propounded  by  Hall,  V.-C. 

*  Fnller  v.  Prentice,  1  H.  BL  49. 

'  Home  «.  Smith,  6  Taunt.  9 ;  1  Marsh.  410,  S.  C. ;  13  East,  16,  n.  a. 

*  Bowles  V.  Johnson,  1  W.  Bl.  36 ;  Newton  v.  Haxland,  I  M.  &  Or.  i 
9  Dowl.  16,  S.  C. ;  Brocas  v.  Lloyd,  23  Beav.  129  ;  26  L.  J.,  Ch.  768,  S.  C, 

T  Gaimt  tp.  Johnson,  6  Beav.  651.  "  Cro.  El.  122  j  W.  Jon.  43 

»  Allen  V.  YosaU,  1  C,  &  Kir.  315,  per  Rolfe,  B. ;  Betteley  r.  M'l 
3  Ring.  N.  C.  405,  407  ;  5  Dowl.  481,  S.  C. 

••  Betleley  f.  M'Leod,  3  Biiig.  N.  C.  405. 

"  Newton  «.  Harland,  1  M.  &  Or.  958.    In  that  case,  the  witness  ha 

.   accompanied  the  plaintiffs  to  the  place  of  trial,  and  lived  with  them  tbere, 

deemed  to  have  waived  her  right  to  remuneiatlon  up  to  the  time  of  tlie  1 

though  she  was  held  to  be  Btill  entitled  to  claim  her  fair  expenses  for  retor 

home.  "  Goodwin  e.  West,  Cra  Car.  633,  H 
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neBB,  who,  in  obedience  to  a  Babpoena,  faas  attended  a  trial 
□Be,  in  bringing  an  action  for  his  "costs  and  charges," 
lowing  propoBitions  are  sobmitted  njth  Bome  hesitation. 
itnesB  can  maintain  snch  an  action  against  the  party  to 
:>  has  Bobpcenaed  him,  if  an;  express  contract  has  been 
the  sabject  ;^  secondly,  the  better  opinion  seems  to  be, 
y  may  reasonably  infer  a  promise  to  pay  from  the  mete 
attendance  of  the  witness  at  Uie  trial,  and  that  where 
irence  is  drawn,  the  action  can  be  sapported  by  tbe  im- 
ct  ;^  thirdly,  a  witness  cannot  recorer  any  larger  amonnt 
m  specified  in  the  scale  of  allowance  as  fixed  by  the 
1  though  he  rests  his  claim  on  an  expresB  promise ; ' 
no  action  can  be  brought  by  the  witness  against  the 
0  subpoenaed  him,  on  an  implied  contract  to  pay  the 
attendance,*  though  probably  the  witness  may  succeed, 
tablieh  the  fact  of  an  express  agreement  having  been 
A  ^ect.' 

[t  here  deserves  notice,  that  conduct-money  received  by  5  1130a 
itb  a  subpoena  may  be  recovered  back  by  the  party  who 
caoncy  had  and  received,  where  the  attendance  of  the 
become  unnecessary,  and  no  expenses  have  been  incurred 
ubpcena.'  ' 

In  erimimU  eases,  no  tender  of  fees  is  in  general  necflS-  §  1131 
on  the  part  of  the  Grown  or  of  the  prisoner,  in  order  to 
attendance  of  the  respective  witnesses ;  ^  and  this  rule 
though  the  indictment  has  been  removed  by  certiorari. 


Hears,  13  Eart,  15 :  Goodwin  v.  Weat,  Cro.  Car.  622,  MO. 
anbenj.  It  Ex.  R.  9G&. 

Peckham,  1  B.  &  B.  B18 ;  Collins  v.  Godefroy,  I  B.  &  Ad.  950. 
Bridge,  3  M.  &  W.  114  ;  Le«  e.  Eveteat,  8  H.  &  N.  88ft. 
.  Bridge,  3  M.  &  W.  114  ;  and  cases  there  cited.     Also  Lee  v. 
&  N.  285,  S98,  per  BnunweU,  B. 
Andrews,  S6  L.  J.,  Q.  B.,  39  ;  7  E.  &  B.  1,  S.  C. 
311,  u  to  first  three  lines. 

mbenj,  5  Ex.  R.  957,  per  Parke  and  Aldenon,  Bs. ;  per  Barley, 
as.  C.  &  M.  M8,  n.  a  ;  K.  e.  Consens,  id.  per  W^htnum,  J. :  B. 
,  &  P.  322,  per  Parke,  J.,  and  Qarrow,  B. 
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and  is,  consequently,  tried  in  the  Nisi  Prius  Court.^  An  exception, 
however,  has  been  recognised  by  the  Legislature  in  fiayonr  of  those 
witnesses,  who,  living  in  one  distinct  part  of  the  United  Kingdom, 
are  required  to  obey  subpoenas  directing  their  attendance  in  another; 
and  who  are  not  liable  to  punishment  for  disobedience  of  the  pro- 
cess, unless,  at  the  time  of  service,  a  reasonable  and  sufficient  snm 
of  money,  to  defray  their  expenses  in  coming,  attending,  and  re- 
turning, has  been  tendered  to  them.^ 

r  §  1258.  Although  witnesses  in  Crown  cases  cannot, — except  under  \  ilS 
the  circumstances  just  stated, — claim,  as  a  matter  of  right,  the  pay- 
ment of  their  expenses,  it  being  considered  by  the  law  to  be  the 
public  duty  of  every  citizen  to  obey  a  call  of  this  description ;  yet^ 
in  order  to  encourage  the  due  prosecution  of  offenders,  the  Legiflk- 
ture  has  authorised  the  Courts  of  Criminal  Law  to  grant  to  those 
prosecutors  and  witnesses  for  the  Crown  who  attend  on  recognisance' 
or  subpoena,^  such  costs  as  will  reimburse  them  for  the  expenses 
they  have  incurred,  or  shall  incur,^  in  all  cases  of  felony,^  excepting 


^  R.  V,  Cooke,  1  C.  &  P.  322.    See  post,  §  1256. 
«  45  G.  3,  c.  92,  §  4. 

*  A  party  will  be  entitled  to  his  expenses  under  this  term,  though  he  has 
been  bound  over  to  prose<Xite  by  the  Quart  Sess.,  R.  v.  Pame,  7  C.  &  P.  136. 

^  The  expenses  of  a  prosecutor,  whose  name  is  included  in  a  subpoena,  aie 
not  confined,  under  this  term,  to  his  costs  as  a  witness  only,  though  he  has  not 
been  bound  over  by  the  magistrate  to  prosecute,  R. «.  Sheering,  7  C.  &  P.  440, 
by  all  the  judges.    See  R.  v.  Jeynes,  3  A.  &  E.  416. 

'  The  judge,  who  reserves  a  case  for  the  opinion  of  the  court  for  the  caor 
sideration  of  Crown  cases,  may  allow  the  prosecutor  the  costs  he  will  incur  in 
arguing  such  case  ;  and  the  officer  of  the  court  above  will  tax  and  ascertain 
such  costs,  and  certify  the  amount  to  the  officer  of  the  court  below,  R.  r.  Lewis^ 
Dear.  &  Bell,  326 ;  R.  v.  Cluderoy,  3  C.  &  Kir.  206. 

*  7  G.  4,  c.  64,  §  22,  enacts,  that  "  the  court  before  which  any  person  shall 
be  prosecuted  or  tried  for  any  felony  is  hereby  authorised  and  empowered, 
at  the  request  of  the  prosecutor  or  of  any  other  person,  who  shall  appear  on 
recognisance  or  subpoena  to  prosecute  or  give  evidence  against  any  person 
accused  of  any  feUmyj  to  order  payment  unto  the  prosecutor  of  the  costs  and 
expenses  which  such  prosecutor  shall  incur  in  preferring  the  indictment,  and 
also  payment  to  the  prosecutor  and  witnesses  for  the  prosecution,  of  such  sums 
of  money  as  to  the  court  shall  seem  reasonable  and  sufficient,  to  reimburse  such 
prosecutor  and  witnesses  for  the  expenses  they  shall  have  severally  incnired 
in  attending  before  the  examining  magistrate  or  magistrates  and  the  grand 
jury,  and  in  otherwise  carrying  on  such  prosecution  ;  and  also  to  compensate 
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those  offences  which  are  declared  felonies,  either  under  the  Act 
passed  in  the  year  1848,  for  the  better  security  of  the  Crown  and 
Gbyermnent,^  or,  perhaps,  under  the  Act  of  1861,  relating  to 
offences  against  the  coin.^ 

§  1264.  Similar  powers  of  awarding  costs  are  also  conferred  on  §  1133 
the  courts,  when  offenders  are  prosecuted  for  any  of  the  following 
misdemeanors: — an  attempt  to  commit  felony;'  an  assault  with 


them  for  their  trouble  and  loss  of  time  therein ;  and,  although  no  bill  of 
indictment  be  prefened,  it  shall  still  be  lawful  for  the  court,  where  any  person 
shall,  in  the  opinion  of  the  court,  bonft  fide  have  attended  the  court  in  obedience 
to  any  such  recognisance  or  subpoena,  to  order  payment  unto  such  person  of 
such  sum  of  money  as  to  the  court  shall  seem  reasonable  and  sufficient,  to 
reimburse  such  person  for  the  expenses  which  he  or  she  shall  have  bonft  fide 
incurred  by  reason  of  attending  before  the  e.Tamining  magistrate  or  magis- 
trates, and  by  reason  of  such  recognisance  or  subpoena ;  and  also  to  compensate 
such  person  for  trouble  and  loss  of  time  ;  and  the  amount  of  the  expenses  of 
attending  before  the  examining  magistrate  or  magistrates,  and  the  compen- 
sation for  trouble  and  loss  of  time  therein,  shall  be  ascertained  by  the  certificate 
of  such  magistrate  or  magistrates,  granted  before  the  trial  or  attendance  in 
court,  if  such  magistrate  or  magistrates  shall  think  fit  to  grant  the  same ;  and 
the  amount  of  all  other  expenses  and  compensation  shall  be  ascertained  by  the 
proper  officer  of  the  court,  subject  nevertheless  to  the  regulations  to  be  estab- 
Hshed  in  the  manner  hereinafter  mentioned."  See  6  &  7  W.  4,  c.  116,  §  106, 
It.  ;  and  7  &  8  V.,  c.  106,  §  40,  Ir. 

*  11  &  12  v.,  c.  12,  §  10,  enacts,  that  *^  it  shall  not  be  lawful  for  any  court, 
before  which  any  person  shall  be  prosecuted  or  tried  for  any  felony  under  this 
Act,  io  order  payment  to  the  prosecutor  or  the  witnesses  of  any  costs,  which 
shall  be  incurred  in  preferring  or  prosecuting  any  such  indictment" 

<  24  &  25  v.,  c.  99,  §  42,  cited  post,  §  1255. 

*  7  O.  4,  c.  64,  §  23,  after  reciting  that  "  for  want  of  power  in  the  court  to 
ocder  payment  of  the  expenses  of  any  prosecution  for  a  mUdemeanor,  many 
IndiYidualB  are  deterred  by  the  exp^jise  firom  prosecuting  persons  guilty  of 
Hdfldemeanors,  who  thereby  escape  the  pumshment  due  to  their  offences ;" 
far  remedy  thereof,  enacts,  that  '*  where  any  prosecutor  or  other  person  shall 
^ipear  before  any  court,  on  recogmsance  or  subpoena,  to  prosecute  or  give 
evidence  against  any  person  indicted  of  any  auatUt  toith  intent  to  commit  feUmy, 
of  any  attempt  to  commit  felowy,  of  any  riot,  of  any  misdemea/nor  for  reeevving  any 
dolen  property  knowing  (he  same  to  have  bem  stolen,  of  any  assault  vpon  a  peace 
efieer  in  the  execution  of  his  duty,  or  upon  any  person  acting  in  aid  of  su^  officer, 
ef  aamy  neglect  or  breach  of  duty  as  a  peace  officer,  of  any  assault  committed  in  pur- 
manee  of  any  conspiracy  to  raise  the  rate  of  wages,  of  knowinghf  and  designedly 
ttiainifig  any  property  by  false  pretences,  of  wUful  and  in^kcent  exposure  of  the 
fer$on,  of  wU/ul  and  corrupt  perjury,  or  of  subornation  of  perjury,  every  such 
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intent  to  commit  felony  ;^  an  assault  upon  a  peace  officer  in  the 
execution  of  his  duty,  or  upon  any  person  acting  in  his  aid  ;^  an 
assault  in  pursuance  of  any  conspiracy  to  raise  the  rate  of  wages  ^ 
the  receiving  stolen  property,  knowing  it  to  have  been  stolen ;« 
riot;^  pequry;*  subornation  of  pequiy;^  neglect  or  breach  of 
duty  as  a  peace  officer;^  obtaining  property  by  false  pretences;' 
wilful  and  indecent  exposure  of  the  person  ;^^  endeavouring  to  con* 
ceal  the  birth  of  a  child  ;^^  carnal  knowledge  of  girls  between  the 

court  is  hereby  authorised  and  empowered  to  order  payment  of  the  costs  and 
expenses  of  the  prosecutor  and  witnesses  for  the  prosecution,  together  with  a 
compensation  for  their  trouble  and  loss  of  time,  in  the  same  manner  as  oourtB 
are  hereinbefore  authorised  and  empowered  to  order  the  same  in  cases  of  felony ; 
and,  although  no  bill  of  indictment  be  preferred,  it  shall  still  be  lawful  for 
the  court,  where  any  person  shall  have  bon&  fide  attended  the  court  in 
obedience  to  any  such  recognisance,  to  order  payment  of  the  expenses  of  anj 
such  person,  together  with  a  compensation  for  his  or  her  trouble  and  loes  of 
time,  in  the  same  manner  as  in  cases  of  felony."  Tliis  section  onginally  con- 
tained a  proviso,  "  that  in  cases  of  misdemeanor  the  power  of  ordering  the 
payment  of  expenses  and  compensation  shall  not  extend  to  the  attendance 
before  the  examining  magistrate ; "  but  that  proviso  is  now  repealed  by  §  1  of 
14  &  15  v.,  c.  55.  §§  24  &  25  of  7  G.  4,  c.  64,  further  provide,  that  the 
order  for  payment  shall  be  made  out  by  the  proper  officer  of  the  court,  and 
that  the  money  shall  be  paid  by  the  treasurer  of  the  county,  &c,  or  by  such 
other  person  as  is  mentioned  in  the  Act  If  the  treasurer  refuses  to  pay  the 
expenses  in  obedience  to  the  order,  the  remedy  is  by  indictment,  and  not  by 
mandamus,  R.  v,  Jeyes,  3  A.  &  E.  416.  See  5  A.  &  £.  812.  n. ;  but  to  render 
the  treasurer  liable  to  prosecution,  the  entire  order  of  the  court  must  be  served 
upon  him ;  and  therefore,  where  the  order  was  to  pay  an  aggr^;ate  sum,  the 
details  being  annexed,  and  the  attorney  tore  off  the  paper  containing  the 
details,  it  was  held  that  the  treasurer  was  justified  in  refusing  to  pay,  B.  r. 
Jones,  2  Moo.  C.  C.  171 ;  9  C.  &  P.  401,  S.  C.  §  27  of  the  Act  provides  for 
the  payment  of  the  expenses  of  prosecutions  in  the  Court  of  Admiralty.  The 
Stat.  4  &  5  W.  4,  c.  36,  §  12,  enacts,  that  any  two  judges  of  the  Central  ' 
Criminal  Court  may  order  the  "costs  of  prosecutors  and  witnesses  to  be  paid  by 
the  treasurer  of  the  county  in  which,  but  for  that  Act,  the  offender  would  have 
been  tried.  See  7  &  8  V.,  c.  106,  §  40,  Jr.,  as  to  what  remuneration  will  be 
allowed  to  prosecutors  and  witnesses  attending  the  trial  of  misdemeanors  in 
the  county  of  Dublin. 

1  7  G.  4,  c.  64,  §  23,  cited  ante,  p.  1047,  n.  3.  «  Id.  »  Id. 

<  Id.  »  Id.  •  Id. 

7  Id  «  Id,  9  Id.  «  Id. 

"  7  W.  4  &  1  v.,  c.  44,  enacts,  that  "  whei-e  any  prosecutor  or  other  person 
shall  appear  before  any  court,  on  recognisance  or  subpcena,  to  prosecute  or  give 
evidence  against  any  person  upon  any  charge  of  having  endeavottred  to  conceal 
the  birth  of  any  child,  every  such  court  is  hereby  authorised  and  empowered. 
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I  and  twelve ;  ^  taking  or  oaneing  to  be  taken  any  nn- 
rl  under  the  age  of  fdxteen  years  &om  her  &ther,  mot]ier, 
1 ;'  oonepiring  to  charge  any  person  with  felony,  or  to 
for  felony;'  oonspirisg  to  commit  any  felony;*  com- 
y  of  the  cormpt  practices  of  bribery,  widue  influence,  or 
1,  either  at  a  parliamentary '  or  at  a  monieipal*  election, 
Isdemeanors  nnder  the  Merchant  Shipping  Act,  1854,' 
Act  of  14  &  15  v.,  c.  19,^  or  nnder  any  of  the  Acta  of 
ing  to  larcenies,  to  malicious  injuries  to  property,'to 
to  offences  against  the  person.* 

The  Act  of  1861,  relating  to  offences  against  the  coin,''*  §  IISSa 
pecoliar  enactment  on  the  subject  of  costs ;  for  §  42 


bill  of  indictment  for  snch  charge  ehall  or  bIibII  not  be  actnally 
)  order  payment  of  the  costs  and  expenaea  of  the  proeacutor 
M  for  the  ptotecutioD,  tt^ther  with  a  compenmtion  for  their 

loes  of  time,  in  the  game  manner  ae  courta  are  now  by  bw 
nd  empowered  to  order  the  same  in  cases  of  prosecutions  for 

v.,  c.  68,  §  S,  eztenda  the  power  of  allowing  costs  to  csHea,  where 
kdicted  for  "  unlawfully  and  carnally  knowing  and  abusing  any  girl 
the  age  of  ten  years  and  under  the  age  of  twelve  yean  ;  unlaw- 
or  causing  to  be  taken  any  unmanied  girl,  being  under  the  age  of 
I,  out  of  the  poseession  and  against  the  will  of  her  father  or  mother, 
ler  peraon  having  the  lawful  caie  or  charge  of  her  ;  conspiring  to 
■enon  with  any  felony,  or  to  indict  any  person  of  any  felony ; 
I  commit  any  felony." 

*  Id.  •  *  Id. 

v.,  c  102,  §§  10,  13 ;  continued  by  40  &  41  V.,  c  67,  till  Slst 

•  35  &  36  v.,  c  60,  §  9. 
v.,  c.  104,  §  518,  enacta,  that  "  every  offence  by  this  Act  declared 
lemeanor  shall  be  punishable  by  iine  or  imprisonment,  with  or 
I  labour ;  and  the  court  before  which  such  offence  is  tried  may,  in 
,ke  the  same  allowances  and  order  payment  of  the  same  costs  and 
if  such  misdemeanor  had  been  enumerated  in  the  Act  7  O.  4, 
other  Act  that  may  be  passed  for  the  like  purpose  ;  and  may,  in 
rt  of  her  Miyeety's  dominions,  make  such  aUowances  and  otdei 
racb  costs  and  ezpensea  (if  any),  as  are  payable  or  allowable  upon 
ny  misdemeanor  nnder  any  existing  Act  or  ordinance,  or  as  may 
r  allowable  under  any  Act  or  law  for  the  time  being  in  force 

MI4. 
v.,  c.  96,  §  121  ;  24  4  26  V.,  c.  97,  §  77  j  24  &  B5  V.,  c.  98,  §  M ; 
;.  100,  §  77.  >•  24  &  25  V.,  c  99. 
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provides,  that,  ''  in  all  prosecutions  for  any  offence  against  this  Aist, 
in  England,  which  shall  be  conducted  under  the  directicHi  of  the 
Solicitors  of  Her  Majesty's  Treasury,  the  Court  *  ♦  *  shaU  allow 
the  expenses  of  the  prosecutors,  in  aU  respects  as  in  cases  of  felony ; 
and  in  all  prosecutions  for  any  such  offence,  in  England,  which  shall 
not  be  so  conducted,  it  shall  be  lawful  for  such  court,  in  eau  a 
conviction  shall  take  place,  but  not  otherwise,  to  allow  such  ex- 
penses." Again,  if  a  bankrupt  be  prosecuted  by  order  of  any  court, 
for  any  misdemeanor  under  the  Debtors'  Act,  1869,  the  costs  of  the 
prosecution  will  only  be  allowed  on  production  of  the  order.^ 

§  1256.  The  Acts,  which  authorise  the  awarding  of  costs  to  §  l^ 
prosecutors  and  witnesses  for  the  Crown  in  criminal  trials,  do  not 
apply  to  cases  where  the  indictment  has  been  removed  into  the 
Queen's  Bench  Division  of  the  High  Court  by  certiorari  ;*  and  no 
distinction  appears  to  be  recognised  in  this  respect  between  a  re- 
moval by  the  prosecutor  and  a  removal  by  the  defendant.^  Where 
the  Acts  do  apply,  all  extra  expenses  incurred  in  getting  up  a  prose- 
cution may  be  reimbursed,  except  the  attendance  of  witnesses  before 
the  coroner.^  Thus,  where  a  witness,  in  consequence  of  being  tak«i 
ill  during  his  attendance  at  the  trial,  was  put  to  some  extra  charge 
these  have  been  awarded  to  him ;  ^  and  the  costs  of  an  argument 
before  the  Court  of  Criminal  Appeal  have  been  allowed.*  Expenses 
have  also  been  allowed  to  the  prosecutor  and  his  witnesses,  though 
the  prisoner  did  not  reach  the  assize  town  till  the  grand  jury  had 
been  discharged;  ^  though  the  accused,  who  had  not  been  apprehended. 


1  32  &  33  v.,  c.  62,  §  17 ;  36  &  36  V.,  c.  67,  §  17,  Ir. ;  K  r.  Thomas, 
11  Cox,  535. 

»  R.  V.  Kelfley,  1  Dowl.  481  ;  R  v.  RichardB,  8  B.  &  C.  420  ;  R.  v.  JohxisoB, 
1  Moo.  C.  C.  173  ;  R.  v,  Jeyes,  3  A.  &  E.  419,  per  Littledale,  J.  See  ante, 
§  1252. 

5  R.  V,  Treasurer  of  Exeter,  5  M.  &  R.  167,  per  Littledale,  J.,  sed  qn. ;  and 
see  8  A.  &  E.  590. 

^  R.  V.  Lewen,  2  Lew.  C.  C.  161,  per  Ld.  Denman ;  R.  v.  Rees,  6  C.  &  P. 
302,  per  Littledale,  J.  ;  R.  v.  Taylor,  id.  301,  per  id. 

•  In  re  Mallieon,  1  Lew.  C.  C.  132,  per  Patteson,  J. ;  Anon.,  id.  133,  ptf 
Parke,  J. 

•  R.  V.  Cluderoy,  3  C.  &  Kir.  205 ;  R.  v.  Le^vis,  Dear.  &  Bell,  326 ;  7  Cox, 
406,  S.  C.    See  ante,  §  1253,  n.  5. 

'  Anon.,  1  Lew.  C.  C.  128,  per  Hullock,  B. 
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and  was  nnder  no  recognisance,  did  not  appear  to  take  his  trial  ;^ 
though  the  prisoner  had  been  apprehended  under  a  bench-warrant, 
and  the  prosecutor  and  his  witnesses  were  under  no  recognisances, 
and  only  one  of  them  had  been  subpoenaed;^  and  though  the 
accused  was  not  forthcoming,  haying  been,  through  some  mistake, 
discharged  by  proclamation  at  a  preceding  sessions.^  In  this  last 
case,  the  witnesses  had  been  bound  over  to  appear,  and  a  true  bill 
had  been  actually  found.^ 

§  1257.  In  August,  1851,  the  Secretary  of  State  for  the  Home  §  ii34a 
Department  was  authorised  to  make  regulations  with  respect  to  the 
amount  of  costs  to  be  allowed  to  prosecutors  and  their  witnesses  in 
the  criminal  cases  above  stated;^  but  in  the  ordinary  spirit  of 
official  procrastination,  the  rules  on  the  subject  were  not  promul- 
gated till  the  9th  of  February,  1868.* 


*  FUumeiy's  case,  1  Lew.  C.  C.  133,  per  Alderson,  B. ;  Anon.,  id.  134,  per 
Gumey,  B. 

«  R.  «.  Butterwick,  2  M.  &  Rob.  196,  Per  Parke,  B. 

»  R.  1?.  JSiohej,  5  C.  &  P.  662,  per  Taunton,  J.  <  Id. 

»  14  &  16  v.,  c  55,  §§  4,  5,  6,  repealing  7  G.  4,  c.  64,  §  26. 

•  The  Rides  are  as  follows  : — 

**  Whereas  it  is  expedient  to  make  regulations  as  to  the  rates  and  scales  of 
payment  according  to  which  costs,  expenses,  and  compensations  shall  be  allowed 
and  ordered  to  be  paid  under  the  Act  of  7  G.  4.,  c.  64,  and  divers  other  Acts  of 
FUrUament  authorising  such  payments  to  prosecutors  and  witnesses,  and  to 
peiaans  attending  courts  in  obedience  to  recognisances  or  subpoenas  in  the 
cases  of  criminal  prosecutions,  for  their  travelling  expenses  and  trouble  and  loss 
of  tim%  incurred  in  attending  such  courts,  and  also  to  make  regulations  as  to 
the  rates  and  scales  of  payment,  according  to  which  certificates  may  be  granted 
by  the  examining  magistrate  or  magistrates  in  respect  of  the  travelling  expenses 
of  proeecutors,  and  witnesses  for  the  prosecution,  and  other  persons,  of  attend- 
ing before  such  magistrate  or  magistrates,  and  of  compensation  for  trouble  and 
loss  of  time  therein  in  the  cases  aforesaid  :  And  whereas  to  the  end  aforesaid  it 
has  become  necessary  to  revoke  divers  regulations  made  under  §  26  of  the  said 
Act,  hereinbefore  recited  :  Now  I,  the  Right  Honourable  Sir  Geoige  Grey, 
acting  nnder  and  in  pursuance  of  the  Act  of  V4  &  16  V.,  c.  55,  do  revoke, 
annul,  and  make  void,  all  rules  and  regulations  made  under  the  said  26th  sect. 
of  the  said  Act,  whereby  any  costs,  expenses,  and  compensations  may  be 
allowed  or  ordered  to  be  paid  to  such  prosecutors  and  witnesses,  or  other 
penona  attending  on  recognisance  or  subpoena,  for  their  travelling  expenses, 
trouble,  and  loss  of  time  in  attending  before  such  courts  or  before  such  ex- 
amining ifiagistrate  or  magiatrates,  to  a  larger  or  greater  amount  than  the 
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§  1258.  Independent  of  the  Home  Office  Begulations, — ^whieh  \^^ 


allowances  hereinafter  authorised  to  be  made  in  that  behalf ;  and  I  do  make, 
constitate,  and  appoint  the  following  rales  and  regulations  to  be  observed  by  all 
courts  and  magistrates,  and  the  officers  and  clerks  of  such  courts  and  wa^ 
trates,  and  hj  all  others  whom  it  may  concern,  as  to  the  rates  and  scales  of 
payment  of  such  costs,  expenses,  and  compensation  :  and  I  do  direct  that  the 
same  shall  take  effect  and  be  in  force  in  all  places  where  the  same  maj  be 
capable  of  taking  effect ;  that  is  to  say — 

1.  I  do  make,  constitute  and  appoint  the  following  rules  and  regnlationa  as 
to  the  rates  and  scales  of  payment  according  to  which  such  certificates  may  be 
granted,  by  such  examining  magistrate  or  magistrates  in  respect  of  traTeDing 
expenses  of  prosecutors,  and  witnesses  for  the  prosecution,  of  attending  befine 
such  magistrate  or  magistrates,  and  of  compensation  for  their  trouble  and  loa 
of  time  therein  in  the  cases  aforesaid,  namely : — 

£  t.i 
There  may  be  allowed  to  prosecutors  or  witnesses,  being  members  of 
the  profession  of  ike  law  or  of  mMieine,  if  resident  in  the  city, 
borough,  parish,  town,  or  place  where  the  examination  is  taken,  or 
within  a  distance  not  exceeding  two  miles  from  such  place,  for 
their  loss  of  time  and  trouble  in  attending  to  give  professional 
evidence  on  such  examination,  but  not  otherwise,  a  sum,  in  the 
discretion  of  the  magistrate  or  magistrates,  for  each  attendance  not 

to  exceed 0  10  6 

If  such  prosecutor  or  witness  shall  reside  elsewhere,  then  a  sum  for 

the  same  not  to  exceed 110 

And  for  mileage,  a  sum  not  to  exceed  3(2.  per  mile  each  way. 

To  prosecutors  and  witnesses,  being  WMtahles  attending  the  bench  of 

magistrates  where  such  examination  is  taken  on  any  police  duty, 

and  to  constables  paid  by  salary,  and  attending  &om  a  distance 

not  exceeding  three  miles,  there  shall  be  allowed  ....    Nil 

Unless  the  magistrate  or  magistrates  shall  certify  that  there 

were  special  reasons  for  making  an  allowance,  and  shall 

specify  such  reasons  upon  his  or  their  certificate,  and  then 

a  sum  not  to  exceed  for  each  day 0    10 

To  prosecutors  and  witnesses,  being  constables  paid  by  salary,  and 
not  attending  the  magistrate  or  bench  of  magistrates  on  any  police 
duty,  for  the  trouble  in  attending  such  examiiiation^  from  a  dis- 
tance greater  than  three  miles,  and  not  exceeding  seven  miles 
from  the  place  where  the  examination  is  taken,  a  sum  not  to 

exceed  for  each  day 010 

To  the  same,  if  attending  from  a  distance  greater  than  seven  miles 
from  the  place  where  the  examination  is  taken,  a  sum  not  to 

exceed  for  each  day 016 

To  prosecutors  and  witnesses,  being  constables  paid  by  salaiy,  if 
necessarily  detained  all  night  for  the  purposes  of  the  examination, 
a  sum  for  the  night,  not  to  exceed 0    2   0 
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elow,  and  whidi,  it  muet  be  admitted,  are  more  remark- 


i  oUowancea  to  ptoeecutora  and  witnesaea,  being  conatablea 

by  laiaxy,  an  to  be  conditional  upon  the  ume  being 
cable  for  their  personal  benefit. 

an  and  witnesses,  being  constables  necessarily  tmvelUng 
ee  of  examination  in  discharge  of  any  police  duty,  tliere 
llowed  for  mileage NtL 

the  pTAitiining  magistiate  oi  magistrates  ehall  certify 
tbere  were  special  nasona  for  maUng  an  allowance,  and 

specify  the  same  upon  their  certificates,  and  then  the 

an  other  constables. 

ton  and  witnesses,  being  constables  not  attending  the 
xamination  in  discharge  of  a  police  duty,  and  entitled  to 
red  under  7  &  8  V.,  c.  85,  §  IE,  and  able  to  travel  by  r^- 
e  Bhall  be  allowed  mileage  as  follows  : — 
teiintendents,  inspecton,  Serjeants,  and  constables,  the 
9t  amount  per  mile  aathorised  by  Act  of  Parliament  for 

conveyance,  and  no  larger  sum  ; 

secuton  and  witnesses,  being  constables  able  but  not  so 
led  to  travel,  and  not  attending  the  place  of  examinatian 
ny  police  duty,  there  shall  be  allowed  for  mileage  railway 
the  same  as  to  ordinary  witnesses ; 
Kcuton  and  witnesses,  being  constables  not  able  to  travel 
lilway,  and  not  attending  the  magistrate  or  magistrates 
uy  police  duty,  for  every  mile  beyond  four  miles  each  way 

sfaall  travel  t4)  reach  the  place  of  examination,  a  sum  not 
Lceed  each  way,  2d. ; 

secuton  and  witnesses,  being  constables  able  partially  to 
d  by  railway,  for  every  mile  after  the  first  four  miles  each 

in  reaching  such  means  of  conveyance,  a  sum  not  to 
ed  id.,  and  railway  fikre  as  other  constables. 
nv  and  wilnaset,  not  hereinbefore  provided  for,  resident 
y,  borough,  parish,  town,  or  place  where  the  examination 
or  within  a  distance  not  exceeding  two  mUes  from  such 
'  their  trouble  and  loss  of  time  in  so  attending,  there  shall 
id  a  sum  for  each  day  not  to  exceed         .        .        .        .01 

elsewhere  and  beyond  the  distance  of  two  miles,  or  if 
isecutora  or  witnesses  shall  be  necessarily  detained  &om 
■  the  purpose  of  the  examination,  more  than  four  houn,  a 

be  like  discretion,  not  to  exceed 0    1 

U  be  necessarily  detained  from  home  more  than  six  houn, 
JD,  at  tlie  like  discretion,  not  to  exceed    .        .        .        .02 
□T  they  shall  reside  at  such  a  distance  from  the  place  of 
ion  as  to  render  it  necessary  that  be  or  they  shall  sleep 
ae,  then,  at  the  like  discretion,  a  sum  for  the  night  not  to 
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able  for  their  elaborate  minuteness  than  for  their  liberality  or  en- 


£  i,  i. 

There  may  be  allowed  for  mileage  as  follows  : — 

If  the  prosecutor  or  witness  reside  at  a  greater  distance  than 
two  miles  from  the  place  of  examination,  and  the  whole  or 
any  portion  of  the  journey  can  be  performed  by  railway, 
second-class  fare  for  such  whole  or  portion  of  the  journey,  as 
the  case  may  be,  and  for  a  journey,  or  part  of  a  journey,  per- 
formed otherwise  than  by  railway,  a  sum  not  to  exceed  per 
mile  each  Avar 003 

In  pursuance  of  the  power  in  me  vested,  I  do  make  the  following  roles  and 
regulations  as  to  the  rates  and  scales  of  payment^  of  costs,  expenses,  and  com- 
pensations to  be  allowed,  or  ordered  to  be  paid^  imder  the  said  Act  of  7  G.  4, 
c.  64,  and  other  the  Acts  of  Parliament  aforesaid,  to  prosecutors  and  witnesBes 
attending  courts  of  assize,  oyer  and  terminer,  gaol  delivery,  generai  aestion  of 
the  peace,  or  any  other  courts  having  power  to  allow  such  costs,  expenaes,  and 
compensations  to  prosecutors  and  witnesses,  and  persons  attending  such  oonits, 
in  obedience  to  any  recognisance  or  subpoena  in  caaes  of  oriminal.ppisecutaaiis, 
for  their  trouble,  loss  of  time,  and  travelling  expenses  in  so  attending. 

For  the  purposes  aforesaid  I  do  make,  constitute  and  appoint  the  foUowii^ 
rules  and  regulations ;  that  is  to  say,  there  may  be  allowed  : — 

£  s.  I 
To  prosecutors  and  witnesses,  being  members  of  the  profession  of  the 

law  or  of  medicine,  attending  to  give  professional  evidence,  but 
not  otherwise,  for  their  trouble,  expenses,  and  loss  of  time,  for 
each  day  they  shall  necessarily  attend  the  court  to  give  pro- 
fessional evidence,  a  sum  not  to  exceed 110 

For  each  night,  the  same  as  ordinary  witnesses,  and  for  mileage  a 

sum  not  to  exceed  per  mile  each  way    .        •        .        .        .        .003 
To  prosecutors  and  witnesses,  being  constables  and  paid  by  salary, 
if  resident  in  the  city,  borough,  town,  or  place  where  such  court 
ifi  held,  or  within  a  distance  not  exceeding   two  miles  of  such 
place,  a  sxun,  in  the  discretion  of  the  court,  not  to  exceed  for 

each  day   .        . 010 

If  resident  elsewhere,  and  if  they  shall  attend  from  a  greater 
distance  than  two  miles,  a  sum,  in  the  discretion  of  the  court^  for 

each  day  not  to  exceed "*^.        .016 

To  the  same,  if  they  shall  be  necessarily  detained  all  night  for  the 
purposes  of  the  prosecution,  a  further  sum  for  the  night  not  to 

exceed 020 

If  such  prosecutors  and  witnesses  shall  be  chief  constables  or 
superintendents  attending  from  a  distance  greater  than  three 
miles,  and  they  shall  be  necessarily  detained  all  night  for 
the  purposes  of  the  prosecution,  instead  of  the  foregoing 
allowances  there  may  be  allowed  to  them  the  same  as 
ordinary  witnesses. 


J 
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foUeij, — in  some  grave  cases  of  felony,'  as,  for  iostance. 


>  v.,  c.  W,  §  7,  provides,  th&t  "  noUiiiig  in  this  Act  or  in  any 
nudet  this  Act,  Bhall  interfere  with  or  affect  the  power  of  anj 
ei  pajment  to  any  penon  who  may  appear  to  Buch  court  to  have 
ioidinary  courage,  diligence,  oi  exertion,  in,  or  towuide  any  anch 
Li  as  hereinbefore  mentioned,  of  soch  sum  ae  such  court  shall 
sable,  and  adjudge  to  be  paid,  in  respect  of  nich  extraoidinaiy 
genc«,  or  exertion." 


id  allowances  to  prosecuton  and  witneeees,  being  con- 
»  paid  by  salary,  are  to  be  conditional  on  the  «une 
;  applicable  to  their  periional  benefit. 
tors  and  witnessea,  being  conatables  who  aball  be  en- 
be  conveyed  under  the  7  &  8  V.,  c  85,  §  12,  and 
ravel  by  milway,  there  may  he  allowed  for  mileage  as 

'rintendents,  iuBpectors,  K^eantB,  and  police  constables, 
jweet  amount  per  mile  autborised  by  Act  of  Parliament 
leir  conveyance,  and  no  larger  nun ; 

id  witnesses,  being  constables  not  so  entitled 
:1,  there  may  be  allowed  railway  &re  the  nme  aa  to 


tame,  if  paid  by  salary,  and  where  they  are  not  able  to 
1  by  railway,  for  every  mile  beyond  four  miles,  each 
they  shall  travel  to  and  return  from  the  court  where  . 
iToaecution  takes  place,  a  sum  not  to  exceed  Sd. 
same,  if  paid  by  aalazy,  when  able  partially  to  travel 
ulway,  for  every  mile  after  the  fir^t  four  miles,  eadt 
in  reaching  such  means  of  conveyance,  a  sum  not  to 
^  2d.,  and  railway  iare  aa  other  constables. 
»-(  and  unfn«H««,  not  hereinbefore  provided  for,  there 
dlowed,  for  their  expenses,  trouble,  and  loss  of  time  in 
the  court  where  the  prosecution  takes  place,  per  day, 

t  to  exceed i 

le,  if  entitled  to  mileage,  for  each  night  they  may  be 
y  detained  from  home  for  the  purposes  of  the  prose- 
any  assizes,  session  of  ){aol  delivery,  or  session  of  oyer 

ber,  a  mim  not  to  exceed 

le  for  each  night  they  may  necessarily  be  detained  from 
'  the  purposes  of  the  prosecution  at  the  session  of  the 

e  for  mileage  there  may  be  allowed  as  follows  : — 
lent  more  than  two  miles  &om  the  court  when  the 
BcutioQ  takes  place,  if  the  whole  or  any  portion  of  the 
ley  can  be  performed  by  railway,  second-class  fare  for 
,  whola  or  portion  of  the  Journey,  as  the  case  may  be, 
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where  persons  are  charged,  either  as  principals  or  as  accessoi 

and  for  a  journef,  ot  part  of  a  joaniey,  performed  other-   £  i. 
wiBe  than  by  railway,  per  mile,  each  way,  a  bqdi  not  to 
exceed 0    ( 

In  computing  the  amount  to  be  allowed  for  mileage  under  any  of 
T^ulationH  herein  contained,  I  do  direct  thnt  no  greater  allowance  be  u 
than  at  the  rate  of  3il  per  mile  each  way  by  the  nearest  available  ronte. 

I  also  direct  that  no  prosecutor  or  witness  allowed  for  mileage  nnder 
of  the  r^iiilationa  herein  contained,  shall  be  allowed  for  loe»  of  .time  ( 
sioned  by  his  or  her  omisaion  to  avail  himeelf  or  herself  of  a  public  conveyi 
if  available. 

I  hirther  direct  that  no  prosecutor  or  witness  be  allowed,  under  any  of 
regulations  aforesaid,  for  his  attendance,  loss  of  time,  trouble  or  expense 
more  than  one  cote  on  the  same  day. 

I  further  direct  that  no  constable  paid  by  salary  be  allowed  for  lailt 
fare  not  actually  paid. 

BXCBPII0S8. 

I  do  authorise  payment  to  the  officer  of  a  gaol,  whose  duties  require 
attendance  in  the  court  where  the  prosecutioD  takes  place,  for  giving  evid 
on  a  former  conviction,  a  sum  not  to  exceed  3t.  Sd. 

I  do  make  the  following  regulations  as  to  the  compensation  to  he  allt 
in  the  cases  of  pHsoner^  brought  by  writ  of  habeat  corpiu,  or  other  la 
process,  to  give  evidence  for  the  prosecution. 

To  govemon  and  ojica-i  ofgaoU,  in  whose  custody  the  prisoner  is  broo^ 
follows : 

£  t 
To  a  governor,  for  his  loss  of  time,  trouble,  and  expenses,  in 

bringing  up  such  prisoner,  for  each  day  he  may  attend,  the 

sufii  of 01 

To  other  officers,  for  the  same,  the  sum  of 0    ' 

And  for  mileage,  a  sum  in  the  discretion  of  the  court,  not  to  exceed 

per  mile  each  way 0 

Provided  always,  that  the  above  allowances  shall  not  he  made  to 
gaoler  or  officer  charged  with  the  custody  of  prisoners  for  trial,  at  the  ] 
where  such  prisoner  shall  be  required  to  give  evidence,  in  respect  of  the 
such  gaoler  or  officer  shall,  by  virtue  of  his  office,  be  required  to  be  1 
present 

I  authorise  the  following  payments  to  be  made  to  atloma/t  for  the 
secution,  gimng  tuidmce,  over  and  above  the  allowances  so  made  to  thei 
attorneys :—  £    i 

Such  attflmeys  may  be  allowed  a  sum  not  exceeding.        .        .        .    O    ■ 

if,  in  the  opinion  of  the  proper  officer  of  the  court,  such  evidence 

was  necessary,  and  saved  the  attendance  of  another  witneaa. 

And  whereas  it  may  become  necessary,  in  certain  cases,  that  ocmi 
ptrions,  unacquainted  with  the  &cts  to  be  given  in  evidence  upon  the 
aecution,  may  be  required  to  attend  as  witnesses,  in  order  to  state 
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act,  with  any  of  the  following  crimes : — tIz.  ;  morder ; ' 


uattera  of  science  in  issue  on  mch  ptowcntions,  and  it  ia  reason- 

'ucb  caseH  the  foregoing  rotes  of  nllowance  should  be  departed 
by  direct  that  the  allownnces  to  be  made  to  such  persona  shall 
)  tlie  deciaiou  of  die  court  before  whom  such  persons  may  be 
Itich  taay  direct  auch  aUowancee  as  to  auch  court  may  appear 

as  inUrjtreltT  shall  be  employed  to  interpret,  on  the  part  of  the 
t  shall  be  competent  for  the  court  before  whom  micb  interpreter 
employed  to  make  him  such  allowances  as  to  such  court  shall 
ible :  provided  always,  that  this  regulation  is  not  to  interfere 
iiIatinnB  in  force,  where  such  now  exist,  for  the  temuueration  of 

the  illneu  or  inability  of  any  prosecutor  or  witness  to  travel 
e  special  means  of  conveyance,  it  shall  be  lawfol  for  the  conrt 
)m  the  foiegoisg  rates  of  allowances,  and  to  make  such  other 
I  the  Justice  of  the  case  shall  require. 

'  circumstances  herein  specified  under  the  head  of  excqttions,  I 
lepartore  from  the  rules  and  r^ulations  herein  contained,  as 

examining  mt^istrate  or  magistraten  as  by  the  courts  herein 
icept  only  in  the  case  of  an  attorney  for  the  prosecution  giving 
divided  always,  that  whenever  any  allowances  hereinbefore  autho- 
the  head  of  exceptions,  shall  have  been  made,  the  circumstances 

the  general  late  of  allowances  shall  be  departed  from,  shall  in  all 
f  Hpecified  by  the  proper  officer  of  the  court,  or  magistrate,  upon 
t  by  which  such  allowances  shall  he  authorised.  And  lastly,  I  do 
lotwithstanding  anything  herein  contained,  all  lawful  rules  and 
leretofore  made  and  in  force,  under  or  by  reason  whereof  allow- 
ea  amount  than  those  hereby  authorised  are  now  payable  in  the 
lefore  provided  for,  shall  be  and  remain  in  as  full  force  and  effect 
ler  had  not  been  made,  and  shall  continue  to  apply  to  the  persons 
imstances  thereby  provided  for,  although  such  persons  and  circum- 
be  comprehended  within  the  terms  hereof  and  that  the  said  nilea 
>ns  shall  BO  lar  remain  unaffected  by  this  order,  and  that  nothing 
ined  shall  have  the  effect  of  increasing  the  amount  of  any  rates  or 
'hich  niay  be  lawfully  made  under  such  rules  and  regulations  ;  it 
le  intunt  and  meanii^;  hereof  that  such  rules  and  regulatioua  shall 
in  unaltered,  further  or  otherwise  than  in  the  reduction  of  allow- 
aecutors  and  witnesses  where  the  rales  thereof  shall  be  in  excess  of 

contained. 

ler  my  hand  at  Whitehall,  the  9th  of  February,  IS&B. 

(Signed)  O.  Obet." 

:.  64,  §  28,  enacts,  that,  "  where  any  person  shall  appear  to  any 
r  and  terminer,  gaol  delivery,  superior  criminal  conrt  of  a  county 
sourt  of  great  sesBions,  to  have  been  active  in  or  towards  the  appre- 
ny  person  charged  with  tnurder,  or  with  filtmioutty  aitd  ttuUicwiuly 
T  aUtrnpting  to  dtMharge  ajty  kind  of  loaded  fin-anM  at,  any  olher 
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attemptmg  to  murder  ;^  stabbing,  catting,  or  poisoning  ;^  shooting 
at  any  one,  or  attempting  to  discharge  loaded  fire-arms  at  him  ;^ 
administering  anything  to  a  woman  to  procure  her  miscarriage  ;* 
rape  ;^  housebreaking  ;•  robbery  ;^  arson  ;®  horse-stealing,'  bullock- 
stealing,^^  or  sheep-stealing;^^  and  receiving  stolen  property 
knowing  it  to  have  been  stolen  ;^^ — ^the  courts,  whether  of  oyer  and 


persoUy  or  ^ih  stcMingy  cuttvng,  or  poisomng,  or  with  adrMnistertng  anyHdng  to 
frocure  the  miscarriage  of  any  womariy  or  ioiih  rape,  or  with  burglary  arfdtnwm 
houselreaking,  or  with  robbery  on  (he  person,  or  with  arson,  or  with  horsestealing, 
hidloeh'Stealing,  or  sheep-stedlmg,  cr  with  being  accessory  before  the  fact  to  any  of 
the  offences  aforesaid,  or  with  receiving  any  stolen  property  knowing  the  acme 
to  hat>e  been  stolen,  eveiy  such  court  is  hereby  authorised  and  empowered,  in 
any  of  the  cases  aforesaid,  to  order  the  sheriff  of  the  county  in  whicli  the 
offence  shall  have  been  committed,  to  pay  to  the  person  or  persons  who  shsU 
appear  to  the  court  to  have  been  active  in  or  towards  the  apprehension  of  any 
person  charged  with  any  of  the  said  offences,  such  sum  or  sums  of  money  as 
to  the  court  shall  seem  reasonable  and  sufficient  to  compensate  such  person  or 
persons  for  his,  her,  or  their  expenses,  exertions,  and  loss  of  time  in  or  towaidi 
such  apprehension  ;  and  where  any  person  shall  appear  to  any  court  of  seesicm 
of  the  peace  to  have  been  active  in  or  towards  the  apprehension  of  any  paztr, 
chained  with  receiving  stolen  property  knowing  the  same  to  have  been  stolen, 
such  court  shall  have  the  power  to  order  compensation  to  such  person  in  fte 
same  manner  as  the  other  courts  hereinbefore  mentioned  :  provided  always, 
that  nothing  herein  contained  shall  prevent  any  of  the  said  courts  &om  aba 
allowing  to  any  such  persons,  if  prosecutors  or  witnesses,  such  costs,  expenses, 
and  compensation,  as  courts  are  by  this  Act  empowered  to  allow  to  prosecutois 
and  witnesses  respectively."  §  29  provides  that  the  sheriff  shall  pay  the 
amount  awarded,  and  shall  be  repaid  by  her  Majesty's  treasury ;  and  §  30 
enacts,  that  if  any  man  shall  be  killed  in  endeavouring  to  apprehend  any 
person  charged  with  any  of  the  offences  mentioned  in  §  28,  the  court  may  order 
the  sheriff  to  pay  to  his  widow,  child,  father,  or  mother,  such  sum  as  in  iti 
discretion  shall  seem  meet 

^  This  offence,  though  not  mentioned  in  the  statute,  has  been  held  to  be 
within  the  spirit  of  the  enactment,  and  extra  expenses  incurred  in  appreiieBd- 
ing  a  prisoner,  who  was  charged  with  attempting  to  murder  by  suffoeatioB, 
have  been  allowed,  R.  v.  Durkin,  2  Lew.  C.  C.  163,  per  Patteaon,  J. 

«  7  G.  4,  c.  64,  §  28,  cited  ante,  p.  1067  n.  1. 

•Id.  *  Id.  *  Id. 

'  Id.  This  term,  it  seems,  does  not  include  the  crime  of  sacrilege,  R.  r. 
Robinson,  1  Lew.  C.  C.  129,  per  Hullock,  Bolland,  and  Fftrke,  Bs. 

'  Id.  »  Id.  •  Id. 

^  Id.  This  word  describes  a  class  of  offences,  and  includes  the  criine  of 
stealing  cows,  heifers,  &c,  R.  v.  Gillbiass,  7  C.  &  P.  444.  u  Id. 

"  Id.  See,  also,  5  G.  4,  c.  84,  §  22,  which  provides^  that  whoever  shall 
discover  and  prosecute  to  conviction  any  offender,  being  unduly  at  large  witlda 
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id  g&ol  deliver}',  or  of  eessions  of  the  peace, ^  are  ein- 
order  that  any  per&onB  who  have  been  especially  active 
ding  the  offenders,  shall  he  paid  some  additional  remn- 
their  expenses,^  exertions,*  and  loss  of  time. 

[n  1866  a  temporary  Act  was  passed,  which  will  con-  §  U39a 
tee  till  the  Slst  of  December,  1878,*  and  which 
QBgistrates,  on  all  charges  of  felony  "  bona  fide  madd 
able  and  probable  cause,"  or  on  a  charge  of  anymifl- 
numerated  either  in  §  23  of  7  G-  4,  c.  64,'  or  in 
&  16  v.,  c.  55,'  "  bon&  fide  preferred,"  to  grant  to 
and  witnesses  certificates  of  their  expenses,  and  of  their 
Eor  trouble  and  loss  of  time,  although  they  may  net 
iver  by  recognisance  or  snbpcena  to  prosecute  or  give 


before  the  eipiralinii  of  liis  Bcnttnce  uf  tninspurtation  or  banisli- 
bc  entitkd  lo  r  reward  of  20/.  for  every  hucIi  offender  so  con- 
,  though  no  provision  im  made  in  the  Act  for  the  mode  of 
;  reward,  tike  judges  have  held  that  the  presidibg  judge  at  the 
•j[  to  make  an  order  for  ila  payment  on  the  county  trearaier, 
B,  2  M,  &  Rob.  279  ;  E.  v.  AmbAiry,  6  Coi,  79,  per  Williami,  J. 
Acta  of  6  &  7  W.  4,  c.  116,  §§  106,  107  ;  and  7  4  8  V.,  c.  106, 

'.,  c.  65,  §  6,  enacts,  that,  "  when  any  person  appears  to  any  conrt 
the  peace  to  have  been  active  in  or  towards  the  apprehenaion  of 
Tged  with  any  of  the  offences  in  the  said  enactment  mentioned  " 
i6  of  7  O,  4,  c  64),  "  which  such  seesionB  may  have  power  to  tir, 
sesnions  shall  have  i>owei  to  order  compensation  to  be  paid  to 
1  the  same  nianutr  as  the  otiier  courts  in  the  said  enactment  men- 
ded that  such  compensation  to  any  one  person  shall  not  exceed 
■e  pounds,  and  that  every  order  for  payment  to  any  person  of 
ation,  be  made  out  and  delivered  by  the  proper  officer  of  the  court 
!^on  without  fee  or  payment  for  the  same." 
V  has  no  jiower,  na  it  seems,  to  order  the  payment  of  eipensei 
)pn;hendiag  a  prisoner  out  of  England,  E.  v.  Barrett,  6  Coi, 
JUS,  J.    The  Secretary  of  State  must,  in  such  case,  be  memo- 

lis  word,  a  gratuity  may  be  awarded  to  a  prosecutor  for  his 
iprehending  the  prisoner,  R.  v.  Womersly,  2  Lew.  C.  C.  16S,  per 
loiigh  he  has  not  been  put  to  any  eipense,  E.  v.  Barnes,  7  C.  &  P. 
lacts  do  not  appear  in  evidence,  the  judge  will  require  them  to  be 
m  on  affidavit,  B.  v.  Jones,  id.  167,  per  Park,  J. 
^,  c.  52  ;  continned  by  40  &  41  V.,  c.  67. 
1047,  n.  3.  '  Ante,  p.  104B,  n.  1. 

8  Y  2 
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evidence,  and  althoagh  no  committal  for  trial  may  take  plact 
The  Court  of  Quarter  Sessions  ia  then  empowered  to  allow  H 
amount  named  in  any  sticb  certificate,  and  to  sign  an  order  t 
payment.*  Again,  the  Act  of  18  &  19  V.,  c.  126,  which,  as  e 
tended  by  subsequent  legislation,"  empowers  justices  in  pet 
sessions  to  dispose  of  petty  larcenies  or  of  embezzlements  by  cler 
or  servants,  in  a  summary  way,  provides,  in  §  14,  that,  subject 
the  Home  OfBce  regulations,  such  justices  may,  if  they  think  i 
order  payment  of  the  expenses  of  the  prosecutors  and  witnesses. 

§  1260.  In  all  criminal  cases,  the  prisoner  is  entitled,  both 
this  country  and  in  America,  to  have  compulsory  process  for  t 
taining  witnesses  in  his  favour  ;*  and  now,  by  virtue  of  a  phili 
thropic  Act,  which,  in  1867,  the  Legislature  was  induced  to  pa 
at  the  instance  of  Mr.  Bnssell  Oumey,  the  court,  before  which  a 
accused  person  is  tried  either  for  felony  or  misdemeanor,  may  ort 
that  any  of  his  witnesses,  who  shall  appear  on  recognisance,  sb 
be  paid  such  sum  as  will  compensate  them  for  the  expenses,  troitl 
and  loss  of  time  they  may  have  incurred  in  attending  either  befi 
the  magistrate  or  before  the  court.'     The  same  statute  enacts,  tJ 


'  29  &  30  v.,  c  62,  §  1,  continued  by  40  &  41  V.,  c.  67.  *  5  2. 

■  31&32V.,c.  nC,§  2. 

*  2  Hawk.  P.  C.  c.  46,  §§  170,  172  ;  2  Ph.  Ev.  378  ;  2  Husa.  C.  &  M.  »: 
Const  U,  S.  Amendm.  Art,  6,  See  30  &  31  V,,  c.  36,  §§  3  &  4,  extending 
operation  of  11  &  12  V.,  c.  42,  §§  16,  20. 

'  30  &  31  v.,  c.  35,  §  6,  enacts,  that,  "  the  court  before  which  any  acen 
person  shall  be  prosecuted  or  tried,  or  for  trial  before  which  he  may  be  ci 
mitted  or  bailed  to  appear  for  any  felony  or  misdemeanor,  ia  hereby  anthori 
and  empowered,  in  its  discretion,  at  the  request  of  any  person  who  shall  apj 
before  such  conrt  on  recognisance  to  give  evidence  on  behalf  of  the  per 
accused,  to  order  payment  unto  such  witntsu  so  appearing  such  sum  of  moi 
OS  to  the  court  shall  geem  reasonable  and  sufficient  to  compensate  such  »iti 
for  the  expenses,  trouble,  and  losa  of  time  he  etiall  have  incurred  or  sustaii 
in  attending  before  the  eiamining  magistrate,  and  at  or  before  such,  con 
and  the  amount  of  such  expenses  of  attending  before  the  eiamining  magistr 
and  compensation  for  trouble  and  loss  of  time  therein,  shall  be  ascertained 
the  certificate  of  such  magistrate,  granted  before  the  attendance  in  court  ;  i 
the  amount  of  all  other  expennes  and  compensation  chall  be  aacertaineid  bj 
proper  officer  of  the  court,  who  shall,  upon  receipt  of  the  sum  of  tixp, 
for  each  witness,  [but  now,  as  to  this  fee,  see  32  &  33  V.,  c.  89.  §§  10. 
make  out  and  deliver  to  the  person  entitled  thereto  an  order  for  such  expe] 


EXFENSEB   OF  WITNESSES  FOR  PRISOKEBB. 


1061 


>ect  to  certain  misdemeanors,'  which  occKsioQally  form  the 
3f  Tcxatioas  indictmeats,  the  court,  in  the  event  of  the 
being  acquitted,  may,  onder  certain  circom stances,  order 
I,  and  the  costs  of  his  witnesses,  to  be  defrayed  by  the 
)r.'  A  Bimilar  law  prevails  also  with  respect  to  all  offences 
le  English  Debtors'  Act,  1869,'  the  Irish  Debtors'  Act, 
le  Corrapt  Practices  Frerention  Act,  18S4,'  and,  probably, 


MtsatioQ,  together  with  thn  Raid  fee  of  sixpence,  upon  auch  and  the 
nrera  and  offiwre  as  would  now  hy  law  be  liable  to  payment  of  an 
the  eipenaefl  of  the  prosecutor  or  witneaseB  against  anch  acciued 
id  if  the  Bccmation  be  of  such  kind  that  the  conit  shall  have  no 
rder  the  espenses  of  the  prose  cutor,  then  upon  the  tieamirer  or  other 
lecapacityof  a  treasurer  of  the  county,  riding,  division,  city,  borough, 
here  the  offence  of  snch  accused  person  may  be  alleged  to  have  been 
,  which  treasurer  or  other  officer  is  hereby  required  to  pay  the  same 
in  sight  thereof,  and  shall  be  allowed  the  came  in  hie  accounts : 
Iways,  that  in  no  case  shall  any  such  allowances  or  compensation 

I  amount  now  by  law  permitted  to  be  made  to  prosecutors  and 
for  the  prosecution ;  and  provided  always,  that  such  allowances 
nmtion  aboil  be  allowed  &nd  paid  as  part  of  the  expenses  of  the 
1." 

perjury,  subornation  of  perjury,  conspiracy,  obtaining  money  or 
erty  by  false  pretences,  keeping  a  gambling  or  disorderly  house,  and 
nt  assault. 

II  v.,  c.  35,  §  2,  enacts,  that,  "  whenever  any  bill  of  indictment  shall 
il  to  any  grand  jury,  under  the  provisions  of  SS  &  S3  V.,  c  17,  (for 
s  named  in  the  last  preceding  note)  against  any  person  who  has  not 
litted  to  or  detained  in  custody,  or  bound  by  rec<^pais>nce  to  answer 
tment,  and  the  person  accused  thereby  shall  be  acquitted  thereon,  it 
wfol  for  the  court  before  which  such  indictment  shall  be  tried,  in  its 

to  direct  and  order  that  the  prosecutor  or  other  person  by  or  at 
once  such  indictment  shall  have  been  preferred  shall  pay  nnto  the 
!iBon  the  just  and  reasonable  costs,  choBges,  and  expenses  of  such 
rson  and  his  witnesses  (if  any)  caused  or  occadoned  hy  or  consequent 
preferring  of  such  bill  of  indictment,  to  be  taxed  by  the  proper 

the  court;  and  upon  nonpayment  of  such  costs,  charges,  and 
within  one  calendar  month  after  the  date  of  such  direction  and 
hall  be  lawful  for  any  of  the  superior  courts  of  law  at  Westminster, 
gc  thereof,  or  for  the  justices  and  judges  of  the  Central  Criminal 
the  bill  of  indictment  has  been  preferred  in  that  court),  to  issue 
a  person  on  whom  such  order  is  made  such  and  the  like  writ  or 
ess  or  processes,  as  may  now  be  lawfully  issued  by  any  of  the  said 
>urts  for  enforcing  jui^ments  thereof 

13  v.,  c.  62,  §  18.  '  35  &  36  V.,  c  67,  §  18,  Ir. 

18  v.,  c.  102,  §  12;  continued  by  40&  41  V.  c  67, tillSIst Dec.  1878. 
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the  Gorrapt  Practices  Mnnicipal  Elections  Act,  1872.^  Inde* 
pendent  of  these  enactments, — which  happily  afford  a  remedy  foi 
what  used  to  be  a  flagrant  defect  in  our  penal  laws, — ^the  court  occa- 
sionally will  interfere  on  behalf  of  prisoners,  and  will,  for  the 
purposes  of  defence,  direct  constables  to  restore  to  them  any  property 
which  may  have  been  taken  from  them,  provided  only  that  it  be  not 
r^qmred  as  an  instrument  of  proof  at  the  trial,  and  that  it  do  nol 
fairly  appear  to  be  the  produce  of  the  crime  with  which  they  stand 
pharged.' 

§  1261.  As  writs  of  subpoena  have  no  force  beyond  the  juris-  §^ 
dictional  limits  of  the  court  from  which  they  issue,  it  is  obTione 
that,  in  order  to  secure  the  due  administration  of  justice,  additional 
powers  were  required  to  compel  the  attendance  of  witnesses  resident 
inone  part  of  the  United  Kingdom  at  a  trial  in  another  part.  The 
aid  of  the  Legislature  was  therefore  invoked  in  the  year  1805,  and 
an  Act^  was  passed  suppljring  a  partial  remedy  for  the  evil,  that  is, 
a  remedy  which  only  extended  to  criminal  prosecutions.  This 
statute  provides  in  substance,  that  the  service  of  a  subpoena  or 
other  process  upon  any  person  in  one  part  of  the  United  Kingdom, 
requiring  his  appearance  to  give  evidence  in  any  criminal  pro^ecutioKi 
in  another  part,  shall  be  as  effectual  as  if  the  process  had  been  serred 
in  that  part  where  the  witness  is  required  to  appear.  If  the  person 
served  does  not  appear,  the  court  out  of  which  the  process  issued 
may,  upon  proof  of  service,  transmit  a  certificate  of  the  de&olt, 
under  the  seal  of  the  court,  or  under  the  hand  of  one  of  the  judges, 
to  the  Queen's  Bench  Division  of  the  High  Court  in  England  or 
Ireland,  or  to  the  Court  of  Justiciary  in  Scotland,  according  as  the 
writ  may  have  been  served  in  one  or  other  of  these  parts  of  Uie 
kingdom ;  and  such  courts  respectively,  on  proof  that  a  reasonable 
sum  was  tendered  to  the  witness  for  his  expenses,  may  punish  him 
for  his  defiftult,  in  like  manner  as  if  he  had  refused  to  appear  in 
obedience  to  process  issuing  out  of  these  respective  courts. 


1  35  &  36  v.,  c.  60,  §  3. 

3  R.  i;.  Bamett,  3  C.  &  P.  600 ;  H.  v.  Jones,  6  id.  343  ;  R.  o.  O'Donnell,  7 
id.  138 ;  R.  v,  Eansey,  id.  447 ;  R.  v,  Burgiss,  id.  488  ;  R.  v,  Rooney,  id.  515 ; 
B.  t.  Frost,  0  id.  131.  >  45  Q.  3,  c.  92,  §§  3, 4. 
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Matters  remained  in  this  state  for  nearly  half  a  century,  5  1138 
ament  again  interposed,  and  a  fortiier  instalment  of  legal 
,  embodied  in  the  Act  of  17  4  18  v.,  c.  34.    This  statnte 

follows : — "  I.  If  in  any  action  or  soit  now  or  at  any 
,fter  depending  in  any  of  her  Majesty's  Superior  Conrts  of 
Law  at  Westminster  or  Dnblin,  or  the  Court  of  Session  or 
:  in  Scotknd,  it  shall  appear  to  the  court  in  which  such 
ending,  or  if  such  court  is  not  sitting,  to  any  judge  of 

said  courts  respectively,  that  it  is  proper'  to  compel  the 
.ttendanoo  at  .any  trial'  of  any  witness,  who  may  not  bo 
I  jurisdiction  oftheoourtinwhichBuch  action  is  pending, 
e  UwtUl  for  such  court  or  judge,  if  in  his  or  their  dis- 

shall  so  seem  fit,  to  order  that  s  writ  called  a  writ  of 
ad  testificandum,  or  of  subpoena  duces  tecum,  or  warrant 
,  shall  issue  in  special  form  commanding  such  witness  to 
i  trial  whererer  he  shall  bo  within  the  Dnilod  Kingdom, 
lerrice  of  any  such  writ  or  process  in  any  part  of  the 
ingdom  shall  ho  as  vaUd  and  effectual  to  aU  intents  and 
as  if  the  same  had  been  served  within  the  jurisdiction  of 
from  which  it  issues,  n.  Every  such  writ  shall  have  at 
hereof  a  statement  or  notice  that  the  same  is  issued  by  the 
der  of  the  court  or  judge,  as  the  case  msy  be ;  and  no 

ahaU  issue  without  such  special  order,    m.  In  case  any 

served  shall  not  appear  according  to  the  eiigenoy  of  such 
wess,  it  shall  be  Uwful  for  the  court  out  of  which  the 
sed,  upon  proof  made  of  the  service  thereof,  and  of  such 

0  the  satisfaction  of  the  said  court,  to  trsnamit  a  certificate 
cfault,  under  the  seal  of  the  same  court,  or  under  the  hand 
the  judge,  or  justices  of  the  same,  to  any  of  her  Majesty's 
Courts  of  Common  Law  at  Westminster,  in  case  such 

ras  had  m  EngUnd,  or  in  case  such  service  was  bad  m 
to  the  Court  of  Session  or  Exchequer  at  Edinburgh,  or  in 

ffltoit  on  whiA  the  appli»li<m  i.  tcu.M,  mM  fcW  id.  to 
th,  Moiax  of  fh.  wiKM.  Is  lesiiuiUy  n«i.«aj,  All«i  »  D. 
wn,  2  Law  Rep.,  C.  P.  630.  .  .     .      i     u       „ 

lem  .ill  not  indnd.  tbe  hemeg  of  .  dm  m  dumbo..  Power  v. 

1  R  10  Ea  188  ■  or  a  compulBoiy  reference  before  a  marter ; 
i»a..ekSn,ieC.m.B.,N.S.(!36.    S«  port,  S  1308,  n. 
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case  such  service  was  bad  in  Ireland,  to  any  of  her  Majesty's  Snp 
rior  Courts  of  Conunoii  Law  at  Dublin ;  and  Hie  conrt  to  wlii( 
each  certificate  is  so  sent,  shall  and  may  therenpoii  proceed  again 
and  pnoisb  tbe  person  so  having  made  defatdt,  in  like  manner 
they  might  have  done  if  snob  person  bad  neglected  or  refused 
appear  in  obedience  to  a  writ  of  snbpcena  or  other  process  issni 
ont  of  sncb  last-mentioned  court.  IV.  None  of  tbe  said  com 
shall  in  any  case  proceed  against  or  punish  any  person,  for  bavii 
made  delanlt  by  not  appearing  to  give  evidence  in  obedience  to  ai 
writ  of  snbpffina  or  other  process  issued  nnder  the  powers  given 
this  Act,  unless  it  shall  be  made  to  appear  to  sncb  court,  that 
reasonable  and  sufScient  sum  of  money  to  de&a;  tbe  expenses 
coming  and  attending  to  give  evidence,  and  of  returning  from  givi 
such  evidence,  had  been  tendered  to  such  person  at  the  time  wh 
such  Tfrit  of  subpoena  or  process  was  served  upon  such  persoli. 
Nothing  herein  contained  shall  alter  or  affect  tbe  power  of  any 
such  courts  to  issue  a  commission  for  Uie  examination  of  witnesE 
out  of  their  jurisdiction,  in  any  case  in  which,  notwithstanding  tl 
Act,  they  shall  think  fit  to  issue  such  conunissiDn.  VI.  Notbi 
herein  contained  shall  alter  or  affect  tbe  admissibility  of  a 
evidence  at  any  trial,  where  such  evidence  is  now  by  law  receivab 
on  the  ground  of  any  witness  being  beyond  the  jurisdiction  of  t 
court,  but  tbe  admissibility  of  all  such  evidence  shall  be  determin 
as  if  this  Act  bad  not  passed." 

§  1268.  The  salutary  powers  just  cited,  though  originally  cc 
fined  to  the  Courts  of  Common  Law,  have  by  degrees  been  grantt 
first,  to  the  Courts  of  Chancery,  whether  for  England  or  Irelam 
next,  to  tbe  Courts  of  Probate  for  either  country,'  next,  to  t 
Court  for  Divorce  and  Matrimonial  Causes,'  now  constituting  t 
Divorce  Dirision  of  the  High  Court,  and  next,  to  the  Court 
Admiralty,  which  is  now  the'  Admiralty  Division  of  the  High  Cou 
whether  for  England  or  Ireland  ;*  and  it  would  be  dif&cnlt  to  G: 
a  satisfactory  reason  for  not  conferring  them  also  on  all  other  i 

'  21  &  22  v.,  c.  27,  §§  3  &  5 ;  Underwood  v.  Darracott,  I.  R.,  8  Eq.  348. 
'  20&21  V.,c.  77,  §36;  20  &  21  V.,  c.  79,  §  42,  Ir.  ;  Rom  tp.  Bttrite,  I. 
6  Eq.  328  ;  overruling  Potts  v.  Batty,  C  Ir.  Jur.,  N.  S.  45. 
'  See  post,  §  1290.  '  See  poet,  §  1293,  ad,  fin, 
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rribonals.'  In  the  United  States,  coorte  Bitting  in  any 
ire  empowered  by  statnte  to  send  aabptenas  for  witnesses 
other  district,  provided  that,  in  civil  caases,  the  witness  do 
at  a  greater  distanoe  than  one  hondred  miles  from  the 
trial.' 

I.  Another  manifest  improvement  in   the  administration  §  1140 
I  which  is  mach  called  for,  is  to  empower  all  inferior  courts 

to  issue  subpcenas  into  any  part  of  England.  At  present, 
irts,  thoQgh  authorised  to  issae  sobpanas,  can  only  in 
do  BO  within  their  own  jnrisdiction.  Subpcenas,  therefore, 
e  granted  by  the  clerk  of  assize  or  clerk  of  the  peace  are 
>nlsory  exc^t  within  a  single  comity  or  other  more  limited 

and  the  conseqaence  is,  that  if  a  necessary  bat  anwilliug 
happens  to  Uto,  as  he  often  does,  beyond  these  limits, 
m  must  be  made,  at  the  cost  of  much  time  and  trouble,  to 
n  OfSce,  whence  subpcenas  may  issue  to  any  place  within 
liotion  of  the  Qaeen's  Bench  Division  of  the  High  Coort.* 

i.*  If  a  witness,  having  been  dnly  served  with  a  sobpcena,  j  ii4j 
leglects  to  appear,  he  iB  gnilty  of  contempt  of  court,  and 
proceeded  against  by  attachment.     In  order  to  render  a 
iable  to  thia  anmrnary  proceeding,  it  is  requisite  to  show 
r,  thongh  by  any  species  of  proof,  that,  on  the  cause  being 

for  trial,  he  was  wilfiilly  absent  under  such  circomstances, 
1  the  trial  proceeded,  be  would  not  have  been  forthcoming 
nired  to  give  evidence.  The  jury  need  not  be  sworn ;  and 
longer  necessary  even  that  the  witness  should  be  called 
sabpcena  before  withdrawing  the  record.  This  last  form 
1,  nsnally  followed,  and  the  practice  is  convenient,  as  far- 
satisfkctory  and  cheap  evidence  of  the    absence    of   the 

Still,  it  is  not  essential ;  and  in  Bome  cases,  as  if  the 


counties  bordering  on  Scotland,  the  want  of  such  a  power  as  is  stated 

is  mnch  felt  in  the  Cy.  CtB. 

793,  ch.  66  [SS,]  §  6 ;  1  L.  L.,  U.  S.  p.  31S,  Story's  ed. 

St,  §  1306,  as  to  the  Cy.  Cts. 

■,  Cr.  pp.  256,  267  ;  Crown  Cir.  Comp.  9, 21.    See  post,  §  1268. 

I.  §  319,  in  some  port 
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witness  had  left  England  two  days  before  the  trial,  it  would  be 
merely  an  idle  ceremony.^ 


§  1266.^  As  an  attachment  for  contempt  does  not  proceed  upon  §  ^^^ 
the  ground  of  any  damage  sustained  by  an  indiyidaal,  but  is 
instituted  to  vindicate  the  dignity  of  the  court,'  the  case  must  be 
perfectly  clear  to  justify  the  exercise  of  this  extraordinary  juris- 
diction.* The  motion  for  an  attachment  should  therefore  be 
brought  forward  as  soon  as  possible,^  and  the  party  applying  must 
show  by  affidavit  that  a  copy  of  the  subpoena  was  seasonably  and 
personally  served  on  the  witness,^  that  at  the  time  of  such  service 
the  original  writ  was  shown  to  him,7  that  his  fees,  if  be  w^e 
entitled  to  them,  were  paid  or  tendered,®  or  the  tender  expressly 
waived,'  and,  in  short,  that  everything  has  been  done  which  was 
necessary  to  secure  his  attendance.^^  It  must  also  appear  from  the 
affidavits,  that  the  absence  of  the  witness  was  an  intentional  defiance 
of  the  process  of  the  court ;  ^^  but  if  this  be  clearly  shown,  the 


1  Lament  v.  Crook,  6  M.  &  W.  615 ;  Barrow  v.  Humphreys,  3  B.  &  A. 
698 ;  Dixon  v.  Lee,  1  0.  M.  &  R.  646 ;  Mullett  v.  Hunt,  1  C.  &  M.  752 ; 
Goff  V,  Mills,  2  Dowl.  &  L.  23,  per  Wightman,  J.  These  cases  oveiralc 
Malcolm  v,  Ray,  3  Moore,  222,  and  Bland  v.  Swafford,  Pea.  R.  60 ;  and 
resolve  the  doubt  expressed  in  R.  v.  Stretch,  4  Dowl.  30;  3  A.  &  £.  608, 
S.  C.    See  Cast  v.  Poyser,  3  Sm.  &  GiflF.  369. 

«  Gr.  Ev.  §  319,  in  part. 

'  Barrow  v.  Humphreys,  8  B.  &  A.  600,  per  Best,  J. 

*  Home  V.  Smith,  6  Taunt  10, 11 ;  Garden  v.  Cresswell,  2  M.  &  W.  319  ; 
Scholes  V.  Hilton,  10  M.  &  W.  15  ;  2  Dowl.  N.  S.  229,  S.  C. ;  R  «.  Loid 
J.  Russell,  7  Dowl.  793. 

»  R.  V.  Stretch,  4  Dowl.  30  ;  3  A.  &  E.  603,  S.  C. 

•  Ante,  §§  1242—1244. 

7  Garden  v,  Cresswell,  2  M.  &  W.  319  ;  6  DowL  461,  S.  C. ;  Jacob  e. 
Hungate,  3  Dowl.  466  ;  R.  v.  Sloman,  1  DowL  618 ;  Smith  v,  Troscott,  1 
Dowl.  &  L.  530 ;  6  M.  &  Gr.  267,  S.  C. ;  Marshall  v.  York,  Newcastle,  & 
Berw.  Ry.  Co.,  11  Com.  B.  398, 

8  Ante,  §  1246 ;  Connor  v.  ,  Ir.   Cir.  R.   610,  per  Penne&ther,  B. ; 

Brocas  v.  Lloyd,  23  Beav.  129  ;  26.  L.  J.,  Ch.  768,  S.  C. 

»  Goff  v.  Mills,  2  Dowl.  &  L.  23,  per  Wightman,  J. 

>«  2  Ph.  Ev.  377  ;  Garden  v.  Cresswell,  2  M.  &  W.  319  ;  5  DowL  461,  S.  C. 
See  Hempston  v,  Humphreys,  I.  R.,  1  C.  L.  271. 

"  Scholes  V,  Hilton,  10  M.  &  W.  16  ;  2  DowL  N.  S.  229,  S.  C. ;  Netherwood 
-p.  Wilkinson,  17  Com.  B.  226. 
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fritness,  as  it  seems,  cannot  justify  his  conduct  by  proving  that  his 
evidence  was  inunaterial.^ 

§  1267.  The  fact,  however,  of  immateriality  is  sometimes  im-  §  1143 
ppirtant,  as  tending  to  negative  the  existence  of  wilful  misconduct. 
Thus,  the  court  refused  to  grant  an  attachment  against  Lord 
Brougham,  when  it  was  evident,  from  the  notes  of  the  judge  who 
tried  the  cause,  that  his  presence  at  the  trial  would  not  have  served 
iiw  complainant;^  and  they  properly  observed,  that  they  would  not 
allow  the  process  of  the  court  to  be  used  for  purposes  of  needless 
ve;pition.  So,  in  the  case  of  Lord  John  Bussell  and  Mr.  Fox 
Maule,  who  had  disobeyed  writs  of  subpoena  duces  tecum,  the 
CQurt,  in  discharging  the  rule  for  an  attachment,  relied  on  the  fact 
that  the  documents,  if  produced,  would  not  have  been  admissible.' 
In  B.  r.  Sloman,  the  rule  for  an  attachment  was  refused,  the 
witne^  having  had  reasonable  ground  for  believing  that  he  would 
not  be  wanted  at  the  trial.^  On  the  other  hand,  it  must  be  re- 
membered that  the  duty  of  attending  a  court  of  justice  in  pursu- 
ai^ce  of  a  subpcena  is  paramount  to  the  duty  of  obedience  to  the 
conmiands  of  any  master,  however  stringent  and  express  those 
commands  may  be;^  and,  on  this  ground,  an  attachment  has 
issued  against  a  soHcitor,  who,  being  served  with  a  subpcena  to 
attend  a  trial  on  the  following  day,  went  in  the  morning  to  a  board 
of  guardians  to  discharge  his  duty  as  derk,  and  found  on  his  return 
that  the  cause  had  been  unexpectedly  called  on  in  his  absence. 
The  court  held,  that  he  had  no  right  to  speculate  on  the  chance  of 
being  in  time.^  Of  course,  if  the  witness  be  too  ill  to  attend,^  or  if 
leave  of  absence  has  been  given  him  by  the  solicitor  of  the  party 
requiring  his  attendance,^  no  attachment  will  lie ;   and,  on  ordinary 


>  Cbapmim  v.  Daviss  3  M.  &  Or.  609,  611,  612;  4  Scott,  N.  R.  319; 
1  Dowl.  N.  S.  239,  S.  C. ;  Scholes  v.  Hilton,  10  M.  &  W.  16  ;  2  DowL  N.  S. 
230,  S.  C.  These  cases  appear  to  overrule  Tinley  v.  Porter,  6  Dowl.  744, 
and  Taylor  v.  Williams,  4  M.  &  P.  59. 

<  Dicas  V.  LawBon,  1  C.  M.  &  B.  934. 

*  7  DowL  693.  *  1  Dowl.  618. 

*  Golf  V.  Mills,  2  DowL  &  L.  23,  28,  per  Wightman,  J. 

*  Jackson  v.  Seager,  2  DowL  &  L.  13,  per  Wightman,  J. 

«  In  re  Jacobs,  1  Har.  &  W.  123.    See  Scholes  v.  Hilton,  10  M.  &  W.  15. 

*  Fairah  v.  Eeat,  6  DowL  470. 
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principles  of  jnstice,  it  wonid  Beem  thfit  if  in  a  criminal  case,  whei 
no  fees  were  tendered,  a  witness  from  real  poverty  sboold  1 
nnable  to  obey  the  emnmons,  he  woold  not  be  goilty  of  contempt. 

§  1268.  Although  the  Qaeen's  Bench  Division  of  the  Hij 
Court  will  grant  an  attachment  against  a  witness  for  dieobeyiiig 
Grown  Office  snbpcena  to  give  evidence  in  an  inferior  court,'  pr 
vided  that  distinct  proof  be  given  by  affidavit  that  the  inferi 
conrt  had  jarisdiction  to  examine  the  witness/  it  has  no  pow< 
either  at  common  law,  or  by  virtue  of  the  Act  of  45  Q.  3,  c.  92,* 
interfere,  unlefis  the  writ  has  issued  from  the  Grown  Office  ;  *  as 
consequently,  in  all  those  cases  where  the  process  is  granted  by  tl 
clerk  of  assize,  or  clerk  of  the  peace,  and  the  witness  disob^s  tl 
smnmons,  the  inferior  court  is  driven  to  proceed  against  liii 
either  by  the  doubtful  and  arbitrary  course  of  fining  him  in  1 
absence  for  the  contempt,"  or  by  the  tedious,  and  therefore  SBeleE 
process  of  indictment.  It  may  be  said,  that  those  who  wibL 
have  the  attendance  of  witnesses  enforced  by  the  authority  of  t. 
Qaeen's  Bench  Division  may  always  effect  this  purpose  hyobtainii 
a  Hubpcena  &om  the  Grown  Office ;  but  in  remote  counties  tl 
course  is  highly  inconvenient,  as  it  occasions  a  considerable  loss 
time,  and,  if  a  town  agent  be  employed,  a  needless  addition 
expense.  A  much  more  simple  and  effectual  method  miglit 
adopted,  if  the  Legislature  would  enact,  that  every  inferior  coc 
should,  like  the  Crown  Office,  have  the  power  of  issuing  subpcen 
for  witnesses,  in  whatever  part  of  the  country  they  might  resid 
and  that  the  Queen's  Bench  Division  should  enforce  obedience 
such  subpffluas  by  the  ordinary  process  of  attachment/  The  who] 
some  dread  of  this  proceeding  would,  on  the  one  hand,  render 
seldom  necessary  to  have  recourse  to  it;  and  the  necessity  f 
paying  the  expenses  of  the  witnesses  would,  on  the  other,  rend 
parties  unwilling  to   summon   persons   whose   presence   was    n 

>  2  Ph.  Ev.  383.       '  R.  v.  Ring,  8  T.  R.  685 ;  R.  «.  Greenaway,  7  Q.  B.  1' 
•  R.  V.  Vickery,  12  Q.  B,  478.  '  Aa  to  which  Act,  see  ante,  §  1861. 

■  R  V.  BrowneU,  1  A.  &  E.  698. 

■  See  R.  «.  Clement,  4  B.  &  A.  216.  In  that  case  the  fine  was  impcMcd 
one  of  the  superior  judges.  Qii.  whether  the  justices  at  Beaaioiis  conld  rafi 
exercise  the  like  power.  '  Ant*,  §  1264. 
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materially  requisite.  It  is  only  reasonable  and  just,  that  every 
conrty  having  power  definitively  to  determine  any  suit,  should  be 
enabled,  without  being  driven  to  a  circuitous  mode  of  proceeding, 
to  call  for  all  adequate  proofs  of  the  facts  in  controversy,  and,  to  that 
end,  to  compel  the  attendance  of  witnesses. 

§  1269.  Though  a  flagrant  case  of  palpable  contempt  be  shown*,  §  1145 
such  as  an  express  and  positive  refusal  to  attend,  the  Court  will 
not  grant  an  attachment  in  the  first  instance;  but  the  uniform 
practice  which  now  prevails  is  to  obtain  the  leave  of  the  court  or  a 
judge,  ''  to  be  appUed  for  on  notice  to  the  party  against  whom  the 
attachment  is  to  be  issued."  ^  It  is  hardly  necessary  to  add,  that 
if  a  witness  duly  served,  and  having  his  expenses  paid,  refuses  in 
court  to  be  sworn  or  to  testify,  he  is  guilty  of  contempt,  and  may, 
as  in  all  cases  of  contempt,  be  punished  by  fine  and  imprisonment, 
at  the  discretion  of  the  court.' 

§  1270.  Besides  the  mode  of  proceeding  by  attachment,  the  §  1146 
party  injured  in  a  civil  suit  by  the  non-attendance  of  a  witness  has 
his  remedy,  either  by  auction  of  debt  under  the  statute  5  EL,  c.  9,^ 
or  by  action  on  the  case  for  damages  at  common  law.  Becourse  is 
seldom  had  to  the  action  of  debt,  because,  although  the  party 
aggrieved  may  recover  in  tliis  form  of  action  the  penalty  of  102., 
in  addition  to  what  the  court  might  assess  as  a  satisfaction  in 
damages,  yet  this  assessment  must  be  made,  not  by  the  jury  or 
judge  at  Nisi  Prius,  but  by  the  court  out  of  which  the  process 
issued  ;  and,  this  being  an  inconvenient  course,  it  is  more  advisable 
to  rely  on  the  remedy  by  attachment,  where  if  the  witness  redeems 
his  offence  by  making  satisfaction  to  the  party,  the  court  will 
generally  remit  the  punishment.^ 

§  1271.   The  action  on  the  case  for  damages  is  more  frequent,  ^  1147 
and  to  support  this  action  it  is  not  necessary,  any  more  than  in 


^  Rulefl  of  Sup.  Ct,  Old.  XLIV.,  R.  2.  Service  of  notice  on  the  party's  Boli- 
citor  is  fnifficient,  without  penonal  service  on  the  party  himself,  Brown  iug  v. 
Sabin,  46  L.  J.,  Ch.  728,  per  Jessel,  M.R. 

«  4  BL  Com.  284—288.  ■  As  to  which  Act,  see  ante,  §  1246. 

«  Peanon  v.  Ues,  2  Doug.  650,  660,  661,  per  Ld.  Mansfield. 
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proceeding  by  attachment,  to  show  that  the  jury  were  sworn,  or 
that  the  witness  was  called  upon  his   subpoena;^    neither  is  it 
requisite  that  the  statement  of  claim  should  contain  a  direct  and 
positive  averment  that  the  party  had  a  good  cause  of  action  or  a 
good  defence,  but  it  will  suffice  to  state  and  prove,  that  the  witness 
was  material,  that  the  trial  could  not  safely  proceed  without  him, 
and  that,  in  point  of  fact,  the  party  has  sustained  some  damage  by 
the  absence  of  the  witness.^   It  is  true,  that  if  only  one  issue  has  been 
joined  in  an  action,  the  plaintiff  cannot  practically  proceed  against 
a  witness  for  having  disobeyed  his  subpoena,  unless  he  has  had  A 
good  -cause  of  action  as  against  the  original  defendant ;   because, 
in  order  to  recover  damages  from  the  witness,  he  must  show  that 
he  has  sustained  some  loss  through  his  default,  and  this  he  can 
scarcely  do  without  having  had  himself  good  grounds  for  com- 
mencing the  former  suit.^     This  reason,  however,  does  not  apply, 
where  several  issues  have  been  joined  in  the  original  action ;   for, 
in  such  a  case,  it  may  well  happen  that  the  plaintiff,  though  he  had 
n^  cause  of  action,  may  have  sustained  damage  in  respect  of  the 
costs  of  some  of  the  issues,  on  which,  although  £a.iling  generally  in 
his  suit,  he  might  have  succeeded  by  the  testimony  of  the  witness, 
had  he  duly  attended  the  trial.*    In  this  last  class  of  cases,  there- 
fore, the  traverse  of  an  averment  of  a  good  cause  of  action  would 
simply  raise  an  immaterial  issue.^    It  seems  that  the  same  strict- 
ness of  proof  with  respect  to  the  form  and  service  of  the  writ, 
which  is  necessary  to  render  the  witness  guilty  of  contempt,  will 
not  be  requisite  in  order  to  sustain  the  action ;  •  and  it  has  been 
held,  that,  although  for  the  purpose  of  bringing  the  witness  into 
contempt  the  original  writ  must  be  shown  at  the  time  when  the 
copy  is  served,  this  course  is  not  necessary  as  the  foundation  of  an 


1  Lamont  v.  Crook,  6  M.  &  W.  625.    See  ante,  §  1265. 

2  Mullett  V.  Hunt,  1  C.  &  M.  762  ;  Davis  «.  Lovell,  4  M.  &  W.  678 ; 
Couling  V.  Coxe,  6  Com,  B.  703  ;  6  Dowl.  &  L.  399,  S.  C.  See  Yeatman  r. 
Dempsey,  7  Com.  B.,  N.  S.  628 ;  9  Com.  B.,  N.  S.  88f,  S.  C.  in  Ex,  Cb. ; 
Needham  v.  Fraser,  1  Com.  B.  815. 

»  Couling  V,  Coxe,  6  Com.  B.  718,  719,  per  Wilde,  C.  J. 

•  Id.  703,  719,  720. 

•  Id. 

•  Davis  1?.  Lovell,  4  M.  &  W.  684, 686,  per  Parke,  B. 
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action,  unless,  perhaps,  when  a  sight  of  the  writ  has  been  expressly 
demanded  by  the  witness.^ 

§  1272.  When  the  witness  is  in  custody,  the  writ  of  subpcena  is  §  1148 
of  no  ayail,  and  the  party  requiring  his  evidence  must  either  apply 
for  a  habeas  corpus  ad  testificandum,  or  obtain  a  warrant  or  order 
under  the  hand  of  one  of  the  judges  of  a  Common  Law  Division  of 
the  High  Court.^  The  granting  of  the  writ  of  habeas  corpus  is  in 
several  cases  regulated  by  statute.  Thus,  the  Act  of  48  G.  8,  c.  140, 
provides,  that  any  judge  of  the  Courts  at  Westminster  may,  at  his 
discretion,  award  a  writ  of  habeas  corpus  for  bringing  any  prisoner, 
detained  in  a  gaol  or  prison  in  England,  before  any  court-martial, 
any  commissioners  for  auditing  public  accounts,  or  other  commis- 
sioners acting  by  virtue  of  any  royal  commission  or  warrant,  for 
trial,  or  to  be  examined  touching  any  matter  depending  before  such 
court-martial  or  commissioners ;  and  the  statute  44  G.  8,  c.  102, 
enacts,  that  a  judge  of  any  of  the  Superior  Courts  in  England  or 
Ireland  may,  at  his  discretion,  grant  a  habeas  corpus  to  bring  up 
any  prisoner,  detained  in  a  gaol  or  prison,  before  any  Court  of 
Record,  to  be  there  examined  as  a  witness,  and  to  testify  the  truth 
before  such  court,  or  any  grand,  petit,  or  other  jury,  in  any  cause  or 
matter,  civil  or  criminal,  depending,  or  to  be  inquired  into  or 
determined,  in  any  such  court.  Again,  the  Acts  of  1  W.  4,  c.  22, 
and  8  &  4  v.,  c.  105,  which  respectively  relate  to  England  and 
Ireland,  and  were  passed  to  enable  witnesses  to  be  examined  by 
commissioners  in  certain  cases,  before  the  trial  of  the  cause  in 
which  their  testimony  would  be  required,  enact, — the  first,  in  §  6, 
the  second  in  §  71, — that  ''it  shall  be  lawful  for  any  sheriff,  gaoler, 
or  other  officer  having  the  custody  of  any  prisoner,  to  take  such 
prisoner  for  examination  under  the  authority  of  that  Act,  by  virtue 
of  a  writ  of  habeas  corpus  to  be  issued  for  that  purpose,  which 
writ  shall  and  may  be  issued  by  any  court  or  judge  under  such  cir- 
comstances,  and  in  such  manner,  as  such  court  or  judge  may  now 
by  law  issue  the  writ  commonly  called  a  writ  of  habeas  corpus  ad 
testificandum." 

§  1278.  The  application  for  a  writ  under  either  of  the  two  first-  §  1149 


s  Mullett  V.  Hunt,  1  0.  &  M.  768,  per  Bayley,  B.  *  See  §  1276,  post 
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mentioQdd  statntoB,  if  not  imder  the  last  two,  moat  be  made  b 
judge  at  chambers,^  on  an  affidavit,  stating  the  place  and  canse 
confinement  of  the  witness,  and  further  that  his  eyidence  is  materi 
and  that  the  party  cannot,  in  his  absence,  safely  proceed  to  trial 
and  if  the  prisoner  be  confined  at  a  great  distance  from  the  place 
trial,  the  judge  will  perhaps  require  that  the  aEBdarit  shonld  po 
out  in  what  manner  his  testimony  is  material.'  If  the  witness 
to  giye  evidence  in  a  civil  suit,  it  is  usual  to  add  in  the  affidi 
that  he  is  willing  to  attend  ;  but  this  would  seem  to  be  a  needli 
averment,  and  it  is  certainly  not  required  in  criminal  proceeding 
When  a  party  to  the  record  b  in  custody,  he  is  entitled  to  the  « 
for  himself  as  much  as  for  any  other  witness,  provided  that  his  ( 
dence  be  necessary  at  the  trial.' 

§  1274.  Before  the  passing  of  the  statute  44  G.  3,  c.  102,  it  i 
held  that  neither  a  prieoner  in  custody  for  high  treason,^  no 
prisoner  of  warj  could  be  brought  up  by  a  habeas  corpus  ad  ie: 
ficandum  ;  and  Lord  Mansfield  stated,  with  respect  to  the  priso 
of  war,  that  appUcstion  should  be  made  to  the  Secretary  of  Sti 
The  court,  however,  on  the  Secretary  of  State  refusing  to  interi't 
granted  a  rule  to  show  cause  why  the  adverse  party  shonld  not  o 
sent,  either  to  admit  the  facts,  or  that  the  prisoner  shonld  be 
amined  on  interrogatories ;  adding,  that  if  this  consent  abonld 
refused,  they  would  put  ofT  the  trial  from  time  to  time,  in  ordei 
give  the  applicant  an  opportunity  of  filing  a  bill  in  equity.  It  e 
now  be  fairly  questioned  whether  the  words  of  the  Act,  "any  ] 
soner  detained  in  any  prison,"  would  not  be  sufficiently  large  to  \f 
rant  the  interference  of  the  judge  in  both  these  cases  ;  and  thoi 
considerations  of  state  policy  might,  perhaps,  lead  the  jndges 
narrow  the  interprctaticoi  of  the  statute  in  the  case  of  prisoners 


'  Gonlon's  caae,  2  M.  &  Sel.  582  j  Browne  o.  Gisbome,  2  DowL  N.  S.  i 
per  Coleridge,  J, 
'  See  the  form.  Chit  Formg,  60  ;  Comer,  Cr.  Pr.,  App,  66. 
'  Standard  v.  Baker,  dted  Tidd,  868. 

*  Corner,  Cr.  Pi.  118. 

»  Ex  parte  Cobbett,  4  Jur.,  N.  S.  146,  Ex. 

•  LnngBton  v.  Cotton,  Pea.  Add.  Cos,  21. 
'"  Furly  T.  Newnham,  2  Doug.  419. 
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war,  no  valid  reason  can  be  urged  why  prisoners  charged  with  high 
treason  should  not  be  placed  on  the  same  footing  as  other  prisoners. 

§  1275.  Independent  of  the  powers  expressly  granted  to  the  §  1151 
judges  by  the  Acts  above  mentioned,  the  Courts  at  Westminster 
would  seem^  at  common  law,^  to  possess  the  right  of  awarding  writs 
of  habeas  corpus  ad  testificandum  in  certain  cases,  though  the  extent 
of  their  authority  is  not  distinctly  defined.  The  Legislature  has 
indirectly  recognised  their  power  to  bring  persons  detained  in  cus- 
tody  under  civil  or  criminal  process  before  magistrates,  or  Courts  of 
Record;'  and  the  judges  themselves  have  claimed  the  right  of 
granting  these  writs  in  other  analogous  cases.^  Thus,  a  writ  has 
been  awarded  to  bring  up  the  body  of  a  person  confined  as  a  lunatic, 
for  the  purpose  of  giving  evidence  in  a  cause,  on  an  affidavit  that 
he  was  not  dangerous,  and  was  in  a  fit  state  to  be  examined.^  So, 
a  prisoner  in  civil  custody  has  been  brought  up  by  habeas  corpus, 
for  the  purpose  of  being  examined  as  a  witness  before  an  arbitrator.^ 
S09  a  habeas  corpus  has  issued  from  the  Court  of  Queen's  Bench  to 
bring  up  a  prisoner  committed  by  that  court  for  non-payment  of  a 
fine,  to  give  evidence  before  an  election  committee,  on  an  affidavit 
that  the  rule  to  show  cause  had  been  served  on  the  under-sheriff, 
the  SoUcitor  of  the  Treasury,  the  prisoner  himself,  and  the  party  at 
whose  suit  he  was  in  execution,  and  no  cause  being  shown.^  On  a 
similar  application  being  subsequently  made  to  the  court,  the  only 
difference  being  that  the  prisoner  was  in  custody  on  a  charge  of 
felony,  the  judges  doubted  their  power,  but  granted-  a  rule  nisi, 
directing  notice  to  be  given  to  the  Attorney-General,  the  commit- 
ting magistrate,  the  person  having  the  custody  of  the  prisoner,  and 


»  See  R.  r.  Freind,  13  How.  St.  Tr.  2,  3  ;  R.  v.  Biirbage,  3  Biur.  1440. 

s  See  preamble  of  43  G.  3,  c.  140,  and  Ex  parte  Oriffithg/O  6.  &  A.  730. 

>  See  In  le  Cook,  7  Q.  B.  653,  where  the  court  refused  to  issue  a  writ  of 
liabeas  corpus  to  bring  up  a  prisoner,  who  had  been  committed  on  a  charge 
of  murdering  A.,  before  a  coroners  jury,  who  were  sitting  on  A.*8  body,  for 
^e  purpose  of  his  being  identified  by  the  witnesses.  In  this  case,  the  judges 
He«med  to  be  of  opinion,  that  they  had  power  to  issue  such  writ  in  a  case  of 
jfiecesi^ity.  See,  also,  Daniel  r.  Thompson,  15  East,  78  ;  Att.-Gen.  v,  Fadden, 
1    Price,  403.  *  Fennell  v.  Tait,  1  C.  M.  &  R.  684. 

»  Graham  r.  Glover,  26  L.  J.,  Q.  B.  10 ;  5  E.  &  B.  591,  S.  C. ;  Marsden 
r,  Overburr,  18  Com.  B.  34.  «  In  re  Price,  4  East,  587. 
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all  parties  at  whose  suit  he  might  be  detained  on  ciyil  process.^ 
It  became  unnecessary  to  call  upon  the  court  to  make  this  role 
absolute.  Again,  if  the  witness  be  in  the  military  or  naval  serrice, 
and  therefore  not  at  liberty  to  attend  without  the  leave  of  his 
superior  o£Scer,  which  he  cannot  obtain,  he  may  be  brought  into 
court  to  testify  by  a  writ  of  habeas  corpus ;  but,  in  such  case,  the 
Queen's  Bench  Division  of  the  High  Court  will  refuse  to  award  the 
writ,  unless  the  affidavit  states  that  the  witness  has  been  served 
with  a  subpoena,  and  is  willing  to  attend ;  for  a  free  man  cannot 
be  brought  up  as  a  prisoner  against  his  consent.^  In  all  these 
cases  the  writ  will  be  directed  to  the  gaoler,  sheriff,  commanding 
officer,  or  other  person,  in  whose  custody,  or  under  whose  control, 
the  witness  is  detained,  who,  on  being  served  with  it,  and  being  paid 
or  tendered  his  reasonable  charges,  will  be  bound  to  produce  the 
witness  according  to  the  exigency  of  the  writ. 

§  1276.  As  Lord  Denman's  Act,*  by  rendering  convicted  pri-  \i]i 
soners  competent  witnesses,  caused  applications  for  writs  of  habeas 
corpus  to  be  more  frequent  than  they  formerly  were,  the  Legisla- 
ture, in  1853,  thought  it  convenient  to  provide,  in  certain  cases,  a 
summary  mode  of  obtaining  the  attendance  of  witnesses  in  criftmal 
custody.  It  has,  therefore,  been  enacted,  by  §  9  of  16  &  17  V., 
c.  80,  that  any  secretary  of  state  and  any  judge  of  the  Superior 
Courts  of  Common  Law  at  Westminster,*  may,  if  he  think  fit,"  upon 
application  by  affidavit,  issue  a  warrant  or  order  under  his  hand,  for 
bringing  up  any  prisoner  or  person  confined  in  any  gaol,  prison,  or 
place,  under  any  sentence,  or  under  commitment  for  trial  or  other- 
wise, (except  under  process  in  any  civil  action,  suit,  or  proceeding,) 
before  any  court,  judge,  justice,  or  other  judicature,  to  be  examined 
as  a  witness  in  any  cause  or  matter,  civil  or  criminal,  depending  or 
to  be  inquired .  of,  or  determined  in  or  before  such  court,  judge, 
justice,  or  judicature ;  and  the  person  required  by  any  such  warrant 
or  order  to  be  so  brought  before  such  court,  judge,  justice,  or  judi- 


»  In  re  Pilgrim,  3  A.  &  E.  485  ;  4  DowL  89,  S.  C.  nom.  R.  v.  Pilgrim. 
«  R.  V.  Roddam,  2  Cowp.  672.  »  6  &  7  V.,  c.  86,  §  I. 

*  These  powers  would  seem  to  be  still  confined  to  the  judges  of  the  Commoa 
Law  Divisions  of  the  High  Court. 
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cature,  shall  be  so  brought  under  the  same  care  and  custody,  and 
be  dealt  with  in  like  manner  in  all  respects,  as  a  prisoner  re- 
quired by  any  writ  of  habeas  corpus  awarded  by  any  of  her  Ma- 
jesty's Superior  Courts  of  Law  at  Westminster,  to  be  brought  before 
such  court  to  be  examined  as  a  witness  in  any  cause  or  matter 
dei>ending  before  such  court,  is  now  by  law  required  to  be  dealt 
with." 

§  1277.  Somewhat  similar  provisions  have  long  been  in  force  in  §  1153 
Ireland,  under  §  2  of  the  statute  88  G.  3,  c.  26,  which  enacts,  th$t 
"  it  shall  be  lawful  for  the  justices  of  Assize,  or  Nisi  Prius,  or  the 
commissioners  of  oyer  and  terminer  and  gaol  delivery,  by  order  in 
writing  to  be  by  them  respectively  signed,  to  direct  any  person  in 
execution,  and  in  the  custody  of  any  sheriff  or  other  ofElcer,  in  any 
county  wherein  they  shall  sit,  to  be  brought  up  for  the  purpose  of 
giving  evidence  in  any  cause  or  trial  to  be  had  before  them  respec- 
tively." So  the  Court  of  Bankruptcy  in  Ireland  is  empowered  by 
warrant  or  order  to  cause  any  bankrupt,  or  any  person  supposed  to 
be  possessed  of  his  goods,  or  to  be  indebted  to  him,  or  to  be  ac- 
qnamted  with  his  dealings,  to  be  brought  from  any  prison  in  which 
he  may  be  in  custody  for  the  purpose  of  being  examined.^  In  Ire- 
landy  too,  even  *'  The  County  Court  Judges  and  Chairmen  of 
Quarter  Sessions"  have  been  intrusted  with  the  power  of  ordering 
prisoners  to  be  brought  up  as  witnesses  before  the  Civil  Bill  Courts.' 

§  1278.  Besides  these  modes  of  enforcing  the  attendance  of  wit-  §  1164 
nessea,  which  apply  generally  to  proceedings  before  courts  of  ordinary 
common-law  jurisdiction,  more  or  less  compulsory  powers  for  the 
same  purpose  are  intrusted  to  many  courts  or  persons  having  a 
limited  or  special  jurisdiction.  The  limits  of  this  work  will  not 
admit  of  a  full  analysis,  or  even  a  complete  enumeration  of  these 
powers,  but  a  brief  sketch  will  be  given  of  such  as  appear  to  be  of 
general  importance. 

§  1279.  The  Examiners  of  the  High  Court  of  Justice^  though  §  ii5fi 

1  35  &  36  v.,  c  58,  §  73,  Jr.    See,  also,  §  74,  as  to  the  costs  of  such  removal. 
«  27  &  28  v.,  c  99,  §  43,  It.  ;  40  &  41  V.,  c.  66,  §  3,  Ir. 
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aathorised  to  administer  oaths,  are  not  empowered  either  to  compel 
the  attendance,  or  to  punish  the  misconduct,  of  witnesses,  except 
by  resorting  to  the  cumbrous  and  costly  process  of  invoking  the  in- 
tervention of  the  court.^  Some  persons,  well  acquainted  with  the 
practical  working  of  the  present  system,  have  strenuously  urged  the 
propriety  of  strengthening  the  hands  of  these  functionaries,  and  of 
enabling  them,  without  first  apply^ig  to  the  court,  to  punish  the 
improper  conduct  of  witnesses  ;^  but,  as  yet,  this  measure,  though 
well  deserving  of  serious  consideration,  has  not  been  sanctioned  by 
the  Legislature. 

§  1280.  When  a  subpoena  is  required  for  the  attendance  of  a  {  1m 
witness  for  the  purpose  of  proceedings  in  Chambers,  it  shall  be 
issued  from  the  Becord  and  Writ  Clerks*  Office  upon  a  note  from 
the  judge.^  Again,  when  a  Chief  Clerk  ^  is  directed  by  a  judge  in 
the  Chancery  Division  to  examine  any  party  or  witness,  he  is 
authorised  to  enforce  the  attendance  of  such  party  or  witness  by 
summons ;  ^  and  if  this  summons  be  not  obeyed,  the  party  or  wit- 
ness will  be  liable  to  process  of  contempt,  in  like  manner  as  he 
would  be,  were  he  to  disobey  any  order  of  the  court,  or  any  writ  of 


M5  &  16  Y.,  c.  86,  §  33,  enacts,  that  *^if  any  person  produced  beibre 
any  such  examiner,  [that  is,  an  examiner  of  the  old  Court  of  Chanceiy], 
as  a  witness  shall  refuse  to  be  sworn,  or  to  answer  any  lawful  question 
put  to  him  by  the  examiner,  or  by  either  of  the  parties,  or  by  his  or 
their  counsel,  solicitor,  or  agent,  the  same  course  shall  be  adopted  with 
respect  to  such  witness  as  is  now  pursued  in  the  case  of  a  witness  pro- 
duced for  examination  before  an  examiner  of  the  said  court  upon  written 
interrogatories,  and  refusing  to  be  sworn,  or  to  answer  some  lawful  ques- 
tion :  Provided  always,  that  if  any  witness  shall  demur  or  object  to  any 
question  or  questions  which  may  be  put  to  him,  the  question  or  questions  so 
put,  and  the  demurrer  or  objection  of  the  witness  thereto,  shall  be  taken 
down  by  the  examiner,  and  transmitted  by  him  to  the  record  office  of  the 
said  court  to  be  there  filed ;  and  the  validity  of  such  demurrer  or  objectjoii 
shall  be  decided  by  the  court ;  and  the  costs  of  and  occasioned  by  sQch 
demurrer  or  objection  shall  be  in  the  discretion  of  the  court."  For  the 
corresponding  Irish  enactment,  see  30  &  31  V.,  c.  44,  §  100,  Jr. 

«  See  Gresl.  Ev.  59.  »  Cons.  Ord.  Ch.  1860,  Ord.  xxxv.,  r.  29. 

"*  As  to  the  attendance  of  witnesses  before  the  Taxing  Masters  of  the  Chanoerr 
Division,  see  Cons.  Ord.  Ch.  1860,  Ord.  xl.,  r.  1. 

'  This  summons  is  only  good  for  one  attendance,  unless  the  examinaticii 
of  the  witness  be  adjourned;  Lawson  v,  Stoddart,  3  New  R.  211,  per  Kin- 
dersley,  V.-C. 
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snbpcBna.^  A  witness,  also,  who  refuses  to  be  sworn,  when  sum- 
moned before  a  Chief  Clerk,  does  so  at  the  risk  of  being  committed 
by  the  court  ;^  and  if  he  answers  in  an  unsatisfactory  manner,  an 
appUcation  should  be  made  to  have  him  examined  by  the  judge.» 
He  may,  too,  as  it  seems,  himself  apply  to  the  Chief  Clerk,  on 


>  15  &  16  v.,  c.  80,  §  30,  enacts,  that  «  each  Chief  Qerk  ahall,  for  the 
purpoee  of  any  proceedings  directed  by  the  Master  of  the  RoUs  or  any  Yice- 
Chancellor  to  be  taken  before  him,  have  full  power  to  issue  advertisements,  to 
summon  parties  and  witnesses,  to  administer  oaths,  to  take  affidavits  and 
acknowledgments,  other  than  acknowledgments  by  married  women,  to  receive 
afBirmationB,  and,  when  so  directed  by  the  judge  to  whose  court  he  is  attached, 
to  examine  parties  and  witnesses,  either  upon  interrogatories  or  vivft  voce  as 
such  judge  shall  direct." 

§  31  enacts,  that  "  parties  and  witnesses  so  sunmioned  shall  be  bound  to 
attend  in  pursuance  of  any  such  summons,  and  shall  be  liable  to  process  of 
contempt,  in  like  manner  as  parties  or  witnesses  are  now  liable  thereto  in 
cHoe  of  disobedience  to  any  order  of  the  said  court,  or  in  case  of  default  in 
attendance  in  pursuance  of  any  order  of  the  said  court,  or  of  any  writ  of 
subpoena  ad  testificandum."  For  the  corresponding  Irish  enactments,  see 
30  &  31  v.,  c  44,  §§  138, 139,  Ir. 

The  "Form  of  Summons  by  Chief  Clerk,"  as  given. in  Sch.  K.,  No.  3,  to 
Cons.  Ord.  Ch.  1860,  is  as  follows  : — 

"  In  Chancery. 

In  the  matter  of  the  Estate  of  John  Thomas,  late  of 
in  the  county  of  ,  deceased, 

or 
Joseph  Wilson  v,  William  Jackson. 
The  defendant,  William  Jackson  [or,  A.  B.  of,  &c.]  is  hereby  summoned 
to  attend   at  the  chambers  of  the  Master  of  the  Rolls  [or,  Vice-Chancellor 

],  in  the  RoUs  Yard,  Chancery  Lane  [or.  No.  — , Square, 

Lincoln's  Inn,  I^liddlesex],  on  the  day  of  at 

of  the  clock  in  the  noon,  to  be  examined  [or,  to  be  examined 

as  a  witness  on  the  part  of  the  ]  for  the  purpose  of  the  proceed- 

ing directed  by  the  Master  of  the  Rolls  [or,  the  said  Vice-Chancellor]  to  be 
taken  before  me. 

Dated  this  day  of  I860. 

A.  B.,  Chief  Clerk. 

Tlus  summons  was  taken  out  by  A.  &  B.  of  Lincoln's  Inn,  in  the 
county  of  Middlesex,  solicitors  for  *       ." 

s  In  re  The  Elect  Telegr.  Co.  of  Ireland,  ex  parte  Bunn,  26  L.  J.,  Ch.  614, 
per  Bomilly,  M.  R. ;  24  Beav.  137,  S.  C. 

»  Hayward  v.  Haywaid,  Kay,  App.  xxxi.  See,  however,  Venables  v,  Schweitzer, 
16  Law  Rep.,  £q.  76. 
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special  grounds,  either  to  have  the  assistance  of  counsel,  or  to  have 
the  inquiry  adjourned  into  court.^ 

§  1281.  Under  "  The  Companies*  Act,  1862,'*  the  court  which  is  §llfl 
empowered  to  wind  up  the  affairs  of  any  company,  and  the  commis- 
sioners who  are  authorised  to  take  evidence,  may  respectively  enforce 
the  attendance  of  witnesses,^  and  the  production  of  documents,'  by 
summons  and  warrant.  The  practice  in  these  cases  has  been 
assimilated  to  that  in  bankruptcy,  and  the  judges,  veiy  sensbly, 
are  inclined  to  put  a  liberal  interpretation  upon  the  language  of  this 
statute,  which  enables  them  to  summon  ''  any  person  whom  the 
court  may  deem  capable  of  giving  information  concerning  the  trade, 
dealings,  estate,  or  effects  of  the  company."^  It  seems  scarcely 
necessary  to  add,  that  any  deposition,  taken  in  accordance  with  the 
above  provisions,  may  be  used  as  evidence  on  a  summons  against 
the  party  by  whom  it  has  been  made,  but  the  court  might  possibly 
require  that  notice  of  the  intention  to  read  the  deposition  should 
first  be  given.^ 

§  1282.  In  suits  by  English  information  in  the  Court  of  Ex-  1157j 
chequer,  **  the  attendance  of  a  witness,  whether  before  the  court,  or 
a  special  examiner,  may  be  compelled,  either  by  an  order  of  a  judge, 


^  In  re  The  Elect.  Telegr.  Co.  of  Ireland,  ex  parte  Bunn,  26  L.  J.,  Ch.  614 ; 
24  Beav.  137,  S.  C. 

»  25  &  26  v.,  c.  89,  §§  115, 126.  See  Swan's  case,  10  Law  Rep.,  Eq.  675  ; 
In  re  Engl.  Jt.  Stock  Bk.,  3  Law  Rep.,  Eq.  203  ;  In  re  Financial  Ina.  Co.,  36 
L.  J.,  Ch.  687  ;  In  re  Breech  Loading  Armoury  Co.,  and  In  re  Merchant's  Co., 

4  Law  Rep.,  Eq.  453  ;  In  re  Accidental  and  Mar.  Ins.  Co.,  37  L.  J.,  Ch.  56  ; 

5  Law  Rep.,  Eq.  22,  S.  C.  ;  In  re  The  Mercant  Credit  Associat.,  Clement's 
case,  37  L.  J.,  Cli.  295  ;  13  Law  Rep.,  Eq.  179,  n.  1,  S.  C. ;  In  re  Contnct 
Corp.,  40  L.  J.,  Ch.  361  ;  6  Law  Rep.,  Ch.  Ap.  146,  S.  C. ;  Re  The  London 
Gas  Meter  Co.,  41  L.  J.,  Ch.  145 ;  Dmitt's  case,  14  Law  Rep.,  Eq.  6 ; 
Trower  &  Lawson's  case,  id.  8  ;  Forbes*  case,  41  I^  J.,  Ch.  467  ;  In  re  Bk.  of 
Hindustan,  Fricker's  case,  13  Law  Rep.,  Eq.  178,  per  Wickens,  V.-C. ;  41  h.  J., 
Ch.  278,  S.  C. 

'  See  Ex  parte  Paipe  &  Layton,  4  Law  Rep.,  Ch.  Ap.  215  ;  38  L,  J.,  Ch. 
305,  S.  C. ;  In  re  Smith,  Knight,  &  Co.,  4  Law  Rep.,  Ch.  Ap.  421. 

*  See  cases  cited  in  last  two  notes.  Also  Re  Lisbon  Steam  Tramways  Co., 
L.  R.,  2  Ch.  D.  575. 

*  Pugh  &  Shaiman's  case,  13  Law  Rep.,  Eq.  566,  per  MaHns,  V.-C. 
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in  the  same  maimer  as  in  courts  of  common  law,  or  by  a  subpoena 
ad  testificandum  or  subpoena  duces  tecum.'*  ^ 

§  1288.  In  the  court  for  the  trial  of  either  Parliamentary  or  §  ii57b 
Municipal  Election  Petitions,  witnesses  may  be  subpoenaed  and 
sworn  as  in  a  trial  at  Kisi  Prius,^  and  the  judge  or  presiding  bar- 
rister has  a  further  power,  by  order  under  his  hand,^  of  compelling 
the  attendance  of  any  person  as  a  witness,  who  appears  to  him  to 
have  been  concerned  in  the  election  to  which  the  petition  refers.^ 
Disobedience  of  such  order  is,  of  course,  a  contempt  of  court ;  and 
the  judge  may  examine  any  witness  so  compelled  to  attend,  or,  in- 
deed, any  person  in  court,  though  he  be  not  called  and  examined 
by  any  party  to  the  petition.*  After  the  examination  by  the  judge, 
however,  the  witness  may  be  cross-examined  by  either  the  petitioner, 
or  the  respondent,  or  both.* 

§  1284.  Witnesses  required  to  give  evidence  on  oath  before  the  §  H^^ 
House  of  Lords  are  served  vnth  an  order  of  the  House,  signed  by 
the  assistant  clerk  of  the  Parliaments,  which  directs  them  to  attend 
at  the  bar  on  a  certain  day  to  be  sworn  and  examined.^  When  a  wit- 
ness is  required  to  testify  before  a  Lords'  Committee,  he  is  ordered 
to  attend,  not  at  the  bar  of  the  House,  but  before  the  particular 
committee.     Any  committee  may  administer  an  oath  to  the  wit- 


^  Beg.  Gen.  East.  Term,  1866,  Rule  x.  §  11,  and  Form  of  Subpoena  there 
referred  to.    See  1  Law  Rep.,  Ex.  389. 

*  31  &  32  v.,  c.  125,  §  31,  continued  till  3l8t  Dec.  1878,  by  40  &  41  V.  c.  67  ; 
35  &  36  v.,  c.  60,  §  16. 

•  The  form  may  be  as  follows  : — "  Court  for  the  Trial  of  an  Election  Petition 
[or  of  a  Municipal  Election  Petition]  for  [TOfo]  the  day  of  .  To 
A.  B.  [ducrihe  the  person]  You  are  hereby  required  to  attend  before  the  above 
Coort  at  [place],  on  the  day  of  ,  at  the  hour  of  [or,  forthwith], 
to  be  examined  as  a  witness  in  the  matter  of  the  said  petition,  and  to  attend 
the  mid  court  until  your  examination  shall  have  been  completed.  As  witness 
my  hand,  M.  N.,  Judge  of  the  said  Court,  [or  A.  B.  the  Barrister  to  whom  the 
trial  of  the  said  petition  is  assigned.]"  Reg.  Gen.  M.  T.,  1868,  r.  41  ;  37  L.  J., 
C.  P.  6  ;  4  Law  Rep.,  C.  P.  781,  S.  C.  ;  Reg.  Gen.  M.  T.,  1872,  r.  41  ;  7  Law 
Bep.,  C.  P.  677. 

*  31  &  32  v.,  c.  126,  §  32  ;  35  &  36  V.,  c.  60,  §  16 ;  40  &  41  V.,  c.  67. 

•  Id.  •  Id. 

7  66  Lords'  J.  400  ;  May,  L.  of  ParL  397,  et  seq. 
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nesses  examined  before  it ;  ^  and  the  committees  on  Private  Bills, 
in  the  event  of  the  House  making  no  special  order,  take  evidence 
on  oath.®  The  Select  Committees,  however,  now  examine  witnesses 
unsworn,  unless  otherwise  ordered  by  the  House.^  The  service  of 
the  order  must,  generally,  be  personal,  but  if  the  witness  be  pur- 
posely keeping  out  of  the  way,  it  is  usual  to  direct  that  a  service  at 
his  house  shall  be  deemed  sufficient.^  If  he  disobey  this  summons, 
the  House  will  order  him  to  be  taken  into  custody,  either  forthwith,' 
or  after  the  expiration  of  a  certain  time  ;^  and  if  the  black  rod 
cannot  succeed  in  taking  him,  the  House  will  address  the  Crown  to 
issue  a  proclamation,  offering  a  reward  for  his  apprehension.^  When 
the  evidence  of  peers,  peeresses,  or  Lords  of  Parliament  is  required, 
the  Lord  Chancellor  is  ordered  to  write  letters  to  them,  desiring 
their  attendance  to  be  examined  as  witnesses ;  ^  and  such  persons 
are  sworn  by  the  Lord  Chancellor  at  the  table,^  while  all  other  wit- 
nesses, if  required  to  be  examined  on  oath,  are  sworn  at  the  bar  by 
the  officer  of  the  House.^^  If  the  witness  be  a  member,  or  an 
officer,  of  the  House  of  Commons,  a  message  is  sent  to  that  House 
requesting  his  attendance  ;  ^^  upon  which  the  lower  House  returns 
answer,  by  its  messenger,  that  it  gives  him  leave  to  attend^  adding, 
in  case  he  be  a  member,  "  if  he  think  fit."  ^®  If  the  witness,  on 
attending,  refuse^to  be  sworn,  or  prevaricate,  or  otherwise  misbehave, 
he  will  be  punished  by  the  House  as  for  contempt ;  and  if  he  give 
false  evidence  after  being  sworn,  he  may  be  indicted  for  perjury.^* 

§  1285.  In  the  Hovse  of  Co^nmons  the  course  is  very  similar,  §  113* 
witnesses  being  summoned  to  attend  by  an  order  of  the  House 
signed  by  the  clerk,  which  is  either  personally  served  upon  ihem, 
or,  if  they  live  at  a  distance,  is  forwarded  to  them  by  post,  or  some- 
times by  a  special  messenger.  If,  after  service,  the  witness  neglect 
to  attend,  or  if  he  abscond,  the  Speaker,  by  order  of  the  House, 
will  issue  his  warrant,  directing  the  serjeant-at-arms  to  apprehend 
the  witness,  and  to  bring  him  to  the  bar ;  whereupon  he  will  gene- 
rally be  conamitted  to  Newgate ;  as  will  also  all  persons  who  aid 

^  21  &  22  v.,  c.  78,  §  2.  «  Min.  of  H.  of  L.  4  June,  1867. 

3  Id.  -•  66  Lords'  J.  296.        »  Id.  400.        «  Id.  358.        7  Id.  441. 

8  75  Lords'  J.  144.  »  Id.  201.  w  May,  L.  of  ParL  404. 

»  76  Lords'  J.  157.  «  Id.  164.  »  May,  L.  of  PtoL  405,  406. 
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Idm  in  his  endeavours  to  keep  out  of  the  way.^  If  the  attendance  of 
a  Lord  of  Parliament  or  of  an  oJBScer  of  the  upper  House  be  desired, 
the  C!onmions  adopt  the  same  form  of  proceeding  as  that  adopted 
by  the  Lords,  when  they  require  the  attendance  of  a  member  of  the 
lower  House;'  but  whether  this  form  be  necessary,  if  the  witness 
be  simply  a  peer  or  peeress,  is  a  matter  upon  which  the  two  branches 
of  the  Legislature  appear  to  be  at  issue.^  If  the  testimony  of  a 
member  be  desired  by  the  House,  or  by  a  committee  of  the  whole 
House,  he  is  ordered  to  attend  in  his  place ;  but  if  he  be  required 
to  give  eyidence  before  a  select  committee,  such  committee  should 
request  his  attendance,  and  if  he  refuse  to  appear,  should  acquaint 
the  House  therewith,  who  will  then  order  him  to  attend,  and,  if 
necessary,  will  eyen  commit  him  to  the  custody  of  the  serjeant-at- 
arms,  that  he  may  be  forthcoming  at  the  proper  time.^  If  a  person 
in  custody  is  required  to  give  evidence,  the  Speaker  usually  issues 
his  warrant,  which  is  personally  served  on  the  gaoler  by  a  messenger 
of  the  House,  and  by  which  he  is  directed  to  bring  the  witness  in 
his  custody  to  be  examined.'  Some  doubts,  however,  have  been 
entertained  as  to  the  legality  of  this  course,  and  on  one  or  two 
occasions,  writs  of  habeas  corpus  ad  testificandum  have,  in  order 
to  protect  the  gaoler,  been  applied  for  in  the  Court  of  Queen's 
Bench.* 

§  1286.  If  the  witness  is  to  be  examined  before  a  Select  Com-  §  iieo 
mittee,  the  chairman,  by  direction  of  the  committee,  in  general 
signs  an  order  for  his  attendance ;  and  if  this  order  be  disobeyed, 
his  conduct  is  reported  to  the  House,  which  immediately  issues  the 
usual  order,  to  be  enforced  as  in  other  cases.  The  attendance  of  a 
witness  before  a  committee  on  a  private  bill  can  only  be  enforced  by 
an  order  of  the  House.^ 

§  1287.  Under   "  The    Parliamentary    Witnesses    Oaths    Act,  §  nei 

>  May,  L.  of  Pari.  308  ;  Goseett  v.  Howard,  10  Q.  B.  359,  411,  451. 

«  May,  L.  of  Pari.  401,  402  ;  83  Com.  J.  278  ;  91  id.  75  ;  82  id.  465. 

»  May,  L.  of  Pari.  402  ;  4  Lords'  J.  812.  *  May,  L.  of  ParL  400. 

*  Id.  396  ;  90  Com.  J.  533.    The  order  of  the  House  of  Lords  has  been  used 
§OT  the  fiame  purpose,  May,  L.  of  Pari.  397. 

•  See  ante,  §  1275  ;  In  re  Price,  4  East,  587  ;  In  re  Pilgrim,  3  A.  &  £.  485. 
7  May^  L.  of  Pari.  399 ;  98  Com.  J.  153, 174,  279,  288. 
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1871,"  ^  the  House  of  Commons  is  now  empowered  to  administer 
an  oath  to  the  witnesses  examined  at  the  bar  of  the  House,  and 
any  conmiittee  of  the  House  may  administer  an  oath  to  the  wit- 
nesses examined  before  such  committee.  Any  oath  under  the  Act 
may  be  administered  by  the  Speaker,^  or,  in  the  case  of  a  witness 
before  the  House  or  a  committee  of  the  whole  House,  by  the  clerk 
at  the  table  ;^  and  any  witness  before  a  select  committee  may  be 
sworn  by  the  chairman,  or  by  the  clerk  attending  such  commiitee.^ 

§  1288.  The  Act  of  8  &  4  W.  4,  c.  41,  determines  the  mode  by  §  ues 
which  witnesses  are  forced  to  attend  before  the  Judicial  Committee 
of  the  Privy  Council,  and  enacts,  in  §  19,  that  the  President  of 
the  Council  may  require  the  attendance  of  any  witnesses,  and  the 
production  of  any  deeds,  evidences,  or  writings,  by  writ  to  be  issued 
by  him  in  the  same  form,  as  nearly  as  may  be,  as  that  in  which  a 
writ  of  subpoena  ad  testificandum,  or  of  subpoena  duces  tecum,  is 
now  issued  by  the  Court  of  Queen's  Bench  ;  and  that  every  person 
disobeying  such  writ,  so  to  be  issued  by  the  President,  shall  be  con- 
sidered as  in  contempt  of  the  Judicial  Committee,  and  shall  also 
be  liable  to  the  same  penalties  and  consequences  as  if  such  writ 
had  issued  out  of  the  Court  of  Queen's  Bench ;  and  may  be  sued 
for  such  penalties  in  that  court.^ 

§  1289.  In  the  Probate  Divisions  of  the  High  Courts,  whether  j  iksh 
for  England  or  Ireland,  the  attendance  of  witnesses  and  the  pro- 
duction of  documents  are  enforced  by  writs,  which  the  courts  are 
respectively  authorised  to  issue,  and  which  resemble,  as  nearly  as 
possible,  the  ordinary  writs  of  subpoena  ad  testificandum  and  sub- 
poena duces  tecum  now  issued  by  any  of  the  Common  Law  Divisions 
of  the  High  Court ;  and  every  person  disobeying  any  such  writ 
shall  be  considered  as  in  contempt  of  the  court,  and  also  be  liable 
to  forfeit  a  sum  not  exceeding  lOOZ.*^     The  Probate  Divisions  are 


1  34  &  35  v.,  c.  83,  §  1.  «  Id 

»  Stand.  Ord.  passed  20  Feb.,  1872.  *  Id. 

'  Similar  powers  are  conferred  on  the  Court  of  Appeal  in  Chanc.  in  Ireland, 
by  §  104  of  "  The  Court  of  Admiralty,  Ireland,  Act,  1867,"  30  &  31  V.,  c  114^ 
Ir.    See,  also,  §  105  of  the  same  Act. 

•  20  &  21  v.,  c.  77,  §  24 ;  20  &  21  V.,  c.  79,  §  29,  Ir.     See  Shepheaid  «. 
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further  empowered  to  punish  all  persons  guilty  of  such  contempt, 
in  the  same  manner  as  the  Chancery  Division  might  do  in  any  suit 
or  matter  depending  therein.^ 

§  1290.  The  Divorce  Division  of  the  High  Court  in  England^  §  ii63b 
"  may,  under  its  seal,  issue  writs  of  subpoena  or  subpoena  duces 
tecum,  commanding  the  attendance  of  witnesses  at  such  time  and 
place  as  shall  be  therein  expressed ;  and  such  writs  may  be  served 
in  any  part  of  Great  Britain  or  Ireland ;  and  every  person  served 
with  such  writ  shall  be  bound  to  attend,  and  to  be  sworn  and  give 
evidence  in  obedience  thereto,  in  the  same  manner  as  if  it  had  been 
a  writ  of  subpoena,  or  subpoena  duces  tecum,  issued  from  any  of  the 
»a%d  Superior  Courts  of  Common  Law  [at  Westminster]  and  served 
in  Great  Britain  or  Ireland.*' ' 

§  1291.  The  attendance  of  witnesses  before  the  Ecclesiastical  §  ii64 
Courts  in  England  is  required  by  a  comptilsory,  which  is  an  instru- 
ment somewhat  in  the  nature  of  a  subpoena.^  If  the  witness  on 
the  return  of  this  process  does  not  appear,  the  court  may  pronounce 
him  contumacious;^  and  on  certifying  the  same  to  the  Lord 
Clhancellor  within  ten  days,  a  writ  de  contumace  capiendo  will 
issue,  unless  the  party  be  a  Peer  or  Lord  of  Parliament,  or  a  mem- 


Beetfaam,  2  Law  Rep.,  P.  &  D.  384.  The  subpoena  ia  written  or  printed  on 
parchment,  and  may  include  the  names  of  any  number  of  witnesses.  See 
Bnles  of  1862  for  Ct  of  Prob.  in  contentious  business,  r.  71,  and  Forms,  Nos. 
le,  17, 18,  and  19.  Also,  Rules  of  March,  1874,  for  same  Court,  r.  132,  and 
Forms  attached.  See,  also,  21  &  22  V.,  c.  96,  §  23,  which  empowers  the 
Begistrars  of  the  Principal  Registry  of  the  Court  of  Probate  in  Enghmd, 
whether  any  suit  or  proceeding  be  pending  in  the  court  or  not,  to  issue  sub- 
poenas, requiring  any  persons  to  produce  testamentary  papers. 

>  20  &  21  v.,  c.  77,  §  25  ;  20  &  21  V.,  c.  79,  §  30,  Ir. 

*  ^  The  j^fatrimonial  Division  "  of  the  High  Court  in  Ireland  would  seem  to 
have  the  same  powers  as  the  Chancery  Division  "  for  enforcing  the  attendance 
of  persons  required  by  it,"  34  &  .35  V.,  c.  49,  §  6,  Jr.;  40  &  41  V.  c.  57,  §  34,  Ir. 

>  20  &  21  v.,  c.  85,  §  49.    The  subpoena  is  written  or  printed  on  parchment 
and  may  include  the  names  of  any  number  of  witnesses.    See  Rules  of  1865 
for  Ct.  of  Divorce  &  Mat  Causes,  r.  109,  and  Forms  16  and  18 ;  and  Rule 
180  for  same  Court,  made  30th  Jan.  1869.    See  1  Law  Rep.,  P.  &  D.  757,  765 
766,  767,  and  768. 

*  3  Bum,  Ec  Law,  310.  •  WyUie  v.  Mott,  1  Hagg.  Ec.  R,  34. 
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ber  of  the  House  of  Commona,  whereupon  he  will  be  arrested  and 
detained  in  custody,  until  he  either  submit  to  the  court,  or  b( 
absolved  or  discharged  bj  order  of  the  Ecclesiastical  Judge. ^  Hii 
expenses,  however,  must  be  tendered  or  paid  by  the  party  callinf 
him,  as  in  civil  proceedings  before  the  common-law  courts.'  Tbi 
Act  for  better  enforcing  Church  IMscipline,^  which  authorisei 
bishops  to  issue  commisBionB  of  inquiry  into  the  grounds  of  ani 
charge  or  report  against  clerks  in  holy  orders,  and  which  empowen 
bishops  to  take  ulterior  proceedings  against  such  clerks,  reservinj 
to  the  latter  the  right  of  appeal  to  the  provincial  Court  of  Appeal 
provides,  in  §  17,  that  "  it  shall  be  lawful,  in  any  such  inquiry,  foi 
any  thide  or  more  of  the  comiuissioDers,  and  in  any  such  pro- 
ceeding, for  the  bishop,  or  for  any  assessor  of  ^e  bishop,  or  fm 
the  judge  of  the  Court  of  Appeal  of  the  province,  to  require  the 
attendance  of  such  witnesses,  and  the  production  of  snch  deeds, 
evidences,  or  writings,  as  may  be  necessary ;  and  such  bishop, 
judge,  assessor,  and  commissioners  respectively,  shall  have  Hu 
same  powers  for  these  purposes  as  now  belong  to  the  Conmstorial 
Court  and  to  the  Court  of  Arches,  respectively." 

§  1292.  The  Public  Worship  Regulation  Act,  1874,*  adopts  a 
different  practice  &om  that  which  prevails  in  the  ordinary  Eccle- 
siastical Courts ;  for, — after  enacting  in  §  9  that  in  all  proceedings 
before  the  judge  appointed  under  that  Act,  the  evidence  ahall  be 
given  viva  voce,  in  open  court,  and  upon  oath, — it  goes  on  to  pro- 
vide, that  "the  judge  shall  have  the  power  of  a  court  of  record, 
and  may  require  and  enforce  the  attendance  of  witnesses,  and  the 
production  of  evidences,  books,  or  writings,  in  the  like  manner  at 
a  judge  of  one  of  the  Superior  Courts  of  law  or  equity." 

§  1293.  The  mode  of  enforcing  the  attendance  of  witnessef 
before  the  Admiralty  Division  of  the  High  Court  is  regulated  bj 
the  Acts  of  3  &  4  V.,  c.  65,  and  24  &  26  V.,  c.  10.  The  fiistr 
named  statute  by  §  9  provides,  that  the  judge  of  that  court,  or  any 


'  2  &  3  W.  4,  c.  93,  5  1. 

>  Arliffe,  Par.  636 ;  1  Ought.  121 ;  3  Bom,  Ec.  Law,  309. 

'  3  &  4  v.,  c  86.  '  37  &  38  V.,  c  85. 
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oommissioner  appointed  in  pursuance  of  that  Act,  may  require  the 
attendance  of  any  witnesses,  and  the  production  of  any  deeds, 
evidences,  books,  or  writings,  by  writ  to  be  issued  by  such  judge  or 
commissioner,  in  such  and  the  same  form,  or  as  nearly  as  may  be, 
as  that  in  which  a  writ  of  subpoena  ad  testificandum,  or  of  subpcena 
duces  tecum,  is  now  issued  by  the  Court  of  Queen's  Bench  ;  ^  and 
that  every  person  disobeying  any  such  writ  so  to  be  issued  by  the 
said  judge  or  commissioner,  shall  be  considered  as  in  contempt  of 
the  said  Admiralty  Division,  and  may  be  punished  for  such  con- 
tempt in  the  said  court.  Then  comes  §  21  of  the  statute  24  & 
25  y.,  c.  10,  which  enacts,  that  ''  the  service  in  any  part  of  Great 
Britain  or  Ireland  of  any  writ  of  subpoena  ad  testificandum,  or 
subpoena  duces  tecum,  issued  xmder  seal  of  the  Admiralty  Division, 
shall  be  as  effectual  as  if  the  same  had  been  served  in  England  or 
Wales."  « 

§  1294.  The  Annual  Mutiny  Acts  provide,  that  all  witnesses,  as  §  ii66 
well  civil  as  military,  who  are  required  to  attend  Courts-Ma/rtial 
whether  military  or  mariney  shall,  in  the  case  of  general  courts- 
martial,  be  duly  summoned  by  the  Judge- Advocate-General,  or  his 
deputy,  or  the  person  officiating  as  such ;  and  in  the  case  of  all 
other  courts-martial,  by  the  President  of  the  court ;  and  in  either 
case,  if  the  witness  so  summoned  shall  not  attend,  or  attending 
shall  refuse  to  be  sworn,  or  shall  not  produce  documents  under  his 
control  required  to  be  produced,  or  being  sworn  shall  refuse  to  give 
evidence,  or  to  answer  all  such  questions  as  the  court  may  legally 
demand  of  him,  he  shall  be  liable  to  be  attached  in  the  High  Court 
of  Justice  in  London,  or  in  the  Court  of  Queen's  Bench  in  Dublin, 
or  in  the  Court  of  Session  or  other  court  of  law  in  Scotland  or  else- 
where, in  the  like  manner  as  if  he  had  disobeyed  a  subpoena  or  other 
similar  process  in  such  last-mentioned  courts.' 


>  See  Id  re  The  Glory,  7  Ec.  &  Mar.  Gas.  262  ;  also  the  Rules,  Ord.  &  Reg. 
of  Ct.  of  Adm.  of  1859,  r.  173,  and  Forms,  42,  43,  44 ;  cited  in  App.  to  1 
liush.  Adm.  R.  pp.  xxiv.  &  xl. 

«  See  similar  enactments  in  "The  Court  of  Admiralty,  Ireland,  Act,  1867," 
30  &  31  v.,  c.  114,  §§  52,  60,  Ir. 

»  See  40  v.,  c.  7,  §  13  ;  40  V.,  c.  8,  §  18. 
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§  1295.  The  attendance  of  witnesses  before  Naval  Courtx-  §Il66i 
Martial  is  enforced  by  the  Naval  Discipline  Act,  1866,  which 
substantially  enacts,  that  every  person,  civil,  naval,  or  military,  who 
may  be  required  to  give  evidence,  shall  be  summoned  either  by  the 
Judge- Advocate,  or  by  his  deputy,  or  by  the  person  duly  appointed 
by  the  President  of  the  court-martial  to  ofiGiciate  as  judge-advocate 
at  the  trial ;  ^  and  all  witnesses  so  summoned  who  do  not  attend, 
or  refuse  to  be  sworn  or  to  affirm,  or  refase  to  give  evidence,  or  to 
answer  all  such  questions  as  the  court  may  legally  demand  of  them, 
or  prevaricate,  may  be  attached  in  the  Queen's  Bench  Division  of 
the  High  Court  in  London  or  Dublin,  or  in  the  Court  of  Session  in 
Scotland,  or  other  court  of  law  in  any  of  her  Majesty's  dominions, 
in  like  manner  as  if  they  had  disobeyed  the  process  of  such 
courts.^  If  the  witness  belong  to  her  Majesty's  navy,  the  court- 
martial,  in  the  event  of  his  non-attendance  to  give  evidence  on 
oath  or  affirmation,  or  of  his  prevarication,  possesses  also  an  alter- 
native power  of  punishing  him  by  any  imprisonment  not  longer 
than  three  months ;  and  the  court-martial  may  also  imprison  him 
for  any  period  not  exceeding  one  month,  if  he  be  guilty  of  contempt.* 
The  statute  further  provides,  that  **  every  person  not  subject  to 
this  Act,  who  may  be  so  sunmioned  to  attend,  shall  be  allowed  and 
paid  his  reasonable  expenses  for  such  attendance,  under  the  an- 
thority  of  the  Admiralty,  or  of  the  president  of  the  court-martial  on 
a  foreign  station."  ^ 

§  1296.  The  Act  of  6  &  7  W.  4,  c.  106,  provides  for  the  attend-  §  lie; 
ance  of  witnesses  before  the  Court  of  the  Vice-Warden  of  the 
Stannaries,  and  enacts,  in  §  9,  that  the  service  of  every  writ  of 
subpoena  to  attend  and  give  evidence  hereafter  to  be  issued  out 
of  either  side  of  the  Court  of  the  Vice-Warden,  and  served  upon 
any  person  in  any  part  of  England  or  Wales,  shall  be  as  valid 
and  effectual  in  law,  and  shall  entitle  the  party  suing  out  the  same 
to  all  and  the  like  remedies  by  action  or  otherwise,  as  if  the  same 
had  been  served  within  the  jurisdiction  of  the  Court  of  the  Vice- 
Warden  ;  and  that,  in  case  the  person  so  served  shall  not  appear 


^  29  &  30  v.,  c.  109,  §§  61,  66.  «  Id.,  §  66. 

•Id.  *  Id, 
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according  to  the  exigency  of  .the  writ,  the  Court  of  the  Vice- 
Warden,  upon  oath  or  affirmation  to  be  taken  in  open  court,  or 
affidavit  of  the  personal  service  of  such  writ,  may  transmit  a 
certificate  of  such  de&ult  under  the  seal  of  the  court,  to  the  Queen's 
Bench  Division  of  the  High  Court  at  Westminster ;  and  the  last- 
mentioned  court  shall  proceed  against,  and  punish  by  attachment  or 
otherwise,  according  to  the  course  and  practice  of  that  court,  the 
person  so  having  made  default,  in  such  and  the  like  manner  as  the 
same  court  might  have  done,  if  such  person  had  neglected  or  refused 
to  appear  in  obedience  to  a  writ  of  subpoena  issued  to  compel  the 
attendance  of  witnesses  out  of  such  last-mentioned  court.  §  10 
provides,  that  the  Queen's  Bench  Division  shall  not,  in  any  such 
case  as  aforesaid,  proceed  against  or  punish  any  person,  nor  shall 
any  such  person  be  liable  to  any  action  for  having  made  default  by 
not  appearing  to  give  evidence  in  obedience  to  any  such  writ  of 
subpoena,  unless  it  shall  appear  to  such  Court  that  a  reasonable  and 
sufficient  sum  of  money,  to  defray  the  expenses  of  coming  and 
attending  to  give  evidence,  and  of  returning  therefrom,  had  been 
tendered  to  him,  at  the  time  when  the  writ  of  subpoena  was  served 
upon  him. 

§  1297.  The  Act  of  18  &  14  V.,  c.  48,  contains  very  similar  §  1168 
provisions  to  those  just  cited,  for  the  purpose  of  compelling 
vntnesses,  who  live  out  of  the  jurisdiction,  to  attend  either  before 
the  Court  of  Chancery  of  the  County  Palatine  of  Lancaster,  or 
before  the  registrar  of  that  court  as  well  in  his  capacity  of  examiner 
as  in  that  of  master,  or  before  any  commissioners  appointed  by  that 
court  for  the  examination  of  witnesses.^  Somewhat  similar  enact- 
ments are  also  contained  in  ''  The  High  Peak  Mining  Customs  and 
Mineral  Courts  Act,  1851,"-  for  the  purpose  of  compelling  wit- 
nesses to  attend  before  the  Barmote  Courts  in  Derbyshire. 

§   1298.  The  Land  Judges  of  the  Chancery  Division  of  the  High   §  1168a 
Court  in  Ireland,  may,  by  summons  under  their  seal,^  require  the 
attendance  before  any  judge  or  officer  of  the  court,  at  a  time  and 
place  to  be  mentioned  in  such  summons,  of  any  witness,  and  may 

»  See  §§  17  &  18.  '  14  &  15  V.,  c.  94,  §§  31,  40. 

»  See  40  &  41  v.,  c.  57,  §§  7,  38,  Ir. 
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also  require  him  to  produce  docui^cients  ;  and  every  such  judge  has 
the  same  power  of  enforcing  attendance  and  of  punishing  disobedi- 
ence as  is  vested  by  law  in  the  Chancery  Division  of  the  Irish  High 
Court.^  The  same  judges  are  also  empowered,  like  the  Chancery 
Division,  to  enforce  the  attendance  of  witnesses  before  commis- 
sioners or  other  persons  appointed  by  them  to  receive  evidence.^ 

§  1299.  The  attendance  of  witnesses  before  caroners  is  provided  §  1169 
for  by  statute  7  &  8  V.,  c.  92,  §  17,  which  enacts,  that  "  if  any 
person,  having  been  duly  summoned  as  a  juror  or  witness  to  give 
evidence  upon  any  coroner's  inquest,  as  well  of  liberties  and 
franchises  contributing  to  the  county  rates,  as  of  counties,  cities, 
and  boroughs,  shall  not,  after  being  openly  called  three  times, 
appear  and  serve  as  such  juror,  or  appear  and  give  evidence  on 
such  inquest,''  the  coroner  may  impose  on  him  e,Jine  not  exceeding 
forty  ahiUings  ;  and  the  Act  then  provides,  ^*  that  nothing  therein 
contained  shall  be  construed  to  affect  any  power  now  by  law  vested 
in  the  coroner,  for  compelling  any  person  to  appear  and  giye 
evidence  before  him  on  any  inquest  or  other  proceeding,  or  for 
punishing  any  person  for  contempt  of  court,  in  not  so  appearing 
and  giving  evidence,  or  otherwise."  This  proviso,  in  its  present 
general  form,  might  have  been  well  spared,  since  the  leaving  unde- 
fined power  in  the  hands  of  petty  officers  can  seldom  be  productive 
of  real  benefit  to  the  public,  and  may  often  famish  an  odious  mode 
of  annoying  and  oppressing  particular  individuals.  Still,  some 
proviso  was  necessary,  in  order  to  leave  unaffected  the  Act  of 
6  &  7  W.  4,  c.  89,  which', — after  authorising  coroners,  in  the  first 
five  sections,  to  order  medical  witnesses  to  attend  inquests,  &c., 
and  enabling  such  witnesses  to  claim  a  certain  remuneration  for 
their  attendance,* — enacts,  in  §  6,  that,  where  any  order  for  the 


»  21  &  22  v.,  c.  72,  §  33,  Ir.  «  Id.  §  35,  Ir. 

3  The  fee  to  which,  in  Qreat  Britain,  a  legally  qualified  medical  practitioner 
is  entitled,  for  attending  to  give  evidence  at  an  inquest,  is  one  guinea,  and  for 
making  a  post-mortem  examination  of  the  deceased,  either  with  or  without  an 
analysis  of  the  contents  of  the  stomach  or  intestines,  and  for  attending  to  gi^re 
evidence  thereon,  is  two  guineas.  See  §  3,  and  Sch.  to  the  Act.  These  sums 
must  now  be  paid  to  the  medical  man  by  the  coroner  immediately  after  the 
termination  of  the  proceedings  at  any  inquest,  and  the  coroner  will  be  rqiaid 
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attendance  of  any  medical  practitioner  has  been  personally  served 
npon  him,  or  where,  though  not  personally  served,  it  has  been 
received  by  him  in  sufficient  time  to  be  obeyed,  or  where  it  has 
been  served  at  his  residence ; — ^in  all  these  cases,  the  medical  man 
shall,  in  case  of  disobedience,  forfeit  the  sum  of  five  pounds  ^  upon 
complaint  made  by  the  coroner,  or  any  two  of  the  jury,  before  two 
justices  having  jurisdiction  in  the  place  where  the  inquest  was  held, 
or  in  the  parish  where  the  medical  practitioner  resides ;  and  the 
justices  are  required,  upon  such  complaint,  to  adjudicate  thereon,  and 
if  the  medical  man  does  not  show  good  cause  for  not  having  obeyed 
the  order,  to  enforce  the  penalty  by  distress  and  sale  of  his  goods. 

§  1300.  The  mode  of  compelling  witnesses  to  attend  before  the  §  1170 
Court  of  Bankruptcy  is  now  regulated  in  part  by  the  Bankruptcy 
Rules  of  1870,  and  in  part  by  the  Bankruptcy  Act,  1869.^  The 
former  provide,  by  B.  166,  that  ''  a  subpoena  for  the  attendance  of 
a  witness  capable  of  giving  evidence  concerning  any  matter  in  the 
court,  before  or  after  adjudication,  shall  be  issued  by  the  court  at 
the  instance  of  a  trustee,  a  creditor,  a  debtor,  or  any  respondent  in 
any  matter,  with  or  without  a  clause  requiring  the  production  of 
books,  deeds,  papers,  and  writings  in  his  possession  or  control,  and 
in  such  subpoena  the  name  of  only  one  witness  shall  be  inserted.' 
A  subpoena  may  be  issued  in  blank,  as  at  common  law."  B.  167 
then  declares,  that  ''  a  sealed  copy  of  the  subpoena  shall  be  served 
personally  on  the  witness  by  the  person  at  whose  instance  the  same 
is  levied,  or  by  his  attorney,  or  by  an  officer  of  the  court,  within  a 
reasonable  time  before  the  time  of  the  return  thereof; "  while  B. 
168  provides,  with  very  questionable  propriety,  that  "  service  of  the 
sabpcena  shaU^  where  required,  be  proved  by  affidavit." 

§  1301.  In  addition  to  the  above  general  regulations,  the  Bank-  §  1171 
mptcy  Act,  1869,  by  special  enactment,^  empowers  the  court,  on 

out  of  the  county  rates  or  borough  fund ;  7  W.  4  &  1  V.,  c.  68,  §§  2,  3.    See, 
as  to  the  Irish  regulations,  9  &  10  V.,  c.  37,  §§  22,  28,  32—35,  44,  and  Sch.  C. 

*  32  &  33  v.,  c.  71. 

*  See  Forms,  74  &  75,  the  one  applicable  in  the  London  Bankruptcy  Court, 
the  other  in  the  County  Courts.  In  neither  form  is  any  penalty  specified. 
See  ante,  §  1239. 

'  32  &  33  v.,  c.  71,  §  96.  The  Act  of  20  &  21  V.,  c.  60,  Ir.,  contams  in 
{§    126,  308,  somewhat  similar  provisions  respecting  the  attendance  of  wit- 
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the  application^  of  the  trustee,  at  any  time  after  an  order  of  adjudi- 
cation has  been  made  against  a  bankrupt,  to  summon^  before  it  the 
bankrupt,  or  his  wife,  or  any  person  known  or  suspected'  to  ha^e 
in  his  possession  any  of  the  bankrupt's  estate  or  effects,  or  supposed 
to  be  indebted  to  the  bankrupt,  or  whom  it  may  deem  capable  of 
giving  information  respecting  the  bankrupt,  his  trade  dealings,  or 
property ;  and  to  require  such  person  to  produce  any  documents  in 
his  custody  or  power  relating  to  the  bankrupt,  his  dealings,  or 
property.  These  provisions  apply  to  liquidations  by  arrangement 
as  well  as  to  bankruptcies,  and  the  trustee,  who  seeks  to  put  them 
in  force,  is  not  bound  in  the  first  instance  to  show  that  the  debtor 
has  made  default  in  giving  him  the  requisite  information.^  If  the 
person  so  summoned,  after  having  been  tendered  a  reasonable  sum, 
refuses  to  come  before  the  court  at  the  time  appointed,  or  refuses 
to  produce  such  documents,  having  no  lawful  impediment  made 
known  to  the  court  at  the  time  of  its  sitting,  and  allowed  by  it,  the 
court  may,  by  warrant,^  cause  him  to  be  apprehended  and  brought 
up  for  examination ;  and  then,  if  he  refuses  to  answer  any  lawful 
question,  he  may  be  committed  to  prison  for  contempt  of  court.* 

§  1802.  Under  a  somewhat  similar  enactment  in  a  former  Bank-  { im 
ruptcy  Act,  it  has  been  held,  first,  that  if  a  party  be  summoned  to 
attend  the  court  at  a  certain  place  and  hour,  it  is  his  duly  not  only 
to  go  to  that  place  at  the  time  appointed,  but  to  wait  there  until  he 
be  examined,  or  until  his  attendance  be  dispensed  with ;  and, 
secondly,  that  if  he  disobey  a  summons,  directing  him  to  appear  at 
a  meeting,  and  to  bring  a  certain  deed  with  him,  he  may  be  legally 
apprehended  on  a  warrant,  authorising  the  constable  to  bring  him 
up  'Ho  be  examined  as  aforesaid,  and  to  produce  the  said  deed ;" 

uesms  before  The  Court  of  Bankruptcy  in  Ireland.    See  35  &  36  Y^  c  53, 
§  6,  Ir.    See,  also,  ante,  §  1277. 

1  This  applicatioii  must  be  in  writing.     See  Bkptcy.  Rules  of  1870,  R  171. 

8  See  Bkptcy.  Rules  of  1870,  F.  76. 

»  See  Cooper  r.  Harding,  7  Q.  B.  928. 

*  Ex.  p.  Close,  re  Bennett  &  Gkve,  L.  R.,  5  Ch.  D.  146 ;  S.  C.  46  L.  J^ 
Bk.  81,  per  Ct.  of  App.  ;  overruling  Ex.  p.  Glave,  L.  R.,  3  Ch.  D.  315,  and 
explaining  R.  301  of  Bkptcy.  Rules  of  1870. 

»  See  Bkptcy.  Rules  of  1870,  F.  95. 

•  Ex.  p.  Close,  re  Bennett  &  Glave,  L.  R.,  5  Ch.  D.  145,  per  Ct  of  Appw  ; 
46  L.  J.,  Bk.  81,  S.  C. 
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for  although  the  words  employed  in  the  Act  simply  refer  to 
''  examination/'  they  by  necessary  intendment  mean,  that  the 
party  should  be  compelled  by  warrant  to  do  all  that  he  was  required 
to  do  by  sunmions;  and  therefore,  if  the  summons  require  him  to  pro- 
duce a  document,  the  warrant  should  contain  a  similar  requisition.^ 

§  1808.  The  Bankruptcy  Act,  1869,  further  enacts,  in  §  97,  that  §  ii73 
the  court  may  examine  upon  oath,  either  by  word  of  mouth,  or  by 
written  interrogatories,  any  person  brought  before  it  by  summons 
or  warrant  concerning  the  bankrupt,  his  dealings,  or  property. 

§  1804.  By  a  series  of  incomprehensible  omissions  it  was  left  un-  §  1174 
certain  by  the  Bankruptcy  Act  and  the  Bules  : — 1,  as  to  whether  the 
snmmons  referred  to  requires  personal  service  like  the  subpoena,  or, 
whether,  in  the  event  of  the  witness  keeping  out  of  the  way,  it  may 
be  served  by  delivery  at  his  house  ;^  2,  as  to  whether  the  service 
must  be  effected  by  an  officer  of  the  court,  or  whether  the  summons, 
like  the  subpoena,  may  be  served  ^'  by  the  person  at  whose  instance 
the  same  is  issued,  or  by  his  attorney;  '*'  8,  as  to  whether  the 
summons  may  be  granted  on  the  application  of  any  person  other 
than  the  trustee  ;^  4,  as  to  tho  consequences  of  a  witness  brought 
up  by  warrant  refusing  to  be  sworn,  or  to  answer  lawful  questions, 
or  to  produce  documents ;  ^  and,  5,  as  to  the  power  of  the  court  to 
compel  any  person  present  to  give  evidence,  unless  he  is  attending 
by  reason  of  a  subpoena,  a  summons,  or  a  warrant.^  The  1st,  4th, 
and  5th  doubts  here  stated  still  remain  unsolved ;  but  the  2nd  and 
Srd  have  been  cleared  up,  so  far,  at  least,  as  a  decision  of  the 
Chief  Judge  in  Bankruptcy  can  have  that  effect.  In  ex  parte 
Bolland,  re  Holden,^  Y.-Ch.  Bacon  has  held  that  the  Judge  has  a 
discretion  to  direct  whether  the  summons  shall  be  served  by  the 
solicitor  of  the  applicant,  or  by  the  High  Bailiff;  and  in  ex  parte 
CroBsley,  re  Taylor,®  the  same  authority  has  determined  that  the 


»  Wright  V.  Maude,  10  M.  &  W.  527 ;  2  DowL  N.  S.  617,  S.  C. 

«  See  Rule  167,  and  12  &  13  V.,  c  106,  §  121.  »  See  Rule  167, 

•  See,  and  tiy  to  reconcile  Rule  171,  Fonn  76,  and  32  &  33  V.,  c  71,  §  96. 
»  See  12  &  13  V.,  c  106,  §  260,  and  32  &  33  V.,  c.  71,  §§  65,  6C. 

•  See  12  &  13  V.,  c.  106,  §  122,  and  32  &  33  V.,  c.  71,  §§  65,  66. 
19  Law  Rep.,  £q.  131. 

•  13  Law  Rep.,  Eq.  409 ;  41  L.  J.,  Bk.  35,  S.  C. 
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Court  has  power,  under  §  96,  to  order  the  examination  of  a  trustee 
at  the  instance  of  a  creditor. 

§  1806.  The  mode  of  compelling  witnesses  to  attend  before  the  §  iin 
County  CovrtB^  is  regulated  in  part,  by  the  Act  of  9  &  10  V.,  c.  95, 
in  part,  by  the  Act  of  38  &  39  V.,  c.  60,  and  in  part,  by  the 
County  Court  Rules,  1876.     The  last-named  Act  by  §  2,  enact-s, 
that  "  either  of  the  parties  to  an  action  or  any  other  proceeding 
may  obtain  of  the  registrar  of  the  court  summonses  to  witnesses, 
with  or  without  a  clause  requiring  the  production  of  books,  deeds, 
papers,  and  writings  in  the  possession  or  control  of  the   person 
summoned  as  a  witness;^  and  such  summonses,  and  any  sum- 
mouses  which  are  now  or  may  be  required  to  be  served  personally, 
may,  under  such  regulations  as  may  be  prescribed  by  rules  of  court, 
be  served  by  a  bailiff  of  the  court  or  otherwise."     Then  comes 
Order  XIV.  of  the  County  Court  Rules,  1876,  which  provides  in  R 
1,  that ''  summonses  to  witnesses  may  be  issued  without  leave  of 
the  court,  to  be  served  either  in  the  home  or  in  any  foreign  district,' 
and  may,  by  leave  of  the  judge  or  registrar,  be  issued  in  blank,  and 
served  by  the  party  applying  for  the  same  or  his  solicitor,  or  by 
some  person  in  the  permanent  and  exclusive  employment  of  the 
party  or  his  solicitor,'  but  only  one  name  shall  be  inserted  in  snch 
summons."     R.  2  provides, — ^with  almost  ludicrous  caution, — ^that 
'*  it  shall  be  sufficient  if  a  summons  to  a  witness  be  served  a  reason- 
able time  before  the  return  day ;  **  and  then.  The  County  Court  Act, 
1846,*  enacts,  by  §  86,  "that  every  person  on  whom  any  snch 
summons  shall  have  been  served,  either  personally  or  in  such  other 
manner  as  shall  be  directed  by  the  general  rules  or  practice  of  the 
courts,'^  and  to  whom  at  the  same  time,  pajnnent  or  a  tender  of 
payment  of  his  expenses  shall  have  been  made,  on  such  scale  of 
allowance  as  shall  be  from  time  to  time  settled  by  the  general  rules 


»  Cy.  Ct.  R.  1875.    Fonns  20  &  21. 

'  This  provision  resolves  a  doubt  which  formerly  existed,  respecting  the 
legality  of  the  service  when  the  witness  lived  out  of  tiie  jurisdiction. 

•  See  form  of  affidavit  of  service  of  summons,  F.  289,  C.  C.  R,  1876. 
<  9&10V.,c.  95. 

•  Under  the  Cy  .Ct  R.  1875,  Ord.  viii.  R.R.  9, 26,  the  service  maybe  either 
personal,  or  by  delivering  the  summons  "to  some  person  apparently  sixteen 
old,  at  the  house,  or  place  of  dwelling,  or  place  of  business,"  of  the 
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• 

of  practice  of  the  conrty^  and  who  shall  refase  or  neglect,  without 
gnfficient  cause,  to  appear,  or  to  produce  any  hooks,  papers,  or 
writings  required  hy  such  summons  to  be  produced ;  and  also  every 
person  present  in  court  who  shall  be  required  to  give  evidence,  and 
who  shall  refuse  to  be  sworn  and  give  evidence,  shall  forfeit  and 
pay*such  fine,  not  exceeding  ten  pounds,  as  the  judge  shall  set  on 
him ;  and  the  whole  or  any  part  of  such  fine,  in  the  discretion  of 
the  judge,  after  deducting  the  costs,  shall  be  applicable  towards  in- 
denmifying  the  party  injured  by  such  refusal  or  neglect,  and  the 
remainder  thereof  shall  form  part  of  the  general  fund  of  the  court 
in  which  the  fine  was  imposed." 

§  1306.  It  will  be  seen  that,  by  virtue  of  this  enactment,  any  re- 
fractory witness,  who  refuses  without  sufficient  cause  to  produce 
**  any  books,  papers,  or  writings  required  **  by  the  County  Court,  is 
liable  to  a  penalty  of  J910  ;  and  most  persons  would  imagine  that 
the  power  of  imposing  such  a  fine  would  be  sufficient  to  enforce 
obedience  to  the  summons.  The  framers,  however,  of  the  County 
Court  Bules  of  1876  think  otherwise,  for  in  Order  XIY.,  Bule  4, 
ihey  have  specially  provided,  that ''  where  a  witness  served  with  a 
summons  shall  not  at  the  trial  produce  the  documents  required, 
the  court  may,  upon  admission  or  proof  of  the  service  of  such 
summons  within  a  reasonable  time,  and  that  such  documents  are  in 
the  possession  or  power  or  under  the  control  of  the  party  so  served, 
and  that  they  relate  to  the  matter  then  pending  before  the  court, 
make  an  order  for  their  production  by  him,  and  the  court  may  deal 
with  them,  when  so  produced,  and  with  all  costs  occasioned  by 
their  non-production,  as  may  appear  just:  Provided  that  nothing 
herein  shall  prevent  the  court  from  receiving  secondary  evidence, 
where  admissible,  of  any  documents  the  production  of  which  has  been 
required  as  above." 

§  1807.  By  the  Act  of  6  &  7  V.,  c.  18,  §§  86,  60,  and  61,  re-  §  1179 
vising  barristers  are  empowered  to  require^  by  summonses  under 
their  hands,  the  attendance  of  assessors,  overseers,  and  relieving 
and  other  parish  officers,  who,  in  the  event  of  their  disobedience^ 

but  no  place  shall  be  deemed  his  place  of  businw,  luileas  he  be  the  master  or 
ofoe  of  the  masten  of  it  ^  A^ite,  p.  1041,  n.  1, 
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are  liable,  npon  proof  of  the  Berrice  of  the  summons,  to  be  fined  b 
the  barristers  any  snm  not  exceeding  five  pounds,  nor  less  tha 
twenty  shiUinga.' 

§  1308.  When  an;  cause  or  matter,  or  any  qaestioD  in  ar 
cause  or  matter,  is  referred  to  a  referee,  whether  official  or  special 
the  attendance  of  witnesses  before  him  "  may  be  enforced  by  snl 
pcnna."'  Bat  the  attendance  of  witnesses  before  ordinary  arb 
trators  is  still  regulated  in  England  by  §§  89  and  40  of  3  &  4  *? 
4,  c.  42, and  in  Ireland  by  §§  63  and  64  of  3  &  4V.,c.  105;  whic 
sections  respectirely  enact,  that,  where  any  reference  shall  hai 
been  made  by  any  rule  of  court,  or  jndge's  order,  or  order  of  Nii 
Prius  in  any  action,  or  by  any  submiBsioD  to  reference  containin 
an  agreement  that  it  shall  be  made  a  role  of  court,  the  coort  I 
which  such  rule  or  order  shall  be  made,  or  which  shall  be  mei 
tioned  in  such  agreement,  or  any  judge,  may,  by  rule  or  ordei 
command  the  attendance  and  examination  of  imy  person,  or  tli 
prodnction  of  any  dociunents,  mentioned  therein ;  and  the  diaobi 
dience  of  such  rule  or  order  shall  be  deemed  a  contempt  of  court,  i 
in  addition  to  the  service  of  the  same,  an  appointment  of  the  tim 
and  place  of  attendance,  signed  by  one  at  least  of  the  arbitrators,  c 
by  the  umpire  before  whom  the  attendance  is  required,  shall  ale 
be  served,  either  together  with  or  after  ihe  service  of  such  rule  c 
order :  Provided  that  erery  person  whose  attendance  is  require 
shall  be  entitled  to  the  like  conduct-money,  and  payment  of  ei 
penses,  and  for  loss  of  time,  as  upon  attendance  at  any  trial ;  tht 
the  apphcation  made  to  the  court  or  judge  for  such  rule  or  ordei 
shall  set  forth  the  county  where  the  witness  is  residing  at  the  tim< 
or  satisfy  the  court  or  judge  that  he  cannot  be  found ;  and  that  r 
person  shall  be  compelled  to  produce,  under  any  such  rule  or  orde; 
any  writing  or  other  document  that  he  might  have  withheld  at 
trial,  or  to  attend  on  more  than  two  consecutive  days,  to  be  name 
in  the  order.  The  practice  of  the  Common  Law  Courts  on  thi 
subject, — which,  it  may  be  noted  m  passing,  is  aliie  applicable  t 
ordinary  arbitrations,  and    to    compulsory  references    before  th 

>  See,  abo,  tbe  Irish  Act  of  13  &  14  Y.,  c.  69,  §§  66  and  67. 

'  Judicat  Act,  1873,  §  67. 

'  Rulea  of  Sup.  Ct,  Ord.  Jtiivi.  B.  31. 
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Master,^ — ^has  been  followed  in  the  Equity  Courts ;  and  now, 
whenever  a  submission  to  arbitration  is  made  a  rule  of  the  Chancery 
Division,  an  order  for  the  attendance  of  witnesses  before  the  arbi- 
trator can  be  obtained  as  of  course.^  So,  where  a  matter  in  bank- 
ruptcy is^  referred  to  arbitration,  the  County  Court  Judge  has 
jurisdiction  to  make  an  order,  and  issue  a  subpoena  to  compel  the 
attendance  of  a  witness  before  the  arbitrator.' 

§  1809.  Under  "  The  Councils  of  Conciliation  Act,  1867,"  §  HSl 
certain  disputes  between  masters  and  workmen  may  be  referred  to 
arbitration,  and  in  that  event,  the  chairman  of  the  Council  may 
Bummon  such  witnesses  as  are  required  to  give  evidence,  and  the 
arbitrators  may  examine  them  upon  oath.  Any  witness  disobeying 
such  summons,  is  liable  to  be  committed  to  prison  by  a  justice  of 
the  peace.*  So,  under  **  The  Friendly  Societies  Act,  1875,"  the 
chief  or  other  registrar,  to  whom  any  dispute  is  referred,  may  ad- 
minister oaths,  and  require  the  attendance  of  parties  and  witnesses, 
and  the  production  of  books  and  documents ;  and  any  person  re- 
fusing to  attend,  or  to  produce  any  documents,  or  to  give  evidence, 
is  guilty  of  "  an  offence  "  under  that  Act.'  So,  under  *'  The  Land 
Transfer  Act,  1876,"  the  registrar,  or  any  of  his  ofiBlcers,  "authorised 
by  liiTtt  in  writing,"  may  administer  oaths,  and  "by  summons 
under  the  seal  of  the  office  "  may  require  the  attendance  of  wit- 
nesses, and  the  production  of  documents  ;  and  if  any  person,  after 
the  delivery  to  him  of  such  summons,  and  the  payment  or  tender  of 
his  reasonable  charges,  wilfully  neglects  or  refuses  to  attend,  or 
produce  documents,  or  give  evidence,  he  is  liable  to  a  penalty  not 
exceeding  £20,  to  be  recovered  on  summary  conviction.^  Again, 
official  referees  under  the  Metropolitan  Buildings  Act,  may,  by 
their  summons  in  writing,  sealed  with  the  seal  of  the  registrar  of 
metropolitan  buildings,  require  the  attendance  of  any  person  to 
give  evidence  and  to  produce  documents ;  and  in  the  event  of  dis- 

1  OTLuuKgan  v,  Oeoghegan,  16  Com.  B.,  N.  S.  637,  per  WiUes,  J. 

«  Re  Bicketts,  3  New  R.  56,  per  Romilly,  M.  R. 

»  Ex  p.  Bolland,  re  Ackary,  45  L.  J.,  Bkp.  133  ;  L.  R.,  3  CL  D.  125,  S.  C, 

*  30  &  31  v.,  c.  106,  §  4,  and  Sch.  The  Act  is  very  obscurely  worded,  and 
the  Foims  are  disgracefully  drawn.  See,  also,  5  G.  4,  c.  96,  §§  2,  9,  and  Sch. ; 
and  35  &  36  v.,  c.  46,  §  1,  subs.  9. 

<  38  &  39  v.,  c.  60,  §  22,  subs.  (6).  «  38  &  39  Y.,  c.  87,  §§  109,  110. 
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obedience,  the  party  may  be  proceeded  against  as  for  a  contempt  of 
court,  provided  he  has  been  paid  or  tendered  his  expenses,  and  has 
been  served,  in  addition  to  the  summons,  with  an  appointment  of  the 
time  and  place  of  attendance,  signed  by  at  least  one  of  the  referees.^ 

§  1310.  It  has  been  stated  in  a  former  part  of  this  work,*  that  §  U^ 
under  the  provisions  of  the  Acts  of  18  G.  8,  c.  68,  1  W.  4,  c.  22, 
and  3  &  4  v.,  c.  105,  §  66,  the  judges  at  Westminster  and  Dublin 
respectively  are  authorised  to  grant  writs  of  mandamus  or  eomnus- 
sions  to  the  judges  of  India,  of  the  colonies,  and  of  other  places 
under  her  Majesty's  dominion,  empowering  them  to  examine  wit- 
nesses in  certain  cases ;  and  §  2  of  the  second-named,  and  §  67  of 
the  last-named  Act,  respectively  provide,  that  whenever  any  sudi 
writ  or  commission  shall  issue,  **  the  judge  or  judges,  to  whom  the 
same  shall  be  directed,  shall  have  the  like  power  to  compel  and 
enforce  the  attendance  and  examination  of  witnesses,  as  the  court, 
whereof  they  are  judges,  does  or  may  possess  for  that  purpose  in 
causes  or  suits  depending  in  such  court."     It  has  further  been 
shown,^  that  each  of  the  Courts  of  law  at  Westminster,  and  the 
several  judges  thereof,  may,  under  §  4  of  1  W.  4,  c.  22,  and  each 
of  the  Courts  of  law  at  Dublin,  and  the  several  judges  thereof,  may, 
under  §  69  of  3  &  4  V.,  c.  105,  order  witnesses  within  the  jurisdic- 
tion  of  the  court  wherein  an  action  shall  be  depending,  to  be  ex- 
amined on  interrogatories  or  otherwise  before  the  Master  of  the 
Court,  or  such  other  person  as  shall  be  appointed ;  and  §  5  of  the 
former,  and  §  70  of  the  latter  Act  provide,  that  when  any  rule  or 
order  shall  be  made  for  this  purpose,  ''  it  shall  be  lawful  for  the 
court,  or  any  judge  thereof,  in  and  by  the  first  rule  or  order  to  be 
made  in  the  matter,  or  any  subsequent  rule  or  order,  to  command 
the  attendance  of  any  person  to  be  named  in  such  rule  or  order  for 
the  purpose  of  being  examined,  or  the  production  of  any  writings 
or  other  documents  to  be  mentioned  in  such  rule  or  order ;  and  to 
direct  the  attendance  of  any  such  person  to  be  at  his  own  place  of 
abode,  or  elsewhere,  if  necessary  or  convenient  so  to  do;  and  the  wilful 
disobedience  of  any  such  rule  or  order  shall  be  deemed  a  contempt 
of  court,  and  proceedings  may  be  thereupon  had  by  attachment. 


»  7  &  8  v.,  c.  84,  §  85.  »  Ante,  §§  600—617.  »  Ante,  §  606w 
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(the  judge's  order  being  made  a  rule  of  court  before  or  at  the  time 
of  the  application  for  the  attachment),  if,  in  addition  to  the  service 
of  the  rule  or  order,  an  appointment  of  the  time  and  place  of 
attendance  in  obedience  thereto,  signed  by  the  person  or  persons 
appointed  to  take  the  examination,  or  by  one  or  more  of  such 
persons,  shall  be  also  served  together  with  or  after  the  service  of 
such  rule  or  order:  Provided  always,  that  every  person  whose 
attendance  shall  be  so  required  shall  be  entitled  to  the  like  conduct- 
money, and  payment  for  expenses,  and  loss  of  time,  as  upon 
attendance  at  a  trial :  Provided  also,  that  no  person  shall  be  com- 
pelled to  produce,  under  any  such  rule  or  order,  any  writing  or  other 
document  that  he  would  not  be  compellable  to  produce  at  a  trial  of 
the  cause."  §  7  of  the  one  Act,  and  §  72  of  the  other,  require  that 
the  examination  of  witnesses  shall  be  taken  on  oath  or  affirmation, 
to  be  administered,  either  by  the  examiner,  or  by  a  judge  of  the 
court  wherein  the  action  shall  be  depending ;  and  the  usual  clause 
is  added,  that  vritnesses  giving  false  evidence  shall  be  guilty  of  per- 
jury; while  §§8  and  78  respectively  require  the  examiner  ''to 
make,  if  need  be,  a  special  report  to  the  court  touching  such  ex- 
amination, and  the  conduct  or  absence  of  any  witness  or  other 
person  thereon  or  relating  thereto ;  and  the  court  is  authorised  to 
institute  such  proceedings,  and  make  such  orders  upon  the  report 
as  justice  may  require,  and  as  may  be  instituted  and  made  in  any 
case  of  contempt  of  the  court." 

§  1811.  All  the  provisions  cited  in  the  last  section,  which  are  j  ii82a 
applicable  to  the  examination  of  witnesses  under  the  commissions 
and  orders  of  courts  of  law,  have,  as  before  stated,  been  extended 
to  the  Bevenue  side  of  the  Court  of  Exchequer,  and  to  the  Probate 
and  Divorce  Divisions  of  the  High  Court,  whether  in  England  or  in 
Ireland.^  Oddly  enough,  however,  the  Judicature  Acts  and  Bules 
of  1878  and  1875,  and  the  Irish  Judicature  Act  of  1877,  are  wholly 
silent  on  this  subject,  and  it  is  consequently  no  easy  matter  to  deter- 
mine how  much,  if  any,  of  the  law  just  cited  is  at  present  in  force, 
60  £ar  as  the  Chancery  or  the  Admiralty  Divisions  are  concerned. 

§  1312.  Although  the  Acts  of  1  W.  4,  c.  22,  and  8  &  4  Y.,  §  ii83 

>  See  ante,  §  518. 
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c.  105,  thus  contain  provisions  for  enforcing  the  attendance  of  wit- 
nesses, either  before  the  colonial  judges,  when  acting  as  commis- 
Bioners,  or  before  examiners,  when  acting  within  the  jurisdiction  of 
the  court  appointing  them,  neither  of  these  statutes  affords  any 
means  for  compelling  witnesses  to  attend  and  be  examined  under  any 
commission,  which,  issuing  from  a  court  in  one  part  of  the  United 
Kingdom,  is  to  be  executed  in  another  part  beyond  the  jurisdicticm 
of  such  court.  An  Act,  however,  was  passed  in  the  year  1843  to 
remedy  this  defect;^  which, — after  reciting  that  "there  are  at 
present  no  means  of  compelling  the  attendance  of  persons  to  be 
exanoined  under  any  commission  for  the  examination  of  witnesses 
issued  by  the  Courts  of  Law  or  Equity  in  England  or  Ireland,  or 
by  the  Courts  of  Law  in  Scotland,  to  be  executed  in  a  part  of  the 
realm  subject  to  different  laws  from  that  in  which  such  conmussions 
are  issued,  and  great  inconvenience  may  arise  by  reason  thereof," — 
enacts,^  that  "  if  any  person,  after  being  served  with  a  written 
notice  to  attend  any  commissioner  or  conmiissioners  appointed  to 
execute  any  such  commission  for  the  examination  of  witnesses  as 
aforesaid  (such  notice  being  signed  by  the  commissioner  or  conmiis- 
sioners,  and  specifying  the  time  and  place  of  attendance) ,  shall 
refuse  or  fail  to  appear  and  be  examined  under  such  commisaon, 
such  refasal  or  failure  to  appear  shall  be  certified  by  such  oonmus- 
sioner  or  commissioners  ;  ftnd  it  shall  thereupon  be  competent,  to  or 
on  behalf  of  any  party  suing  out  such  commission,  to  apply  to  any 
of  the  superior  courts  of  latv^  in  that  part  of  the  kingdom  within 
which  such  commission  is  to  be  executed,  or  any  one  of  the  judges 
of  such  courts,  for  a  rule  or  order  to  compel  the  person  or  persons 
so  refasing  or  failing  as  aforesaid,  to  appear  before  such  commis- 
sioner or  commissioners,  and  to  be  examined  under  such  commis- 
sion ;  and  it  shall  be  lawful  for  the  court  or  judge  to  whom  such 
application  shall  be  made,  by  rule  or  order  to  command  the  atten- 
dance and  examination  of  any  person  to  be  named,  or  the  production 
of  any  writings  or  documents  to  be  mentioned,  in  such  rule  or 
order.**  The  same  Act  further  enacts,*  that  "  upon  the  service  of 
such  rule  or  order,  upon  the  person  named  therein,  if  he  or  she 
shall  not  appear  before  such  conmiissioner  or  commissioneis  as 


»  6  &  7  v.,  c.  82.  s  §  5. 

•  Quaere  as  to  the  power  of  the  Chancery  Division  to  act  under  this  statute. 

4  §6. 
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aforesaid  for  examinatioB,  or  to  produce  the  writings  or  docnments 
mentioned  in  snch  mle  or  order,  the  disobedience  to  snch  rule  or 
order  ehall,  if  the  same  shall  happen  in  England  or  in  Ireland, 
render  the  person  disobeying  subject  and  liable  to  such  pains  and 
penalties  as  he  or  she  would  be  subject  and  liable  to  by  reason  of 
disobedience  to  a  writ  of  subpoena  in  England  or  in  Ireland ;  and  if 
such  disobedience  shall  happen  in  Scotland,  it  shall  be  competent 
to  the  Lord  Ordinary  on  the  bills,  upon  an  application  made  to  him, 
by  or  on  behalf  of  any  party  suing  out  such  commission,  and  upon 
proof  of  such  disobedience  made  before  him,  to  direct  the  issue  of 
letters  of  second  diligence,  according  to  the  forms  of  the  law  of 
Scotiand,  to  be  used  against  the  person  disobeying  such  rule  or 
order."  The  Act  then  further  provides,^  that  "  every  person,  whose 
attendance  shall  be  so  required,  shall  be  entitled  to  the  like  conduct- 
money and  payment  of  expenses  and  for  loss  of  time,  as  for  and 
npon  attendance  at  any  trial  in  a  court  of  law ;  and  that  no  person 
shall  be  compelled  to  produce  under  such  rule  or  order  any  writing 
or  other  document,  that  he  or  she  would  not  be  compellable  to  pro- 
duce at  a  trial,  nor  to  attend  on  more  than  two  consecutive  days,  to 
be  named  in  such  rule  or  order." 

§  1818.  It  will  be  observed  that  the  statute  just  mentioned,  §  ii83a 
though  valuable  as  far  as  it  extends,  still  leaves  the  law  defective  in 
two  particulars.  First,  it  grants  no  relief,  where  a  witness  residing 
in  her  Majesty's  dominions  refuses  to  be  examined  before  a  com- 
mission, which  has  issued  from  a  foreign  court ;  and  next,  it  is 
inapplicable  to  cases  where  witnesses  living  in  this  country  are  re- 
quired to  testify  in  some  action,  which  is  pending  in  an  Indian  or 
a  colonial  court,  or  where  witnesses  resident  in  one  of  the  colonies 
are  required  to  testify  in  a  suit,  which  has  been  instituted  either  in 
another  colony  or  in  this  country.  To  both  these  defects,  however, 
at  least  a  partial  remedy  has,  since  1848,  been  applied.  The  Legis- 
laiiire  first  interposed  in  1856,  and  passed  an  Act,^  the  object  of 

»  6  &  7  v.,  c.  82,  §  7. 

s  19  &  20  v.,  c.  113.     The  Act  is  as  follows  :— 

}  1.  ''Where,  upon  an  application  for  the  purpose,  it  is  made  to  appear  to 
pcny  court  or  judge  having  authority  under  this  Act,  that  any  court  or  tribunal 
erf  competent  jurisdiction  in  a  foreign  countiy,  before  which  any  civil  or  com- 
mercial matter  is  pending,  iB  desirous  of  obtaining  the  testimony  in  relation  to 
such  matter  of  any  witness  or  witnesses  within  the  jurisdiction  of  such  first- 
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which  was  to  afford  &cilitieB  for  takmg  evidence  in  her  Majesly's 

mentioned  court,  or  of  the  court  to  which  such  judge  helongs,  or  of  such 
judge,  it  shall  be  lawful  for  such  court  or  judge  to  order  the  examination  upon 
oath,  upon  interrogatories  or  otherwise,  before  any  person  or  persons  named  in 
such  order,  of  such  witness  or  witnesses  accordingly ;  and  it  shall  be  lawful 
for  the  said  court  or  judge,  by  the  same  order,  or  for  such  court  or  judge,  or 
any  other  judge  having  authority  under  this  Act,  by  any  subsequent  order,  to 
command  the  attendance  of  any  person  to  be  named  in  such  order,  for  the  pur- 
pose of  being  examined,  or  the  production  of  any  writings  or  other  docu- 
ments to  be  mentioned  in  such  order,  and  to  give  all  such  directions  as  to  the 
time,  place,  and  manner  of  such  examination,  and  aU  other  matters  connected 
therewith,  as  may  appear  reasonable  and  just ;  and  any  such  order  may  be 
enforced  in  like  manner  as  an  order  made  by  such  court  or  judge  in  a  cause 
depending  in  such  court  or  before  such  judge. 

§  2.  '^  A  certificate  imder  the  hand  of  the  ambassador,  minister,  or  oOier 
diplomatic  agent  of  any  foreign  power,  received  as- such  by  her  Majesty,  or  in 
case  there  be  no  such  diplomatic  agent,  then  of  the  consul-general  or  con5ul 
of  any  such  foreign  power  at  London,  received  and  admitted  as  such  by  her 
Majesty,  that  any  matter,  in  relation  to  which  an  application  ia  made  under 
this  Act,  is  a  civil  or  commercial  matter  pendiog  before  a  court  or  tribunal  in 
the  country  of  which  he  is  the  diplomatic  agent  or  consul,  having  jurisdiction 
in  the  matter  so  pending,  and  that  such  court  or  tribunal  is  desirous  of  obtain- 
ing the  testimony  of  the  witness  or  witnesses  to  whom  the  application  relates, 
shall  be  evidence  of  the  matter  so  certified ;  but  where  no  such  certificate  is 
produced,  other  evidence  to  that  e£fect  shall  be  admissible. 

§  3.  "  It  shall  be  lawful  for  every  person  authorised  to  take  the  examination 
of  witnesses  by  any  order  made  in  pursuance  of  this  Act,  to  take  aU  such  ex- 
anunations  upon  the  oath  of  the  witnesses,  or  affirmation  in  cases  where  affir- 
mation is  allowed  by  law  instead  of  oath,  to  be  administered  by  the  person  so 
authorised;  and  if  upon  such  oath  or  affirmation  any  person  making  the 
same  wilfully  and  corruptly  give  any  felse  evidence,  every  person  so  offending 
shall  be  deemed  and  taken  to  be  guilty  of  perjury. 

§  4.  "  Provided  always,  That  every  person,  whose  attendance  shall  be  so  re- 
quired, shall  be  entitled  to  the  like  conduct-money,  and  payment  for  expenBes 
and  loss  of  time,  as  upon  attendance  at  a  triaL 

§  5.  **  Provided  also,  That  every  person,  examined  under  any  order  made 
imder  this  Act  shall  have  the  like  right  to  refuse  to  answer  questions  tending 
to  criminate  himself,  and  other  questions,  which  a  witness  in  any  cause  pend- 
ing in  the  court  by  which,  or  by  a  judge  whereof,  or  before  the  judge  by 
whom,  the  order  for  examination  was  made  would  be  entitled  to ;  and  that  no 
person  shall  be  compelled  to  produce,  under  any  such  order  as  aforesaid,  any 
writing  or  other  document  that  he  would  not  be  compellable  to  produce  at  a 
trial  of  such  a  cause. 

§  6.  ^'  Her  Majesty's  Superior  Courts  of  Common  Law  at  Westminster  and 
in  Dublin  respectively,  the  Court  of  Session  in  Scotland,  and  any  aapreme 
court  in  any  of  her  Majesty's  colonies  or  possessionB  abroad,  and  any  judge  of 
any  such  court,  and  every  judge  in  any  such  colony  or  possession  who^  by  any 
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dominions, — ^not  indeed  in  reference  to  all  proceedings,  criminal^  as 
well  as  dyily  which  may  be  pending  before  foreign  tribunals, — ^but  in 
relation  exclusiyely  to  dvU  and  commercial  matters,  "Pot  this  pur- 
pose the  statute  authorises  the  judges  of  certain  superior  courts  in 
England,  Ireland,  Scotland,  and  the  colonies,  on  application  being 
made  to  them  on  behalf  of  any  foreign  court,  ''  before  which  any 
civil  or  commercial  matter  is  pending,"  to  order  any  witnesses 
within  the  jurisdiction  of  their  respective  courts  to  attend  before, 
and  to  be  examined  by,  such  persons  as  shall  be  named  in  the  order ; 
and  the  examiners  are  empowered  to  administer  all  necessary  oaths. 
The  Act  further  provides,  that  the  witnesses,  as  at  an  ordinarytrial, 
shaU  be  entitled  to  conduct-money,  and  shall  be  protected  from 
answering  criminatory  questions,  and  from  producing  documents 
which  they  are  privileged  to  withhold. 

§  1814.  In  the  session  of  1859  a  second  Act  was  passed,^  which,  §  lisde 


order  of  her  Majesty  in  Council,  may  be  appointed  for  this  purpose,  shall  re- 
spectively he  courts  and  judges  having  authority  under  this  Act :  Provided 
that  the  Lord  Chancellor,  with  the  assistance  of  two  of  the  judges  of  the 
ConrtB  of  Common  Law  at  Westminster,  shall  frame  such  rules  and  orders  as 
shall  be  necessary  or  proper  for  giving  e£fect  to  the  provisions  of  this  Act,  and 
regulating  the  procedure  under  the  same."  No  rules  or  orders  have  been 
framed  under  this  section. 

*  As  to  criminal  proceedings,  see  post,  §  1315. 

•  22  v.,  c  20.    The  Act  is  as  follows  :— 

{  1.  "  Where,  upon  an  application  for  this  purpose,  it  is  made  to  appear  to 
any  court  or  judge  having  authority  imder  this  Act,  that  any  court  or  tribunal 
of  competent  juri^diction  in  her  Majesty's  dominions  has  duly  authorised,  by 
commission,  order,  or  other  process,  the  obtaining  the  testimony  in  or  in 
relation  to  any  action,  suit,  or  proceeding  pending  in  or  before  such  court  or 
tribunal  of  any  witness  or  witnesses  out  of  the  jurisdiction  of  such  court  or 
tribunal,  and  within  the  jurisdiction  of  such  first-mentioned  court,  or  of  the 
court  to  which  such  judge  belongs,  or  of  such  judge,  it  shall  be  lawful  for  such 
court  or  judge  to  order  the  examination  before  the  person  or  persons  appointed, 
and  in  manner  and  form  directed,  by  such  commission,  order,  or  other  process 
as  aforesaid,  of  such  witness  or  witnesses  accordingly ;  and  it  shall  be  la^'ful 
for  the  said  court  or  judge  by  the  same  order,  or  for  such  court  or  judge,  or  any 
other  judge  having  authority  under  this  Act,  by  any  subsequent  order,  to  com- 
ynAmi  the  attendance  of  any  person  to  be  named  in  such  order  for  the  pur- 
pose of  being  examined,  or  the  production  of  any  writings  or  other  documents 
to  be  mentioned  in  such  order,  and  to  give  all  such  directions  as  to  the  time, 
place,  and  manner  of  such  examination,  and  all  other  matters  connected 
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— after  reciting  that  it  is  expedient  to  afford  &cilities  "  for  tsloD 
evidence  in,  or  in  relation  to,  actions,  suits,  and  proceedings  penc 
ing  before  tribunals  in  her  Majesty's  dominions,  in  places  in  boo 
dominions  out  of  the  jurisdiction  of  such  tribunals," — goes  on  t 
enact,  in  substance,  that  whenever  any  court  in  her  Majesty 
dominions  shall  have  snthorised,  by  commission,  order,  or  oth< 
process,  the  obtaining  of  the  testimony  of  any  witness  oat  of  i 
jurisdiction,  in  or  in  relation  to  any  action,  soit,  or  proceedii 


therewith,  as  may  appear  reasonable  and  just,  and  any  sucli  order  may 
enforced,  and  any  disobedience  thereof  pimished,  in  like  manner  aa  in  case 
an  order  made  by  Bucb  court  or  judge  in  a  cause  depending  in  such  court 
before  such  judge. 

§  2.  "Every  person  examined  as  a  witness  under  any  such  commisait 
order,  or  other  process  as  aforesaid,  who  ahall  upon  such  examination  wilfiij 
and  corruptly  give  any  false  evidence,  shall  be  deemed  and  taken  to  be  goil 
of  peijury. 

§  3.  "  Provided  always.  That  every  person,  whose  attendance  shall  be 
onlered,  shall  be  entitled  to  the  like  conduct-money,  and  payment  for  expen, 
and  loss  of  time,  aa  upon  attendance  at  a  trial. 

§  4.  "  Provided  also,  That  every  person  examined  under  any  such  comn 
sion,  order,  or  other  process  as  aforesaid,  shall  have  the  like  right  to  refuse 
answer  questions  tending  to  criminate  himself,  and  other  questions  whicl 
witness  in  any  case  pending  in  the  court  by  which,  or  by  a  judge  whereof 
before  the  judge  by  whom,  the  order  for  examination  was  made  would  be  i 
titled  to  ;  and  that  no  person,  ahall  be  compelled  to  produce  under  any  so 
order  as  aforesaid  any  writing  or  other  document  that  he  would  not  be  co 
pellable  to  produce  at  the  trial  of  such  a  cause. 

§  5,  "  Her  Majesty's  Superior  Couria  of  Common  Law  at  WeatmioBter  a 
in  Dublin  respectively,  the  Court  of  Session  in.  Scotiand,  and  any  suprei 
court  in  any  of  her  Majesty's  colonies  or  possessions  abroad,  and  any  judge 
any  such  court,  and  every  judge  in  any  such  colony  or  poBaesaion  who,  by  a 
order  of  her  Majesty  in  Council,  niay  be  appointed  for  this  purpose,  shall 
apectively  be  courts  and  judges  having  authority  under  this  AcL 

§  6.  "  It  ahall  be  lawful  for  the  Lord  Chancellor  of  Great  Britain,  with  1 
assistance  of  two  of  the  judges  of  the  Courts  of  Common  Law  at  WcEtminel 
BO  far  as  relates  to  England,  and  for  the  Lord  Chancellor  of  Ireland,  witii  1 
assistance  of  two  of  the  judges  of  the  Courts  of  Common  Law  at  Dublin, 
far  as  relates  to  Ireland,  and  for  two  of  the  judges  of  the  Court  of  Sesdoo, 
far  as  relates  to  Scotland,  and  for  the  chief  or  only  judge  of  the  supreme  coi 
in  any  of  her  Majesty's  colonies  or  possesaions  abroad,  so  far  as  relates  to  sc 
colony  or  poesesaion,  to  frame  such  rules  and  orders  as  shall  he  necessary 
proper  for  giving  effect  to  the  provisions  of  this  Act,  and  i«gulatii^  1 
procedure  under  the  same."    No  rules  or  orders  have  been  founed  under  t 
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pending  in  such  court,  certain  superior  judges  enumerated  in  the 
Act  shall  be  empowered, — ^provided  the  witness  be  living  within  their 
jurisdiction, — to  command  his  attendance  before  the  appointed  com- 
missioners, to  order  his  examination,  and  to  give  all  other  necessary 
directions  on  the  subject.^  The  witness,  as  in  the  two  preceding 
Acts,  may  claim  the  payment  of  his  charges,  and  the  usual  protec- 
tion with  respect  to  the  answering  of  questions  and  the  production 
of  papers. 

§  1815.  The  Legislature  again  interposed  in  1870,  and  by  the 
Extradition  Act  ^  of  that  year,  extended  the  provisions  of  the  Act 
of  19  &  20  v.,  c.  118,^  to  all  criminal  proceedings  which  may  be 
pending  before  foreign  tribunals,  and  which  are  not  of  a  poUtical 
character.  §  24  enacts,  with  this  view,  that  ''  the  testimony  of 
any  witness  may  be  obtained  in  relation  to  any  criminal  matter 
pending  in  any  court  or  tribunal  in  a  foreign  State,  in  like  manner 
as  it  may  be  obtained  in  relation  to  any  civil  matter,"  under  the 
Act  just  cited  ;  ''  and  all  the  provisions  of  that  Act  shall  be  con- 
strued as  if  the  term  '  civil  matter '  included  a  criminal  matter, 
and  the  term  '  cause '  included  a  proceeding  against  a  criminal. 
Provided  that  nothing  in  this  section  shall  apply  in  the  case  of  any 
criminal  matter  of  a  political  character."  ^ 

§  1816.  The  Acts  of  11  &  12  V.,  c.  42,  and  11  &  12  V.,  c.  48,  §  1184 
which  were  passed  in  the  year  1848,  contain  clauses  of  much 
importance,  as  regulating,  in  two  large  classes  of  cases,  the  mode 
of  enforcing  the  attendance  of  witnesses  before  Justices  of  the 
I^eace.^  The  first-named  Act, — ^which  was  passed  to  facilitate  the 
performance  of  duties  by  magistrates  out  of  session  with  respect  to 
persons  charged  with  indictable  offences, — enacts,  in  §  16,  that  "if 


»  See  Campbell  v.  Att.-Gen.,  2  Law  Rep.,  Ch.  Ap.  571 ;  36  L.  J.,  Ch.  600, 

«  33  &  34  v.,  c.  52.  »  Cited,  ante,  §  1313. 

*  See,  also,  36  &  37  V.,  c.  60,  §  5. 

*  The  mode  of  enforcing  the  attendance  of  witnesses  before  the  inferior 
ooujtfl  in  Scotland,  is  regulated  by  27  &  28  V.,  c.  53,  §§  6,  8,  10,  Sch.  E. 
1  &  2,  and  Sch.  F.  2.  With  respect  to  the  police  courts  in  Edinburgh,  see 
ao  &  31  v.,  c.  68,  Sch.  §§  175, 17»— 181. 
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it  Bhall  be  made  to  appear  to  any  Justice  of  the  Peace  by  the  ok 
or  affirmation  of  any  credible  person,  that  any  person  within  ti 
jtuisdiction  of  such  justice  is  likely  to  give  material  evidence  1 
the  proBecutioD,  and  will  not  voluntarily  appear  for  the  pnrpo 
of  being  examined  as  a  witness  at  Uie  time  and  place  appoint 
for  the  examination  of  the  witnesses  against  the  accused,  6a< 
justice  may  and  is  hereby  required  to  issue  his  summons  '  to  sai 
person,  tinder  his  hand  and  seal,  requiring  him  to  be  and  appe 
St  a  time  and  place  mentioned  in  such  summons  before  the  sa 
joBtice,  or  before  such  other  justice  or  jastices  of  the  peace  i 
the  same  county,  riding,  division,  liberty,  city,  borough,  or  plat 
as  shall  then  be  there,  to  testify  what  he  shall  know  concemu 
the  charge  made  against  such  accused  party ;  and  if  any  persi 
so  snmmoned  shall  neglect  or  refdse  to  appear  at  the  time  as 
place  appointed  by  the  said  summons,  and  no  just  excuse  shall 
offered  for  such  neglect  or  refusal,  then  (after  proof  upon  oath 
affirmation  of  such  summons  having  been  served  npon  such  perse 
either  personally  or  by  leaving  the  same  for  him  with  some  pera 
at  his  last  or  most  usua]  place  of  abode)  it  shall  he  lawful  for  t 
justice  or  justices,  before  whom  such  person  should  have  appeart 
to  issue  a  warrant^  under  his  or  their  hands  and  seals,  to  hri 
and  have  such  person  at  a  time  and  place  to  he  therein  mentioD 
before  the  justice  who  issued  the  said  summons,  or  before  an 
other  justice  or  justices  of  the  peace  for  the  same  county,  ridii 
division,  liberty,  city,  borough,  or  place,  as  shall  then  he  there, 
testify  as  aforesaid,  and  which  said  warrant  may,  if  necessary, 
hacked  as  hereinbefore  is  mentioned,'  in  order  to  its  being  execnt 
out  of  the  jurisdiction  of  the  justice  who  shall  have  issued  t 
same ;  or  if  such  justice  shall  be  satisfied  by  eridence  upon  oa 
or  affirmation  that  it  is  probable  that  such  person  will  not  attend 
give  evidence  without  being  compelled  so  to  do,  then,  instead 
issuing  such  summons,  it  shall  be  lawful  for  h'>n  to  issue  ] 
warrant*  in  the  first  instance,  and  which,  if  necessary,  may 


'  See  form  in  Sch.  to  Act,  L.  I. 

*  See  Id.,  L.  2. 

■  As  to  the  backing  of  theee  warr&nts,  see  post,  §  1318. 

*  See  form  in  Sch.  to  Act,  L.  3. 
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backed  as  aforesaid ;  ^  and  if  on  the  appearance  of  such  person  so 
Biunmoned  before  the  said  last-mentioned  justice  or  justices,  either 
in  obedience  to  the  said  summons,  or  upon  being  brought  before 
him  or  them  by  virtue  of  the  said  warrant,  such  person  shall  refuse 
to  be  examined  upon  oath  or  affirmation  concerning  the  premises, 
or  shall  refuse  to  take  such  oath  or  affirmation,  or,  having  taken 
such  oath  or  affirmation,  shaU  refuse  to  answer  such  questions 
concerning  the  premises  as  shall  then  be  put  to  him,  without  offer- 
ingany  just  excuse  for  such  refusal,  any  justice  of  the  peace  then 
present,  and  having  there  jurisdiction,  may  by  warrant  ^  under  his 
hand  and  seal  commit  the  person  so  refasing  to  the  common  gaol 
or  house  of  correction  for  the  county,  riding,  liberty,  city,  borough, 
or  place,  where  such  person  so  refasing  shall  then  be,  there  to 
remain  and  be  imprisoned  for  any  time  not  exceeding  seven  days, 
unless  he  shall  in  the  meantime  consent  to  be  examined  and  to 
answer  concerning  the  premises." 

§  1817.  The  Act  of  11  &  12  V.,  c.  48,— which,  subject  to  some  §  1185 
exceptions  to  be  presently  mentioned,^  relates  to  summary  convic- 
iicns  and  orders  by  justices  out  of  sessions, — contains,  in  §  7, 
similar  provisions  for  enforcing  the  attendance  of  witnesses ;  ex- 
cepting only  that,  before  the  justice  can  issue  his  warrant  for  the 
apprehension  of  a  witness  who  has  disobeyed  a  summons,  proof 
upon  oath  or  affirmation  must  be  given  that  ^^  a  reasonable  sum 
was  paid  or  tendered  to  the  witness  for  his  costs  and  expenses  in 
that  behalf." 

§  1818.  If  the  witness  against  whom  any  warrant  shall  be  issued  §  1186 
under  either  of  these  Acts  shaU  not  be  found  within  the  jurisdiction 
of  the  justice  issuing  the  same,  or  "if  he  shall  escape,  go  into, 
reside,  or  be,  or  be  supposed  or  suspected  to  be,  in  any  place 
lieyond  such  jurisdiction,  whether  in  England,  Wales,  Ireland, 
Scotland,  or  the  Channel  Islands,  any  justice  or  other  officer, 
within  whose  jurisdiction  the  witness  shall  be,  or  be  supposed  to 
t)e,  may,  '^  upon  proof  alone  being  made  on  oath  of  the  handwriting 
of  the  justice  issuing  such  warrant,"  make  an  indorsement^  on  the 

*  See  poet,  §  1318.  *  See  fonn  in  Sch.  to  Act,  L.  4. 

«  Post,  §  1319.  *  Sec  form  in  Sch.  K.  to  11  &  12  V.,  c.  42. 
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same,  autliorising  its  execution  within  his  jurisdiction ;  and  the 
warrant  so  hacked  may  then  he  executed  as  if  it  had  originally 
issued  in  such  last-mentioned  place.^ 

§  1819.  It  has  been  stated  just  above,  that  the  Act  of  11  &  §  l^^' 
12  v.,  c.  48,  does  not  apply  to  all  sunmiaiy  convictions  and  orders. 
The  main  exceptions  are  pointed  out  in  §  85^  of  the  Act,  and  con- 
sist of  orders  of  removal ;  orders  with  respect  to  lunatics ;  informa- 
tions, complaints,  and  other  proceedings  under  any  Act  relating  to 
the  excise,  customs,  stamps,  taxes,  or  post-ofi&ce;  and  bastardy 
orders  and  warrants.  With  respect,  howevei*,  to  orders  of  removal 
and  bastardy  orders,  justices  may  enforce  the  attendance  of  wit- 
nesses by  summons  and  warrant  under  7  &  8  V.,  c.  101,  §  70, 
which  enacts,  that,  ''in  any  proceedings  to  be  had  before  justices 
in  petty  or  special  sessions,  or  out  of  sessions,  under  the  pro- 
visions of  that  Act,  or  of  any  of  the  Acts  required  to  be  construed 
&s  one  Act  therewith  "»  (that  is,  5  &  6  V.,  c.  57  ;  4  &  5  W.  4,  c.  76; 
5  &  6  W.  4,  c.  69 ;  6  &  7  W.  4,  c.  96 ;  1  &  2  V.,  c.  26,  §  2; 
7  W.  4  &  IV.,  c.  50 ;  and  2  &  8  V.,  c.  84,  except  so  far  as  the 
provisions  of  any  former  Act  shall  have  been  expressly  altered  or 
amended  by  the  provisions  of  any  subsequent  Act),  "  if  any  party 
to  such  proceedings  request  that  any  person  be  summoned  to 
appear  as  a  witness  in  such  proceedings,  it  shall  be  lawful  for  any 


1  11  &  12  v.,  c.  42,  §§  11—16  ;  11  &  12  V.,  c.  43,  §§  3,  7. 

3  Whicli  enacts,  that  "  nothing  in  this  Act  shall  extend  or  be  conAtrued  to 
extend  to  any  warrant  or  order  for  the  removal  of  any  poor  person  who  is  or 
shall  become  chargeable  to  any  parish,  township,  or  place ;  nor  to  any  com- 
plaints or  orders  made  with  respect  to  lunatics,  or  the  expenses  incnrred  for  the 
lodging,  maintenance,  medicine,  clothing,  or  care  of  any  lunatic  or  inauie 
person ;  nor  to  any  information  or  complaint,  or  other  proceeding  under  or  bj 
virtue  of  any  of  the  statutes  relating  to  her  Majesty's  revenue  of  excise  or 
customs,  stamps,  taxes,  or  post-office  ;  nor  shall  anything  in  this  Act  extend,  or 
be  construed  to  extend,  to  any  complaints,  orders,  or  warrants  in  matters  of 
bastardy  made  against  the  putative  father  of  any  bastard  child,  save  and  except 
such  of  the  provisions  aforesaid  as  relate  to  the  backing  of  warrants  for  com- 
pelling the  appearance  of  such  putative  father,  or  warrants  of  distress,  or  to 
the  levying  of  sums  ordered  to  be  paid,  or  to  the  imprisonment  of  a  defendant 
for  non-payment  of  the  same."  See  34  &  35  V.,  c.  104,  Sch.,  which  repesk 
another  exception  that  related  to  fieictory  children. 

»  §  74 ;  5  &  6  v.,  c.  57,  §  18. 
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justice  to  summon  Bnch  person  to  appear  and  give  evidence  upon 
the  matter  of  such  proceedings ;  and  if  any  person  so  summoned 
neglect  or  refuse  to  appear  to  give  eyidence  at  the  time  and  place 
appointed  in  such  summons,  and  if  proof  upon  oath  be  given  of 
personal  service  of  the  summons  upon  such  person,  and  that  the 
reasonable  expenses  of  attendance  were  paid  or  tendered  to  such 
person,  it  shall  be  lawful  for  such  justice,  by  warrant  under  his 
hand  and  seal,  to  require  such  person  to  be  brought  before  him, 
or  any  justice  before  whom  such  proceedings  are  to  be  had ;  and 
if  any  person  coming  or  brought  before  any  such  justices  in  any 
such  proceedings  refuse  to  give  evidence  thereon,  it  shall  be  lawful 
for  such  justices  to  commit  such  person  to  any  house  of  correction 
within  their  jurisdiction,  there  to  remain  without  bail  or  mainprize 
for  any  time  not  exceeding  fourteen  days,  or  until  such  person  shall 
sooner  submit  himself  to  be  examined ;  and,  in  case  of  such  sub- 
mission, the  order  of  any  such  justice  shall  be  a  sufficient  warrant 
for  the  discharge  of  such  person.'* 

§  1820.  In  most  of  the  other  cases  excepted  -out  of  the  Act  of  §  1189 
11  &  12  v.,  c.  48,  the  Legislature,  while  authorising  the  justices 
to  summon  the  witness,  has  given  them  no  power  to  issue  a  warrant, 
but  has  enabled  them  to  punish  disobedience  by  the  infliction  of  a 
^ne.  Thus,  the  Act  of  1876,  for  consolidating  the  laws  of  the 
customs,  renders  a  witness  who  disobeys  the  summons  of  a  justice 
liable  to  such  penalty,  not  exceeding  20Z.,  as  the  justice  shall  think 
fit  to  unpose.^  Somewhat  similar  clauses  are  contained  in  the 
statutes  which  respectively  relate  to  the  excise,^  and  the  post-office;' 
but  under  the  former  Act  the  penalty  is  fixed  definitively  at  50{.,  and 

»  39  &  40  v.,  c.  36,  §  228.  «  7  &  8  G.  4,  c.  53,  §  74. 

'  7  W.  4  &  1  v.,  c.  36,  §  20,  enacts,  that  "every  person,  who  shall  be  sum- 
moned as  a  witness  to  give  evidence  before  a  justice  of  the  peace,  or  before 
jneticee  at  sessions,  touching  the  matters  alleged  in  or  relating  to  an  informa- 
tion, complaint,  appeal,  or  other  proceeding  depending  before  such  justice  or 
justices  for  the  recovery  of  a  postage,  postage  debt,  or  penalty  under  the  Post 
OiBee  Acts,  who  shall  neglect  or  refuse  to  appear  before  such  justice  or  jus- 
tioes  at  the  time  and  place  to  be  for  that  purpose  appointed,  without  a  reason- 
able excuse  for  such  neglect  or  refusal,  to  be  allowed  by  such  justice  or  justices, 
and  every  person  so  summoned  who  shall  appear,  but  shall  refuse  to  be 
examined  and  give  evidence  before  such  justice  or  justices  touching  the  matters 
shall  forfeit  ten  pounds.'' 

4  B  2 
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under  the  latter  at  lOZ.  A  fine  of  101.  is  also  imposed  on  refiraetoy 
witnesses  by  several  other  statutes,  which,  with  more  or  less  paiti- 
cularity,  relate  to  the  revenue.^  The  Acts  which  now  regulate 
proceedings  with  respect  to  lunatics,^  contain  no  clause  enabling 
magistrates  to  enforce  the  attendance  of  witnesses,  either  by  warrant 
or  fine ;  and,  therefore,  in  cases  under  these  Acts,  the  most  prudent, 
if  not  the  only,^  course  for  the  parties  to  adopt  is  to  summon  the 
witness  in  the  first  instance,  and,  if  he  refuses  to  attend,  to  direct 
that  he  shall  be  served  with  a  subpcena,  which  may  be  obtained 
from  the  clerk  of  the  peace,  if  the  witness  Uves  within  the  juris- 
diction of  the  justices,  or  from  the  Crown  Office,  if  he  resides  in 
another  county.^ 

•  §  1821.  Since  the  year  1848,  several  statutes  have  passed,  flM 
which  authorise  justices  in  particular  inquiries  to  compel  the 
attendance  of  witnesses  by  summons  and  warrant,  as,  for  ex- 
ample, the  Act  of  12  &  18  Y.,  c.  92,  §  17,  which  aims  at  the  more 
effectual  prevention  of  cruelty  to  animals.  Other  statutes,  again, 
adopt  the  system  of  fines ;  and  among  these  may  be  mentioned  "  The 
City  of  London  Sewers  Act,  1848,"  ^  which  fixes  the  fine  at  208.* 

§  1822.  Notwithstanding    the    general    language    of   the  Acts  {iiSi 
which  empower  justices  to  compel  the  attendance  of  witnesses  by 
summons  and  warrant,  it  is  clear  that  they  can,  in  general,  only 
exercise  this  power  within  the  limits   of  their  own  jurisdiction ; 
and  therefore,   whenever  the  witness  Uves  beyond  such  limits, 

1  See  23  &  24  V.,  c.  107,  §§  39,  40,  Ir.,  as  to  refreshment-houseB  and  wine- 
licenses  ;  2  &  3  W.  4,  c.  120,  §  111,  as  to  post-horses. 

«  8  &  9  v.,  c  100  ;  16  &  17  V.,cc.  96,  97  ;  25&  26  V.,  c  111. 

»  See  2 Bum,  Just  447 ;  Dick.,  Quart.  Sess.  127  ;  Dalt.  441,  c  169,  §  6; 
id.  p.  24,  c.  6  ;  Evans  t;.  Rees,  12  A.  &  E.  65  ;  4  P.  &  D.  32,  S.  C. 

*  See  R.  V,  Lydeaid  St  Lawrence,  11  A.  &  E.  627,  per  Ld.  Denman ;  R. 
u.  Greenaway  and  R.  v,  Carey,  7  Q.  B.  126.  It  deserves  notice,  that  by  15  G.  3, 
c.  39,  any  justice  ia  empowered  to  administer  an  oath  to  any  person,  when  anj 
statute  directs  a  penalty  to  be  levied,  or  a  distress  to  be  made,  provided  such 
justice  be  acting  under  the  authority  of  such  statute  ;  and,  possibly,  this  enact- 
ment might  be  held,  by  implication,  to  empower  the  justice  to  enfoice  the 
attendance  of  all  material  witnesses  by  summons  and  warrant    Sed  qn. 

*  11  &  12  v.,  c.  cliiii.,  §  258. 

«  For  another  instance,  see  16  &  17  V.,  c.  112,  §  66,  Dublin  Hackney  Ganu^ 
Act 
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recourse  must  be  had,  either  to  the  cambrons  system  of  backed 
warrants,^  or  to  the  Crown  Office  snbpoeiia,  except  in  the  very 
few  instances  where,  as  in  the  Acts  relating  to  the  excise'  and 
enstoms,'  power  is  expressly  given  to  the  justices  to  issue  process, 
beyond  their  jurisdiction. 

§  1828.  A  somewhat  important  provision  of  the  Irish  statute,  '  ^^^^ 
1  &  2  W.  4,  c.  44,  may  here  be  mentioned.  §  8  enacts,  that  it 
shall  be  lawful  for  every  court  in  Ireland,  having  by  law  jurisdic- 
tion over  criminal  offences,  upon  proof  being  made  of  the  service, 
either  personally,  or  at  the  residence  of  the  person  required  to 
attend,  of  any  summons  to  appear  and  give  evidence  in  such  court 
touching  any  offence,  to  impose  upon  the  person  so  served,  in 
case  of  his  disobeying  such  summons,  such  fine  as  the  court  shall 
in  its  discretion  think  proper. 

§  1824.  Several  Acts  of  Parliament  give  to  boards,  commis-  §  ^1^3 
sioners,  inspectors,  sheriffs,  and  other  officers,  more  or  less  strin- 
gent powers  to  enforce  the  attendance  of  witnesses  before  them. 
Thus,  whenever  it  is  necessary  for  the  Board  of  Customs,  or 
their  officers,  to  institute  an  inquiry  relating  to  any  business 
under  their  management,  they  are  empowered  to  summon  any 
person  required  as  a  witness  to  appear  before  them  and  to  give 
evidence  on  oath ;  and  if  such  person,  having  his  reasonable 
expenses  tendered  to  him,  refuses  to  attend,  or  otherwise  mis- 
behaves, he  renders  himself  liable  to  a  penalty  of  five  pounds.^ 
The  LfOcal  Government  Board  for  England,  in  whom  all  the  powers 
of  the  late  English  Poor  Law  Board  are  now  vested,^  the  Local 
GoTemment  Board  for  Ireland,'  who  now  represent  the  late  Irish 
Poor  Law  Commissioners,  and  the  General  Prisons  Board  for 
Ireland,  and  the  inspectors  respectively  appointed  by  these  bodies, 
may  smnmon  any  person   for   the   purpose  of  being  examined 

1  Ante,  §  1318. 

'  7  &  8  Q.  4,  c  53,  §  74,  empowers  the  commissioners  of  excise,  the  justices, 
and  the  commisBioners  of  appeal,  to  summon  any  witness,  "  in  whatever  part 
of  the  United  Kingdom  he  may  reside  or  be." 

•  »  &  40  v.,  c.  36,  §  227.  *  39  &  40  V.,  c  36,  §§  36,  37, 
»  34  ft  35  v.,  c.  70,  §  2. 

•  35  ft  36  v.,  c.  69,  §  5,  Ir, 
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npon  any  matter  under  their  control,  or  of  producing  or  verify 
any  document  relating  to  such  matter ;  and  in  the  event  of  sudi 
person  disobeying  such  summons,  or  refusing  to  give  eyidence, 
.or  wilfully  altering,  suppressing,  concealing,  destroying,  or  re- 
fusing to  produce,  any  such  document,  he  shall  be  deemed  guilty 
of  misdemeanor :    Provided  always,  that  no  'person  shall  be  re- 

in  Ireland,  from  his  place  of  abode ;  and  if  he  be  sunmioned  by  an 
English  inspector,  he  shall  be  allowed  his  expenses.^  The  Com- 
missioners and  inspectors  under  the  Charitable  Trusts  Acts  of 
1858  and  1855,^  the  Charity  Comotnissioners,  and  Assistant  Charity 
Conmiissioners,  who  now  exercise  the  powers^  originally  conferred 
on  the  Commissioners  and  Assistant  Commissioners  under  "  The 
Endowed  Schools  Act,  1869,''^  the  Commissioners  and  Assistant 
Commissioners  under  the  Begulation  of  Bailways  Act,  1878,^  and 
the  inspectors  and  courts  holding  investigations  under  '^  The  Begu- 
lation of  Bailways  Act,  1B71,"'  possess  somewhat  similar  ]>ower8 
for  enforcing  the  attendance  of  particular  witnesses.  The  Special 
Conmiissioners  for  Irish  Fisheries  are  intrusted  with  very  peculiar 
powers ;  and  for  the  purpose  of  enforcing  the  attendance  of  wiir 
nesses,  and  the  production  of  deeds,  books,  papers,  and  documents, 
they  have  all  such  rights  as  the  judges  of  the  Queen's  Bench  in 
Ireland  have  for  the  like  purposes.^ 

§  1825.  Again,  the  Inclosure  Conmiissioners,  or  any  assistant-  §  U^ 
commissioners,  may,  by  summons,  under  the  seal  of  the  Com-  * 
mission,  or  under  the  hand  of  such  assistant-commissioner, 
require  the  attendance  of  witnesses  before  themselves,  or  if  the 
summons  be  under  seal,  before  the  valuer ;  and  eveiy  such  wit- 
ness, in  case  of  disobedience,  or  other  misconduct  in  refusing  to 
be  sworn  or  to  give  evidence,  is  liable  to  a  penalty  not  exceeding 


1  10&llV.,c.  109,  §§11,21,26;  29  &  30  V.,  c.  66,  §  7  ;  lO&ll  V.,c», 
§§  19,  20,  Ir. ;  14  &  16  V.,  c.  68,  §§  16,  17,  Jr. ;  40  &  41  V.,  c  49,  §  11,  Ir. 

8  See  and  compare  16  &  17  V.,  c.  137,  §§  10—14,  and  18  &  19  V.,  c  li4, 
§§  6—9.  5  37  &  38  v.,  c.  87,  §  1.  *  32  &  33  V.,  a  56,  §  4a 

»  36  &  37  v.,  c.  48,  §§  21,  25.  «  34  &  35  V.,  c.  78,  §§  4,  7, 11, 15. 

"  26  &  27  V.  c.  114,  §  38,  Jr. ;  continued  by  31  &  32  V.,  c  111 ;  and 
amended  by  32  &  33  V„  c,  92,  Ir. 


CHAP.  I.]      ATTEND.  OF  WITNESSES  BEFORE  COMMISSIONERS.        1111 

ten  pounds,  to  be  lened  and  recovered  before  two  justices  of  the 
connty  in  which  the  land  to  be  inclosed  is  situate ;  and  he  will 
also  be  deemed  guilty  of  misdemeanor;  but  he  must  be  paid 
or  tendered  the  reasonable  charges  of  his  attendance,  and  he  need 
not  travel  above  ten  miles  from  the  place  of  his  abode.^  So, 
when  landowners  refuse  to  treat  with  commissioners  of  sewers, 
these  last  may  issue  their  warrants  to  the  sheriff  to  impanel  a 
compensation  jury  to  attend  the  sessions ;  and,  thereupon,  the 
Clerk  of  the  Peace,  or  his  deputy,  shall  summon  all  such  persons 
as  shall  be  thought  necessary  to  be  examined  as  wiftiesses,  who, 
if  they  do  not  appear,  or  if  they  refuse  to  be  sworn  or  to  be  ex- 
amined, without  lawful  excuse  to  be  allowed  by  the  sessions,  shall 
forfeit  a  sum  not  exceeding  five  pounds  for  every  such  offence.^ 
So,  xmder  "  The  Prelimihary  Inquiries'  Act,  1851,"  the  inspectors 
appointed  by  the  Lords  Commissioners  of  the  Admiralty  are 
empowered  to  summon  any  persons,  whose  evidence  in  their 
judgment  shall  be  material ;  and  if  such  persons  wilfully  neglect 
or  refuse  to  attend  in  pursuance  of  such  simmions,  or  to  produce 
Buch  documents  as  they  may  under  the  Act  be  required  to  pro- 
duce, they  become  liable  to  a  penalty  not  exceeding  five  pounds.' 
So,  every  special  inspector  appelated  under  the  Merchant  Ship- 
ping Act,  1854,  may,  by  summons  under  his  hand,  require  the 
attendance  of  witnesses  before  him  ;  and  every  person  who  refuses 
to  obey  such  summons,  after  having  his  expenses  tendered  to  him, 
becomes  liable  to  a  penalty  not  exceeding  ten  pounds.^   , 

§  1326.  Commissioners,^  authorised  to  inquire  into  the  existence  §  119c 
of  corrupt  practices  at  elections  for  members  of  Parliament,  may, 


»  8  &  9  v.,  c  118,  §§  9,  39,  40,  169,  184.  See,  also,  41  G.  3,  c.  109, 
(§  33,  34.  • 

«  3  &  4  W.  4,  c.  22,  §§  26,  27.  §  29  provides  by  whom^tlie  costs  of  the  wit- 
neases  are  to  be  paid.    See  4  &  5  V.,  c.  45,  §§  13,  14. 

»  14  &  15  v.,  c  49,  §§  4,  6.  *  17  &  18  V.,  c.  104,  §  15. 

*  See  further  as  to  commissioneTS  empowered  to  try  official  persons  who  have 
been  goOty  of  offences  in  India,  24  G.  3,  c  25,  §§  74,  75 ;  26  G.  3,  c.  57  ;  as 
to  examiners  appointed  to  take  depositions  de  bene  esse,  24  G.  3,  c  25,  §  81, 
and  42  G.  3,  c.  85,  §  3  ;  and  as  to  commissioners  appointed  xmder  the  Act  for 
regulating  the  care  and  treatment  of  lunatics,  8  &  9  V.,  c.  100,  §§  100, 101 ; 
S5  &  26  v.,  c  111,  §  46. 
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by  a  snmmons  under  their  hands  and  seals,  or  under  the  hand  and 
seal  of  one  of  them,  require  the  attendance  of  witnesses,  and  the 
production  of  such  books,  papers,  deeds,  and  writings  as  they 
may  deem  necessary;^  and  if  any  such  summons  be  disobeyed, 
the  commissioners  may  certify  the  defiault  to  one  of  the  superior 
courts,  who  will  deal  with  the  offender  as  if  he  had  disobeyed 
an  ordinary  subpoena.^ 

§  1827.  Masters  in  Lunacy  may,  in  the  matter  of  any  lunatic,  §  l^^ 
compel  by  smmmons  the  attendance  of  any  person  to  give  evidence 
before  them ;  and  every  person  so  summoned  must  give  evidence 
upon  being  paid  or  tendered  his  reasonable  expenses.^ 

§  1828>  It  has  already  been  shown,^^  that  the  Common  Law  §  il^ 
Divisions  of  the  High  Court  and  the  Judges  thereof,  are  respectively 
empowered,  by  rule  or  order,  to  command  the  attendance  of  wit- 
nesses before  a  Master  of  those  courts,  for  the  purpose  of  being 
examined,  or  the  production  of  any  documents,  under  the  Act  of 
1  W.  4,  c.  22,  §  4  ;^  and  it  may  be  further  noticed,  that,  under  the 
Common  Law  Procedure  Act,  1854,''  a  similar  mode  of  proceeding 
may  be  adopted,  whenever,  upon  the  hearing  of  any  motion^  or 
summons,  the  oral  examination  of  any  witness  before  the  Master  is 
directed,'  or  whenever  a  person  who  refuses  to  make  an  affidavit,  is 
ordered  to  be  examined  upon  oath  before  a  Master ,^°  or  whenever  the 

1  15  &  16  v.,  c.  57,  §  8  ;  31  &  32  V.,  c.  126,  §§  15,  50,  continued  till  3IDec 
1878,  by  40  &  41  V.,  c.  67.  M5  &  16  V.,  c.  67,  §  12. 

8  25  &  26  v.,  c.  86,  §  18  ;  16  &  17  V.,  c.  70,  §  60. 

*  Much  of  the  Statute  Law  referred  to  in  this  section  may  possibly  have  been 
repealed  by  the  New  Rules  of  the  Supreme  Court.  See  Ord.  xxzvii.,  RR 
1  &  4 ;  but  in  the  absence  of  any  decisions  on  the  subject,  the  text  has  been 
allowed  to  stand.  *  Ante,  §  1310. 

*  The  Irish  Act  3  &  4  V.,  c.  105,  §  69,  contains  similar  provisions. 

7  17  &  18  v.,  c.   125.    The  Irish  •Act  19  &  20  V.,  c.  102,  contains  in 
51,  52,  53,  54, 58,  and  59,  similar  provisions. 

*  These  words  will  include  an  application  for  a  rule  nisi,  and  conaeqnentlj, 
an  order  for  the  oral  examination  of  witnesses  may  be  made  upon  a  motion  for 
an  attachment  against  a  defendant  for  not  answering  interrogatories.  Moigan 
V.  Alexander,  10  Law  Rep.,  C.  P.  184  ;  44  L.  J.,  C.  P.  167,  S.  C. 

»  17  &  18  v.,  c.  125,  §§  46,  47. 

1^  Id.  §§48,  49.  These  sections,  as  well  as  §§  46  and  47,  have  been  extended 
by  22  &  23  V.,  c  21,  §  16,  "  to  all  suits  and  proceedings  in  the  revenue  side  of 
the  Court  of  Excheijuer." 
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oral  examination  of  a  party  who  has  omitted  to  answer  his  opponent's 
written  interrogatories,  is  directed  to  take  place  before  a  Master,^ 
or  wheneyer,  at  the  instance  of  a  creditor,  a  judgment  debtor^  is 
ordered  to  be  orally  examined  before  a  Master,  as  to  what  debts 
are  owing  to  him.'  The  Common  Law  Procedure  Act,  1852,^ 
also  provides,  that  when  an  inquiry  respecting  the  amount  of 
unliquidated  damages  is  directed  to  be  had  before  a  Master,  ''  the 
attendance  of  witnesses,  and  the  production  of  documents,  before 
such  Master  may  be  compelled  by  subpoena,  in  the  same  manner 
as  before  a  jury  upon  a  writ  of  inquiry."^  It  seems  that,  at 
Common  Law,  the  Superior  Courts  haye  no  power  to  enforce  the 
attendance  of  witnesses  before  a  Master.^ 

§  1329.  It  were  an  easy  task  to  expand  to  a  tenfold  length  the  §  ii98 
foregoing  summary  of  the  statutes  regulating  the  attendance  of 
witnesses ;  but  it  is  hoped  that  what  has  already  been  said  will,  in 
some  measure,  serye  two  purposes.  First,  it  will  furnish  some- 
thing like  a  guide  to  the  practitioner,  in  ordinary  cases,  where 
witnesses  are  required  to  be  examined;  and  secondly,  it  may 
suggest  the  expediency  of  amending  the  existing  law  to  those  who 
are  able  and  willing  to  effect  the  necessary  change.  No  one  can 
contemplate  the  infinite  variety  of  forms  of  proceeding,  which  must 
now  be  resorted  to  by  all  inferior  courts  and  functionaries,  in  order 
to  enforce  the  attendance  of  witnesses,  without  recognising  the 
advantages  that  would  accrue,  were  the  Legislature  to  pass,  as  it 
easily  might  do,  some  general  Act,  which  should  render  the 
practice  on  these  points  clear,  simple,  and  uniform. 

§  1830.  In  order  to  encourage  witnesses  to  come  forward  volun-  §  1199 
tarily,  they  are  not  only  protected  from  any  action  for  defamation 
respect  to  such  statements  as  they  may  make  in  the  course  of 


I  17  &  18  v.,  c.  125,  §§  53,  54.  These  sections,  as  well  as  §  60,  cited  in 
note  3  infra,  have  been  extended  to  the  County  Courts  by  Ord.  of  Council,  of 
18  Noy.  1867.    See  W.  N.  of  1867,  p.  631. 

t  This  term  does  not  include  the  diiectois  of  a  Railway  Company,  Dickson 
V.  The  Neath  &  Brecon  Ry.  Co.,  4  Law  Rep.,  Ex.  87  ;  38  L.  J.,  Ex.  57,  S.  C. 

»  17  &  18  v.,  c.  125, 1  60.  *  15  &  16  V.,  c.  76.  •  Id.,  §  94. 

*  li'Dongall  V.  Nicholls,  4  DowL  76,  per  Coleridge,  J. 
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the  judicial  proceeding  ;^  but — ^in  common  with  parties,  barristers, 
solicitors,  and,  in  short,  all  persons  who  have  that  relation  to  a 
snit  which  calls  for  their  attendance,^ — ^they  are^  protected  from 
arrest  upon  any  civil  process,  while  going  to  the  place  of  trial, 
while  attending  there  for  the  purposes  of  the  cause,  and  while 
returning  home  ;^  eundoy  morando,  et  redeundo}  The  service  of  a 
subpoena  or  other  process  is  not  necessary  in  order  to  afford  the 
witness  this  protection,  provided  he  has  consented  to  come  without 
such  service,^  and  actually  does  attend  in  good  faith  ;^  and,  there- 
fore, the  privilege  extends  to  a  witness  coming  firom  abroad  without 
a  subpoena.^  In  determining  what  constitutes  a  reasonable  time 
for  going,  staying,  and  returning,  the  courts  are  disposed  to  be 
liberal ;  and  provided  it  substantially  appears  that  there  has  been 
no  improper  loitering  or  deviation  from  the  way,  they  will  not 


»  Seaman  «.  Netherclift,  L.  R.,  1  C.  P.  D.  540  ;  46  L.  J.,  C.  P.  798,  S.  C. ; 
46  L.  J.,  C.  P.  128,  S.  C,  per  Ct.  of  App. ;  L.  R,  2  C.  P.  D.  53,  S.  C. ; 
Revifl  V,  Smith,  18  Com.  B.  126  ;  Henderson  u  Broomhead,  4  H.  &  N.  669 ; 
Kennedy  v.  HiUiard,  10  Jr.  Law  R,  N.  S.  196  ;  Gildeaw.  Brien,  id.  230  ;  Daw- 
kins  tj.  Ld.  Rokeby,  42  L.  J.,  Q,  B.  63,  per  Ex.  Ch.  ;  8  Law  Rep.,  Q.  B.  255, 
S.  C. ;  46  L.  J.,  Q.  B.  8,  per  Dom.  Proc.  ;  7  Law  Rep.,  H.  L.  744,  S.  C. 

'  The  privilege  does  not  apply  to  a  solicitor's  clerk  attending  at  Judge's 
Chambers.     Phillips  v.  Pound,  7  Ex.  R.  881. 

>  Gr.  Ev.  §  316,  slightly  as  to  six  lines. 

<  See  Cons.  Ord.  Ch.  1860,  Ord.  xlii.  r.  1,  which  provides  that  "  officers  and 
attendants  upon  the  Court  of  Chancery,  suitors  and  witnesses,  are  to  have 
privilege  rnvdo^  redeundo,  et  morando,  for  their  necessary  attendance,  but  not 
otherwise ;  and  when  any  of  them  are  arrested  at  such  times  of  necessaiy 
attendance,  it  is  a  contempt  of  court" 

»  Meekins  v.  Smith,  1  H.  Bl.  636  ;  Walpole  v.  Alexander,  3  Doug.  46.  In 
Ex  parte  Britten,  1  Mon.  D.  &  D.  278,  the  husband  of  a  petitioner,  who 
accompanied  his  wife  to  the  Court  of  Review  to  attend  the  hearing  of  the 
petition,  was  held  to  be  privileged  from  arrest ;  since,  being  liable  to  tiie  costs 
of  the  application,  he  had  such  a  relation  to  the  suit  as  fully  justified  his 
attendance. 

«  Arding  v.  Flower,  8  T.  R.  536,  per  Ld.  Kenyon ;  Ex  parte  Byne,  1  Ve*.  & 
B.  320 ;  Rishton  v.  Nisbett,  1  M.  &  Rob.  347,  per  Alderson  and  Taunton,  J& 
But  see  Magnay  v,  Burt,  5  Q.  B.  393,  where  Tindal,  C.  J.,  observed,  that  the 
privilege  had  been  disallowed,  where  the  party  attended  as  a  volunteer,  and 
not  upon  process.     See,  also,  Salk.  544. 

7  Meekins  v.  Smith,  1  H.  Bl.  637  ;  Walpole  v.  Alexander,  3  Doug.  46,  per 
Ld.  Mansfield. 

'  Walpole  V.  Alexander,  3  Doug.  45  ;  Noiris  v.  Beach,  2  Johns.  294. 
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BtricUy  inquire  whether  the  witness  or  other  privileged  party  went 
fts  quickly  as  possible  and  by  the  nearest  route.^ 

§  1331.  Thus  the  rule  of  protection  has  been  held  to  apply,  §  1199 
where  a  witness,  two  hours  after  he  had  left  the  court,  was  arrested 
about  a  mile  off  in  the  direct  road  to  his  house ;  ^  where  a  defendant, 
who  had  attended  his  cause  in  the  morning,  went  to  a  tavern  near 
the  court  in  the  afternoon,  to  dine  with  his  attorney  and  witnesses  ;^ 
where  a  party  had  been  staying  for  some  days  at  a  coffee-house  near 
the  court,  waiting  for  the  trial  of  his  cause,  which  was  a  remanet, 
bat  was  not  in  the  list  of  causes  for  the  day  on  which  the  arrest 
happened;^  where  a  party  attending  an  arbitration  was  arrested 
during  an  adjournment  of  the  reference  from  one  period  to  another 
of  the  same  day ;  ^  where  a  witness,  in  a  cause  tried  on  Friday  after- 
noon, was  anrested  in  the  assize  town  on  Saturday  evening,  as  she 
was  entering  a  stage  coach  which  was  to  convey  her  home  ;^  where 
a  plaintiff,  on  leaving  court,  called  at  his  office  for  refreshment,  and 
then  on  his  way  home  went  to  his  tailor's,  in  whose  shop  he  was 
arrested;^  and  even  where  a  witness  from  abroad,  on  finding  that 
the  trial  was  postponed  till  the  next  sittings,  determined  to  wait 
till  it  came  on,  and  was  arrested  on  the  eighth  day  after  his 
arrival.^ 

§  1332.  On  the  other  hand,  where  a  witness  subpoenaed  out  of  £  looo 

^  Strong  V.  Dickenson,  1  M.  &  W.  491,  per  Ld.  Abinger ;  Ricketts  v.  Qumey, 
7  Price,  704,  per  Graham,  B. ;  Willingham  v.  Matthews,  6  Taunt  358 ; 
2  Marsh.  57,  S.  C. ;  In  re  M'Kone,  Ir.  Cir.  R.  65  ;  Smythe  v.  Banks,  4  Dall. 
389. 

>  Selby  V.  Hills,  8  Bing.  166.    See  Ex  parte  Clarke,  2  Dea.  &  C.  99. 

*  Lightfoot  V.  (^^leron,  2  W.  BL  1113. 

*  Childerston  v,  Banett,  11  East,  439 ;  Hurst's  case,  4  Dall.  387. 

*  Ex  parte  Temple,  2  Yes.  &  R  395  ;  Ex  parte  Russell,  1  Rose,  278. 

*  Holiday  v,  Pitt,  2  Str.  986 ;  Gilb.  R.  308.  "  There  she  was  directly  on 
ber  way  home.  The  court  did  not  decide  that  she  might  not  have  been  arrested 
at  the  assize  town  on  Saturday  morning."  Per  Alderson,  B.,  in  Strong  v.  Dicken- 
son, 1  IL  &  W.  490. 

7  Pitt  v-Coomes,  5  B.  &  Ad.  1078  ;  3  N.  &  M.  212,  S.  C. ;  Luntly  v. ,  * 

1  C.  &  M.  579 ;  Aheame  v.  M'Guire,  2  Ir.  Eq.  R.  437 ;  Mahon  v.  Mahon, 
Id.  440. 

*  Walpok  V.  Alexander,  3  Doug.  45.  See,  also,  Persse  v,  Persee,  5  H.  of  L. 
Cbk671. 


1116        WITNESS,  WHEN  NOT  PBOTECTED  PROM  ABBEST.       [PART  m. 

Chancery,  was  arrested  three  days  before  the  time  fixed  for  his 
examination,  while  going  to  his  solicitor's  office  to  look  at  the 
interrogatories  which  he  would  be  called  npon  to  answer  ;^  where 
a  party  having  come  from  the  country  to  town  to  attend  an 
arbitration,  remained,  after  an  adjournment  of  the  reference  sine 
die,  till  the  expiration  of  the  fourth  day  of  an  approaching  tenn, 
in  expectation  of  a  motion  being  made  by  the  opposite  party 
relatiye  to  the  order  of  reference ;  ^  and  where  a  solicitor,  having 
been  arrested  during  the  afternoon  at  the  Auction  Mart  Coffee 
House,  swore  that,  having  professional  business  in  several  causes 
at  Westminster,  he  went  into  the  City  on  his  way  to  the  courts, 
but  omitted  to  state  either  where  his  house  was,  or  when  he  left 
home ;  ^ — ^in  all  these  cases  the  courts  have  refused  to  dischai^ 
the  party  out  of  custody.  So,  though  it  seems  that  a  witness  who 
comes  to  town  to  be  examined,  is  protected  from  arrest  during 
the  whole  time  that  he  bona  fide  remains  there  for  the  purpose  of 
giving  evidence,^  a  witness  living  in  London  is  not  protected  in 
the  interval  between  the  service  of  the  subpoena  and  the  day  ap- 
pointed for  his  examination.^  Neither  can  the  privilege  from 
arrest  be  prolonged,  in  consequence  of  the  party's  inability  to 
return  home  for  want  of  pecuniary  means,^  though,  possibly,  if 
the  detention  has  been  caused  by  illness,  the  court  will  consider 
this  circumstance  in  fixing  the  extent  of  the  protection  J  In  one 
case,  where  a  party  in  London,  being  summoned  to  attend  a 
reference  at  Exeter,  went,  three  days  before  the  time  of  meeting, 
with  his  attorney  to  Clifton,  where  his  wife  Hved,  to  examine  docu- 
ments necessary  to  be  produced  before  the  arbitrator,  and  was 
arrested  on  the  second  day  before  he  had  completed  the  arrange- 
ment of  his  papers,  the  Courts  of  King's  Bench  and  Exchequer 
pronounced  opposite  decisions,  the  former  holding  that  he  was  not, 
the  latter  that  he  was,  privileged  from  arrest.^ 


1  Gibbfl  V.  Phillipson,  1  Ruse.  &  Myl.  19. 

»  Spencer  v,  Newton,  6  A.  &  E.  623  ;  1  N.  &  P.  818,  S.  C. 

>  Strong  V.  Dickenson,  1  M.  &  W.  488.  See  Walsh  v.  Wilson,  1  Ir.  Eq.  R, 
N.  S.  610.  *  Gibbs  v.  PhiUipson,  1  Rnss.  &  MyL  19.  »  Id. 

•  Spencer  v.  Newton,  6  A.  &  E.  623 ;  1  N.  &  P.  818,  S.  C.  '  Id. 

^  Randall  v.  Gumey,  3  B.  &  A.  252,  Abbott,  C.  J.,  diss. ;  Ricketts  v,  Qumey, 
7  Price,  699,  per  Graham  and  Wood,  Bs.,  Garrow,  B.,  diss. 
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§  1888.  It  would  seem  that,  in  general,  this  protection  extends  §  I2()l 
only  to  persons  arrested  on  civil  process^  for  against  criminal 
process  home  itself  is  no  protection.^  Whether  a  warrant  of 
commitment  issued  out  of  a  County  Court  would  be  regarded 
in  the  light  of  a  criminal  pirocess,  so  as  to  justify  the  bailiff  in 
arresting  a  witness,  is  a  question  which,  after  discussion,  has  been 
left  undecided  by  the  judges.^  In  Ireland,  where  a  witness  for 
the  Crown,  attending  at  the  Quarter  Sessions,  was  arrested  under 
a  writ  of  conmiission  of  rebellion,  the  court  out  of  which  the  pro- 
cess issued,  while  declining  to  express  any  opinion  as  to  whether 
this  writ  was  in  the  nature  of  a  criminal  proceeding,  discharged  the 
witness  from  custody,  and  observed  that  it  was  highly  essential  to 
the  interests  of  the  public,  that  witnesses  in  criminal  courts  of 
justice  should  be  protected  and  encouraged.^  A  witness  is  not  privi- 
leged from  being  taken  by  his  bail,  even  during  his  attendance  at 
court,  for  this  is  not  an  arrest,  but  a  retaking.^ 

§  1884.*^  This  privilege,  so  far  as  parties  and  witnesses  are  con-  §  1202 
oerned,  will  be  recognised  in  all  cases  where  the  attendance  is  given 
in  any  matter  pending  before  a  lawful  tribunal  having  jurisdiction 
of  the  cause.^  Thus,  it  has  been  extended  to  parties  and  witnesses 
attending  before  an  arbitrator,  whether  he  be  appointed  by  an  order 
of  the  EUgh  Court,  or  of  a  judge,  or  by  an  agreement  of  reference 
containing  a  clause  that  it  may  be  made  a  rule  of  court ;  for,  in  all 
these  cases  the  attendance  of  witnesses  may  be  enforced.^     So,  it 


>  Per  Ld.  Denman,  In  re  Douglas,  3  Q.  B.  837,  838.  It  was  there  held  that 
a  warrant  issued  upon  an  information  ex  officio,  under  the  Act  of  33  Q.  3,  c.  52, 
§  62,  and  expressed  to  be  to  answer  for  certain  misdemeanors  whereof  the 
party  was  impeached,  and  also  for  certain  penalties  sued  for  by  the  Att.-Gen., 
wan  criminal  process,  under  which  the  party  might  be  taken  redeundo  after  his 
discharge  from  illegal  custody. 

«  Kimpton  t?.  Lond.  &  N.  West.  Ry.  Co.,  9  Ex.  R.  766. 

«  Graves  v.  McCarthy,  Crawfl  &  D.,  Abr.  C.  127. 

^  Ex  parte  Lyne,  3  Stark.  R.  132,  per  Abbott,  C.  J. ;  Home  v.  Swinford, 
1  D.  &  R.,  Mag.  Ca.  361,  per  Richards,  C.  B. 

»  Or.  Ev.  §  317,  in  part 

*  Ex  parte  Cobbett,  7  E.  &  B.  959,  per  Crompton,  J. 

'  Moore  v.  Booth,  3  Yes.  350,  351 ;  List's  case,  2  Yes.  &  B.  374  ;  Ex  parte 
Temple,  id.  396  ;  Randall  v.  Gumey,  3  B.  &  A.  262  ;  Webb  v.  Taylor,  1  DowL 
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applies  to  a  party  attending  at  judge's  chambers,^  or  before  a  Master 
or  an  Examiner  of  the  High  Gourt,^  or  at  the  Begistrar's  office 
on  passing  the  minutes  of  a  decree,^  or  before  the  under-sheriff  on 
the  execution  of  a  writ  of  inquiry ;  *  as  also  to  witnesses  attending 
the  Central  Criminal  Court,^  the  Court  of  Bankruptcy,^  Comta- 
Martial,  whether  military,^  marine,^  or  naval,'  the  Houses  of 
Parliament,  or  committees  of  either  House.^^  It  will  also  protect 
a  prosecutor  attending  Quarter  Sessions  or  Assizes,^^  eyen  after  the 
bill  in  which  he  is  interested  has  been  ignored,  provided  this  fi&ct 
has  not  been  publicly  announced.^' 

§  1886.  A  witness,  too,  who  attends  before  a  magistrate  or  other  §  133 
inferior  judicial  officer  by  virtue  of  a  summons  or  a  writ  of  sub- 
poena, will,  it  seems,  be  privileged  from  arrest  on  civil  process, 
eundo,  morando,  et  redeundo ;  ^^  and  the  same  privilege  has  been 
extended  to  a  person  attending  before  a  police  magistrate  as  a 
witness  on  a  charge  of  felony  after  a  remand,  though  he  was  not 
under  recognisance  or  smnmons  to  appearJ^  But  the  rule  will 
not  protect  a  common  informer,  or  any  person  who  voluntarily 
goes  before  a  justice  to  obtain  a  summons  against  another  party 


&  L.  676,  per  Patteaon,  J. ;  Riahton  v.  Nisbett,  1  M.  &  Rob.  347  ;  Spence  «. 
Stewart,  3  East,  89  ;  Sanford  i;.  Chase,  3  Cowen,  381. 

>  Moore  «.  Booth,  3  Ves.  350,  361 ;  In  re  Jewitt,  33  L.  J.,  Ch.  730,  per 
Romilly,  M.  R. ;  33  Beav.  659,  S.  C. 

'  Id. ;  Wheeler  v.  Cox,  3  Ir.  Law  R,  302,  n.  ;  Brown  v.  M'Dennott,  2  Ir. 
Eq.  R.  438.  »  Newton  v.  Askew,  6  Hare,  319. 

*  Walters  v.  Rees,  4  Moore,  34. 

*  Newton  V.  Constable,  2  Q.  B.  162,  per  Coleridge,  J. 

*  Aiding  V,  Flower,  8  T.  R.  534 ;  Ex  parte  King,  7  Ves.  312  ;  Kx  parte 
Clarke,  2  Dea.  &  C.  99  ;  Ex  parte  Burt,  2  Mon.  D.  &  D.  666  ;  WiUingham  r. 
Matthews,  6  Taunt  366  ;  Andrews  v.  Martin,  12  Com.  B.,  N.  S.  371. 

7  40  v.,  c.  7,  §  13.  »  40  v.,  c.  8,  §  18. 

»  29  &  30  v.,  c.  109,  §  66. 

»  May,  L.  of  Pari.  149 — 151,  and  the  journals  there  cited. 

"  Graves  v.  McCarthy,  Crawf.  &  D.,  Abr.  C.  127. 

«  In  re  M*Kone,  Ir.  Cir.  Rep.  65. 

»  See  Webb  v,  Taylor,  1  Dowl.  &  L.  684,  per  Patteson,  J. ;  Mountague  v.  Haiv- 
rison,  27  L.  J.,  C.  P.  24  ;  3  Com.  B.,  N.  S.  292,  S.  C. ;  Ex  parte  £dme«  9Senr 
&  R.  147.  ^' 

M  Mountague  v.  Harrison,  27  L.  J.,  0.  P.  24 ;  3  Com.  B.,  N.  S.  292  S.  C. 
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for  penaUdes,  eyen  though  the  summons  be  obtained.^  In  one  of 
the  numerous  cases  respecting  Mr.  Newton, — ^who  may  perhaps 
claim  the  unenviable  merit  of  having  raised,  in  his  own  person^ 
almost  as  many  questions  on  this  subject  as  all  other  parties  put 
tc^eiher, — ^the  judges  of  the  Queen's  Bench  decided  that  a  bar- 
rister was  not  privileged  from  arrest,  by  reason  of  his  attendance 
at  Petty  Sessions  for  the  purpose  of  obtaining  practice  ;  ^  and  not- 

withstanding  the  case  of  Luntly  v, ,^  and  the  Act  of  6  &  7 

W.  4,  c.  14,  §  2,^  they  expressed  some  doubt  as  to  whether  the 
privilege  could  be  extended  further  than  to  protect  the  bar  while 
attending  the  Superior  Courts,  or  perhaps  such  counsel  as  were 
actually  engaged  in  professional  business  before  the  inferior  tri- 
bunals. Still,  in  pronouncing  the  judgment  of  the  Court,  Lord 
Denman  thought  proper  to  observe,  that  '^  the  attendance  of  parties 
and  of  witnesses  has  always  been  protected.  It  is  absolutely  neces- 
sary for  the  ends  of  justice  that  their  attendance  should  be  privi- 
leged, because,  without  it,  justice  cannot  be  administered.  But  the 
protection  of  legal  ofScers  is  of  a  different  character,  and  may  well 
be  confined  within  narrower  limits."  ^ 

§  1886.  Although  a  party  discharged  from  illegal  civil  process  §  i204 
is  privileged  from  arrest  during  his  return  home,^  the  discharge 
from  criminal  process,  even  in  consequence  of  an  acquittal,  confers 
no  such  protection,  unless  it  should  appear  that  the  apprehension 
on  the  criminal  charge  was  a  mere  contrivance  to  get  the  party 
into  custody  in  the  civil  suit.^    A  distinction,  however,  has  been 


>  Ex  parte  Cobbett,  26  L.  J.,  Q.  B.  293;  7  E.  &  B.  955,  S.  C. 

s  Newton  v.  Constable,  2  Q.  B.  157. 

»  1  C.  &  M.  579,  noticed,  2  Q.  B.  165. 

^  By  which  persons  liable  to  sonunar}  conviction  are  empowered  to  make 
their  defence  before  justices  by  counsel  or  solicitors. 

»  2  Q.  B.  166.  See  Jones  r.  Marshall,  26  L.  J.,  C.  P.  229  ;  2  Com.  B.,  N.  S. 
615,  S.  C. 

•  In  re  Douglas,  3  Q.  B.  837,  per  Ld.  Denman ;  R.  v,  Blake,  4  B.  &  Ad.  355  ; 
2  N.  &  M.  312,  S.  C. 

7  Goodwin  v.  Lordon,  1  A.  &  E.  378 ;  3  N.  &  M.  879 ;  2  Dowl.  504, 
S.  C. ;  Hare  v,  Hyde,  16  Q.  B.  394 ;  Anon.,  1  Dowl.  157  ;  Buckmaster  v. 
Cox,  2  Ir.  Law  Rep.  101 ;  Jacobs  v.  Jacobs,  3  Dowl,  677  ;  In  re  Douglas,  3  Q. 
B.838. 
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drawn  in  Ireland,  between  the  case  of  a  prisoner  actually  in 
cnstody,  and  a  party  out  on  bail ;  and  it  has  there  been  held,  that 
a  person  who  attends  under  a  recognisance  to  answer  a  crimin&l 
charge,  and  is  acquitted  and  discharged,  is  privileged  from  arrest 
while  returning  home.^  The  validity  of  this  distinction  would 
probably  be  questioned  in  the  English  courts,  since  an  accused, 
who  surrenders  to  take  his  trial,  is,  during  that  trial,  as  much 
in  legal  custody  as  a  prisoner  who  is  brought  up  by  the  gaoler 
himself. 

§  1887.  If  a  person  entitled  to  privilege  is  unlawfully  arrested,  §  i^ 
application  for  his  discharge  should  be  made,  either  to  the  court 
where  the  c^use  is  depending,  in  respect  of  which  the  privUege  is 
claimed,  or  to  the  court  out  of  which  the  process  issued^  upon 
which  the  arrest  takes  place;  for  this  last  court  ought  not  to 
suffer  its  process  to  be  executed,  in  violation  of  the  privileges  of 
other  tribunals.^  Though  the  one  court  should,  on  motion,  refase 
to  interfere,  the  person  arrested  may  seek  relief  from  the  other ;  ' 
and  it  would  even  seem,  that,  without  applying  to  either  of  these 
courts,  the  arrested  party  may  obtain  his  discharge  by  causing 
himself  to  be  brought  by  habeas  corpus  before  any  one  of  the 
superior  judges  at  chambers.^  Indeed,  this  last  appears  to  be  the 
proper  course  to  pursue,'  whenever  the  witness  has  been  actually 
lodged  in  gaol  before  the  trial,  and  is  made  to  appear  in  court  by 
virtue  of  a  writ  of  habeas  corpus  ad  testificandum.  The  judge  at 
Nisi  Prius  will  in  such  case  decline  to  interfere,  as  he  has  no 
means  of  ascertaining  whether  any  other  grounds  of  detention  exist,^ 

^  Callans  v.  Sherry,  Ale.  &  Nap.  126 ;  Kelly  v,  Bamewall,  Cooke  &  Ale. 
94 ;  Williams  v.  Steele,  4  Law  Rec,  Ist  Ser.  169 ;  Babington  v,  Mahony,  5 
Law  Rec,  2nd  Ser.  232,  n. 

*  Att.-Gen.  v  Skinners*  Co.,  1  Coop.  1 ;  Eimpton  v.  Lond.  &  N.  West,  Ry. 
Co.,  9  Ex.  R.  766  ;  Randall  v.  Guniey,  3  B.  &  A.  262 ;  1  Chit  R.  679,  S.  C, ; 
Ex  part€  Clarke,  2  Dea.  &  C.  99  ;  Ex  parte  Burt,  2  Mon.  D.  &  D.  666  ;  Walker 
u.  Webb,  3  Anstr.  941 ;  Selby  v.  Hills,  8  Bing.  166 ;  Boors  v,  Tuckerman.  7 
Johns.  638. 

'  Randall  v.  Gumey,  3  B.  &  A.  265,  per  Bayley,  J. 

*  Ex  parte  Tillotson,  1  Stark.  R.  470,  per  Ld.  Ellenborongh ;  Towers  «. 
Newton,  1  Q.  B.  319,  320,  per  Rolfe,  B.,  after  considting  Parke,  B.  See 
Newton  v.  Constable,  2  Q.  B.  163,  n.  b. 

*  Astbury  v.  Belbin,  3  C.  &  Eir.  20,  per  Ld.  CampbelL 
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Inferior  tribunals, — such  as  the  Quarter  Sessions,^  Arbitrators,'  or 
the  Sheriffs'  Courts,' — ^have  no  power  to  discharge  arrested  persons, 
unless  they  be  arrested  in  the  veiy  £ace  of  the  court ;  ^  and  there- 
fore, if  a  witness  be  taken  into  custody  while  attending  these  tri- 
bunals, he  must  have  recourse  to  the  superior  court  out  of  which 
the  process  issued. 

§  1388.  In  actions  depending  in  the  Chancery  Division  of  the  §  1206 
High  Court,  the  motion  may  be  made  before  the  Master  of  the 
RoUsy  though  the  cause,  in  attending  which  the  person  was  arrested, 
has  been  set  down  for  hearing  in  the  list  of  one  of  the  Vice-Chan- 
cellors.^  The  Houses  of  Parliament  will,  of  their  own  authority, 
respectively  discharge  all  persons  unduly  arrested,  while  attending 
before  such  Houses,  or  before  committees  of  either  House  ;^  but  wit- 
nesses summoned  to  give  evidence  before  military,  marine,  or  naval 
courts-martial,  must,  in  the  event  of  their  arrest,  apply  by  affidavit 
for  their  discharge  either  to  the  court  out  of  which  the  process 
issued,  or  if  such  court  be  not  sitting,  to  some  judge  of  the  Conmion 
Law  Divisions  of  the  High  Court  at  Westminster  or  in  Dublin,  or 
to  the  Court  of  Session  in  Scotland,  or  to  the  courts  of  law  in  the 
East  or  West  Indies,  or  elsewhere,  as  the  case  shall  require.^ 

§  1889.  It  does  not  appear  to  be  yet  clearly  determined,  tvithin  §  1207 
tchat  time  the  motion  for  discharge  must  be  made,  or  how  far  the 
witness  arrested  may  waive  his  protection.  In  America,  where 
the  protection  is  regarded  as  a  personal  privilege,  the  party 
arrested  may  waive  it ;  and  if  he  willingly  submits  to  be  taken 
into  custody,  he  cannot  afterwards  object  to  the  imprisonment  as 


>  Clerk  V.  Molineux,  T.  Ray.  100 ;  1  Lev.  169 ;  1  Sid.  268 ;  1  Keb.  845, 
8.  C.  '  Walters  v.  Rees,  4  Moore,  36. 

*  Id. ;  Wilflon  v.  Sheriffs  of  London,  Bro^iil.  1.  1,  p.  15. 

*  Wilson  V,  Sheriffs  of  London,  BrownL  1.  1,  p.  15. 

*  Aheame  v.  M'Guire,  2  Ir.  £q.  R.  437  ;  Mahon  v.  Mahon,  id.  440.  But  see 
KewUm  V.  Askew,  6  Hare,  321,  per  Wigram,  V.-C. 

*  May,  L.  of  ParL  149 — 151,  but  the  party  arrested  may  apply,  if  he  think 
fit,  to  the  cooit  out  of  which  the  process  issued ;  Att-Gkn.  v.  Skinners'  Co., 
1  Coop.  1. 

7  See  34  &  35  v.,  c.  9,  §  13  ;  id.  c  10,  §  17  ;  29  &  30  V.,  c.  109,  §  66. 

4  c 
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unlawfal.^    In  Ireland  the  privilege  is  considered  as  bestowed  for 
the  good  of  the  public ;  bat  there  also  it  has  been  held,  that  the 
application  for  discharge  must  be  made  without  delay.'    In  tliis 
country  the  courts  hold,  as  in  Ireland,  that  the  privilege  is  not  the 
privilege  of  the  person  attending  the  court,  but  of  the  court  which 
he  attends,  it  being  established  for  the  benefit  of  the  suitors  and 
the  advancement  of  justice;^  and  they,  consequently,  appear  to 
have  considered  that  a  prisoner  cannot,  by  laches,  preclude  himaelf 
from  taking  advantage  of  the  illegality  of  his  arrest ;  and  that  it  is 
immaterial  what  interval  may  have  been  allowed  to  elapse  between 
the  arrest  and  the  application  for  discharge,  unless,  perhaps,  in  a 
case  where  the  interests  of  another  party  have  been  prejudiced  bj- 
the  delay.*     The  allowance,  however,  or  the  disallowance  of  the 
privilege,  is  always  discretionary ;  it  is  sometimes,  therefore,  clogged 
with  conditions ;  ^  and  it  has  been  disallowed  in  collusive,  as  well  as 
vexatious,  actions/ 

§  1840.  It  is  now  finally  decided  that  no  action,  whether  in  $  1^ 
trespass  or  on  the  case,  is  maintainable  against  the  sheriff  or  his 
officer  for  arresting  a  person  while  attending  court  as  a  witness  ; 
and  this,  too,  though  it  be  alleged  and  proved  that  the  arrest  \!ras 
made  maliciously,  and  with  ample  knowledge  of  the  circumstanoesJ 
It  is  also  equally  clear,  that  an  action  of  trespass  will  not  lie 
against  the  plaintiff  or  his  solicitor,  who  in  such  a  case  has  in- 
trusted the  sheriff  with  the  writ ;  ^  neither  will  they  be  hable  to  an 


1  Brown  v.  QetcheU,  11  Mass.  11, 14 ;  Geyer  v.  Irwin,  4  DalL  107. 

«  In  re ,  3  Ir.  Law  K.  301. 

■  Anon.,  1  Dowl.  158,  per  Parke,  J. ;  Magnay  v.  Burt,  6  Q.  B.  393,  per 
Tindal,  C.  J. ;  Cameron  v.  Lightfoot,  2  W.  Bl.  1193,  per  De  Grey,  C.  J. 

*  Webb  V.  Taylor,  1  DowL  &  L.  684—687,  per  Patteson,  J.  In  that  cada 
23  days  bad  elapsed.  Andrews  v.  Martin,  12  Com.  B.,  N.  S.  372,  per  Willes, 
J.  Tbere  tbe  application  was  delayed  for  six  months.  See  Greenshield  v. 
Pritcbard,  8  M.  &  W.  148,  where,  after  tbe  lapse  of  a  year,  tbe  court  refilled 
to  interfere,  tbougb  tbe  party  bad  been  arrested  under  void  process. 

*  Andrews  v.  Martin,  12  Com.  B.,  N.  S.  371. 

*  Magnay  v.  Burt,  6  Q.  B.  393;  Cameron  v.  Ligbtfoot,  2  W.  BL  1193; 
Anon.,  11  Mod.  79. 

'  Magnay  «.  Burt,  6  Q.  B.  381 ;  1  D.  &  M.  652,  S.  C. ;  Cameron  v.  light- 
foot,  2  W.  Bl.  1190 ;  Tarlton  v.  Fisber,  2  Doug.  673. 
»  Yearsley  v.  Heane,  14  M.  &  W.  322 ;  Ewart  v.  Jones,  id.  774. 
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tbe  case,  if  they  have  enforced  the  execntiou  of  the  pro- 
boat  tah   knowledge  of   the  privilege  of   the  witnesB.^ 

the  fact  of  knowledge  and  the  proof  of  actual  malice  will 
!  difference  in  the  poBition  of  the  parties,  ma;  admit  of 
ubt ;  for,  although  it  has  been  held  at  Nisi  Priua,  that 
3Be  circnniBtances,  an  action  on  the  case  is  maintainable,' 
ag  IB  scarcely  reconcilable  with  the  doctrines  since  laid 
the  Exchequer  Chamber  in  Magnay  v.  Burt.'  If  a  wit- 
)  has  been  improperly  arrested,  obtains  an  order  from  the 
'  his  discharge,  and  the  sheriff  afterwarda  disobeys  this 

action  of  trespass  may,  as  it  seeme,  be  brought  against 
r ;  for  the  farther  detention  of  the  witness,  wiUioat  the 

of  any  writ  to  justify  it,  would  become  a  new  trespasB  and 
risonment,  in  the  same  manner  ae  if  there  had  been  a  new 


L.  Although  the  witness  arrested  has  no  remedy  by  action,  §  iso9 
arresting  him  maUcioasly,  and  with  a  knowledge  of  the 
of  his  privilege,  will  not  be  free  from  punishment ;  for  he 
have  an  attachment  awarded  against  him  for  contempt  of 
On  the  same  principle,  the  preventing,  or  using  any  means 
it,  a  witness  duly  summoned  from  attending  coart,  is 
le  OS  a  contempt,'  and  so  also  is  the  use  of  threatening 
to  any  person  cognisant  of  facts  in  issue  in  a  suit,  with  the 
'eventing  him  fr\)m  giving  testimony  at  the  hearing.^  Again, 
Lc  and  calumnioas  attack  on  persons  who  are  expected  to 
ises  in  a  pending  trial,  is  a  contempt  of  the  highest  order 
g  to  poUate  the  source  of  justice,"  and  any  endeavour  to 
«  a  witness  from  giving  evidence  for  the  Crown  in  a  pro- 


V.  White,  1  C.  M.  &  R.  223 ;  4  Tyr.  786, 8.  C. 

J  V.  Peppet,  7  C.  &  P.  606,  per  Littledale,  J.    See  Ew&rt  v.  Jonee, 

.  786,  per  PoUock,  B, :  Bed  qu. 

:.  381 ;  1  D.  &  M.  662,  S.  C.     See,  alw,  Vandevelde  v.  Uuellin,  1 

*  6  Q.  B.  396,  per  Tindal,  C.  J. 
}D  V.  Lightfoot,  S  W.  BL  1193,  1194 ;  Vanderelde  «.  Lloellin,  1 
Magna;  v.  But,  6  Q.  B.  3d4,  pei  Tindal,  C.  J. 
.  Feely,  2  Virg.  Cm.  1. 

c.  Shaw,  31  L.  J.,  Pr.  &  Mat.  36,  per  Creggwell,  J.  0.  ;  2  Swab.  & 
S.  C.  '  R.  V.  Onalow  &  Wlialley,  13  Coi,  358. 
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• 

secationi  is  indictable  as  a  misdemeanor.^  It  will  also  perhaps  be 
deemed  a  contempt,  to  serve  a  writ  of  summons  upon  a  witness  in 
the  immediate  or  constractive  presence  of  the  court ; '  though  a 
writ  so  served  cannot  be  set  aside  for  irregularity.* 

^  R.  V.  Loughian,  1  Crawf.  &  D.,  C.  C.  79,  per  Burton,  J.  See,  also^  27  G. 
3,  c.  15,  §  8,  It.  ^ 

'  Cole  V,  HawkinB,  Andr.  275  ;  2  Str.  1094,  S.  C. ;  commented  on  in  Pook 
V.  Qould,  25  L.  J.,  Ex.  250 ;  1  H.  &  N.  100,  S.  C.  See,  also,  Blight  v.  Fisher, 
1  Pet.  C.  C.  R.  41 ;  Miles  «.  M'Cullough,  1  Binn.  77. 

»  Poole  V.  Gould,  26  L.  J.,  Ex.  250 ;  1  H.  &  N.  99,  S.  C. 
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CHAPTER  11. 


COHPETENCT  OF  -WITNESSBB.' 


12.*  Although,  in  the  ordinary  affairs  of  life,  temptations  §  isiQ 
ice  deceit  may  be  comparatively  few,  and  therefore  men  may 
-al  be  disposed  to  rely  upon  the  Btatements  of  each  other ; 
ndicial  investigations,  the  motives  to  pervert  the  truth  are 
ly  multiplied,  that  if  statements  were  believed  in  courts  of 
vith  the  same  indiscriminating  credulity  as  in  private  life, 
Tong  would  unquestionably  be  done.  The  danger  of  in- 
irising  from  this  cause,  which  doubtless  should  induce  both 
nd  juries  to  watch  with  cantious  suspicion  the  evidence  laid 
lem,  especially  when  it  comes  from  an  interested  or  polluted 
baa,  till  recently,  been  thought  to  justi^  the  observance  of 
(  virtue  of  which  large  and  numerous  classes  of  persons 
idered  incompetent  witnesses,  and  their  testimony  was  oni- 
xcluded. 

3.  If  these  mlcs  of  exclusion  had  been  really  founded,  as  $  12ii 
■ported  to  be,  on  public  experience,  they  would  hare  for- 
t  most  revoltmg  picture  of  the  ignorance  and  depravity  of 
latnre.  In  rejecting  the  evidence  of  parties  to  the  record 
ir  interested  witnesses,  the  law  acted  on  the  presumption, 
that  such  persons,  sooner  than  make  a  statement  which 
rejudice  themselves,  would  commit  deliberate  perjury,  but 
they  did  so,  juries  would  be  incapable  of  detecting  the 
1.  A  more  baseless  calumny  upon  the  veracity  of  witnesses 
intelligence  of  juries  cannot  well  be  imagined.     So,  also, 


inntion  of  competenc;,  tJiongh  involving  facts,  is  one  to  be  deter- 

the  court  alone.    See  ante,  §  S3. 

V.  5  326,  in  gnat  part,  aa  to  fitrt  «even  lines. 
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Mr.  Bentham's  philosophy,  as  the  harbingers  of  a  far  more  exten- 
sive change.  It  was  not,  however,  till  the  session  of  1848«that  the 
hopes  of  these  advocates  of  reform  were  destined  to  be  realised, 
when  a  bill,  brought  into  the  House  of  Lords  by  Lord  Demnan, 
was,  after  considerable  discussion,  passed  into  an  Act.^ 

§  1847.  This  Act, — after  stating  in  the  preamble  that  ^^  whereas  {  Ul5 
the  inquiry  after  truth  in  courts  of  justice  is  often  obstructed  by 
incapacities  created  by  the  present  law,  and  it  is  desirable  that 
full  information  as  to  the  facts  in  issue,  both  in  criminal  and  in 
civil  cases,  should  be  laid  before  the  persons  who  are  appointed 
to  decide  upon  them,  and  that  such  persons  should  exercise  iheir 
judgment  on  the  credit  of  the  witnesses  adduced  and  on  the  truth 
of  their  testimony ; " — enacts,  that  *^  no  person  offered  as  a  witness 
shall  hereafter  be  excluded,  by  reason  of  incapa4nty  from  crime  or 
interest,^  from  giving  evidence  either  in  person  or  by  deposition, 


^  6  &  7  v.,  c.  86,  passed  22  Aug.  1843. 

'  It  deserves  notice  that  progressive  changes  in  the  Scotch  law  of  com- 
petency have  also  been  effected  of  late  years.  In  1840,  the  Act  of  3  &  4  V.,  c 
59,  was  passed,  which  enacts,  in  §  1,  that  "it  shall,  by  the  law  of  Scotland^  be 
no  objection  to  the  admissibility  of  any  witness,  that  he  or  she  is  the  faither 
or  mother,  or  son  or  daughter,  or  brother  or  sister,  by  consanguinity  or  affinity, 
or  uncle  or  aunt,  or  nephew  or  niece,  by  consanguinity,  of  any  party  adducing 
such  witness  in  any  action,  cause,  prosecution,  or  other  judicial  proceeding, 
civil  or  criminal ;  nor  shall  it  be  competent  to  any  witness  to  decline  to  be 
examined  and  give  evidence  on  the  ground  ©f  any  such  relationship."  Thia 
was  followed  in  1862  by  the  Act  of  15  &  16  V.,  c.  27,  which  contains,  among 
others,  the  following  enactments  : — 

§  1.  "No  person  adduced  as  a  witness  in  Scotland  before  any  court,  or 
before  any  person  having  by  law  or  by  consent  of  parties  authority  to  take 
evidence,  shall  be  excluded  from  giving  evidence  by  reason  of  having  been. 
convicted  of  or  having  suffered  punishment  for  crime,  or  by  reason  of  interest, 
or  by  reason  of  agency,  or  of  partial  counsel,  or  by  reason  of  having  appeared 
without  citation,  or  by  reason  of  ha\ing  been  precognosced  subsequently  to  the 
date  of  citation ;  but  every  person  so  adduced,  who  is  not  otherwise  by  law 
disqualified  from  giving  evidence,  shall  be  admissible  as  a  witness,  and  shall  be 
admitted  to  give  evidence  as  aforesaid,  notwithstanding  of  any  objectioDS 
offered  on  the  above-mentioned  grounds  :  Provided  always,  that  nothing  hemn 
contained  shall  affect  the  right  of  any  party  in  the  action  or  proceeding  in 
which  such  witness  shall  be  adduced  to  examine  him  on  any  point  tending  to 
affect  his  credibility  :  Provided,  also,  that  it  shall  not  be  competent  to  adduce 
as  a  witness  in  any  action  or  proceeding  any  person,  who  shaU  at  the  time 


J 
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ing  to  the  practice  of  the  court,  on  the  trial  of  an;  issue 
,  or  of  any  matter  or  question,  or  on  any  inquiry  arising  in 
it,  action,  or  proceeding,  civil  or  criminal,  in  any  court,  or 


c  ia  go  adduced  ae  a  witness  be  acting  as  agent  in  the  action  or  proceed- 
vhich  he  IB  80  adduced,  excepting  in  so  iar  as  tlie  same  may  be  corn- 
by  the  existing  law  and  practice  of  Scotland  ;  and  where  any  person 
oT  has  been  an  agent  shall  be  adduced  and  examined  as  a  witness  for  his 
touching  any  matter  or  thing,  to  prove  which  he  could  not  competently 
ten  adduced  and  examined  according  to  the  existing  law  and  practke  of 
d,  it  shall  not  be  competent  to  the  party  adducing  such  witneM  to 
on  the  ground  of  confidentiality,  to  any  question  proposed  to  be  put  to 
itnesa  on  matter  pertinent  to  the  isane. 

"  It  shAll  be  competent  to  adduce  and  to  examine  as  a  witness  as  afore- 
any  action  or  proceeding  any  party  to  such  action  or  proceeding, 
Ithongh  individually  named  in  the  record  or  proceeding,  unless  it 
e  fthown  to  the  satishction  of  the  court,  or  of  the  person  having 
ty  to  take  evidence  as  aforesaid,  that  such  party  has  a  substantial 
:  in  such  action  or  proceeding,  and  is  not  merely  nominally  a  party 

U>3,  so  much  of  {  1  of  this  Act  as  renders  agents  incompetent  witnesses, 
:  whole  of  5  2,  were  repealed  by  16  4  17  V.,  o.  20,  and  it  was  further 
I  aa  follows : — 

"  It  shall  be  competent  to  adduce  and  examine  as  a  witness  in  any 
ji  proceeding  in  Scotland  any  party  to  such  action  or  proceeding,  or  the 
d  and  wife  of  any  party,  whether  he  or  she  shall  be  individually  named 
■econl  or  proceeding  or  not ;  but  nothing  herein  contained  shall  render 
■son,  or  the  husband  or  wife  of  any  person,  who  in  any  criminal  pro- 
:  u  chaiged  with  the  commission  of  any  indictable  offence,  or  any 
punishable  on  sammoiy  conviction,  conipet«nt  or  compellable  to  give 
«  for  or  against  himself  or  heruclf,  his  wife  or  her  husband,  excepting  in 
IS  tlie  same  may  be  at  present  competent  by  the  law  and  ]>ractice  of 
d  ;  or  shall  render  any  person  compellable  to  answer  any  question  tend- 
Tiniinate  himself  or  herself,  or  stiall  in  any  proceeding  render  any  hus- 
>m)>etent  or  com|>cllable  to  give  against  his  wife  evidence  of  any  matter 
nicated  by  her  to  him  during  the  maniage,  or  any  wife  competent  or 
lable  to  give  against  her  husband  evidence  of  any  matter  comninnicated 
to  her  during  the  niarriuge. 

"  Nothing  herein  contained  shall  apply  to  any  action,  suit,  or  proceeding 
ed  in  Scotland  in  consequence  of  adultery  or  for  dissolving  any  marriage, 
ireacb  of  promise  of  marriage,  or  in  any  action  of  declarator  of  marriage, 
of  marriage,  putting  lo  silence,  legitimacy,  or  bastardy,  or  in  any  action 
««nce  or  eeparation. 

"The  adducing  of  any  party  as  a  witneK  in  any  caune  or  proceeding  by 
ene  party  shall  not  have  the  effect  of  a  reference  to  the  oath  of  the 
0  adduced ;  Provided  always,  that  it  shall  not  be  competent  to  any 
irho  ban  called  and  examined  the  opposite  party  as  a  witneKS,  thereafter 
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before  any  judge,  jury,  sheriff,  coroner,  magistrate,  officer,  or 
person  haying,  by  law  or  by  consent  of  parties,  authority  to  hear, 
receive,  and  examine  evidence ;  but  that  every  person  so  offered 
may  and  shall  be  admitted  to  give  evidence  on  oath,  or  solemn 
affirmation  in  those  cases  wherein  affirmation  is  by  law  receivable, 
notwithstanding  that  such  person  may  or  shall  have  an  interest 
in  the  matter  in  qtbeation,  or  in  the  event  of  the  trial  of  any  issue, 
matter,  question,  or  injury,^  or  of  the  suit,  action,  or  proceeding  in 
which  he  is  offered  as  a  witness,  and  notwithstanding  that  such 
person  offered  as  a  witness  may  have  been  previotisly  convicttd  of 
any  crime^  or  offence:^  [Provided  that  this  Act  shall  not  render 
competent  any  party  to  any  suit,  action,  or  proceeding,  individually 


to  refer  the  cause  or  any  part  of  it  to  his  oath,  and  that  in  all  other  respects  tiie 
right  of  reference  to  oath  shall  remain  as  at  present  established  by  the  law  and 
practice  of  Scotland.*'  (As  to  when  such  reference  may  be  had,  see  Longworth 
or  Yelverton  v.  Yelverton,  1  Law  Rep.,  H.  L.  Sc.  218.) 

§  6.  "  Nothing  herein  contained  shall  alter  or  affect  the  authority  or  practice 
of  the  courts  in  Scotland  as  to  judicial  examination.** 

In  1874  a  further  change  took  place  in  the  law.  §  4  of  the  last-named  Art 
was  repealed  by  37  &  38  V.,  c.  64,  §  1,  and  it  was  enacted  by  §  2  that  **  tlic 
parties  to  any  proceeding  instituted  in  consequence  of  adultery,  and  the  hiit(- 
bands  and  wives  of  such  parties,  shall  be  competent  to  give  evidence  in  snch 
proceeding  ;  provided  that  no  witness  in  any  proceeding,  whether  a  party  to 
the  suit  or  not,  shall  be  liable  to  be  asked  or  bound  to  answer  any  question 
tending  to  show  that  he  or  she  has  been  guilty  of  adultery,  unless  such  witne:^ 
shall  already  have  given  evidence  in  the  same  proceeding  in  disproof  of  hb  or 
her  alleged  adulteiy.** 

^  Sic  in  the  printed  statute.    Qu.  **  inquinj," 

'  Mr.  J.  Lush  is  reported  to  have  ruled,  that,  notwithstanding  these  word^,  a 
person  under  sentence  of  death  is  incapable  of  being  a  witness,  R.  v.  Webb,  1 1 
Cox,  133.    Sed  qu. 

^  Independent  of  this  Act,  witnesses  are  competent,  though  not  compellabU\ 
to  testify  to  their  own  turpitude  ;  as  for  instance,  to  admit  that  their  fomier 
oaths  were  corruptly  fiilse,  R.  v.  Teal,  11  East,  309  ;  Rands  v.  Thomas,  5  IL  ^ 
Sel.  244 ;  or  to  prove  that  notes,  to  which  they  have  given  credit  and  currency 
by  their  signatures,  have  been  fraudulently  concocted  by  them.  Jordaine  r. 
Lashbrooke,  7  T.  R.  601,  overruling  Walton  v.  Shelley,  1  T.  R.  296.  In  feet,  the 
maxim  of  the  civil  law,  **  nemo  allegans  suam  turpitudinem  est  audiendus,**  i.^ 
not  recognised  in  English  coiui»  of  justice  :  and  the  decisions  of  Jefferies,C.  J., 
and  Legge,  B.,  who  are  both  reported  to  have  rejected  witnesses,  when  called 
to  prove  that  they  had  perjured  themselves  on  some  fonner  occasion,  are  no 
longer  of  any  authority.  See  Titus  Oates*  case,  10  How.  St  Tr.  1185, 1186 : 
and  Eliz.  Canning's  case,  19  How.  St  Tr.  632. 
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in  the  record,  or  any  lessor  of  the  pUiiitiff,  or  tenant  of 
BB  sought  to  be  recovered  in  ejectment,  or  the  landlord  or 
>erson  in  whose  right  any  defendant  in  replevin  may  make 
jice,  or  any  person  in  whose  immediate  and  individual 
any  action  may  be  brought  or  defended,  either  wholly  or  in 
or  [the  fauBband  or  wife  of  such  persons  respectively,']  pro- 
Iso  that  this  Act  shall  not  repeal  any  provision  [in  the  Now 
ct] : '  Provided  that  in  Coorts  of  Equity  any  defendant  to 
ise  pending  in  any  anch  court,  may  be  examined  as  a  ^itnefis 

behalf  of  the  plaintiff  or  of  any  co-defendant  in  any  such 
saving  Just  exceptions ;  and  that  any  interest,  which  eucb 
mt,  80  to  be  examined,  may  have  in  the  matters,  or  in  any 
mattera  in  question  in  the  cause,  shall  not  be  deemed  a  just 
on  to  the  testimony  of  such  defendant,  but  shall  only  be 
ired  as  affecting,  or  tending  to  affect,  the  credit  of  such 
uit  asa  witness." 

48.  It  will  be  seen  that,  by  the  provisoes  here  introduced,  ^ 
ew  exceptions  were  engrafted  on  the  general  mlo,  that  no 
ted  witness  Bhoold  be  incompetent  to  give  evidence;  and 
the  triumph  of  Mr.  Bentbam's  proposition,  that  "  in  the 
■er  of  objections  to  competency,  no  objections  ought  to  be 
1,"*  failed  to  be  complete.  lA  brighter  prospect,  however, 
)n  about  to  dawn ;  and  in  1846,  the  Legislature, — while  estab- 
the  County  Courts  by  the  Act  of  9  &  10  V.,  c.  95, — had  tlie 
}  to  enact,  that  "  on  the  hearing  or  trial  of  any  action,  or  on 
LOT  proceeding  under  this  Act,  the  parties  thereto,  their  wives 
1  other  persons,  may  be  examined  either  on  behalf  of  the 
r  or  defendant,  upon  oath  or  solemn  afiSrmation." '  After 
tdom  of  this  great  alteration  in  the  law  had  been  tested  and 


wonbi  within  brackets  were  repealcil  hy  14  &  15  V.,  c.  99,  §  1,     See 
1349. 

voids  within  brackets  were  repealed  by  16  &  17  V.,  o.  83,  §  4.    Sec 
:392. 

■-  4  ft  1  v.,  c.  26,  55  14—17.  *  1  BentL  Ev.  3. 

1.    See  also  6&  7  W.  4,c.  75,  §  36,ftnd  14  ft  IB  V.,  e.  57,5  10!, which 

parties  to  appeal  to  the  oaths  of  their  opponenU  in  the  Irish  Civil 
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thoroughly  proved  by  the  experience  of  six  years,  a  final  effort  was 
made  by  Lord  Brougham  to  induce  Parliament  to  carry  out  the 
principle  to  its  legitimate  extent.  This  effort  was  crowned  with 
almost  entire  success ;  and  the  statute  14  &  15  V.,  c*  99,  having 
received  the  Royal  assent  in  August,  1851,  came  into  operation  in 
the  following  September.^ 

§  1849.  The  first  three  sections  of  this  Act,  which  relate  to  the  S  l^' 
competency  of  witnesses,  are  as  follows: — 

"  I.  So  much  of  §  1  of  the  Act  of  6  &  7  V.,  c.  85,  as  provides 
that  the  said  Act  shall  '  not  render  competent  any  party  to  any 
suit,  action,  or  proceeding  individually  named  in  the  record,  or 
any  lessor  of  the  plaintiff,  or  tenant  of  premises  sought  to  be  re- 
covered in  ejectment,  or  the  landlord  or  other  person  in  whose 
right  any  defendant  in  replevin  may  make  cognisance,  or  any 
person  in  whose  immediate  and  individual  behalf  any  action  may 


*  §  20.  This  statute  was  prepared  by  the  author  of  the  present  work,  who 
originally  submitted  it  to  Ld.  Denman,  and  after  obtaining  his  sanction  to  the 
alterations  proposed,  intrusted  it  to  Ld.  Brougham.  It  was  first  introduced  into 
the  House  of  Lords  in  1849,  but  it  was  not  pressed  forward  during  that  or  the 
following  year,  in  consequence  of  the  threatened  opposition  of  Sir  J.  Jervis,  the 
then  Whig  Attorney-General. 

As  attempts  have  been  made  in  some  quarters  to  deprive  the  author  of  the 
credit  claimed  by  him  in  this  note,  he  has  thought  it  right,  in  self-defence, 
to  publish  an  extract  from  a  characteristic  letter  written  to  him  by  Lord 
Brougham,  which,  it  is  hoped,  will  appease  the  Demon  of  Detraction,  and 
settle  the  question  for  the  future.  The  extract  is  as  follows  : — *^  My  dear  P.  T. 
— 1000  congratulations.  I  have  also  congratulated  A.-G."  [that  is.  Sir  A.* 
Cockbum,  the  then  Att.-Gen.,  who  promoted  the  Bill  in  the  Commons],  "and 
he  deserves  great  credit.  He  has  done  it  manfully.  But  really,  after  all,  I 
regard  You  as  the  Legislature  on  this  occasion,  and  so  you  ought  to  be  con- 
sidered. The  letter  of  Denman,  in  which  he  extolled  you"  [this  refers  to  a 
letter  he  had  mentioned  in  a  former  note,]  "  was  in  answer  to  one  from  me 
saying  that,  if  we  succeeded,  we  owed  it  to  you — your  learning  and  zeal,  judg- 
ment and  perseverance, — in  which  he  fully  agreed.  It  is  really  a  solid  victoiy, 
and  I  think  we  must  now  (».«.,  after  it  is  passed  on  Monday,  and  also  alter  the 
amendments  are  swallowed  by  Jonathan"  [Lord  Chancellor  Truro,]  ''and 
Cranworth — or  given  up  by  the  Com., — ^till  then  we  are  not  safe),  begin  to 
show  wliat  has  not  yet  been  at  all  made  known, — (I  wrote  from  Quines 
warning  against  prematurely  disclosing  what  would  d — ^n  the  Bill), — I  mean 
the  revolution  it  will  make  in  judicature,  and  even  in  jurisprudence, — as  wvll 
as  in  the  moral  condition  of  societv," 
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jht  or    defended,  either  wholly  or  in  part,'  is  hereby 

Dn  the  trial  of  any  iasue  joined,  or  of  any  matter  or  ques- 
on  any  inquiry  arieing  in  any  suit,  action,  or  other  pro- 
in  any  court  of  justice,  or  before  any  person  having  by 

by   consent   of  parties,  authority  to  hear,  receive,   and 

evidence,  the  parties  thereto,  and  the  persons  in  whose 
ay  such  suit,  action,  or  other  proceeding  may  be  brought 
ided,  shall,  except  as  hereinafter  excepted,  be  com- 
nd  compellable  to  give  evidence,  either  viva  voce  or  by 
lu,  according  to  the  praetice  of  the  court,  on  behalf  of 
r  any  of  the  parties  to  the  said  suit,  action,  or  other 
Qg." 

Bat  nothing  herein  contained  shall  render  any  person, 
any  criminal  proceeding  is  charged  with  the  commission 
ndictable  offence,  or  any  offence  punishable  on  summary 
)□,  competent  or  compellable  to  give  evidence  for  or 
limself  or  herself,  or  shall  render  any  person  compellable 
ir  any  question  tending  to  criminate  himself  or  herself,^ 

in  any  criminal  proceeding  render  any  husband  com- 
r  oompellahle  to  give  evidence  for  or  against  his  vrife,  or 

competent  or  compellable  to  give  evidence  for  or  against 

MUld." 

I  be  observed  tlut  this  section  repeals  the  wbole  of  the  finrt  provira 
Ld.  Denman'g  Act,  excepting  tliu  wurda  at  the  eud  of  it,  "or  tin  hiu- 
if*  oJtttA  ftnon*  rttptctittly."  Tliem;  words  &k  repealed  uow  by  37  & 
W,  and  also  by  16  4  17  V.,  c.  83,  5  4. 

>roviBO  contained  in  this  last  line  and  a  half  was  most  injndiciouslj 
1  into  the  Act  hj  the  House  of  Loiils  at  the  pressing  instance  of  Ld. 
La  Ld.  Campbell  pointed  out  at  the  time,  it  is  merelj  calculated  to 
Its  where  none  Bhould  exint     By  tlie  general  law  of  the  land,  tvery 

protected  from  answering  queatiuns,  where  the  answer  would  t«nd 
crinkinate  himself,  or  to  expose  him  to  any  penalty,  forfeiture,  or 
cal  censure ;  and  as  the  Act  simply  makes  parties  witaesses,  it  is 
ut,  without  any  spedal  enactment,  they  might  have  claimed  the  sanie 
L  aa  all  other  penons  under  examination.     But  how  stands  the  matter 

Act  states  that  thej  cannot  be  forced  to  criminate  themselves.  Good ; 
ley  be  compelled  to  disclose  what  will  render  them  liable  to  penalties, 
I,  or  spiritual  reprimands  t  Is  the  maxim,  "  ezprewum  faeit  etuan 
to  apply,  or  can  the  party  give  the  go-by  to  the  statute,  and  rest  on 
ion  law  I 


1134  PABTIES  TO  BECOED  ADMISSIBLE  WITNESSES.       [PABT  IIL 

"The  4th  Section  ran  thus  : — ''  Nothing  herein  contained  shall 
apply  to  any  action,  suit,  proceeding,  or  bill,  in  any  court  of  conunon 
law,  or  in  any  ecclesiastical  court,  or  in  either  House  of  Parliament, 
instituted  in  consequence  of  adultery,  or  to  any  action  for  breach  of 
promise  of  marriage."  ^ 

§  1350.  Although  at  the  time  when  these  sections  first  came  §  12l^ 
into  operation,  learned  judges  might  have  been  found,  who, 
taking  a  cautious  Tiew  of  the  subject,  were  inclined  to  regard  the 
examination  of  parties  as  a  questionable,  if  not  a  very  dangerous, 
experiment ;  it  is  believed,  that,  at  present,  every  eminent  lawyer 
in  Westminster  Hall  will  most  readily  admit,  that  this  change  in 
the  law  has  been  productive  of  highly  beneficial  results.  In 
courts  of  law,  it  has  not  only  enabled  very  many  honest  persons 
to  establish  just  claims,  which,  under  the  old  system  of  exclusion, 
could  never  have  been  brought  to  trial  with  any  hope  of  success ; 
but  it  has  deterred  at  least  an  equal  number  of  dishonest  men  from 
attempting,  on  the  one  hand,  to  enforce  a  fraudulent  demand,  alid, 
on  the  other,  to  set  up  a  fictitious  defence.  The  knowledge  ihat  a 
party  might  tell  his  own  story  to  the  court  and  jury,  has  operated 
strongly  as  an  encouragement  to  the  suitor  who  was  the  witness  of 
truth ;  while  the  dread  of  cross-examination,  and  consequent  ex- 
posure, has  had  a  corresponding  tendency  to  check  litigation,  in 
cases  where  a  verdict  could  only  be  obtained  through  the  medium  of 
perjury.  In  Courts  of  Equity  the  same  advantages  have  arisen, 
so  far  as  respects  the  power  now  first  granted  to  parties  of  giving 
testimony  in  their  own  favour ;  while  defendants,  who,  xmder  the 
former  law,  would  have  been  forced  to  file  cross  bills  for  the  purpose 
of  **  scraping  the  conscience "  of  plaintiflFs,  have  been  enabled  to 
effect  that  desirable  object  without  having  recourse  to  this  dilatory 
and  costly  proceediiig.  The  Common  Law  Commissioners  hare 
expressed  an  opinion  most  favourable  to  the  merits  of  the  measure, 
observing  in  their  second  Eeport,*  that  "  according  to  the  con- 
current testimony  of  the  bench,  the  profession,  and  the  public,  the 
new  law  is  found  to  work  admirably,  and  to  contribute  in  an  eminent 


1  This  sect,  was  repealed  by  32  &  33  V.,  c.  68,  §  1.     See  post,  §  1355. 
»  P,  11. 
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0  the  administration  of  jostice ;  "  and  these  aentiments 
n  recently  confirmed  by  a  Parliamentary  arowal,  in  which 
[ared  that  "  the  discovery  of  truth  in  courts  of  justice  has 
tally  promoted  by  the  remoTsl  of  restrictionB  on  the  admis- 
>f  witnesBes.'" 

1.  On  one  point,  the  Act  of  1851  was  essentially  defective;  §  1219 
lugh  it  rendered  husbands  and  wives  admisflible  witnesses 
[ainst  each  other,  when  both  were  jointly  parties  as  plain- 
[efendants,*  it  did  not  further  interfere  with  the  common 
;,  which, — except  in  the  County  Courts,'  the  Barmote 
if  Derbyshire,*  and  the  Court  of  Bankruptcy,' — precluded 
le  husband  or  the  wife  &om  giving  testimony  in  a  cause  in 
he  other  was  a  party.  This  defect  in  the  measore,  which 
existence  to  the  unyielding  opposition  of  Lord  Chancellor 
ind  the  cantions  misgivings  of  Lord  Cranwortb,  was  soon 

1  be  productive  of  much  practical  injustice  ;  and  an  attempt 
irdingly  made  to  get  rid  of  the  difficulty,  by  putting  a  forced 
tation  upon  the  language  of  the  statute.  The  attempt 
s  it  deserved  to  do ;  *  and  Lord  Brougham  once  more  had 
I  to  the  Legislature.  The  Evidence  Amendment  Act  of 
'as  passed  with  universal  consent,  and  the  law  which  governs 
aissibility  of  the  testimony  of  married  persons,  was  thus 
in  a  tolerably  sound  footing. 

1*2.  The  first  four  sections  of  that  Act  are  as  follows : —  §  1219a 

"  On  the  trial  of  any  issue  joined,   or  of  any  matter  or 

1,  or  on  any  inquiry  arising  in  any  suit,  action,  or  other 

ing  in  any  court  of  justice,  or  before  any  person  having  hy 

ly  consent  of  parties  authority  to  hear,  receive,  and  examine 

i,  the  husbands  and  wives  of  the  parties  thereto,  and  of  the 


32  &  33  v.,  c  68. 

StokehiU  and  Wife  v.  Pettingell,  21  L.  J.,  Q.  B.  249,  n. 

9  &  10  v.,  c.  95,  §  83,  cited  ante,  §  1348. 

14  &  15  v.,  c  04,  §  18. 

See  the  Repealed  Act,  12  &  13  V.,  c  106,  §  118. 

Stapleton  r,  Crofts,  18  Q.  B.  367  ;  BarUt  v.  Allen,  7  Ex.  R.  ( 

1«  4  17  v.,  c  83. 
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persons  in  whose  behalf  any  such  suit,  action,  or  oiher  proceeding 
may  be  brought,  or  instituted,  or  opposed,  or  defended,  shall,  exoept 
as  hereinafter  excepted,  be  competent  and  compellable  to  give  evi-  • 
dence,  either  Tiva  voce  or  by  deposition  according  to  the  practice  of 
the  court,  on  behalf  of  either  or  any  of  the  parties  to  the  said  suit, 
action,  or  other  proceeding." 

§  2.  ''  Nothing  herein  shall  render  any  husband  competent  or 
compellable  to  give  eyidence  for  or  against  his  wife,  or  any  wife 
competent  or  compellable  to  give  eyidence  for  or  against  her  hus- 
band, in  any  criminal  proceeding,  [or  in  any  proceediDg  instituted 
in  consequence  of  adultery."]^ 

§  3.  ''  No  husband  shall  be  compellable  to  disclose  any  com- 
munication made  to  him  by  his  wife  during  the  marriage,  and  no 
wife  shall  be  compellable  to  disclose  any  communication  made  to 
her  by  her  husband  during  the  marriage." 

§  4.  "  So  much  of "  §  1  of  6  &  7  V.,  c.  86,  "  as  provides  that 
the  said  Act  shall  not  render  competent  the  husband  or  wife  of  any 
party  to  any  suit,  action,  or  proceeding,  individually  named  in  the 
record,  or  of  any  lessor  of  the  plaintiff,  or  of  the  tenant  of  premises 
sought  to  be  recovered  in  ejectment,  or  of  the  landlord  or  other 
person  in  whose  right  any  defendant  in  replevin  may  make  cogni- 
sance, or  of  any  lessor  in  whose  immediate  and  individual  behalf 
any  action  may  be  brought  or  defended,  either  wholly  or  in  part, 
is  hereby  repealed." 

§  1358.  The  least  justifiable  of  all  the  exceptions  engrafted  on  §  i- 
the  Evidence  Amendment  Act  of  1851,  was  that  which  related  to 
actions  for  breach  of  promise  of  marriage.  This  exception  was  not 
to  be  found  in  the  original  draft  of  the  Bill,  but  was  the  result  of 
over-caution  while  the  measure  was  before  the  House  of  Lords. 
From  the  first  the  expediency  of  excluding  the  testimony  of  parties 
to  such  actions  was  regarded  by  the  promoters  of  the  Bill  as  ex- 
tremely problematical ;  and  they  who  afterwards  watched  the  working 
of  the  new  law  were  not  slow  in  coming  to  the  conclusion,  that 
actions  of  this  nature  were  precisely  those  in  which  juries  ought  to 
have  the  advantage  of  seeing  the  litigants,  and  of  hearing  what 

»  The  words  within  brackets  were  repealed  by  32  &  33  V.,  c  68,  §  1.     See 
post,  §  1355. 
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ight  have  to  say  on  either  side.  The  repeal,  therefore,  of 
oxiouB  exception  was  only  a  question  of  time,  and  at  length, 
',  it  was  effected  with  general  approval,  principally  through 
rtions  of  Mr.  Justice  Denman.'  In  order,  howeyer,  to  guard 
the  fancied  danger  of  jurj-men  being  biassed  by  the  charms 
of  the  gentler  sex,  the  Act  in  question, — after  specially  en- 
iat  "the  parties  to  any  action  for  breach  of  promise  of 
e  shall  be  competent'  to  give  evidence  in  such  action," — 
to  provide,  that  no  plaintiff  in  any  such  action  "  shall 
a  verdict,  unless  his  or  her  testimony  shall  be  c<yrroh<yrated," 
}j  'trifles  light  as  air,'  but— "1^  some  other  material 
i  in  support  of  such  promise."* 

4.  When  the  Evidence  Acts  of  1851  and  1853  were  respec-  §  i2:il 
ifore  Parliament,  it  was  not  surprising  that  the  Legislature 
led  to  exclude  from  their  .operation  the  parties  to  any  pro- 
iustituted  in  consequence  of  adultery,  and  the  hasbands  and 
such  parties.  Obvious  reasons  would  occur  to  any  man, 
jQdants  in  these  suits  should  not  be  exposed  to  the  almost 
\Ae  temptation  of  committing  perjury  ;*  and  their  exclusion 


i.  Brougham's  Act,  they  are  also  "  compellable  "  to  give  evidence,  nee 
49. 

33  v.,  c.  68,  5  2.  See  Hickey  t.  Campion,  I.  R.,  6  C.  L.  557  ;  Bessela 
L  R.,  S  C.  P.  D.  26B,  per  Ct.  of  App.  ;  46  L.  J.,  C.  P.  467,  S.  C. 
m  thlB  Buliject  the  powerful  otjBervationn  of  Ld.  Denman  (then 
man),  in  Queen  Caroline's  trial  r — "We  have  been  told,"  naid  he, 
rgumi  might  be  produced  as  a  witneM  in  oui  exculpation,  but  we 
1  to  be  n  fiction  of  lawyers,  which  common  sense  and  natural  feeling 
\xt.  The  very  call  is  one  of  the  unparalleled  circumatjuices  of  this 
laiy  caae.  From  the  beginning  of  the  world  no  instance  is  to  Ih; 
B  man  accused  of  adultery  being  called  as  a  wititeM  to  disprove 
*  How  shameful  an  inquisition  would  the  cuntnity  prucliii: 
Great  as  is  the  obligation  to  veracity,  the  circumstances  might  raise 
n  the  most  conscienliouB  mind  whether  it  ought  to  prevail.  Mere 
light  tli!ipute  with  plausible  orgtimente  on  either  side,  but  the 
■elings  of  mankind  would  lie  likely  to  triumph  over  their  moral 
Suppofiing  the  existence  of  guilt,  perjury  itttelf  would  he  ihouglit 
:u)roparison  with  the  exposure  of  a  confiding  woman.  It  follows  that 
[ueetion  ought  in  any  ca»e  to  be  administered,  nor  «uch  leinplation 
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from  the  witness-box  seemed  at  that  time  to  afford  the  only  safe 
mode  of  avoiding  such  a  result.  In  the  year  1857,  however,  when 
the  law  of  divorce  was  amended,  doubts  were  caused  by  the  obscure 
language  of  the  amending  statute,^  as  to  how  far  the  old  doctrines 
of  the  common  law  in  relation  to  the  competency  of  witnesses  were 
to  be  recognised  in  the  New  Divorce  Court.  These  doubts  gave 
rise  to  fresh  legislation,  which  in  its  turn  gave  rise  to  fresh  doubts 
and  diflBculties.^    • 

§  1355.  At  length  Mr.  Justice  Denman  carried  through  Parlia-  §1-^ 
ment  a  measure,^  which  is  supposed  by  many  lawyers  to  have  made 
the  law  what  it  ought  to  be.  After  repealing  the  4th  section  of  the 
Act  of  1851,  and  so  much  of  the  2nd  section  of  the  Act  of  1858, 
"  as  is  contained  in  the  words  *  or  in  any  proceeding  instituted  in 
consequence  of  adultery/  "  it  proceeds  to  enact,  in  §  3,  as  follows : — 
"  The  parties  to  any  proceeding  instituted  in  consequence  of  adul- 
tery, and  the  husbands  and  wives  of  such  parties,  shall  be  competent* 
to  give  evidence  in  such  proceeding  :  Provided  that  no  witness  in 
any  proceeding,  whether  a  party  to  the  suit  or  not,  shall  be  liabk 
to  be  asked  or  bound  to  answer  any  question  tending  to  show  that 
he  or  she  has  been  guilty  of  adultery,  unless  such  iivdtness  shall 
have  already  given  evidence  in  the  same  proceeding  in  disproof  of 
his  or  her  alleged  adultery."  *•  The  language  used  in  this  proviso, 
though  not  free  from  ambiguity,  will  not  protect  a  party,  who 
tenders  himself  as  a  witness  for  the  purpose  of  disproving  one  act 
of  adultery,  from  being  cross-examined  respecting  other  acts,  pro- 
vided that  these  last  be  duly  charged  in  the  pleadings.^  Neither 
does  the  statute  render  inadmissible  the  evidence  of  a  witness  that 


given  to  tamper  with  the  sanctity  of  oaths."    Quoted  in  1  Ld.  Brougham's 
Speech.  248. 

»  See  and  compare  20  &  21  V.,  c.  86,  §§  41,  43,  46,  and  48. 

'  See  Acts  and  cases  cited  in  5th  ed.  of  this  work,  §§  1220  b,  1220  c,  1220  d. 

3  32  &  33  v.,  c.  68. 

*  By  Ld.  Brougham's  Acts  they  are  also  "  compellable  "  to  give  evidenw,  *c 
ante,  §§  1349,  1352. 

*  See  ante,  §  1347,  n.  3,  ad  fin.  as  to  the  Scotch  Law. 

«  Brown  v.  Brown  &  Paget,  3  Law  Rep.,  P.  &  D.  198  ;  43  L.  J.,  Pr.  &  Kdt 
33,  o.  C 
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le  has  committed  adultery,  bat  it  simply  protects  tbe  wit- 
m  being  questioned  oq  the  subject,  in  the  event  of  the  pro- 
being  claimed.'     No  one  bat  the  witness  has  any  right  to 


i6.  Regard  being  had  to  each  of  the  exceptions  specified  in  §  1222 
B  of  1851  and  1868,  ae  are  etill  in  force,  and  a  reference 
[bo  made  to  certain  other  legal  rales,  which  will  presently  be 
led,  the  law  will  be  foand  to  treat  Jqvt  claeses  of  perHons  as 
ly  incompetent  to  testify ;  namely,  first,'  those  persons  who, 
;riminal  proceeding,  are  charged  with  the  commission  of  any 
lie  offence,  or  any  offence  punishable  on  siimmary  conviction, 
t  least  as  relates  to  their  giving  evidence  on  oath  either  for  or 

themselves ;  secondly,*  the  husbands  and  wives  of  persons, 
I  defendants  in  any  criminal  proceeding ;  thirdly,  in  cases  of 
:ason  and  misprision  of  treason ,  other  thui  such  as  consists  in 
I  or  attempting  to  injure  the  Queen's  person,'  those  persons 
!  not  included,  or  properly  described,  in  tbe  list  of  witoesses 
id  to  the  defendant  parsuant  to  statute  ;*  and  lastly,  persons 
of  snfBcient  understanding  to  know  what  they  are  about.^ 

first  and  second  of  these  general  roles  a  few  exceptions  have 
[grafted,  which  will  be  noticed  in  their  proper  places. 


57,  The  Jirat  class  of  persons  whom  the  law  in  general  §  1223 
I  as  partially  incompetent  to  testify,  includes  defendants  in 
ooinal  courts,  and  parties  charged  before  magistrates  with 
offences.  It  has  been  seen  that  Lord  Brougham's  Act  of 
in  making  parties  to  the  record  admissible  witnesses,  has 
ily  provided  in  §  S,^  that  nothing  in  the  Act  "shall  render 
-son,  who  in  any  criminal  proceeding  is  charged  with  the 


blethwaite  v.  Hebblethwaite,  39  L.  J.,  Pi.  &  Mat.  15  ;  2  Iaw  Rep.,  P. 
S.  C. ;  Babbage  v.  Babbage,  2  Law  Rep.,  P.  &  D.  222. 
lUethwaite  v.  Hebblethwaite,  39  L.  J.,  Pr.  &  Uat  15 ;  2  Law  Rep.,  P. 
,  S.  C.  »  Poat,  i  1357. 

,,  ;  1362. 
39  &  40  G.  3,  c.  93  ;  1  &  2  Q.  4,  c.  24,  §  2,  Ir. ;  5  &  6  V.,  c  61,  §  1 ; 


•ee. 


:.  21,  §  11  ;  poet,  §  1373. 
§  1349. 


'  Post,  §  1375. 
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commission  of  any  indictable  offence,  or  any  offence  punishable  on 
summary  conviction,  competent  or  compellable  to  give  evidence  for 
or  against  himself  or  herself."  Now  this  proviso  calls  for  three 
observations.  In  the  first  place,  it  does  not  say  that  the  persons 
specified  in  it  shall  not  be  rendered  by  the  Act  competent  or  com- 
pellable to  give  evidence  at  aU,  but  merely  that  they  shall  not  be 
allowed  or  forced  to  testify /or  or  against  themselves.  In  the  event, 
therefore,  of  several  persons  being  jointly  indicted,  it  would  seem 
to  be  no  unreasonable  proposition  to  contend,  that  any  one  of  them 
might,  under  §  2,  be  called  as  a  witness  either  for  or  against  his 
co-defendants,  excepting  only  in  those  few  cases,  where  the  indict- 
ment was  so  framed  as  to  give  him  a  direct  interest  in  obtaining 
their  discharge.  Indeed,  for  some  years  this  was  considered  to  be 
the  law  by  many  judges,^  though  some  doubted;^  and  at  last  in 
1872,  on  the  point  being  reserved  for  the  Court  of  Criminal  Appeal, 
that  Court,  after  much  discussion,  decided  that  Lord  Brougham's 
Act  was  not  intended  to  alter,  and  did  not  in  fjBict  alter,  the  ancient 
law  of  England,  which  prohibited  any  attempt  to  examine  or  cross- 
examine  any  prisoner  on  his  trial.^  Whenever,  therefore,  it  becomes 
necessary  to  obtain  the  testimony  of  a  defendant  in  a  criminal  trial 
as  against  his  co-defendants,  the  proper  com'se, — ^unless  he  has 
pleaded  guilty  on  his  arraignment  and  is  therefore  not  given  in 
charge  to  the  jury,* — is  either  to  enter  a  nolle  prosequi,^  or  to  apply 
for  a  verdict  of  acquittal  before  opening  the  case ;  *  though  the 
court,  in  its  discretion,  will  direct  an  acquittal  either  during  the 
progress  or  at  the  termination  of  the  inquiry,  if  no  evidence  has 
been  given  inculpating  the  party  who  is  sought  to  be  made  a  witness.^ 
As  soon  as  a  prisoner  has  been  thus  acquitted  he  becomes  com- 


*  See  R.  V.  Deeley,  11  Cox,  607,  per  Mellor,  J. ;  R.  v,  Stevenson  &  Coulter, 
per  Ball,  J.,  at  Armagh,  on  4  March,  1851.  The  indictment  in  this  last  c^ae 
was  for  an  aggravated  assault,  and  Coulter  wrs  examined  as  a  witness  £«r 
Stevenson,  M.S.  See,  also,  Winsor  v.  R,  35  L.  J.,  M.  C.  161 ;  7  R  &  S.  490 ; 
1  Law  Rep.,  Q.  B.  390,  S.  C. ;  10  Cox,  276,  S.  C.  nom.  R  v.  Charlotte  Winaor. 

'  See  R.  V.  Jackson,  6  Cox,  525. 

»  R  V.  Payne,  41  L.  J.,  M.  C.  65,  per  16  Judges  ;  12  Cox,  118,  and  1 
Rep.,  C.  C.  349,  S.  C.  *  R.  v.  Gallagher,  13  Cox,  61, 

*  R  v.  Sherman,  C&n,  temp.  Haidw.  303  ;  R  v,  Ellis,  1  M'Nally,  Ev.  55. 

*  R  V,  Rowland,  Ry.  &  M.  401,  per  Abbott,  C.  J. 
7  R  V,  Eraser,  1  M*Nally,  Ev.  56  ;  R  v.  O'Donnell,  7  Cox,  337. 
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to  testify,  either  for  the  Crown,  or  for  his  former  co- 
ats.' 

8.  The  second  point  which  it  is  important  to  notice  with  § 
to  the  proviso  in  qnestion  is,  that  it  merely  applies  to  persons 

charged  in  any  criminal  proceeding,  either  with  indictaUe 
,  or  with  offences  punishable  by  summary  cotivicHon."  Penal 
ngs  instituted  in  the  Ecclesiastical  Courts  do  not  fall  within 
r  these  two  categories ;  and,  consequently,  if  the  office  of 
je  be  promoted  against  a  clergyman  for  immoral  conduct, 
ndant  will  be  competent  to  testify  in  his  own  behalf,  and 
n  be  subjected  to  examination  on  the  part  of  the  prosecu- 
[t  may  be  true  that  he  cannot  be  compelled  to  answer  any 
18  tending  to  expose  him  to  conviction,  though  this  is  a 
1  which,  as  before  observed,*  some  doubt  may  possibly  be 
led  ;  but  should  he  rely  on  his  legal  protcctiou  and  decline 
iT,  the  inference  against  him  raised  by  such  conduct  must 
sity  be  strong.^  It  is  equally  obvious  that  qui  torn  actions 
Ities, — although  to  a  certain  extent  they  partake  of  a  penal 
r, — are  not  included  in  the  language  of  the  proviso ;  and 
adants  in  such  actions  may  therefore  be  examined  on  cither 
lie  same  remark  applies  to  many  charges  preferred  before 

which,  although  in  one  sense  they  may  be  regarded  as 

proceedings,   do   not    result    in    summary    convictions. 

these  may  be  mentioned  applications  for  orders  of  affiha- 

>ud  it  is  certainly  not  the  least  important  benefit  conferred 

O'DunneU,  7  Cox,  341,  342,  per  Munalian,  C.  J. 
:  worde  apply  to  an  inrnrmation  againxt  a  party  luider  1  &  2  W.  4,  c. 
[or  using  snarvs  to  take  game,  not  having  a  garae  certificate.  Catlell 
27  I*  J.,  M,  C.  167  ;  E.  B.  &  E.  91,  S.  C.  Also  to  a  summonB  before 
■ionR,  to  enforce  a  penalty  for  keeping  a  dog  without  a  licence,  con- 
iu!  Dogs'  BegulaCion,  Ireland,  Act,  1865  ;  R.  v.  Sullivan,  I.  B.,  8  C. 

r  Norwich  v.  Peane,  37  L.  J.,  Ec  C.  90 ;  2  Law  Bep.,  Adm.  &  Ecc. 

^,  per  Sir  B.  Phillimore,  overruling  Burder  v.  O'Neil,  9  Jur.,  N.  8. 

New  R.  651,  8.  C,  per  Dr.  Lushington.     See,  also,  Beniey  v.  Bp.  of 

3«  L.  J.,  Ec.  C.  in,  per  Pr.  C. 

ate,  p.  1133,  n.  2. 

len.  t.  Badloff.  10  Ex.  E.  98,  per  Martin,  B. ;  107,  per  Parke,  B, 

Berry,  Bell,  C.  C.  4(!,  59  ;  R.  v.  Li-lilf..,,!,  C  E.  &  B,  S-22. 
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by  the  Act,  that  men  haye  now  an  opportunity  afforded  them  of 
defeating  the  false  accusations  of  unscrupulous  and  designing 
women.^ 

§  1859.  As  serious  doubts  have  been  entertained,  whether  an  §1225 
information  filed  by  the  Attorney-General  in  the  Court  of  Exche- 
quer for  the  recovery  of  penalties  consequent  on  a  breach  of  the 
revenue  laws,  was,  or  was  not,  such  a  "criminal  proceeding"  as 
to  render  the  defendant  an  inadmissible  witness,^  the  Legislature 
has^i;^  times  interposed  with  the  view  of  clearing  up  the  matter 
by  positive  enactment.  The  first  two  attempts^  failed  from  jrant 
of  competent  skill  in  the  draughtsman.^  The  third  only  partially 
succeeded ;  ^ — but,  on  the  fourth  occasion  an  Act  was  passed,'  which 
would  seem  to  have  settled  the  point  by  enacting  afl&rmatively,  that 
the  Evidence  Acts  of  1851  and  1858^  shall  extend  "  to  proceed- 
ings at  law  on  the  Kevenue  side  of  the  Court  of  Exchequer,"  and  by 
enacting  negatively,  that  such  proceedings  "  shall  not  be  deemed 
criminal  proceedings  "  within  the  meaning  of  the  said  Acts. 
However,  this  language  was  still  deemed  insufl&cient,  and  conse- 
quently, in  1876,  a  fifth  statute  declared,  that  where  any  proceed- 
ings are  had  under  the  Customs  Acts  "  in  the  Exchequer  Division 
of  the  High  Court  of  Justice  on  the  Bevenue  Side,  the  defendant 
shall  be  competent  and  compellable  to  give  evidence."®  It  is  hoped 
that  the  question  may  be  now  allowed  to  rest. 

1360.  Notice  should  here  be  taken,  that  whenever,  pursuant  to  the  ( 129 
custom  of  the  Navy,  a  court-martial  is  held  to  inquire  into  the 
cause  of  the  wreck,  loss,  destruction,  or  capture  of  one  of  her 
Majesty's  ships  of  war,  and  no  specific  charge  is  made  against  any 
officer,  seaman,  or  other  person  in  the  fleet,  all  or  any  of  the  crew 
may,  upon  their  trial,  ''  give  evidence  on  oath  or  affirmation  before 


1  See  ante,  §  964. 

2  Att.-Gen.  v,  Hadloff,  10  Ex.  R.  84.     Pollock,  C.  B.,  and  Parke,  fi.,  held  thai 
the  defendant  was  not  a  competent  witness;  Piatt  and  Martin,  Bs.  held  that  he  wa?. 

3  17  &  18  v.,  c.  122,  §  16  ;  18  &  19  V.,  c.  96,  §  36 ;  repd.  by  28  &  29  V., 
c.  104,  §  33.  *  See  §  1225  of  2nd.  Ed.  of  this  work. 

«  20  &  21  v.,  c.  62,  §  14  ;  repd.  by  28  &  29  V.,  c.  104,  §  33. 

«  28  &  29  v.,  c.  104,  §  34.  7  14  &  16  V.,  c.  99  ;  16  &  17  V.,  c.  83. 

'^  39  &  40  v.,  c.  36,  §  259, 
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rt  tonchmg  any  of  the  tuattere  then  tmder  inquiiy,"  bat  no 
rson  "  shall  be  obliged  to  give  any  evidence  which  may  tend 
inate  himself."^  Again,  onder,  "  The  Merchant  Shipping 
76,"  any  person,  who  is  charged  with  the  misdemeanor  of 
:  a  ship  to  sea  in  an  onseawortby  state  so  as  to  endanger 
empowered,  in  self-defence,  to  give  evidence  in  the  same 

as  any  other  witness,"*  So,  if  criminal  proceedings  be 
1  respect  of  an  offence  under  either  of  the  Mines  Regulation 
:  187'2,  the  owner,  agent,  or  manager  of  any  coal  mine,  and 
ler  or  agent  of  any  metalliferous  mine,  "  may,  if  he  think 
worn  and  examined  as  an  ordinary  witness  in  the  case,  where 
larged  in  respect  of  any  contravention  or  non-compliance  by 

person."'  So,  in  all  cases  of  summary  proceedings,  either 
he  Licensing  Act,  1872,*  or  under  "  the  Sale  of  Food  and 
Act,  1875," '  the  defendant  and  his  wife  shall  be  competent 
evidence.  So,  npon  the  hearing  of  any  indictment  or  in- 
on  under  §§  4,  5  and  6  of  the  Conspiracy  and  Protection  of 
y  Act,  1875,  the  respective  parties  to  the  contract  of  service, 
usbands  and  wives,  shall  be  deemed  competent  witnesses.' 
ler  the  Act  of  40  &  41  V.,  c.  14,  "  on  the  trial  of  any  in- 
it  or  other  proceeding  for  the  non-repair  of  any  public 
y  or  bridge,  or  for  a  nuisance  to  any  public  highway,  river, 
ge,  and  of  any  other  indictment  or  proceeding  instituted  for 
rpose  of  trying  or  enforcing  a  dvil  right  only,  every  de- 
:  to  such  indictment  or  proceeding,  and  the  wife  or  husband 
such  defendant,  shall  be  admissible  witnesses  and  compel- 
)  give  evidence."^ 

61.  The  third  observation  suggested  by  the  proviso  in  Lord  ! 
iam'8  Act  is,  that  it  does  not  render  the  persons  specified 
>etent  to  testily  either  for  or  against  tliemselves, — for  the 


i  30  v.,  c.  109,  5  fl2.  Under  tbeac  pro^iaions,  when  a  Court  Martial 
d  iji  Kov.,  1871,  respectiug  tlie  loss  of  the  M^iera,  Captain  Thnipp 
ibled  to  (,^ve  evidence  on  oath,  and  was  thereui^n  honoumbly 
A.  »  3fl&40  V.,c.  80,  §4. 

t  36  v.,  c.  76,  5  63,  r.  4 ;  and  c.  77,  5  34,  r,  4. 
1 36  v.,  c.  94,  §  61,  r.  4.  •  38  &  39  V.,  c.  63,  §  21. 

!t  39  v.,  c.  86,  §  11.  ^  §  1. 
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Act  is  in  no  respect  a  disqiialifying  statute, — ^but  it  simply  leaves 
untouched  the  previous  law  on  the  subject.  In  whatever  cases, 
therefore,  previous  to  the  passing  of  the  Act,  defendants  charged 
with  offences  were  rendered  competent  to  give  evidence,  they  maj 
still,  notwithstanding  the  proviso,  be  examined  as  witnesses. 
The  principal  statutes  which  authorise  such  an  examination,  will 
be  found  to  relate  to  cases  in  which  the  defendant  is  either  a 
nominal  party  on  the  record,  or  is  only  one  of  many  persons  against 
whom  the  proceeding  is  really  instituted. 

§  1362.  The  second  general  rule  of  exclusion, — subject  to  some  §  lS!l 
few  exceptions,  which  are  elsewhere  mentioned,^ — ^precludes  hus- 
bands and  wives  from  giving  testimony  for  or  against  each  other 
in  any  criminal  proceeding.^  This  is  the  common-law  rule,  which 
has  not  been  interfered  with  either  by  the  Act  of  1851,  or  by  the 
Act  of  1853.  Both  statutes  contain  an  express  proviso,  that 
nothing  therein  shall  '^  render  any  husband  competent  or  com- 
pellable to  give  evidence  for  or  against  his  wife,  or  any  wife  com- 
petent or  compellable  to  give  evidence  for  or  against  her  husband, 
in  any  criminal  proceeding."*  The  object  of  the  proviso  in  the 
first-named  Act  has  been  much  misunderstood  by  the  judges.^ 
Mr.  Baron  Parke  observes,  with  characteristic  prudence,  that  the 
clause  was  introduced  '^  perhaps  unnecessarily."  Mr.  Baron  Martin, 
more  bold,  treats  it  as  an  obvious  error;  while  Sir  Frederick 
Pollock  and  Mr.  Justice  Grompton  are  willing  to  consider  that  "  it 
was  inserted  ex  majori  cautela."  Thus  far  the  judges ;  but,  iu 
point  of  fact,  there  was  no  error  or  needless  caution  in  the  matter. 
As  the  bill  originally  stood,  the  clause  was  obviously  necessanr, 
because  husbands  and  wives  were  made  competent  witnesses.  The 
enactment,  however,  to  that  effect,  after  having  been  struck  out  in 
the  Upper  House  and  re-insei-ted  by  the  Commons,  met  with  bo 


>  See  ante,  §  1360,  and  post,  §§  1371,  1372. 

*  In  India  the  law  is  otherwise.  §  120  of  the  Ind.  Ev.  Act,  1872,  enacl«s 
that  **  in  criminal  proceedings  against  any  person,  the  husband  or  wife  of  eiich 
person,  respectively,  shall  be  a  competent  witness." 

5  14  &  15  v.,  c.  99,  §  3 ;  16  &  17  V.,  c  83,  §  2. 

*  See  Barbat  v.  Allen,  7  Ex.  R  615,  616;  Stapleton  v.  OrofU,  18  Q.  B.  3^; 
Kemot  V,  Pittis,  2  E.  &  B,  425. 
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IB  an  opposition  when  the  bill  was  returned  to  the  Lords, 
was  withdrawn  at  Uie  last  moment.  The  Act,  therefore, 
isssed  in  a  form  which  left  the  law  of  hoBband  and  wife 
y  where  it  found  it, — excepting  only  in  those  few  cases 
oth  of  them  are  either  parties  to  the  record,  or  persons  in 
lehalf  the  action  is  brought  or  defended.  Whenever  this 
things  occurs,  the  wife,  as  a  party,  or  an  interested  person, 
ider  the  express  terms  of  the  second  section,  give  evidence 
gainst  her  husband,  and  the  hasband,  in  like  manner,  may 
dence  for  or  against  his  wife ;  and  it  was  merely  because  a 
d  his  wife  are  sometimes  both  of  them  parties  to  the  same 
ent  or  other  criminal  proceeding,  that  the  clause  prohibiting 
inder  such  circumstances,  &om  testifying  for  or  against  each 
cas  retained  in  the  Act,  although  the  general  enactment 
Jig  husbands  and  wives  was  struck  out.  Were  it  not  for 
use,  a  wife,  conjointly  indicted  with  her  husband  for  murder, 
be  called  by  the  prosecutor  to  estabhsh  the  man's  guilt,  or 
a  might  be  examined  by  the  counsel  for  the  defence  to  prove 
nan's  innocence. 

S3.  Returning  now  to  the  rule  itself,  it  will  be  found  not  h  '^^^ 
exclude  the  husband  or  wife  of  a  defendant  in  a  criminal 
[ing,  who  is  called  to  give  evidence  of  what  occurred  during 
lorriage,  but  to  prevent  such  witness  from  being  examined, 
M  to  circumstances  that  happened  before  the  marriage,  or 
.  to  the  y^ry  fact  of  the  marriage  itself.  Thus,  if  a  man  be 
ited  for  bigamy,  liis  first  wife  cannot  be  called  to  prove  her 
;o  with  the  defendant.'  The  rule  also  appUes  to  all  cases 
:h  the  interests  of  a  married  person,  who  is  a  defendant  in  a 
d  proceeding,  are  involved,  and  therefore  a  mfe  cannot  be 
I  for  a  co-defendant,  as  her  testimony  might  tend,  at  least 
tly,  to  her  hasband's  acquittal.*  Thus,  where  the  wife  of 
soner  was  called  to  prove  an  alibi  in  &vour  of  another  jouitly 
1  with  her  husband  for  burglary,  her  testimony  was  rejected 


Ig'H  ca«e,  T.  Rfty.  1  ;  1  Hale,  W3  ;  1  Russ.  C.  &  M.  2ia 

.  Thompam  and  othem,  41  L.  J.,  M.  C.  112  ;  1  law  Bop.,  C.  C.  377  ; 

202,  a.  C. 
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on  the  ground,  that,  by  shaking  the  evidence  of  a  witness  for  the 
prosecution  who  had  identified  both  prisoners,  it  would  materially 
weaken  the  case  against  the  husband.^ 

§  1864.  Moreover,  as  the  courts  recognise  no  distinction  between  §  IB 
admitting  the  evidence  of  married  persons  for  or  against  each 
other,^  a  husband  has  been  deemed  an  inadmissible  witness  in 
support  of  a  prosecution,  which  charged  his  wife  and  several  other 
persons  with  conspiring  to  procure  his  marriage  without  the  consent 
of  his  parents;'*  and  where  four  men  were  indicted  for  sheep- 
stealing,  Mr.  Baron  Bolland  rejected  the  testimony  of  the  wife  of 
one  of  them,  who  was  called  to  prove  facts  against  the  other 
prisoners.* 

§  1365.  But  though  the  rule  of  exclusion  is  thus  stringent  §1230 
where  a  married  person  is  criminally  accused  in  conjunction  with 
others,  it  is  clear  that  where  a  married  defendant  has  pleaded 
guilty,**  or  is  entirely  removed  from  the  record,  whether  by  a 
verdict  pronounced  in  his  favour,  or  by  a  previous  conviction,  or 
by  the  jury  not  being  charged  with  his  interest  at  the  time  of  the 
trial,  his  wife  may  testify  either  for  or  against  any  other  persons 
who  may  be  parties  to  the  record;*  and  the  mere  hope  that,  by 
giving  evidence  against  a  prisoner,  a  vrife  may  procure  the  pardon 
of  her  husband  who  has  been  previously  convicted  of  another 
crime,  will  by  no  means  afiect  her  competency,  though  it  may,  and 
indeed  must,  shake  her  credit.^  It  seems  scarcely  necessary  to  add, 
that  the  wife  of  a  prosecutor  in  a  criminal  proceeding  would  not  be 


1  R.  V.  Smith,  1  Moo.  C.  C.  289.     See,  also,  R.  v.  Hood,  id.   281 ;  R.  r. 
Frederick,  2  Str.  1096  ;  R.  r.  Glassie,  7  Cox,  1. 

2  R.  V.  Perry,  per  Gibbs,  C.  J.,  cited  and  approved  of  by  Abbott,  C.  J.,  in 
R.  V.  Serjeant,  Ry.  &  M.  354. 

3  R.  V.  Serjeant,  Ry.  &  M.  362. 

*  R.  V.  Webb,  2  Russ.  C.  &  M.  982.     See  1  Hale,  301. 

*  R.  1?.  Thompson  &  Simpson,  3  Fost.  &  Fin.  824,  per  Keating,  J, 

*  Hawkesworth  v.  Showier,  12  M.  &  W.  49,  50,  per  Alderson,  B. ;  R  r. 
Williams,  8  C.  &  P.  284,  per  id.,  who  stated  that,  in  Thurtell's  caae,  Mrs. 
Probert  was  examined  as  the  principal  witness  against  Thortell,  after  her 
husband  was  acquitted. 

7  R.  1?.  Rudd,  1  Lea,  127. 
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by  this  rule  from  giyiag  evidence  either  for  the  Crown  or 
efeadant.' 


3.^  This  mle  of  exclusion  is  extended  only  to  lawful  § 
rg,  or  at  least  to  such  as  are  innocent  in  the  eye  of  the  law. 
)on  a  trial  for  bigamy,  the  first  marriage  being  proved  and  not 
rted,  the  woman,  with  whom  the  second  marriage  was  had, 
ipetent  witness  either  for  or  against  the  prisoner  ;  for  the 
aarriage  is  void.^  But  if  the  propf  of  the  first  marriage 
ibtfol,  and  the  fact  were  controverted,  it  is  conceived  that 
Id  not  be  admitted.*  Whether  a  man  can  call  as  a  witness 
1  with  whom  he  haB  long  cohabited,  whom  he  has  con- 
epresented  to  be  hit  wife,  and  by  whom  he  baa  had  children, 
a  declared  to  be  at  least  doubtful.^  Lord  Kenyon  rejected 
ritness,  when  offered  by  the  prisoner  in  a  capital  case  tried 
im  at  Chester  ;*  bat  in  that  case  the  criminal  had,  through- 
trial,  admitted  that  the  witness  was  hie  wife,  and  was  thus 
nner  estopped  &om  denying  the  marriage  when  her  corn- 
was  qnestioned ;  and  in  the  snbseqnent  case  of  Batthews  v. 
^  where  Lord  Kenyon's  ruling  was  discassed.  Park  and 
;h,  Jb.,  declared  that  his  lordship's  decision  was  fonnded  on 
nissiot),  and  the  whole  conrt  determined  that  a  kept  mis- 
B  a  competent  witness  for  her  protector,  though  she  passed 
lame  and  appeared  to  the  world  as  his  wife.  So,  where  the 
had  lived  together  as  man  and  wife,  believing  themselves 
married,  bat  bad  separated  on  discovering  that  a  prior 
1,  supposed  to  be  dead,  was  still  living,  the  woman  was  held 


il.  p.  Houlton,  1  Jebb,  C.  C.  24.  '  Gr.  Ev.  §  33fl,  in  part. 

,  P.  287  !  R.  B.  Serjeant,  Ry.  &  M,  354,  per  Abbott,  C.  J. 
;;'a  com,  T.  Ray.  I.  Bnt  it  f«cDi<>,  that  the  wife,  though  inadmitaible 
neM,  may  be  produced  in  court  foi  the  purpose  of  being  identified, 
the  proof  thus  furnished  umy  affix  a  criminal  charge  upon  the  hun- 
I,  for  example,  to  nhow  that  she  waa  the  jierson  to  whom  he  waa  fint 
or,  who  pa-'sed  a  note,  which  he  is  charged  with  having  atolen. 
•lacL  of  Cr.  L.  463. 

pbellr.  Tweralow,  1  Price,  88,  89,  per  Thompeon,  C.  B. 
].,  cited  by  Richards,  B.,  in  1  Price,  63. 
og.  610,  612,  613  ;  3  C.  &  P.  238,  and  1  M.  &  P.  565,  S.  C. 
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a  competent  witness  against  the  second  husband,  even  as  to 
communicated  to  her  by  him  during  their  cohabitation.^  It  se 
also,  from  this  last  case,  and  from  several  others,^  that  a  supp 
husband  or  wife  may  be  examined  on  the  voire  dire  to  (acts  sho 
the  invalidity  of  the  marriage ;  and  it  is  apprehended  that  no  ' 
reason  can  he  given  for  not  admitting  their  evidence  thus 
though  the  fact  that  the  marriage  ceremony  has  been  actoally 
formed  may  have  been  previously  proved  by  independent  testinu 

§  1367.*  Whether  the  rule  may  be  relaxed  bo  as  to  admit 
wife  to  testify  for  or  against  the  husband,  where  the  parties  cor 
to  such  a  course,  is  a  question  on  which  the  authorities  are 
agreed.'  Lord  Hardwicke  was  of  opinion  that  she  was  not  ad 
sible  to  give  evidence  against  her  husband  even  with  his  conse 
and  this  opinion  has  been  followed  in  America,^  apparently  i 
the  ground,  that  the  interest  of  the  husband  in  preserving 
confidence  reposed  in  her  is  not  the  sole  foundation  of  the  rule, 
that  the  public  have  also  an  interest  in  the  preservation  of  dom 
peace,  which  might  be  disturbed  by  her  testimony,  notwithstan 
his  consent.  Still,  Lord  Chief  Justice  Best  stated  on  one  occas 
that  he  would  receive  the  evidence  of  the  wife  if  her  hasbssd 


1  Wells  t.  Fletcher,  6  C.  &  P.  12,  per  PaltesoD,  J. ;  S.  C.  noui.  We 
Fisher,  1  M.  &  Bob.  99,  and  n. 

»  R.  o.  Peat,  2  Lew.  C.  C.  288 ;  R.  «.  Wakefield,  id.  279 ;  1  Run.  C. 
218,  n.  t. 

•  R.  B.  Bramley,  6  T.  R.  330  ;  K.  b.  Bathwick,  8  B.  &  Ad.  646,  when 
Teiitenlen  observed,  that  "  it  might  well  be  doubted,  whether  the  compel 
of  a  witne>i3  can  depend  upon  the  maishalling  of  the  evidence,  or  the  ] 
cular  stage  of  the  cause  at  which  the  witness  may  be  called." 

'  Ur.  Ev.  §  340,  in  great  port. 

'  Under  §  1710,  cl.  1,  of  the  New  Vork  Gv.  Code,  "  A  hnsbMid  cann. 
exnniined  for  or  against  his  wife  without  her  consent,  nor  a  wife  for  or  ti^ 
her  husband  without  his  consent,  nor  can  either,  during  the  marriage  or  i 
wards,  be,  without  the  consent  of  the  other,  examined,  as  to  anj-  conuun 
tion  miule  by  one  to  the  other  during  the  marriage.  Bui  this  exception 
not  apply  to  a  civil  action  or  proceeding  by  one  against  the  other,  nor 
crimintd  action  or  pTOceeding,  for  a  crime  committed  by  one  against  the  ol 

•  Barker  v.  Dixie,  Cas.  temp.  Hardw.  264. 

'  Randall's  ca<«,  5  aty  Hall  R«c.  141,  153,  IM ;  Colbems  cme,  I  Win 
C.  479.  '  PiHlley  r.  Wellesley,  3  C.  t  P.  5; 
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;  apparently  regarding  the  interest  of  tlie  husband  aa  the 
mnd  of  her  exclnsion,  giuce  he  cited  a  case  where  Sir  Jameo 
tld'  had  once  permitted  a  plaintiff  to  he  examined  with  bis 
isent.  This  question  was  afterwards  again  mooted  in  the 
if  Exchequer,  in  a  case  in  which  the  defendant  had  called 
!  as  a  witness,  but  the  judge  at  Nisi  Prius  had  rejected  her 
ny  on  objection  takeu.^  The  plaintiff  had  afterwards  offered 
e  the  objection,  but  the  judge  bad  refused  to  receive  the 
Under  these  circomstances  the  learned  Barons, — without 
I  the  question  whether  the  witness  could  be  thus  examined 
ent, — were  contented  to  hold  that  it  was  at  least  discretionary 
e  judge,  whether  he  would  allow  the  objection  to  be  with- 
and  he  having  reused  to  do  so,  they  declined  to  interfere.'' 

68.*  Although,  in  the  instances  before  mentioned,  the  §  li;i3 
1  and  wife  are  inadmissible  as  witnesses  for  or  against  each 
u  all  other  cases  they  may  be  called,  notwithstanding  the 
B  of  the  one  may  tend  to  subject  the  other  to  a  criminal 
'  Thas,  in  a  question  respecting  a  female  pauper's  settle- 
rhere  a  man  testified  that  he  was  married  to  the  pauper, 
woman  was  admitted  to  prove  her  own  pre^ions  marriage 
te  same  man ;  for  although,  if  the  testimony  of  both  wit- 
was  tme,  the  husband  was  chargeable  with  the  crime  of 
,  neither  the  evidence  nor  the  record  in  that  case  would  be 
)le  against  him  upon  such  a  charge,  the  point  at  issue  being 
ir  ahos  acta,  and  neither  the  husband  nor  the  wife  having 
erest  in  the  decision.^    So,  in  an  action  by  the  indorsee 


le  report,  the  decision  i»  said  to  have  been  one  of  Ld.  Mnnsfield'a,  but 
'obably  a  mistake,  ae  the  cnse  ruferred  to  would  seem  to  be  that  of 
I.  Witliamaon,  I  Taunt  377. 
was  before  the  pwwing  of  the  Act  16  &  17  V.,c.  83.    See  ante, 

M  e.  Allen,  7  Ex.  R.  609.  'Or.  Ev.  §  342,  in  pnrt. 

R.  e.  Haliiday,  S9  L.  J.,  H.  C.  148  ;  8  Coi,  298 ;  Bell,  C.  C.  i'li, 

Bathwick,  S  B.  &  Ad.  G39,  647  ;  B.  i.  All  Saints,  Worcester,  6  M.  & 
.  These  caaes  overrule  R.  v.  Cliviger,  2  T.  E,  263,  where  it  woa 
held,  that  a  wife  wu  in  every  case  incompetent  to  give  evidence, 
o  criminate  her  husband. 
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against  the  acceptor  of  a  bill  of  exchange,  the  wife  of  the  drawer 
would  probably  be  permitted  to  prove  that  her  husband  had  forged 
the  bill ;  ^  though, — subsequently  to  the  decision  of  E.  v.  Bathwic^ 
— two  learned  judges  are  reported  to  have  held,  that,  on  an  indict- 
ment for  theft,  a  woman  could  not  be  called  on  the  part  of  the 
Crown,  to  prove  that  her  husband,  who  had  absconded,  was  present 
when  the  property  was  taken,  and  that  she  saw  him  deliver  it  to 
the  prisoner.^ 

§  1369.  But  although,  in  these  cases,  the  wife  will  be  permitted  §  ^^ 
to  testify  against  her  husband,  it  by  no  means  follows  that  she 
\Yill  be  compelled  to  do  so ;  and  the  better  opinion  is  that  she 
may  throw  herself  upon  the  protection  of  the  court,  and  decline  to 
answer  any  question,  which  would  tend  to  expose  her  husband  to 
a  criminal  charge.^ 

§  1870.  In  all  actions,  suits,  and  other  proceedings  between  {13S 
third  parties,  husbands  and  wives  will  be  permitted  to  contradkU 
and  even  to  discredit,  each  other  as  freely  as  if  the  marriage  was 
void.^  If  this  were  not  the  law,  great  injustice  might  be  done ; 
since  the  competency  of  the  witness  would  then  depend  upon  the 
marshalling  of  the  evidence,  and  the  testimony  of  a  husband  might 
be  rendered  inadmissible  for  the  defendant,  from  the  accidental 
circumstance  of  his  wife  having  been  previously  called  on  the  part 
of  the  plaintiiF,  though,  had  the  defendant  been  entitled  to  begin, 
the  husband  would  have  been  examined,  and  the  wife  rejected.  In 
Jreland,  all  the  judges  have  held,  that  the  evidence  of  a  ^ife  could 
not  be  rejected  on  the  ground  that  she  was  brought  to  contradict 


1  Henman  v.  Dickinson,  5  Bing.  183 ;  2  M.  &  P.  982,  S.  C.  In  this  case 
the  point  was  not  expressly  decided. 

»  R.  V.  Gleed,  2  Russ.  C.  &  M.  983,  per  Taunton  &  Littledale,  Js^ 
Sed  qu. 

»  R.  V.  All  Saints,  Worcester,  6  M.  &  Sel.  200,  per  Bayley,  J. ;  Cartwrigbt 
V,  Green,  8  Ves.  406  ;  post,  §  1453. 

*  Stapleton  t?.  Crofts,  18  Q.  B.  368,  per  Ld.  Campbell ;  373,  per  Erie,  J, ;  2 
B.  &  Ad.  646,  per  Ld.  Tenterden ;  6  M.  &  Sel.  198,  per  Ld.  EUenboiough ; 
Annesley  v.  Ld.  Anglewa,  17  How.  St.  Tr.  1276. 
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itimony  of  her  hasbaod,  even  where  he  was  the  prosecutor  of 
ictment.' 

371.*  On  the  role  which  precludes  husbands  and  wives  from  { 
testimonj  for  or  against  each  other  in  criminal  proceedings, 
ssary  exception  has  been  engrafted  at  common  law,  when  a, 
haa  been  committed  by  the  one  against  the  other.  Were  it 
r  this  exception,  the  wife  would  be  exposed  without  remedy  to 
lal  injury.*  If,  therefore,  a  man  be  indicted  for  the  forcible 
tion  of  a  woman  with  intent  to  marry  her,^  she  is  clearly  a 
tent  witness  against  him,  if  the  force  were  continuing  against 
1  the  marriage.  Of  this  last  fact  also  she  is  a  competent 
IS ;  and  the  better  opinion  seems  to  be,  that  she  is  still  com- 
.,  notwithstanding  her  subsequent  assent  to  the  marriage,  and 
Inntary  cohabitation ;  for,  otbemise,  the  offender  would  take 
bage  of  his  own  wrong.'  So,  on  an  indictment  for  the  /ran- 
abduction  of  an  heiress,  the  lady  has  been  admitted  as  a 
IS  for  the  prosecution.'  So,  a  wife  may  testiiy  against  her 
ad  on  an  indictment  for  assisting  at  a  rape  committed  on  her 
I ;'  or,  for  an  assault  and  battery  upon  her;^  or,  for  mali- 
C  shooting,*  or  attempting  to  poison,^"  her ;  or,  it  seems,  for 
,hcr  offence  against  her  liberty  or  person."  She  may  also 
t  articles  of  the  peace  against  him,  in  which  case  her  afQdarit 
[>t  be  allowed  to  be  controlled  and  overthrown  by  his  own.'* 

r.  Houltou,  JeLb,  C.  C.  24.  >  Gr.  Ev.  §  343,  in  port. 

;  Beatley  r.  Cuolte,  3  Doug.  424. 
i<kr  24  i  2:1  v.,  c.  100,  §  54. 

r.  Wakefielil,  trial  published  by  Murray ;  2  Lew.  C.  C.  279,  S.  C  ;  1 
'.  C.  454  i  Brown'd  case,  1  Ventr.  243 ;  1  Rubs.  C.  &  M.  709  ;  2  iii.  9M  ; 
case,  cited  in  R.  v.  Sieijeant,  Ry.  &  M.  352  ;  1  Hawk,  c,  41,  §  13 ;  I  Bl. 
43  ;  M'Nally,  Ev,  179,  180 ;  3  Cliit.  Cr.  L.  817,  n.  y. 
e.  Toie,  1  Jebfa  &  Sy.  563.  This  case  was  decided  on  the  Iriih  Act, 
pealed,  of  10  11.  4,  c.  34,  §  23.  The  law  is  re-enactc<l  in  24  &  2G  V.,  c. 
53. 

.  Audky's  cane,  3  How.  St.  Tr.  402,  413;  Hutt,  115,  116;  B.  N.  P. 
I.  V.  Jellyman,  8  C.  &  P.  604. 

N.  P.  28*7  J  R.  V.  Aiire,  1  Str.  633  ;  Soules  case,  5  Qreenl.  407. 
r.  Whiteliouie,  cited  2  Ruw.  C.  &  M.  984. 
T.  Jagger,  cited  2  Rush.  C,  &  M.  984. 

r  Hnllock,  B,,  in  R.  v.  Wakefield,  trial  published  by  Mitnay,  257. 
r.  Doherty,  13  East,  171  ;  Ld.  Vane'a  ca*e,  id.  n.  a;  2  Str.  1202; 
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Indeed,  Mr.  East  considers  it  to  be  settled,  that,  'Mn  all  cases  of 
personal  injuries  committed  by  the  husband  or  wife  against  each 
other,  the  injured  party  is  an  admissible  witness  against  the  other.''  ^ 
But  though  competent  as  a  witness,  it  is  not  indispensable  that 
such  party  should  be  called ; '  and  Mr.  Justice  Holroyd  seems  to 
have  thought,  that  the  husband  or  wife  could  only  be  admitted  to 
prove  facts,  which  could  not  be  proved  by  any  other  witness.*  Still, 
it  may  fairly  be  questioned  whether  this  be  not  restricting  the  rule 
within  too  narrow  bounds.  For  many  years,  doubts  were  entertained 
whether  a  wife  was,  or  was  not,  an  admissible  witness  against  her 
husband,  in  cases  w^here  he  was  proceeded  against,  under  the 
Vagrant  Act,*  as  a  rogue  and  vagabond  for  deserting  her,  and  for 
causing  her  to  become  chargeable  to  the  parish.^  These  doubts 
have  now  been  resolved  in  the  negative.** 

§  1372.^  In  cases  of  high  treason,  the  question,  whether  the  §  l^'' 
wife  is  admissible  as  a  witness  against  her  husband,  has  been 
much  discussed,  and  opinions  of  great  weight  have  been  given  on 
both  sides.  The  affirmative  of  the  question  is  maintained,^  on  the 
ground  of  the  extreme  necessity  of  the  case,  and  the  nature  of  the 
offence,  tending,  as  it  does,  to  the  destruction  of  many  lives,  the 
subversion  of  government,  and  the  sacrifice  of  social  happiness. 
But,  on  the  other  hand,  it  is  argued,  that  these  political  reasons  are 
not  sufficient  to  support  an  exception  to  a  rule  of  general  utility, 
and  that,  as  the  wife  is  not  bound  to  discover  her  husband's  treason,' 


K.  V,  Ld.  Ferrers,  1  Burr.  635.  Her  affidavit  is  also  admissible,  on  an  ap- 
plication for  an  information  against  him  for  an  attempt  to  take  her  by  force, 
contrary  to  articles  of  separation ;  Lady  Lawley's  case,  B.  N.  P.  287 ;  or, 
on  a  habeas  corpus  sued  out  by  him,  for  the  same  object,  R.  v.  Mead,  1 
Burr.  542. 

1  1  East,  P.  C.  455 ;  The  People  ex.  rel.  Ordronaux  t.  Cliegaray,  18  Weud. 
642.  '  R.  17.  Pearce,  9  C.  &  P.  CG8. 

3  In  R.  V.  Whitehoufle,  cited  2  Russ.  C.  &  M.  984. 

^  5  G.  4,  c.  83,  §  4  ;  amended  by  34  &  35  V.,  c.  112,  §  15. 

•  Sweeney  v.  Spooner,  32  L.  J.,  M.  C.  82 ;  3  B.  &  S.  329,  S.  C. 

•  Reeve  «.  Wood,  34  L.  J.,  M.  C.  15  ;  10  Cox,  58  ;  5  B.  &  S.  364,  S.  C. 
'  Gr.  Ev.  §  345,  in  great  part. 

»  B.  N.  P.  286  ;  1  Gilb.  Ev.  252  ;  Grigg^s  case,  T.  Ray.  1. 

•  1  Brownl.  47. 
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ty  of  reason,  she  is  not  compellable  to  testify  against  him.' 
iter  is  perhaps  the  better  opinion. 

73.  The  third  cUut  of  persons  incompetent  to  testify  5 
B  witnesses,  who,  being  called  for  the  Crown  in  cases  of 
!agon  or  miBprision  of  treason,  have  not  been  included  or 
y  described  in  a  list  daly  delivered  to  the  defendant.  This 
incompetency  rests  on  an  Act  passed  in  the  seventh  year  of 
knne,  which  enacts,'  that,  "  when  any  person  is  indicted  for 
3ftson,'or  misprision  of  treason,  a  list  of  the  witnesses  that 
1  produced  on  the  trial  for  proving  the  said  indictment,  and 
jury,  mentioning  the  names,  profession,  and  place  of  abode 
aid  witnesses  and  jurors,  be  also  given  at  the  same  time  that 
y  of  the  indictment  is  delivered  to  the  party  indicted ;  and 
lies  of  all  indictments  for  the  offences  aforesaid,  with  such 
lall  be  delivered  to  the  party  indicted,  ten  days  before  the 
id  in  presence  of  two  or  more  credible  witnesses."  It  must 
d,  that  these  words  do  not  extend  to  treasons,  which  con- 
compassing  the  assassination,  wounding,  or  injuring  the 
of  the  Sovereign,  or  to  the  misprisions  of  such  treasons ; 
parties  accused  of  such  grievous  offences  are,  by  statute, 
i  liable  to  be  dealt  with  as  if  they  stood  charged  with 
.'  Moreover,  though,  in  strict  law,  the  list  of  witnesses 
be  delivered  simultaneously  with  the  jiuy  list  and  the  copy 
adictment,  and  that,  too,  ten  days  at  least  before  ihe  arraign- 
for  the  word  "  trial"  must,  since  the  Jury  Act,  bear  this 
itation  ♦)  and  in  the  presence  of  two  or  more  credible  wit- 
— yet  any  objection  founded  on  the  non-compliance  with 
gulations  must  be  taken  before  the  jury  are  sworn,  and  can 
re  the  effect  of  postponing  the  trial.'     If,  however,  instead 


h,  301  i  S  Hawk.  c.  46,  §  82 ;  Buc.  Abr.,  tit  Ev.  A.  1 ;  1  Cliit.  Cr. 
M'Sally,  Ev.  IHl. 

c.  81,  §  U  ;  eitended  to  Irelnml  by  17  &  18  V.,  c.  28.  This  last  Act 
al  in  coni<equence  of  the  decision  of  the  House  oPLords  in  O'Brien  v. 
of  L.  t'na.  46.^. 

40  G.  3,  c  93 ;  1  &  2  G.  4,  c.  24,  ^  2,  Ir.  ;  5  &  6  V.,  c.  51,  §  I  ;  ante, 
*  6  O.  4,  c.  W),  5  21  ;  R-  I'-  I'd.  Geo.  Gonlon,  21  How.  St.  Tr.  648. 

Front,  9  C.  &  P.  1G2— 187 ;  2  Moo.  C.  C.  140,  S.  C. ;  O'Brien  ».  R., 
4.  Ca*.  465. 
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deaf  mate  is  adduced  as  a  witness,  the  court,  in  the  exercise  of 
due  caution,  will  take  care  to  ascertain  before  he  is  examined,  that 
he  possesses  the  requisite  amount  of  intelligence,  and  that  he 
understands  the  nature  of  an  oath.  When  the  judge  is  satisfied  on 
these  heads,  the  witness  may  be  sworn  and  give  evidence  by  means 
of  an  interpreter.  If  he  is  able  to  communicate  his  ideas  perfectly 
by  writing,  he  will  be  required  to  adopt  that,  as  the  more  satis- 
factory method ;  ^  but  if  his  knowledge  of  that  method  is  imperfect, 
he  will  be  permitted  to  testify  by  means  of  signs.^ 

§  1377.  With  respect  to  children,  no  precise  age  is  fixed  by  law,  5 1-^ 
within  which  they  are  absolutely  excluded  from  giving  evidence,  on 
the  presumption  that  they  have  not  sufficient  understanding. 
Neither  can  any  precise  rule  be  laid  down  respecting  the  degree  of 
intelligence  and  knowledge,  which  will  render  a  child  a  competent 
witness.  In  all  questions  of  this  kind  much  must  ever  depend 
upon  the  good  sense  and  discretion  of  the  judge ;'  who  will  do  well 
in  remembering  the  wise  rule  promulgated  by  the  Indian  Evidence 
Act  of  1855,  that  ''  children  under  seven  years  of  age,  who  appear 
incapable  of  receiving  just  impressions  of  the  facts  ''  to  be  deposed 
to,  ''  or  of  relating  them  truly,"  ^  ought  not  to  be  examined.     In 


'  Morrison  v.  Lennard,  3  C.  &  P.  127,  per  Best,  C.  J. 

»  Id. ;  R.  V.  Ruston,  1  Lea.  408  ;  R.  v.  Steel,  id.  462  ;  The  State  «.  De  Wolf, 
8  Conn.  93  ;  Com.  t>.  Hill,  14  Mass.  207. 

'  The  utter  want  of  discretion  in  dciiling  with  this  subject,  which  has  some- 
times been  evinced  by  the  inferior  functionaries  of  the  law,  is  ailmiiublr 
ridiculed  by  Mr.  Dickens  in  his  "  Bleak  House."  A  little  crossing-sweeper 
being  brought  up  before  a  coroner,  to  give  evidence  on  lui  inquest,  the  narrative 
thus  proceeds  ; — "  *  Name  Jo.  Nothing  else  that  he  knows  on.  *  ♦  * 
Knows  a  broom's  a  broom,  and  knows  it's  wicked  to  tell  a  lie.  Don't  retoll^ct 
who  told  him  about  the  broom,  or  about  the  lie,  but  knows  both.  Can  i 
exactly  say  what'll  be  done  to  him  arter  he's  dead  if  he  tells  a  lie  to  the  gen- 
tleman, but  believes  it'll  be  something  wery  bad  to  punish  him,  and  sarve  him 
right— and  so  he'll  tell  the  truth.'  *  This  won't  do,  gentlemen,'  says  the  coiuner, 
with  a  melancholy  shake  of  the  head.  *  Don't  you  think  you  can  receive  his 
evidence,  sir  ?  *  asks  an  attentive  juryman.  *  Out  of  the  question,'  says  the 
coroner ;  'you  have  heai-d  the  boy  ;  cafCt  acactly  say  won't  do,  you  know.  We 
can't  take  that  in  a  court  of  justice,  gentlemen.  It's  terrible  depravity.  Put 
the  boy  aside.'  Boy  put  aside ;  to  the  great  edification  of  the  audience ;  te- 
pedally  of  little  Swills,  the  comic  vocalist."    P.  104. 

*  Act  ii.  of  1855,  §  14.    Now  repealed  by  the  Indian  Evid.  Act,  1872. 
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ce,  it  is  not  iiDiiEual  to  receive  the  testimony  of  children  of 
or  nine  years  of  age,  when  they  appear  to  possess  sufficient 
standing ;  and  in  Brasier's  case,^  which  was  an  indictment  for 
Iting  with  intent  to  rape  an  infant,  who  was  certainly  nnder 
yearB  of  age,'  and  perhaps  only  five,^  all  the  judges  held  that 
light  have  been  examined  upon  oath,  if,  ott  strict  examination 
)  court,  she  had  been  found  to  comprehend  the  danger  and 
ly  of  &lsebood.  But,  in  Pike's  case,*  Mr.  Justice  Park,  with 
incurrence  of  Mr.  Justice  James  Parke,  promptly  rejected  the 
declarations  of  a  child  of  four  years  of  age,  obsefring  that, 
er  precocious  her  noind  might  have  been,  it  was  quite  impos- 
hat  she  could  have  had  sufficient  understanding  to  render  her 
stions  admissible. 

J78.  It  is  here  proper  to  observe  that  the  law,  in  its  wisdom,  § 
no  reliance  on  unsworn  testimony.  Many  nitnessos  would, 
ess,  feel  bound  to  speak  the  truth  in  courts  of  justice,  as  else- 
,  from  a  simple  regard  to  their  own  characters,  or  to  the 
an  interests  of  society,  or  from  a  sense  of  moral  rectitude, 
rreapective  of  any  rehgious  belief,  or  of  any  fear  of  punish- 
But  such  upright  motives  would,  as  surely,  be  often  dis- 
cd  hy  unscrupulous  persons ;  and  conmion  prudence,  tbere- 
uggests  the  propriety  of  having  recourse  to  such  additional 
ards  against  deception  as  may  be  readily  available.  Now,  two 
main  secnrities  which  the  law  provides  for  the  truth  of  testi- 
in  judicial  proceedings  are,  that  it  be  delivered,  first,  under 
igions  or  moral  sanction  of  an  oath,  affirmation,  or  declara- 
and  next,  at  the  risk  of  a  prosecution  for  perjury.  Indeed, 
son,  whatever  functions  he  may  have  to  discharge  in  relation 

r.  Brasier,  1  Lea.  199  ;  I  Etuit,  P.  C.  443  ;  B.  N.  P.  293,  S.  C. ;  Jaclwon 

ey,  18  Johns.  98. 

lea.  199.    See  H.  «.  Perkin,  2  Moo.  C.  C.  139,  where  AlderBon,  B., 

1 — "  It  certainly  is  not  law  that  a  child  under  seven  cannot  be  ez- 

ai  a  witnew.     If  he  shows  sufficient  uijiacity  on  exominntinn,  a  judge 

iw  him  to  be  sworn.     Bee,  aUo,  R,  v.  Holmes,  S  FosL&  Fin.  788,  where 

six  yean  old  was  allowed  to  testify  as  to  a  rape  having  been  committed 

she  having  stated  to  the  judge,  Wightmiui,  J.,  that  she  Hud  her  prayers, 

Qght  it  was  wrong  to  tell  lies. 

ru-t,  P.  ('.  443.  "3  0.  ftp.  .198. 
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to  the  cause  in  question,  or  whatever  be  his  rank,  age,^  countiy,^  or 
belief,  can  give  testimony  upon  any  trial,  civil  or  criminal,  until  he 
have,  in  one  form  or  other,  either  given  an  outward  pledge  that  he 
considers  himself  responsible  to  God  for  the  truth  of  what  he  is 
about  to  narrate,  or,  at  least,  rendered  himself  liable  to  the  tem- 
poral penalties  of  perjury,  in  the  event  of  his  wilfully  and  corruptly 
giving  false  testimony.' 

§  1379.  Thus,  although  each  juryman  may  apply  to  the  subject  k  1^^ 
before  him  that  general  knowledge  which  any  man  may  be  supposed 
to  have,  yet  if  he  be  personally  acquainted  with  any  material  parti- 
cular fact,  he  is  not  permitted  to  mention  the  circumstance  privately 
to  his  fellows,  but  he  must  submit  to  be  publicly  sworn  and 
examined,  though  there  is  no  necessity  for  his  leaving  the  box,  or 
declining  to  interfere  in  the  verdict.^  So  a  judge,  before  whom  the 
cause  is  tried,  must  conceal  any  fact  within  his  own  knowledge, 
unless  he  be  first  sworn ;  ^  and  consequently,  if  he  be  the  sole  judge, 
it  seems  that  he  cannot  depose  as  a  witness,^  though  if  he  be  sitting 
with  others,  he  may  then  be  sworn  and  give  evidence.'^  In  this  last 
case,  the  proper  course  appears  to  be  that  the  judge,  who  has  thus 
become  a  witness,  should  leave  the  bench,  and  take  no  farther 
judicial  part  in  the  trial,^  because  he  can  hardly  be  deemed  capable 
of  impartially  deciding  on  the  admissibiUty  of  his  own  testimony, 


1  R.  V.  Brasier,  1  Lea.  199,  overruling  the  opinion  of  Ld.  Hale.  See  1  Hale, 
634. 

'  In  some  few  of  the  British  colonies,  where  the  aborigines,  are  "  destitute 

of  the  knowledge  of  God  and  of  any  religious  belief,"  ordinances  have  been 

made  for  the  admission  of  the  testimony  of  such  persons  without  the  previous 

X  sanction  of  an  oath,  and  the  legality  of  such  ordinances  has  been  recogni«"'l 

and  established  by  the  Legislature.     See  6  &  7  V.,  c.  22. 

3  See  32  &  33  V.,  c.  68,  §  4,  cited  post,  §  1382. 

*  R.  V.  Rosser,  7  C.  &  P.  648,  per  Parke,  B.  ;  Manley  v,  Shaw,  C.  &  Mar^h. 
361,  per  Tindal,  C.  J. ;  Bennet  v.  Hartford,  Sty.  233  ;  Fitz-James  r.  Moy>,  I 
Sid.  133  ;  Andr.  321,  arg.  ;  R.  r.  Heath,  18  How.  St.  Tr.  123  ;  R.  r.  Sutton,  4 

■     M.  &  Sel.  532,  541, 642  ;  6  How.  St.  Tr.  1012,  n. 

*  R.  i>.  Anderson,  7  How.  St.  Tr.  874  ;  Hurpurshad  v,  Sheo  Dyal,  L.  R..  3 
Ind.  App.  259,  286. 

«  Ross  V.  Buhler,  2  Mart.,  N.  S.  312.    But  see  11  How.  St,  Tr.  459. 

7  Trial  of  the  Regicides,  Kel.  12  ;  5  How.  St  Tr.  1181,  n.  S.  C. 

8  Id.    As  to  when  judges  are  not  compellable  to  testify,  see  ante,  §  938. 
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or  of  weighing  it  against  that  of  another.^  It  must,  however,  be 
noticed,  that  on  several  occasions,  when  trials  have  been  instituted 
before  the  High  Court  of  Parliamenti  peers,  who  have  been  examined 
as  witnesses,  have,  nevertheless,  taken  part  in  the  verdict  subse- 
quently pronounced.^  But,  perhaps,  these  cases  are  not  incon- 
sistent with  the  law  as  above  stated,  since  in  trials  before  the  House 
of  Lords,  the  peers  must  be  regarded  at  least  as  much  in  the  light 
of  jurors  as  of  judges ;  and  it  has  been  shown  that  a  juryman  is  not 
disqualified  from  acting,  simply  by  being  called  as  a  witness. 

§  1380.  Again,  though  a  Peer  is  privileged,  while  sitting  in  §  1245 
judgment,  to  give  his  verdict  upon  his  honour,^  and  was  also  per- 
mitted, under  the  old  law,  to  answer  a  bill  in  Chancery  upon  his 
protestation  of  honour,  and  not  upon  his  oath,^  he  cannot  be 
examined  as  a  witness  in  any  cause,  whether  civil  or  criminal,  or  in 
any  court  of  justice,  whether  it  be  an  inferior  court  or  the  House  of 
Lords,  or  in  any  manner,  whether  viva  voce,  or  by  interrogatories, 
or  by  affidavit^  unless  he  be  first  sworn ;  ^  for  the  respect  which  the 
law  shows  to  the  honour  of  a  Peer,  does  not  extend  so  far  as  to 
oTertum  the  settled  maxim,  that  in  judicio  non  creditur  nisi  juratis.^ 
If,  therefore,  he  refuses  to  take  the  necessary  oath  or  affirmation, 
he  will,  notwithstanding  the  privileges  of  peerage  or  of  Parliament, 
be  guilty  of  a  contempt  for  which  he  may  be  committed  and  fined.^ 
On  a  trial  in  Ireland,  where  the  Lord-Lieutenant  was  called  as  a 
witness,  an  attestation  on  honour,  instead  of  an  oath,  was  by  mis- 
take administered  to  him,  and  he  was  then  examined  and  cross- 
examined,  without  any  objection  being  taken  to  the  reception  of  his 


»  Rjs8  c.  Buhler,  2  Mart.,  N.  S.  312.     So  is  the  law  of  Spain  ;  Partid.  3,. 
tit.  16,  L  19  ;  1  Moreau  and  Carleton*ft  Tr.  p.  200 ;— and  of  Scotland,  Glas.sf. 
Ev.  002  ;  Tait  Ev.  432 ;  Stair,  Inst.  lib.  4,  tit  45,  4  ;  Ewk.,  Inst.  lib.  4, 
tit  2,  33. 

=  7  How.  St.  Tr.  1384,  1458,  1552  ;  16  How.  St.  Tr.  1252,  1391. 

»  2  Inst  49. 

*  Meaw  V,  IaL  Stourton,  1  P.  Wnw.  146 ;  2  Salk.  512,  S.  C.  ;  Cons.  Old.  Ch. 
1H6(),  Old.  XV.,  r.  6. 

»  2  How.  St  Tr.  772,  n.  ;  7  How.  St  Tr.  1458  ;  16  How.  St  Tr.  1252  ;  R. 
V.  Preston,  1  Salk.  278  ;  Ld.  ShafteBbury  v,  Ld.  Digby,  3  Keb.  631. 

•  2  Salk.  512  ;  Cro.  Car.  64  ;  1  Bl.  Com.  402  ;  3  Bac.  Abr.  202. 
7  3  Salk.  278  ;  4  Ld.  BroughamV  Speech.  368. 


-*, 
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evidence.  Subsequently,  a  motion  for  a  new  trial  was  made,  on  the 
ground  that  the  testimony  of  an  unsworn  witness  had  been  received ; 
but  the  court,  having  ascertained  that  the  losing  party  had,  from 
the  first,  been  aware  of  the  irregularity,  very  properly  held  that  his 
objection  came  too  late,  and  the  rule  was  consequently  discharged.^ 

§  1881.  It  seems  that  even  the  Sovereign  oould  not  now  claim  §1^ 
any  exemption  from  the  rule  requiring  oral  testimony  to  be  given 
upon  oath,^  though,  on  one  occasion,  the  simple  certificate  of  King 
James  I.,  as  to  what  had  passed  in  his  hearing,  was  received  as 
evidence  in  the  Court  of  Chancery.*  The  question  whether  the 
Sovereign  could  be  examined  as  a  witness  at  all,  seeing  that  the 
evidence  would  be  without  temporal  sanction,  may  admit  of  some 
doubt.  The  point  arose  in  the  reign  of  Charles  I.,  when  the  Earl 
of  Bristol,  who  was  impeached  for  high  treason,  proposed  to  call 
the  King,  for  the  purpose  of  proving  certain  conversations  which 
he  had  held  with  him  while  Prince.  The  subject  was  referred  to 
the  judges ;  but  they,  acting  under  the  direction  of  his  Majesty, 
forbore  from  giving  any  opinion,  and  the  question  remains  to  this 
day  undetermined.*  In  the  Berkeley  Peerage  case,  counsel  enter- 
tained some  idea  of  calling  the  Prince  Begent  as  a  witness  ;  but  it 
ultimately  became  unnecessary  to  do  so.  On  the  whole,  the  better 
opinion  seems  to  be,  that  the  Sovereign,  if  so  pleased,  may  be 
examined  as  a  witness  in  any  case,  civil  or  criminal,  but  not  without 
being  sworn.^ 

§  1382.*  The  wisdom  of  requiring  witnesses  to  be  sworn,  except-  §  ifli 
ing  under  very  special  circumstances,  cannot  well  be  disputed ;  for, 
although  the  ordinary  definition  of  an  oath, — viz.,  "  a  religious 
asseveration,  by  which  a  person  renounces  the  mercy  and  imprecates 
the  vengeance  of  Heaven,  if  he  do  not  speak  the  truth,"'' — may  be 
open  to  comment,  since  the  design  of  the  oath  is,  not  to  call  the 


>  Birch  V.  Somerville,  2  Ir.  Law  R.,  N.  S.  243. 

3  2  Roll.  Abr.  686  ;  Omichund  v.  Barker,  Wille«,  650. 

'  Abignye  v.  Clifton,  Hob.  213. 

*  2  Ld.  Campbell's  Lives  of  the  Chanc,  510,  511.  *  Id.  inn. 

*  Qr.  £v.  §  328,  in  some  part 

'  R.  V.  White,  1  Lea,  430 ;  The  Queen's  case,  2  B,  &  B.  285. 
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1  of  God  to  man,  but  the  attention  of  man  to  God ; — not  to 
in  TTitn  to  punish  the  vrong-doer,  bat  on  the  witness  to 
er  that  He  will  ausuredly  do  »o ; — Btill,  it  must  be  admitted, 
thus  laying  bold  of  the  conscience  of  the  witness,  the  law 
ires  the  utterance  of  truth.'  Bnt  as  the  administration  of 
snpposes  that  the  witness  feels  a  moral  and  religious 
ibility  to  a  Supreme  Being,  who  will  justly  punish  perjury', 
iwhom  no  secrets  are  hid,  persons,  insensible  to  the  obliga- 
an  oath,  ought  not  to  be  sworn.  The  repetition  of  the 
'  an  oath  would,  in  their  case,  be  an  unmeaning  formality. 
Bstion,  however,  still  remains  :^should  such  persons  be 
to  give  testimony  in  coarts  of  justice?  and  to  this  question, 
e  common  law  pronounces  a  negative,*  the  Legislature  of 
8  given  an  affirmative,  answer.  "  If  any  person,"  says  the 
e  Amendment  Act  of  that  year,*  "  called  to  give  evidence  in 
-t  of  justice,*  whether  in  a  civil  or  criminal  proceeding,  shall 

>  take  an  oath,  or  shall  be  objected  to  as  incompetent  to 
oath,  such  person  shall,  if  the  presiding  judge  *  is  satisfied 

taking  of  an  oath  would  have  no  binding  effect  on  his  cou- 
make"a  solemn  promise  and  declaration;'  and  then,  if 
dence  be  wilfully  and  corruptly  given  by  him,  he  shall  be 

>  indictment  for  peijury.* 

13.  The  policy  of  thus  relaxing  in  favour  of  Atheists  one  of  §  1218 

r  on  Oatbs,  IS,  15.    Sec,  also,  Omichuixl  f.  Barki-r,  1  Atk.  21  ;  WillvB, 

.  P.  292  ;  1  Atk.  40,  45 ;  Miulen  v.  CntnTmcli,  7  H.  &  N.  360 ;  31 
.  118,  S.  V.  '  32  &  33  v.,  c.  68,  §  4. 

e  wi.nlis  "Court  of  Juntice"  anil  " prwuling  judge,"  "include  any 
'  peivoiis  having,  by  law,  authority  to  administer  an  oath  fur  the  taking 
ice,''33&34  v.,  c.'49,  5  1. 

h  the  fonu  ;— "  I  solemnly  promise  and  cleelare  that  the  evidence 
nic  to  the  court  nhull  be  the  (ruth,  the  whole  tnitli,  anil  nothing  but 

ndia  everj'  person  who  mtiy  by  law  be  swom,  or  rnlKil  upon  to  make 
nffirmation,  in  any  capacity  whatever,  may,  if  he  objects  to  Mich  oath 
1  afRnnatinii,  niakc  in  place  thereof  a  Mmple  affirmation,  omitting  the 
o  help  me  Qod,"  '  In  the  presence  of  Almighty  God,'  or  other  expres- 
the  same  nature.  Ind.  Oaths  Act,  No.  6  of  IPTE.  Thi»  distinction 
aolemn  and  fimple  sffirmatioTin  is  wifficiently  funny. 
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the  fundamental  safeguards  of  truth,  and  of  encouraging  the  public 
avowal,  if  not  the  collusive  assumption,  of  infidelity  and  irreligion, 
may  admit  of  a  serious  doubt ;  and  the  more  so,  as  the  cases,  in 
which  any  inconvenience  could  arise  from  the  old  law,  are  unques- 
tionably of  very  rare  occurrence.^  Waiving,  however,  all  discussion 
on  this  subject,  it  may  here  suffice  to  point  out  that,  to  give  vitality 
to  the  enactment  in  question,  two  events  must  concur : — ^first,  the 
person  called  as  a  witness  must  either  object  to  take  an  oath,  or  be 
objected  to  as  incompetent  to  be  sworn ;  and  next,  the  judge  is 
required  to  satisfy  himself  that  the  taking  of  an  oath  by  such  person 
w^ould  have  no  binding  effect  upon  his  conscience.  An  inquiry, 
therefore,  must  always  be  made  into  the  religious  opinions  and 
moral  sentiments  of  the  witness,  and  it  is  as  necessary  now,  as  it 
was  before  the  Act  was  passed,  to  gauge  his  faith  in  a  Deity,  who  is 
alike  the  rewarder  of  truth  and  the  avenger  of  falsehood. 

§  1384.  Now  the  degree  of  religious  faith,  which  is  presumed  §  li* 
capable  of  binding  the  conscience  of  a  witness  to  speak  the  truth, 
and  which  consequently  will  render  him  competent  to  take  an  oath, 
seems,  as  at  present  understood,  to  be  a  belief  in  the  existence  of 
God,  and  in  the  fact  that  Divine  punishment  wiH  be  the  certain 
consequence  of  perjury.  It  matters  not  whether  the  witness  believes 
that  the  punishment  will  be  inflicted  in  this  world,  or  in  the  next. 
It  is  enough  if  he  has  the  religious  sense  of  accountability  to  the 
Omniscient  Being,  who  is  invoked  by  an  oath.^ 

§  1385.*  Defect  of  religious  faith  is  never  presumed.     On  the  JiST^ 


*  The  author,  duiiiig  the  twenty-five  years  he  1ia#been  a  Judge  of  County 
Couit<,  lia8  heaixl  the  oath  adniiuiHtered  to  at  leiist  250,000  witnesses,  yet  h 
cannot  recall  to  mind  a  single  iuHtance  where  any  atheiatical  objeclioa  to  Win^ 
Kwoni  has  been  raised  before  him. 

'  In  Omichund  v.  Barker,  Willes,  538,  545  ;  I  Atk.  21 ;  1  Smith,  L.  C,  3>*l, 
S.  C,  the  proper  test  of  the  comi)etency  of  a  w^itness  to  be  sworn  was  aettW. 
upon  great  consideration,  to  be,  the  belief  of  a  God,  and  that  he  will  Kwnni 
and  punish  us  according  to  our  deserts.  This  rule  wiis  recojgnised  in  Butts  r. 
Swartwood,  2  Cowen,  431  ;  The  People  v,  Matteson,  2  Cowen,  433,  573,  n, ; 
and  by  Story,  J.,  in  Wakefield  v.  Ross,  5  Mason,  18 ;  9  Dane,  Abr.  317,  S.  P. 
See  as  to  the  Scottish  Law,  2  Dickson,  £v.  849. 

»  Gr.  Ev.  §  370,  in  part. 
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y,  the  law  presumeB  that  every  man  hroaght  up  in  a 
m  land  believes  in  Ood  and  fears  Him.  The  charity  of  its 
nt  IB  extended  ahke  to  all.  The  burthen  is  not  on  the  party 
tg  the  nitnees,  to  prove  that  he  is  a  believer ;  bat  on  the 
ig  party,  to  prove  that  he  is  not.  Neither  does  the  law 
e  that  any  man  is  a  hypocrite,  but  it  presumes  that  he  is 
B  professes  to  he,  whether  atheist  or  believer ;  and  whatever 
IS  opinions  he  is  proved  to  have  once  entertained,  they  are 
cd  to  continue  unchanged  till  the  contrary  is  shown.^  One 
md  perhaps  the  least  objectionable  mode,  of  proving  that  a 
is  incompetent  to  take  an  oath  on  the  ground  of  want  of 
IB  belief,  is  by  furnishing  evidence  of  his  atheintical  doclaia- 
reviously  made  to  others  ;^  but  the  witness  may  himself  be 
^ted  upon  the  subject,  either  before  he  is  sworn  at  all,  or 
i  has  been  sworn  upon  the  voire  dire  ;^  or,  even,  as  it  would 
ifter  having  been  sworn  in  the  caase.* 

96.  Lord  Brougham's  Act  of  1851  to  amend  the  Law  of  §  12:11 
ce  contains  an  important  clause  with  respect  to  the  admi- 
on  of  oaths.  The  clause  is  as  foUows: — "Every  court, 
justice,  officer,  commissioner,  arbitrator,  or  other  person, 
hereafter  having  by  law  or  by  consent  of  parties  authority 
:,  receive,  and  examine  evidence,  is  hereby  empowered  to 
ster  an  oath  to  all  such  witnesses  as  are  legally  called  before 
espectively." ' 

87.  The   Consolidated    General    Orders    of   the   Conrt  of  §  l2-'i2 
iry,  which  were  promulgated  in  I860,  contain  lyi  express 
lat  "  oaths  shall  be  administered  in  a  reverent  manner."" 


e,  §  197  ;  Tlic  Slate  v.  Stinson,  7  Law  Reporter,  383. 
1  Law  Re|Kirti;r,  pp.  347,  348,  (ui  U>  the  American  bw  ;  au<l  2  Dkksdii, 
h:a\  »>7,  lis  to  the  S«)tti«h  kw. 
■.  WhitP,  1  Lwi.  430  ;  Mttdcn  «.  t'ol«nach,3l  L.  J.,  Ex.  118  ;  7  H.  &  N. 

■.  Taylor,  P«l  R.  11,  per  Duller,  J.  ;  Tlie  Qiieetia  cane,  2  B.  &  B.  284. 
1 15  v.,  c.  99,  5  16.     See,  also,  18  &  19  V.,  c.  42,  cited  post,  §§  1667, 
liicli  empowers  diplomatic  and  consuloi  agents  aliroad  to  adininister 
id  do  notarial  acts. 
,  III.,  r.  14. 
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Allaston  is  here  mflde  to  this  rale,  becanse  it  is  feared  that 
who  attend  the  sittings  at  Nisi  Prins,  or  vho  watdi  the  pre 
ings  of  oar  inferior  conrta  of  justice,  may  sometimes  be  1 
itoflgine  that  no  soch  rale  is  recognised  as  part  of  the  coi 
law. 

§  1S88.^  All  witnesses  ongbt  to  be  sworn  according  U 
peculiar  ceremonies  of  their  own  rehgiou,  or,  in  suck  mann 
they  deem  binding  on  their  consciences.*  This  doctrine  of  th< 
law, — which  in  the  great  case  of  Omichond  i'.  Barker'  was  8< 

'  Gr.  Ev.  %  371,  in  part. 

'  "QuiimqiiB  rit  adscveratio  rcligiosa, satis  putet,JuKJumuilum  Htt<-ni 
ditni  t8su  cujuaque  religioni."  Hein,  ad  Pand.  p.  3,  §§  13,  15.  "Qiiodc 
notncn  deiieriB,  id  utique  constat,  oiiine  juajurandiun  proficisci  es  fide  e 
ijuafiione  jurantis ;  et  inutile  ense,  nixi  quia  credat  Deuiu,  quem  te^tem  ad 
perjiirii  Bui  idoneum  esse  viudicem.  Id  autetn  credat,  <{ui  jurat  per  Deum 
per  xacra  sun,  et  ei  BU&  ipsiuB  animi  religione,"  &o.  fiynk.  Obs.  Jur.  Roi 
0,  c.  2.  See,  also,  Puff.  lib.  4,  c.  2, 5  4-  The  foniiula  i>f  taking  an  oath, 
was  anciently  odo])te<l  by  the  Romann,  was  as  follon's  : — The  wituetu  1 
flint  stnne  in  his  right  hand,  and  dropped  it  as  he  utteml  thew  words — Si 
ialli),  turn  me  Diejpiter,  salvia  urbe  arceque,  bonis  ejiciat,  ut  ^o  hunc  la] 
Ailiuu's  Ant.  247.  Cic,  Fam.  Ep.  vii.  J,  12,  Under  the  Christian  emi-ei 
won  taken,  invocato  Dei  Onnipotentis  nomine,  Cod.  lib.  2,  tit.  4,  L  41.  I 
Hanctis  evani^liis  tactis,  Cod.  lib.  3,  tit.  1. 1.  14.  And  Constantine  aAAi 
rescript,  Jurixjurandi  religione  teat«fl,  priusquom  purhibeaiit  testimonium 
diichim  arctari  prtecipimus.  Cod.  lib,  4,  tit.  20, 1.  9.  In  Morgan's  case,  1 
54,  a.  Maliomedan  was  sworn  thus  : — First,  he  placed  his  right  hand  flat 
the  Koran,  put  the  other  hand  to  his  forehead,  and  brought  the  top  of  hu 
liend  down  to  the  book,  and  touched  it  with  his  head  :  he  then  looked  foi 
time  upon  it,  and,  on  being  asked  what  that  ceremony  was  to  prodai 
answered  that  he  was  bound  by  it  to  speak  the  truth.  In  Scotlant^  me 
of  the  Kirk  are  sworn  by  the  form  of  holding  up  the  liglithand,  without  I 
infj  the  book  or  kissing  it.  Mildrone's  case,  1  Lea.  412  ;  Walker's  ci-oe,  iil, 
Mee  r.  Keid,  Pea.  R.  23.  It  seems  that  in  this  cose  tlie  form  of  won!^ 
either  be,  "  I,  A.  B.,  swear  by  God  himself,  as  I  shall  onswer  to  him  s 
giiait  day  of  judgment,  that  the  evidence  I  shall  give,"  &c,  ;  or,  "  I  swei 
cording  to  the  custom  of  my  country  and  the  relipon  I  profess,  that  thi 
denco,'  &c.  See  1  Lea.  41 2.  A  Jew  is  sworn  on  the  Pentateuch  with  hit 
covered,  Willes,  &43  ;  but  if  he  professes  Christianity,  hu  may  be  j^-om  i 
New  Testament,  tliough  he  has  not  fonnally  renounced  Judaism,  R,  v.  Gi 
1  E.-<p.  286.  A  Chinese  is  sworn  by  the  ceremony  of  his  breaking  a  sauti' 
viously  to  the  administration  of  the  oath,  R  v.  Entrehman,  0.  &  Marsh 
Roman  Catholics  in  Ireland  are  sworn  on  a  Testament,  with  a  crucifix  or 
upon  it,  M'Nally,  Ev.  97. 

>  Wilh's,  .138  ;  I  Atk,  21  ;  I  Smith,  I,,  C.  3R1,  S.  C. 
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sIbo  the  rale  at  common  law,' — has  received  a  legislative 
n  b;  the  Act  of  1  &  2  V.,  c.  106 ;  for  that  statute  enacts, 
1  persons  shall  be  bonnd  by  the  oaths  which  are  lawfully 
Btered  to  them,  provided  they  are  administered  in  such 
Lnd  with  such  ceremonies,  as  the  parties  sworn  declare  to 
ling  on  their  consciences.  In  order  to  ascertain  what  form 
>ii]ding,  the  court  should  inqoire  of  the  witness  himself; 
e  proper  time  for  making  this  inquiry  is  before  he  is  sworn, 
'ever,  the  witness,  without  making  any  objection,  takes  the 
1  the  usual  form,  he  may  be  afterwards  asked,  whether  he 

it  binding  on  his  conscience ;  but  if  he  answers  in  the 
tive,  he  cannot  then  be  further  asked,  if  he  considers  any 
^orm  of  oath  more  binding.'      Neither  can  a  witness  who 

that  he  is  a  Christian,  be  asked  any  fiirther  questions 
he  is  sworn.^  If  a  witness,  without  objection,  is  sworn  in 
nal  mode,  but  being  of  a  different  Giith,  the  oath  is  not 
arm  affecting  his  conscience,— as  if,  being  a  Jew,  he  is 
on  the  Gospels, — he  is  still  punishable  for  perjury  if  he 

falsely,  and  the  adverse  paity  cannot  for  this  cause  have 
trial.* 

189.  Irrespective  of  the  recent  relaxation  of  the  law,  so  far  §  IS&I 
dates  to  Atheists,'  the  Legislature,  out  of  tender  regard  for 
iBcleHtioiu  Bcitiples  of  certain  religious  sects,*  and  of  other 


AI<K'i«on,  B.,  ill  Miltir  v.  S.>1..]iiuii)',  7  E\.  It.  S34,  G3S,  au<1  p.r 
,  f.  B.,  ill.  558.  '  Tlio  Qiiven's  tasp,  2  B.  &  B.  284. 

..  Ser\a,  2  C.  4  Kir.  66,  per  Pktt,  B. 
s  v.  Hook,  3  B.  &  B.  232  ;  T  Moure,  30,  8.  0.     Tlie  Slate  v.  Wliisen- 

HawkB.  468.  ivx  R.  b.  WixxI,  Ji-l.b  &  B.  vii.  Whether  a  party  will 
led  to  a  new  trial,  if  a  witness  on  the  other  Mile  hoe  (eittified  without 
been  »wom  at  all,  is  a  question,  the  solution  of  which  depends  upon 
tancei.  If  the  omission  of  the  oath  wus  known  at  the  time  of  tli« 
trial,  he  will  not  Birch  v.  Sonierville,  2  Ir.  Law  R.,  N.  S.  243,  cited 
1380 ;  Lawtenw  v.  Uougbton,  G  Jobna.  129  ;  While  r.  Haws,  id.  351. 
t  wa«  not  discuvered  till  after  the  trial,  he  will  ;  Hawks  t.  Bnkcr,  D 
72.  '  See  ante,  §§  1382,  1383. 

tlemen  of  the  Yea  and  Nay  scliool,  who  luve  to  interixvt  liti-mlly  our 
s  injunction,  "  Swear  not  at  all,"  seem  utterly  tp  ignore  the  lact  tliat 
liinself  not  only  submitted  to  be  Bwom  before   the  Sanhedrim,  but 

refused  to  answer  uiitil  he  was  put  upon  his  oath  by  the  hi(;li  piiest. 
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persons  endowed  with  peculiar  moral  susceptibilities,  has  allowed 
them,  in  the  place  of  taking  an  oath,  to  make  a  solemn  affirma- 
tion ;  ^  but  such  affirmation  has  the  same  effect  as  an  oath,  and 
persons  who  knowingly  affirm  what  is  false  are  equally  guilty  of 
perjury  with  those  who  falsely  swear.  Thus,  the  Act  of  3  &  4 
W.  4,  c.  49,  allows  Quakers  and  Morayians  to  affirm  in  all  cases 
where  an  oath  is  required;*  the  Act  of  8  &  4  W.  4,  c.  82,  contains 
a  similar  provision  in  favour  of  the  sect  of  Separatists  ;  ^  and  the 
Act  of  1  &  2  v.,  c.  77, — which  was  passed  in  consequence  of  the 
decision  pronounced  by  the  judges  in  Doran's  case,* — extends  the 
privilege  to  all  persons  who  have  been  Quakers  or  Moravians,  but 
have  ceased  to  belong  to  either  of  those  sects.^  The  Ck>mmou 
Law  Procedure  Act  of  1854  proceeds  a  step  further  in  advance, 
and  enacts  that,  *^  if  any  person  called  as  a  witness,  or  required 
or  desiring  to  make  an  affidavit  or  deposition,  shall  refuse  or  be 
unwilling  from  alleged  conscientious  motives  to  be  sworn,  it  shall 
be  lawful  for  the  court  or  judge,  or  other  presiding  officer,  or 
person    qualified    to  take  affidavits  or  depositions,   upon    being 


See  and  compare  5th  Ch.  of  St.  Matt.,  w.  34—37,  and  26th  Ch.  of  St,  Matt, 
w.  59—64. 

>  Since  the  year  1835,  declarations  have,  also,  by  virtue  of  the  wise  Act 
6  &  6  W.  4,  c.  62,  been  substituted  on  veiy  many  occasions  for  the  ciatb2s 
whether  official,  or  extra-judidcUy  or  voluntary,  which  were  formerly  in  use  ; 
and  any  person  who  wilfully  and  corruptly  makes  and  subscribes  any  such 
declaration,  knowing  it  to  be  untrue  in  any  material  particular,  is  guilty  of  a 
misdemeanor. 

5  This  is  the  form  : — "I,  A.  B.,  being  one  of  the  people  called  Quakers, 
[or  one  of  the  persuasion  of  the  people  called  Quakers  or  of  the  United  Brethren 
called  Moravians,  as  the  case  rtiai/  6e,]  do  solemnly,  sincerely,  and  truly  det^lare 
and  affirm,"  &c. 

'  This  is  the  form  : — "  I,  A.  B.,  do,  in  the  presence  of  Almighty  God,  solemnlr, 
Biucerely,  and  truly  afl&rm  and  declare,  that  I  am  a  member  of  that  religious 
sect  called  Separatists,  and  that  the  taking  of  any  oath  is  contrarv  to  mv 
religious  belief,  as  well  as  essentially  opposed  to  the  tenets  of  that  sect ;  and  I 
do  also,  in  the  same  solemn  manner,  declare  and  affirm,'*  &c. 

*  2  Moo.  C.  C.  37. 

*  This  is  the  form  : — "  I,  A.  B.,  having  been  one  of  the  people  called  Quakers, 
[or  one  of  the  persuasion  of  the  people  called  Quakers,  or  of  the  United 
Brethren  called  Moravians,  as  the  case  may  be,]  and  entertaining  conscientioU't 
objections  to  the  taking  of  an  oath,  do  solemnly,  sincerely,  and  truly  declare 
and  affirm,"  &c. 
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of  the  Bmcerity  of  such  objection,  to  permit  such  person, 
af  being  sviora,  to  make  his  or  her  solemn  afiirmation  or 
ion."'  This  enactment, — which  in  its  original  form  was 
\y  confined  to  coarts  of  civil  judicature  in  England  and 
' — has,  by  virtue  of  minute  iustahnents  of  legal  amend- 
>een  extended  to  all  courts  of  justice,  whether  civil  or 
,  in  England,*  IreUnd,*  or  Scotland ; '  and  so  anxious 
mbers  of  Parliament  been  to  do  ample  justice  to  Ireland 
matter,  that  in  affording  to  tliat  country  the  advantage 
altered  law,  they  have  encored,  as  it  were,  the  work  of 
DQ,  and  have  passed  two  independent -statutes  to  carry  out 

the  same  object.* 

0.  It  may  here  be  noticed,  as  the  practice  was  formerlj-  §  1254a 
;,''  that  bankrupts  and  their  wives,  whether  in  England," 
reland,*  may  now  be  examined  npon  oath  by  the  Court  of 

jtcy,  concerning  the  bankrupt,  his  dealings,  or  property. 

1.  The  judges  at  Nisi  Prius  were  at  one  time  inclined  to  §  1255 
»  incompetent  to  testify  all  persons,  whether  counsel,  soli- 

)T  parties,  who,  being  engaged  in  a  cause,  had  actually 
;d  the  jury  on  behalf  of  that  aide  on  which  they  were  after- 
ailed  upon  to  give  evidence.'"  Further  investigation  of 
ject,  however,  has  led  to  a  judicial  acknowledgment  that 

I  rule  of  practice  exists;"  although  the  obvious  incon- 
)  of  permitting  one  and  the  same  person,   first,  to  state 

18  v.,  c.  125,  5  20.  Thie  is  Ihe  6,nii  :— "I,  A.  B.,  do  solemnly,  hiii- 
id  truly  offimi  and  ileclare,  that  the  taking  of  any  oath  is,  according  to 
ouB  belief,  unlawful  ;  and  i  do  alDo  «olemnly,  uncerelj,  and  tniiy 
d  decUn>,"  kc.     §  21  enaclA,  that  persons  wilfully  making  blse  affirma- 

II  b«  nubject  to  tlic  uune  punishment  as  fur  iwrjury. 

IS  v.,  c.  12B,  5  103.  '  24  &  25  v.,  c  66,  5  1. 

20  v.,  c.  103,  §§  23,  98,  Ir.  ;  24  &  23  V.,  c.  66,  5  1. 

29  v.,  c.  9,  Sc. 

ao  v.,  c  102,  §§  23,  98,  Ir. ;  24  &  25  V.,  c  66,  §  1. 

25  v.,  c.  134,  5  211.  »  32  &  33  V.,  c.  71,  §§  96,  97. 

ai  V.,c.  60,  55  306,  307,  Ir. 

im  t.  Byron,  4  Dowl.  &  L.  393,  )>er  Patteson,  J. ;  Deane  ii.  Packwood, 
,.  b,  per  Erie,  J.    See  Beat,  Ev.  250—258. 
ett  r.  Hudson,  22  L.  J.,  Q.  B,  U  ;  1  E.  &  B.  11,  S.  C. 
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the  case  as  an  advocate,  and  next,  to  prove  that  statement 
mtneBs,  appears  to  famish  ample  juetification  for  its  immE 
adoption.'  With  respect  to  private  prosecators,  it  may  b 
served,  that  as  they  have  no  right  to  address  the  jnry,^ 
though  they  waive  their  title  to  give  evidence  on  oath,  thej 
not  be  permitted  under  any  circamstances  to  act  in  the  twi 
capacity  of  advocates  and  witnesses.' 

§  1392.  In  regard  to  the  proper  time  of  taking  the  oitjecti- 
the  competency  of  a  wituesB,  it  is  obvioae  that,  from  the  prt 
nary  nature  of  the  objection,  it  ought  in  general  to  be  taken  I 
the  examination  in  chief.  Indeed,  it  has  been  frequently  sai 
judges,  and  sometimes  so  held,  that  a  party  who  is  aware  o 
existence  of  any  disqualification,  cannot  lie  by  and  allov 
witness  to  be  examined,  and  afterwards  object  to  his  compet 
if  he  should  dislike  his  testimony.*  However,  this  doctriut 
been  disputed  by  the  Court  of  Exchequer,^  and  the  learned  B 
have  held,  in  conformity  with  some  old  decisions,"  that  the  < 
tion  may  be  raised  at  any  time  dvring  the  trial,  and  that 
whether  the  objector  pre\iouBly  ksew  of  the  disqualificatii 
not.     The   Court  for   Crown   Cases  Beserved   has    also    de 


I  C.>l>bett  ti  Hudson,  32  L.  J.,  Q.  B.  11  ;  1  E.  i  B.  U,  S.  C. 

'  R.  It.  Gumey,  11  Co^i,  414. 

•  B,  V.  Biice,  3  B,  4  A.  606  J  R.  t.  Milne,  cited  id.  n.  a  ;  Cobbett  r.  H 
23  L.  J.,  Q.  B.  13,  per  Ld.  CaiiipbuU  ;  1  E.  &  B.  13,  S.  C. 

'  Dewilney  «.  Palmer,  4  M.  &  W.  064  ;  7  Dowl.  177,  S.  C.  ;  H.  r.  W 
3  Stark.  H.  158  ;  32  How.  St.  Tr.  490,  497,  S.  C.  ;  R.  v.  Frwt,  9  0.  &  P 
Beething  p.  Gower,  Holt,  N.  P.  B.  314,  jier  Giblw,  0.  J.  ;  Howell  r.  I 
Camp.  14  ;  Donelwiw  v.  Tuylor,  8  Pick.  ;t90,  39£.  In  Yanlk-y  v.  Arm. 
M.  &  W.  145,  Parke,  B.,  obsei-veil, "  I  camnit  lielji  wishiny  vi;ry  Dtut'li  ; 
■n-fTt:  established  as  tlie  regular  practice,  tbat,  when  once  a  witneHs  is  gwo 
question  dIiouUI  be  put  to  him  in  order  to  raise  objectioiui  to  liiji  c^mpeteT 
tliiuk  all  Buuli  aliould  be  put  (o  Liiii  on  tbe  vuire  dire  ;  aiul  tliat,  wbeti 
sworn  in  chief,  hisi  com{>etency  Rhonld  1>e  tjiken  for  granted  ;  but  ccTtnin 
pnictice  hiiabcen  different  liitliertn."  See,  also,  Hartshome  r.  Watson,  5 
N.  C,  477  ;  7  Scott,  494,  S.  C.  ;  Wollaslun  e.  Hakewill,  3  M.  &  Gi.  2 
Scott.  N.  R.  593,  S.  C. ;  and  Flajs  «■  Ma"»,  S  Sumn.  487. 

'  Jacobs  V.  Uybom,  11  M.  &  W.  685. 

'  NewUiam  r.  Smith,  3  Vern.  463  ;  Ld.  Lovat's  case,  18  How.  St.  Ti 

«,  also.  Stone  t.  Blackburn,  1  Esp.  37  ;  Yaidley  r.  Arnold,  C.  &  Marsl 
ia,  per  Parke,  B. 
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idge  had  acted  rightly,  who,  after  pTonouncing  a  witness 
it  on  the  Toire  dire,  discovered  during  the  examination 
was  really  incompetent,  and  consequently  rejected  his 
y,  though  part  of  it  had  already  been  reduced  to  writing.^ 

on  this  sabjeot  is  the  same  in  equity  as  at  law,^  and  in 
as  in  civil  cases  ; '  but,  perhaps,  in  trials  for  high  treason, 
octrine  would  be  recognised,  that  if  the  prisoner  intends 
to  a  witness  as  being  omitted  irom,  or  misdescrihed  in, 
fnmished  to  him,  he  must  do  so  before  the  witness  is 

chief.*  In  ordinary  cases,  if  the  objection  to  the  com- 
)f  a  witness  be  not  taken  until  after  the  trial,  it  will  be 
d  as  coming  too  late ;  and  the  courts  will  not  grant  a 
1  for  this  cause  alone, '  unless  the  incompetency  were 
ad  concealed  by  the  party  producing  the  witness,*  or  other 
can  be  giten  of  mala  praxis  on  his  part.^ 

I.  With  respect  to  the  mode  of  taking  the  objection,  the  i 
hould,  in  strictness,  be  examined  upon  the  voire  or  rraie 
it  is,  he  should  be  sworn  to  answer  truly  "  all  such 
I  as  the  court  shall  demand  of  him."  This  peculiar 
oath  is,  however,  now  seldom  administered ;  and  the  facts 
the  objection  rests,  if  not  admitted  by  the  opposite  side, 
ed  by  questions  put  to  the  witness  after  being  sworn  in 
Upon  such  an  examination,  the  witness,  if  it  be  neces- 

litehead,  3fi  L.  J.,  H.  C.  1B6  ;  1  Law  Rep.,  C.  C.  33  ;  10  Cox,  23J, 

am  r.  Smith,  2  Vem.  463 ;  VaitKhan  «.  Worrall,  2  Madd.  322 ; 
WO,  a.  C. ;  3elway  v.  Chapiiell,  12  Sim.  113  j  Swift  v.  Dean,  fl 
.,  &3S  ;  OkkI.  £v.  234—236.     See  BoiiHliclJ  v.  iloiM,  1   De  Uci  & 

ivafu  caw,  18  How.  St.  Tr.  596  ;  Com.  v.  Green,  17  Masn.  5.W. 
Vatson,  2  Stark.  R.  168  ;  32  How.  St.  Tr.  496,  497,  S.  C.  ;  R.  r. 

A  P.  183. 

r  V.  Pearte,  1  T.  B.  717  ;  JackMn  v.  Jackm.n,  5  C.wen,  173.  But 
&  W.  691.  In  Barbat  t>.  Alltu,  21  L.  J.,  Ex.  156,  Parke,  B.,  nfeired 
nh  ante  of  Birch  r.  Somenillf,  cited  anU,  §   1360,  in   wliich   Lil. 

(TBI  examined  without  bving  swom,  Lut  the  ubjeftiiin  not  hating 
ed  on  at  the  time,  the  court  refused  to  disturb  the  vei'dict. 
!.  Brockett,  15  Mass.  378. 
V.  Simeon,  2  Com.  B.  342. 
cole  r.  Layimrn,  11  M.  &  W.  CK>. 
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sary,  may  speak  to  the  contents  of  written  documents  vithont 
prodncing  them.^  The  objection  may  perhaps  be  also  supported 
by  eyidence  aliunde. 

1  See  Butler  v.  Carver,  2  Stark.  R.  433 ;  R  v.  OiBbam,  15  Ea^t,  57 ; 
Lminifisv.  Row,  10  A.  &  E.  606 ;  Carlisle  v,  Eady,  1  C.  &  P.  234 ;  Qnar- 
terman  v.  Coz,  8  C.  &  P.  97  ;  Butchers'  Co.  v,  Jones,  1  Esp.  160 ;  Botham 
V,  Swingler,  id.  164  ;  Pea.  R.  218,  S.  C. ;  Brockbank  r.  Anderson,  7  M.  &  Gr. 
295,  313. 
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CHAPTER    III. 


EXASIINATION   OP   Wl 

1.  Hattnq  thua  treated  of  the  means  of  procnring  thft 
ce  of  witneases,  and  of  their  competency  and  credibility, 
subject  trt  be  ooDRidered  is  their  examination.  And  here 
o  laid  down  as  a  general  proposition,  applicable  alike  to  all 
^ioDB  of  the  Supreme  Court,  that,  in  the  absence  of  auy 
it  between  the  parties,  the  witnesses  at  the  trial  of  any 
r  at  any  assessment  of  dama'icx,  shall  be  examined  viva  voce 
itpen  cdiirf.'  The  agreement  here  referred  to  must  he  ft 
jnsent  in  writing,  and  not  one  to  be  gathered  from  Ioosb 
idence,'  though  it  will  suffice  for  a  nest  friend  or  a  guar- 
ign  the  consent  on  behalf  of  any  party  under  disabiUty.* 

j.  In  the  event  of  the  parties  not  consenting  to  rely  on 
e\idenee,  the  court  or  a  judge  may,  at  any  time  for  a 
reason*  order  that  any  particular  facts  moy  be  proved  by 
or  that  the  affidavit  of  any  witness  may  be  read  at  the 
or  trial,  on  such  conditions  as  the  court  or  judge  may 
asonabic  ;  or  that  any  witness  whose  attendance  in  court 
ir  some  sufficient  eauso  to  be  dispensed  with,  he  examined 
■ogatories  or  otherwise,  before  a  commissioner  or  examiner.* 
in  these  cases  if  "  it  appears  to  the  court  or  judge  that  the 
rty  bond  fide  desires  the  production  of  a  witness  for  craas- 
(ion,  and  that  mch  witness  can  be  prodaced,  as  order  shall 


of  Snp.  Ct.,  Ord.  isxvii,  R.  1. 

.'ew  West  Brewary  Co.  n.  Hannah,  L.  R.,  1  Ch.  D.  278. 

hbiill  p.  Fowte,   L.   R.,  1   Ch.   D.   604,  per  Jeawl,  M.  R.  ;  Fryer  e. 

4ft  L.  J,,Ch.  199. 

'robote  Division  has  declined  to  order  the  KXecution  ond  alUistation 
a  be  proval  in  Boleitm  form  by  affidavit,  though  none  of  the  parties 
appesred.    Cook  t.  Tonilinstm,  24  W.  K.,  P.  B.  85 1 . 

of  Sup.  Ct.,  Ord.  iixvii,  R.  1. 
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not  be  made  authorising  the  evidence  of  such  witness  to  be  given 
by  affidavit."  1 

§  1396.  Upon  any  motion,  petition,  or  sonmions,  evidence, 
indeed,  may  be  given  by  affidavit;*  but  here,  also,  "the  court 
or  a  judge  may,  on  the  application  of  either  party,  order  the 
attendance  for  cross-examination  of  the  person  making  any  such 
affidavit."  3 

§  1397.  The  rule  on  this  subject  which  prevails  in  the  County 
Courts  is  substantially  the  same  as  that  just  cited,  though  it  is 
expressed  in  very  diflferent  language.  Order  XIV  of  the  County 
Court  Eules,  1875,  provides,  by  Rule  3,  that  "  except  where  oth»- 
wise  provided  by  these  Bules,  the  evidence  of  witnesses  shall  be 
taken  viva  voce  on  oath,  according  to  the  former  practice  on  the 
trial  of  plaints.  Where  by  these  Rules  evidence  is  required  or  per- 
mitted to  be  taken  by  affidavit,  such  evidence  may  be  taken  rtra 
voce  on  oath,  if  the  Judge  or  registrar  shall  at  the  hearing  of  any 
application  or  otherwise  so  direct."  Rule  6  then  provides,  that, 
"  where  a  party  desires  to  use  at  the  trial  an  affidavit  by  any  parti- 
cular witness,  or  an  affidavit  as  to  particular  facts,  he  may,  five 
clear  days  before  the  hearing,  give  a  notice,  with  a  copy  of  such 
affidavit  annexed,  to  the  party  against  whom  such  affidavit  is  to 
be  used;  and  unless  such  last-mentioned  party  shall  within  two 
clear  days  give  notice  to  the  other  party  that  he  objects  to  the  use 
of  such  affidavit,  he  shall  be  taken  to  have  consented  to  the  use 
thereof,  unless  the  judge  shall  otherwise  order." 

§  1398.  Besides  the  Supreme  Courts,  whether  for  England  or 
Ireland,  and  the  County  Courts,  the  Legislature  has  conferred  on 
many  other  tribunals*  power  to  examine  witnesses  viva  voce,  ^hen- 


1  Rules  of  Sup.  Ct,  Ord.  xxxvii,  R.  1.  *  Id.  R.  2.  »  Id. 

*  See  as  to  Uie  Jud,  Comm.  of  the  Privy  Council,  3  &  4  W.  4,  c.  41,  §  7 ;  is 
to  the  Ct.  of  Bankr.  &  Insol.  in  Irel.,  20  &  21  V.,  c.  60,  §  369,  Ir. ;  as  to  the 
Eccles.  Cts.  in  Engl.,  17  &  18  V.,  c.  47  ;  as  to  those  in  Irel.,  27  &  28  V.,  c  H 
§  37,  Ir. ;  as  to  the  Ct.  of  Adm.  for  Engl.,  3  &  4  V.,  c  65,  §  7  ;  and  for  IwL, 
30  &  31  v.,  c.  114,  §  50,  Ir.  ;  and  as  to  the  Cts.  of  Bankr.  in  EngL,  Bkptcj. 
Rules  of  1870,  r.  49. 
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ch  a  course  shall  be  deemed  desirable,  and  the  tendency  of 
I  reform, — as  at  present  understood, — is  nnqnestionably  to 
itenanca  written  evidence,  and  to  substitute  for  it  in  all  im- 
I  inquiries  testimony  by  word  of  mouth. 

99.  The  manner  in  which  witnesses  ought  to  be  exaviined  § 
est  be  considered.  This  subject  lies  chiefly  in  the  discre- 
tbe  judge  before  whom  the  action  is  tried,'  being  from  its 
tture  susceptible  of  but  few  positive  rules.  The  great 
s  to  elicit  the  truth;  but  the  character,  intelligence,  courage, 
•,  bias,  memory,  and  other  circumstances  of  witnesses  are  so 
,  as  to  require  almost  equal  variety  in  the  mode  of  interro- 
and  the  degree  of  its  intensity,  to  attain  that  end. 

X).*  If  the  judge  deems  it  essential  to  the  discovery  of  truth,  5 
;  witnesses  should  be  examined  out  of  the  hearing  of  each 
le  will  order  them  all  on  both  sides  to  withdraw,  excepting 
under  examination;"  and  this  order,  upon  the  motion  of 
arty  at  any  period  of  the  trial,*  is  rarely  withheld,  though 
ot  be  demanded  of  strict  right.'  The  parties  themselves 
letimes  be  included  in  the  order  to  withdraw,*  as  will  also 


n  r.  Carew,  By.  &  M.  12T,  per  Abbott,  C.  J. 
Iv.  432,  in  part. 

ortler  may,  it  wc-iiis  W  inAdc  by  an  examiner.    See  In  re  Wwit,  of 
>i1  Land  k  Works  Co,,  46  L.  J.,  Ch.  664,  per  Jessel,  M.  H. 
lii^y  V.  Na-h,  7  V.  &  P.  6.32. 

)ulUey  V.  Na»h,  7  C.  &  P.  632,  AMerson,  B.,  is  reported  to  have  held, 
T  pArty  hnd  n  right  to  require  tlint  the  nnexamined  witnesses  should 
court ;  but  this  riilint*  wuuld  seem  mtt  to  lie  law,  even  in  civil  cases, 
r.  iNUicson,  1  Font.  &  Fin.  104,  per  Bylea,  J.  ;  Biid  the  cootrary  has 
y  been  held  in  crirainftl  trials,  see  R.  r.  Cook,  13  How.  St.  Tr.  348, 
If,  C.  J.  ;  R.  n.  Vaughan,  id.  494,  per  Ld.  Holt ;  R.  r.  Qoodere,  17  id. 
■  Sir  M.  Foster.  In  R.  i.  Murphy,  8  C.  &  P.  307,  Coleridge,  J.,  ob- 
lat  it  wM  nlmoet  a  matter  of  right  for  the  opposite  party  to  liave  a 
int  of  court,  while  any  legal  BrgimieDt  u'na  going  on  respecting  his 
A  witness  will  not  be  ordered  out  of  court  during  the  rending  of 
on  affidavit.  Penniman  t.  Hall,  24  W.  R.,  Ch.  U.,  per  V.  C.  Hall,  345. 
homock  V.  Devings,  3  C.  &  Kir.  37H,  Talfourd,  J.,  is  reported  lo  have 
he  had  no  power  io  order  the  parties  to  leave  the  court  so  long  as  they 
with  propriety.  See,  also,  Selfe  v.  Isaacson,  I  Fo«t.  &  Fin.  194,  per 
Se<I  <\n.  or  tn  tliif  niling. 
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the  prosecutor  in  a  criminal  proceeding,  if  it  be  proposed  to 
examine  him  as  a  witness.^  Where,  however,  a  solicitor  in  the 
cause  is  about  to  give  testimony,  an  exception  is  usually  allowed 
in  his  favour,  upon  a  statement  being  made  by  counsel,  that  his 
personal  attendance  in  court  is  necessary.^  So,  medical  or  other 
professional  witnesses,  who  are  summoned  to  give  scientific  opinions 
upon  the  circumstances  of  the  case,  as  established  by  other  testi- 
mony, will  be  permitted  to  remain  in  court,  until  this  particular 
class  of  evidence  commences ;  but  then,  like  ordinary  witnesses, 
they  will  have  to  withdraw,  and  to  come  in  one  by  one  so  as  to 
undergo  a  separate  examination.^ 

§  1401.^  If  a  witness  remains  in  court  in  contravention  of  an  jifs) 
order  to  withdraw,  he  renders  himself  liable  to  fine  and  imprison- 
ment for  the  contempt ;  ^  and,  at  one  time,  it  was  considered  that 
the  judge,  in  the  exercise  of  his  discretion,  might  even  exclude  his 
testimony.^  But  it  seems  to  be  now  settled,  that  the  judge  has  no 
right  to  reject  the  witness  on  this  ground,  however  much  his  wilful 
disobedience  of  the  order  may  lessen  the  value  of  his  evidenced 
In  revenue  cases,  indeed,  as  tried  in  the  Exchequer  Division,  a 
stricter  rule  is  said  to  prevail ;  and  in  order  to  prevent  any  imputa- 
tion of  unfairness  in  these  delicate  proceedings  between  the  Crown 
and  the  subject,  the  testimony  of  any  witness  who  has  remained 
in  court,  whether  contumaciously  or  not,  after  an  order  to  withdraw, 


^  R.  V.  Newman,  3  C.  &  Bar.  260,  per  Ld.  Campbell. 

2  Everett  v.  Lowdham,  4  C.  &  P.  91,  per  Bosanquet,  J. ;  Pomeroy  ».  Baddeler, 
By.  &  M.  430,  per  Littledale,  J.  But  a  special  application  must  be  made  to 
except  him,  R.  v.  Webb,  Ry.  &  M.  431,  n. 

»  See  Alison,  Pract.  Cr.  L.  489,  542—545  ;  Tait,  Ev.  420. 

•*  Gr.  Ev.  §  432,  in  part. 

*  Chandler  v.  Home,  2  M.  &  Rob.  423. 

«  Parker  v.  M'William,  6  Bing.  683 ;  4  M.  &  P.  480,  S.  C.  ;  Thomas  c. 
David,  7  C.  &  P.  350 ;  R.  v.  CoUey,  M.  &  M.  329  ;  Beamon  v.  EUice,  4  C.  &  P. 
585  ;  R.  V.  Wylde,  6  C.  &  P.  380  ;  R.  v,  Lavin,  Ir.  Cir.  R  813,  per  Perrin,  J., 
and  Richards,  B. 

7  Chandler  v.  Home,  2  M.  &  Rob.  423,  per  Erskine,  J.,  who  stated  that  it 
was  so  settled  by  all  the  judges.  See,  also,  Cook  v.  Netliercote,  6  C.  &  P. 
743,  per  Alderson,  B. ;  Doe  v.  Cox,  id.  in  n. ;  I  Clifford's  Southwark  Electiaa 
Cas.  114,  S.  C. ;  Cobbett  v.  Hudson,  22  L.  J.,  Q.  B.  13,  per  Ld.  Campbell ; 
1  E.  &  B.  14,  S.  C. 
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herto  been  inflexiblY  rejected.'  This  role  does  not  prevail  in 
,  at  least  in  all  its  strictneafl;^  and  as  it  ma;  well  be  doabted 
r  the  rule  in  itself  is  calculated  to  effect  its  olgect,  perhaps, 
present  day,  it  wonld  not  be  rigidly  enforced,  even  in 
d. 

02.  The  practice  of  ordering  witneseee  out  of  court  may  be  §  i^^i 
to  a  remote  antiquity,  it  being  noticed  with  approbation 
l«scue  in  his  work  De  Laudibus  Legum  Anglite;'  and  no 
10  has  reflected  upon  the  nature  of  evidence,  or  even  read 
oint  story  of  Susaimab  narrated  in  the  Apocrypha,*  bnt 
^jkuonledge  the  utility  of  such  a  conrae,  as  an  admirable 
of  detecting  conspiracy  and  bleehood.  Id  order,  however, 
er  the  practice  duly  efGcient,  it  is  not  enough  to  order  the 
ee  simply  to  withdraw  out  of  hearing,  but  means  should  be 
1  for  keeping  them  in  some  separate  room,  until  they  are 
For ;  so  that  they  might  lose  the  opportunity,  not  only  of 
g  to  the  examination  of  those  who  preceded  them,  but, 
of  equal  importance,  of  conversing  with  them  afterwards, 
land,^  all  the  witnesses  on  either  side  are  usually  ebnt  up 
ipartment  by  themselves,  whence  they  are  successively  and 


Gen.  r.  Bulpit,  9  Price,  4  ;  Parker  v.  M'WiUiam,  6  Bing.  683  ;  Thomas 
,  7  C.  &  P.  361,  per  Coleridge,  J. 
Gen.  V.  Siillivan,  1  Ann.  M.  &  0.  294,  per  BraJy,  C.  B. 
words  are,  "  Et  a  neceseitaa  exegerit,  dividuutur  tetttCH  Imjutmiodi, 
i  dejMMuerint  quiequid  velint,  iU  iiuod  dictum  uiiius  uou  ducubit  aut 
t  eorum  olium  nd  ^^onsiniiliter  testiticondum."  C.  S6.  See,  also, 
■  V.  Hulie,  1  Sid.  131  ;  Swift,  Ev.  012. 

re  Daniel  detected  the  perjury  of  the  two  old  judges,  wlio,  as  eye-wit- 
d  accused  the  wife  of  Joacim  of  adulteiy  ;  bat  who,  on  lieiiig  examined 
fered  an  to  the  place  where  the  crime  was  conmiitti.iI,  the  one  swearing 
dtT  a  mflctich  tree,  the  other  under  a  holm  tree. 
IS  formerly  the  law  of  Scotland,  tliat  if  a  witucsn  \va»  oljottcd  to  as 
imained  in  court  without  permipwion,  bin  evidence  could  not  be  heard, 
LCt  of  3  &  4  v.,  c.  59,  5  3,  enacts,  that  "  in  any  trial  licfrirc  any  judge  of 
of  iieiwion  or  court  of  justiciary,  or  before  any  sheriff  or  stewarcl  of 
it  fhall  not  be  imperative  on  the  court  to  reject  any  witness  a^iinst 
is  objected  that  he  or  she  has,  without  the  jiermission  of  the  court,  and 
he  consent  of  the  party  objecting,  been  present  in  court  during  all  or 
of  the  proceedings  ;  but  it  shall  bo  competent  for  the  court,  in  it«  dis- 
>  admit  the  witnew,  where  it  shall  appear  to  the  court  that  the  presence 
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separately  called  into  court  to  be  examined ;  ^  and  the  system  of 
separate  examination  also  prevails  theoretically,  if  not  practically, 
in  both  Houses  of  Parliament.' 

§1403.  When  the  competency  of  a  witness,  if  objected  to,  is  §196 
settled,  he  is  first  duly  sworn  in  the  cause  by  the  crier'  or  other 
officer  of  the  court.  If  he  decline  either  to  take  the  proper  oath,^ 
or  to  make  the  proper  affirmation,  or  if,  after  having  been  sworn, 
he  refuse  to  give  evidence,  or  to  answer  any  question  which  the 
court  holds  that  he  is  bound  by  law  to  answer,  he  is  guilty  of 
contempt,  and  may  be  punished  accordingly.  When  such  an 
offence  is  committed  before  any  Division  of  the  Supreme  Court,^ 
the  refractory  witness  may  be  punished  instanter  by  fine  and  im- 
prisonment; nor  is  it  necessary  that  the  cause  of  commitment 
should  be  set  out  at  length  in  the  warrant.'  When  a  witness  is 
guilty  of  a  similar  contempt  before  an  inferior  tribunal,  the  mode  of 
dealing  with  him  wiYL  in  general  depend  upon  the  statutable  powers 
with  which  the  particular  court  is  clothed;^  but  in  all  cases  a 
refusal  to  discharge  the  duties  of  a  witness  is  regarded  in  the  light 
of  a  grave  offence,  as  having  a  tendency  to  obstruct  the  course  of 
public  justice. 


of  the  witness  was  not  the  consequence  of  culpable  negligence  or  criniinal 
intent,  and  that  the  witness  has  not  been  unduly  instructed  or  inflaenoed  by 
what  took  place  during  his  or  her  presence,  or  that  injustice  will  not  be  done  by 
his  or  her  examination." 

^  Alison,  Pract.  of  Cr.  L.,  642—646 ;  Tait,  Ev.  420 ;  2  Hume,  Com.  189 ; 
19  How.  St.  Tr.  331,  n. 

»  Taylor  v.  Lawson,  3  C.  &  P.  643,  per  Best,  C.  J. 

»  R.  V.  Tew,  Pearce  &  D.  429. 

*  If  in  an  administration  suit  an  accounting  party  be  subpoenaed  for  examin- 
ation, he  cannot  refuse  to  be  sworn  on  the  ground  that  he  haa  not  received 
sufficient  notice  of  the  points  on  which  he  is  to  be  examined,  but  after  being 
sworn  he  may, — according  to  what  would  seem  to  be  an  absurd  rule, — object  to 
answer  for  that  reason.    Meyrick  v.  James,  46  L.  J.,  Ch.  38. 

*  See  Ex  parte  Fernandez,  10  Com.  B.,  N.  S.  3  ;  Ex  parte  Clement,  11  Price, 
68,86. 

*  Ex  parte  Fernandez,  10  Com.  B.,  N.  S.  3.  There  the  witness  was  fined 
j£600,  and  sentenced  to  six  months*  imprisonment. 

'  See  as  to  the  County  Courts,  9  &  10  V.,  c.  96,  §  86,  which  enables  the  judge 
to  impose  a  fine  not  exceeding  ;£10  on  the  witness. 
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04.  Afi  Boon  aB  tbe  witneBS  has  been  duly  sworn,  it  is  §  12(i2A 
oTince  of  the  party  by  whom  he  is  produced   to   examine 

This  is  called  hia  direct  examination,  or  his  examinatUm 
f;  and  in  thia  examination,  leading  qvegiions, — that  is,  qnea- 
'hich  auggeat  to  the  mtncBS  the  answer  desired,*  or  which, 
fing  a  material   fact,   admit   of   a  conclnBive  answer  by  a 

negative  or  afSrmatiTe,' — are  not,  in  general,  allowed  to 
*  Still,  this  mle  mnet  be  understood  in  a  reasonable  sense  ; 
t  were  not  allowed  to  approach  the  points  at  issue  by  such 
ms,  the  examination  would  be  most  incoUTeniently  pro- 
.  To  abridge  the  proceedings,  and  bring  the  witness  as  soon 
sible  to  the  material  points  on  which  he  is  to  speak,  the 
1  may  lead  him  on  to  that   length,  and   may  recapitulate 

the  acknowledged  facts  of  the  case,  which  have  been  already 
shed.  The  role,  therefore,  ia  not  applied  to  thnt  part  of  the 
lation,'  which  is  merely  introductory  of  that  which  is  material, 
respect  even  to  material  points,  the  judge,  in  his  discretion, 
>metimes  allow  leading  questions  to  be  put  in  a  direct  ex- 
ion  ;  as,  for  instance,  where  the  witness,  by  his  conduct  in 
E,  obviously  appears  to  be  hostile  to  the  party  producing  him, 
jrested  for  the  other  party,  or  unwilling  to  ^ve  evidence.' 

merly  in  tlie  Scotch  courU,  aa  eoon  aa  a.  witness  whb  oworn,  it  wiw 

■y  for  the  judge  to  exaiuine  him  iii  iniliiUilKit,  that  is,  to  ask  him 

rhe  bad  been  inHtmclfiil  what  to  say,  or  had  received  or  had  been  pro- 

ny  giiod  deed  for  what  he  wan  to  pay,  or  whether  he  bore  any  ill  will  to 

eme  party,  or  had  any  int«rent  in  the  cmwe,  or  concern  in  conducting 

sUier  with  hia  a;^,  and  whether  he  won  married  or  not,  and  the  degree 

relatiooHhip  to  the  party  addiiciuR  him,  Tuit,  Ev.  424  ;  hut  now  thia 

B  no  lon^jier  ntcjtary,  though  it  is  still  compettnt  for  the  jud^,  or  for  the 

jainet  whom  the  wilnesx  shall  be  called,  to  examine  hint  in  iaiiiaiihiit, 

flfore,  3  4  4  V.,  c.  59,  §  2. 

t.  Ev.  169;  2  Ph.   Ev.  401  ;  Alison,  Pratt,  of  Cr.   L.  546  ;  Tait,  Ev. 

1  How.  St  Tr.  tS59,  660,  n. 

;holls  V.  Dowding,  1  SUrk.  B.  81,  per  Ld.  EUenborouijh. 

■  an  early  instance,  see  R.  v.  Rosewell,  10  How.  St.  Tr.  190  ;  as  to  what 

regarded  as  leadin);  interrogatoricK,  see  Gregory  v.  Matychurch,  IS  Beav. 

.incoln  v.  Wnght,  4  Beav.  16a 

:bolL<  V.  Dowding,  1  Stark.  R.  81,  per  Ld.  Ellenbomugh. 

e.  Chapman,  B  C.  &   P.  559,  per  Ld.  Abinger ;  R.  v.  Ball,  id.  745  ;  R. 

phy,  id.  306—308,  per  Coleridge,  J. ;  Clarke  v.  Saffery,  Ry.  4  M,  126, 

\i,  C.  J. ;  Parkin  o.  Moon,  7  C.  A  P.  409,  per  Aldewon,  B. 
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Indeed,  if  the  witness  stand  in  a  situation,  which  of  necessity 
makes  him  adverse  to  the  party  calling  him,  as,  if  he  be  a  defendant 
whom  the  plaintiff  wishes  to  examine,  leading  questions  may,  it 
seems,  be  asked  him  as  a  matter  of  right.^  So,  where  on  the  trial 
of  an  issue  devisavit  vel  non,  directed  by  the  old  Court  of  Chanceiy, 
the  plaintiff,  in  obedience  to  the  rule  of  that  court,  called  the  second 
attesting  witness,  whose  evidence  tended  to  prove  the  insanity  of 
the  testator,  he  was  allowed  to  put  questions  to  him  in  the  nature 
of  a  cross-examination ;  because,  in  that  case,  as  the  witness  was 
rather  the  witness  of  the  Court  than  of  the  party,  it  was  felt  that 
considerable  latitude  in  the  mode  of  conducting  the  examination 
should,  in  common  fairness,  be  permitted.^ 

§  1405.  Again,  a  witness  will  occasionally  be  allowed  to  be  led,  §  l^ 
where  an  omission  in  his  testimony  is  evidently  caused  by  want  of 
recollection,  which  a  suggestion  may  assist.  Thus,  when  a  witness 
stated  that  he  could  not  recollect  the  names  of  the  members  of  a 
firm,  so  as  to  repeat  them  without  suggestion,  but  thought  that  he 
might  possibly  recognise  them  if  suggested,  this  was  permitted  to 
be  done.'  So,  for  the  purpose  of  identification,  the  witness  may 
be  directed  to*  look  at  a  particular  person,  and  say  whether  he  is 
the  man.^  So,^  where,  from  the  nature  of  the  case,  the  mind  of  the 
witness  cannot  be  directed  to  the  subject  of  inquiry  without  a 
particular  specification  of  it ;  as,  where  he  is  called  to  contradict 
another  respecting  the  contents  of  a  lost  letter,  and  cannot, 
off-hand,  recollect  all  its  contents,  the  particular  passage  may  be 
suggested  to  him,  at  least  after  his  unaided  memory  has  been 
exhausted.*  So,  where  a  mtness  is  called  to  contradict  another, 
who  has  denied  having  used  certain  expressions,  counsel  are  some- 
times permitted  to  ask,  whether  the  particular  words  denied  were 


»  Clarke  v.  Saffery,  Ry.  k  M.  126. 

2  Bowman  v,  Bowiuaii,  2  M.  &  Rob.  501,  per  Cre«?well,  J. 

'  Acerro  v.  Petroni,  1  Stark.  R.  100,  per  Ld.  Ellenborough. 

*  R.  V.  Watson,  32  How.  St.  Tr.  74,  per  Ld.  Ellenborough  ;  2  Stark.  R.  128, 
S.  C.  ;  R.  V,  Berenger,  2  Stark.  R.  129,  n.,  per  id. 

*  Gr.  Ev.  §  435,  in  part 

*  Courteen  «.  Toufle,  1  Camp.  43,  per  Ld.  Ellenborough. 
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fftct  nttered  by  the  former  witnesB;^  but  this  rule  seems 
apply  to  each  expreBsions  as  in  themselves  are  not  evidence 
ause ;  tlie  object  of  relaxing  the  general  rule  being  simply 
ide  the  other  parts  of  the  conversation,  which  would  not 
EBsible.^  Again,  the  court  will  sometimes  allow  a  pointed 
ng  question  to  be  pat  to  a  witness  of  tender  years,  whose 
n  cannot  otherwise  be  called  to  the  matter  under  investiga- 
and  indeed,  it  must  always  be  remembered,  that  the  judge 
discretionary  power, — not  controllable  by  the  Court  of 
*— of  relaxing  the  general  rule,  whenever,  and  under  what- 
■cumatimceB,  and  to  whatever  extent,  he  may  thiuk  fit, 
Uie  power  should  only  be  exercised  bo  far  as  the  purposes  pf 
plainly  'require.' 

06.*  Though  a  witness  can  testify  only  to  such  facts  as  are  f 
his  own  knowledge  and  recollection,  he  is  sometimes  per- 
to  refresh  and  assist  his  memory,  by  the  use  of  a  written 
\ent,  memorandum,  or  entry  in  a  book.^     But  this  course, — 
in  the  case  of  scientific  witnesses  referring  to  professional 


lond*  V.  Walter,  3  SUrk.  R.  8,  per  AbUtt,  C.  J. 

Bit  V.  Couseus,  2  M.  &  Roll.  238,  per  Erokinv,  J. 

iyp.  Bowell,  17  Pick.  433. 

[^wdon  t.  Lawdon,  0  Ir.  Law  R.,  N.  S.  £7. 

dy  B.  Rowell,  17  Pick.  498. 

Ev.  §$  436,  438,  in  part. 

bw  on  this  subject  is  thiu  laid  Juu-n  in  tlie  N.  York  Civ.  Co<le,  \  1843: 

itnenB  in  [Jlowed  to  retresti  hia  laeniory  respecting  a  fact,  liy  anything 

)_v  himgelf,  or  uii<ier  Iiib  direction,  at  the   time  when  the  fact  occurred 

tliately  llitrwifter,  or  at  any  other  time  when  the  fact  was  fresh  in  his 

,  and  \\v  knew  that  the  same  was  correctly  slnled  in  the  writing.     But 

;ase  the  writing  must  be  produced,  and  may  be  seen  by  tlie  aiivemc 

ho  may,  if  he  chooBe,  crosB-eiamine  the  witness  upon  it,  and  may  renil 

i  jufy.     So  aW  »  witnew  may  testify  from  such  writing,  though  lie 

o  twollection  of  the  imrliculiir  fnctK  j    but  such   evidence   niuft  lie 

with  caution."  §  15fl  of  the  Ind.  Ev.  Act.  1872,  is  an  follows  :— "  A 
nay,  while  under  examination,  refre«h  his  memory  by  Tcferring  to  any 
node  by  himself  at  the  time  of  the  transaction  concerning  which  he  \* 
Ed,  or  BO  BOon  afterwanls  that  tlie  court  considers  it  likely  that  the 
on  was  at  that  time  fresh  in  his  memory.  The  witness  may  also  refer 
ich  writing  made  by  any  other  jiereon,  and  read  by  the  witness  within 

aforenaid,  if  when  he  read  it  he  knew  it  to  be  correct." 
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books  as  the  foundation  of  their  opinions,^ — can  only  be  adopted 
where  the  writing  has  been  made,  or  its  accuracy  recognised,  at 
the  time  of  the  fact  in  question,  or,  at  furthest,  so  recently  after- 
wards, as  to  render  it  probable  that  the  memory  of  the  witness 
had  not  then  become  defective.^  In  one  Scotch  case,  the  majority 
of  the  court  would  not  allow  a  witness  to  consult  notes,  which  he 
had  prepared  some  weeks  after  the  transaction  had  occurred,  and 
when  he  had  reason  to  belieye  that  he  should  be  called  to  give 
evidence.^  And,  in  another  case,  the  witness  was  not  permit^ 
to  refresh  his  memory  with  the  copy  of  a  paper  taken  by  himself 
six  months  after  he  made  the  original,  though  the  original  was 
proved  to  have  become  illegible ;  the  learned  judge  saying,  that 
the  witness  could  only  look  at  the  original  memorandum  made 
near  the  time.* 

§  1407.  In  all  cases  of  this  kind  the  practice  must  be  governed  §  13M 
by  the  peculiar  circumstances;  but,  perhaps,  if  the  witness  will 
swear  positively,  that  the  notes,  though  made  ex  post  facto,  were 
taken  down  at  a  time  when  he  had  a  distinct  recollection  of  the 
facts  there  narrated,  he  will  in  general  be  allowed  to  use  them, 
though  they  were  drawn  up  a  considerable  time  afber  the  transac- 
tions  had  occurred.^  If,  however,  the  memoranda  were  prepared 
subsequently  to  the  event  at  the  instance  of  the  party  calling  the 
witness,  or  of  his  solicitor,  they  can  in  no  case  be  permitted  to  be 
used,  for  otherwise  a  door  might  be  opened  to  the  grossest  fraud. 
Therefore,  where  a  witness  had  drawn  up  a  paper  for  the  party 
calling  him,  after  the  cause  was  set  down  for  trial,  though  eighteen 
months  before  the  trial  was  actually  heard,  the  court  would  not 
allow  him  to  refer  to  it.*  And  where  a  witness  had  herself  noted 
down  the  transactions  as  they  occurred,  but  had  requested  the 


*  A^  to  this  practice,  see  post,  §§  1422,  1423. 

*  R.  V.  Home  Tooke,  cited  26  How.  St  Tr.  936  ;  Burrough  r.  Maitin, 
2  Camp.  112  ;  Smith  v.  Morgan,  2  M.  &  Rob.  257  ;  Wood  v.  Cooper,  1  C. 
&  Kir.  645.  '  R.  v.  Sir  A.  Gordon  Kinloch,  25  How.  St  Tr.  934—937. 

*  Jones  V,  Stroud,  2  C.  &  P.  196,  per  Best,  C.  J. 

'  R.  V.  Sir  A.  Gordon  Kinloch,  25  How.  St  Tr.  937  ;  Wood  r.  Cooper,  1  C 
&  Kir.  646,  per  Pollock,  C.  B. 
»  Steinkeller  v.  Newton,  9  C.  &  P.  315,  i>er  Tindal,  C.  J. 
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ir  for  the  party  she  supported  to  digest  her  notes  into  the 
f  minateB,  which  she  bad  afterwards  revised  and  transcribed, 
Chancellor  Hardwicke  indignantly  suppressed  her  deposition, 
iving  had  recourse  to  these  minutes  for  the  purpose  of 
isg  her  memory.' 

108.  Whether  the  witaess  can  refresh  liis  memory  by  refer-  j 
>  a  mere  copy  of  his  original  memorandum  is  a  question  of 
litQculty  and  doubt.'  In  several  cases  he  has  been  allowed 
10,  where,  having  looked  at  the  copy,  he  was  enabled  to  swear 
ely  to  the  facts  from  /its  own  recoUectum  ;^  but  here  it  must 
sumed,  though  some  of  the  reports  are  silent  on  the  subject, 
le  copy  was  made  from  the  notes  of  the  witness,  either  by 
f,  or  by  some  person  in  his  presence,  or  at  least  in  such  a 
r  as  to  enable  the  witness  to  swear  to  its  accuracy.^  Even 
t  may  be  questionable  whether  the  copy  should  be  used,  bo 
9  the  original  is  in  existence,  and  its  absence  unexplained ; 
ire  is  much  weight  in  the  remark  of  Mr.  Justice  Fatteson, 
le  rule  requiring  the  production  of  the  best  evidence  is  equally 
ible,  whether  a  paper  be  produced  as  evidence  in  itself,  or  be 
'  used  to  refresh  the  memory.' 

409.   Be  this  as  it  may,  thus  much  seems  clear,  that  if  the  I 
«  an  imperfect  extract,  or  be  not  proved  to  be  a  correct  copy, 
the  witness  have   no   imUpendeHt  recollection  of  the  facts 


nn.,  citwl  by  Ld,  Kenyon  in  D>ie  v.   Perkin«,  3  T,  B.  Tn2— 734.     See 

.  Wai[»taff,  5  Beav.  462. 

e  l«w  on  thin  subject  io  tliiifl  \mA  ilowii  in  §  159  of  the  Imlian  Eviil.  Act 

! ; — "  Whenever  a  witness  may  refrenh  his  memory  by  reference  to  any 

■nt,  he  may,  with  the  perminaion  of  the  court,  refer  to  a  copy  nf  tmuli 

mt :  provided  the  court  be  satisfied  tliat  there  is  sufficient  reatum  fi*  tliu 

jdnction  of  the  ori^nol." 

nner  r.  Taylor,  cite<l  per  Duller,  J.,  in  Doe  v.  Perkina,  3  T.  R.  7"i  t, 

Ji^  by  Legge,  B. ;  Anon.,  per  Bnyley,  J,,  1  Lew.  C.  C.  101  ;  Diicli. 

gston'c  case,  20  How.  St.  Tr.  619 ;  R.  it.  Hetlges,  28  How.  St.  Tr. 

.  Talbot  e.  Cusack,  IT  Ir.  Law  R.,  N.  S,  S13. 

lion  V.  Plummer,  2  A.  &  E.  344.    See,  also,  Jones  v.  Stroud,  3  C.  &  P. 
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narrated  therein,  the  original  must  be  used.^  The  case  of  Burton 
V.  Plninmer^  in  no  way  contravenes  this  role.  There,  the  plaintiff's 
clerk,  being  called  to  prove  the  order  and  delivery  of  certain  goods, 
sought  to  refresh  his  memory  by  some  entries  in  a  ledger.  The 
transactions  in  trade  had  been  noted  by  the  clerk  in  a  waste-book  as 
they  occurred,  and  the  plaintiff,  day  by  day,  had  copied  the  entries 
into  the  ledger,  each  entry  being  at  the  time  checked  by  the  clerk. 
Under  these  circumstances,  the  court  very  properly  regarded  the 
ledger  as  an  original,  and  allowed  the  witness  to  refresh  his  memory 
thereby,  without  accounting  for  the  absence  of  the  waste-book.  So, 
in  Home  v.  Mackenzie,'  where  a  surveyor  was  permitted  to  refresh 
his  memory  by  a  printed  copy  of  a  report  furnished  by  him  to  his 
employers,  and  compiled  from  his  original  notes,  of  which  it  was 
substantially,  though  not  verbally,  a  transcript,  the  report  seems  to 
have  been  treated  in  the  Ught  of  an  original  document ;  and  although 
it  contained  some  marginal  notes,  made  only  two  days  before,  it 
was  still  allowed  to  be  used,  these  notes  consisting  of  mere  calcu- 
lations, which  the  witness,  if  time  were  given  him,  could  repeat 
without  their  aid. 

§  1410.  Before  a  witness  can  refresh  his  memoiy  by  looking  at  $  ^ 
memoranda,  it  seems  to  be  frirther  necessary  that  they  should 
have  been  made,  either  by  the  witness  himself,  or  by  some  person 
in  his  presence,^  or,  at  least,  that  he  should  have  examined  them 
while  the  fia,cts  were  fresh  in  his  memory,  and  should  then  have 
known  that  the  particulars  therein  mentioned  were  correctly 
stated.^  In  accordance  ^dth  the  last  part  of  this  rule,  a  witnes 
has  been  allowed  to  refer  to  a  log-book,  which,  though  not  written 
by  himself,  had,  from  time  to  time,  and  while  the  occurrences  were 

>  Doe  V,  Perkins,  3  T.  R.  749  ;  explained  by  Patteson,  J.,  in  2  A.  &  E.  215 ; 
R.  V.  Hedges,  28  How.  St.  Tr.  1367,  per  Ld.  EUenborough  ;  Solomons  r. 
Campbell,  cited  1  St.  Ev.  177,  178,  n.,  per  Abbott,  C.  J.  ;  Beech  v,  Jones,  5 
Com.  B.  696 ;  Alcock  v.  The  Roy.  Exch.  Ins.  Co.,  13  Q.  B.  292. 

>  2  A.  &  E.  341.    See  Ld.  Talbot  v.  Cusack,  17  Jr.  Law  R.,  N.  S.  213. 

»  6  CI.  &  Fin.  628,  630,  645.  See,  also,  Topham  v.  Macgr^or,  1  C.  &  Kir. 
320,  where  the  writer  of  an  article  in  a  newspaper  was  allowed  to  re&«sh  his 
memory  by  the  paper,  his  MS.  being  proved  to  be  lost 

*  Duch.  of  Kingston's  case,  20  How.  St.  Tr.  619. 

'  See  ante,  p.  1179,  n.  7. 
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been  examined  b;  him;'  and  the  aame  course  has  been 
Iwitb  respect  to  a  workman's  time-book,  wbich  the  pay-clerk 
ed  upon  in  paying  the  weekly  wagcs.^  So,  where  it  has  been 
1  to  prove  the  date  of  an  act  of  bankrcptcy,  the  conrt  has 
times  permitted  witnesses  to  refer  to  their  depositions,  taken 
after  the  bankmpt^y,  though  such  depositions  were  of  conrse 
tten  by  themselves,  but  merely  signed  by  them.'  So,  where 
SB  called  on  behalf  of  a  prosecution  makes  a  statement  in  his 
ation  in  chief  inconsistent  with  what  he  has  prenously  sworn 
the  magistrates,  or  the  coroner,  the  counsel  for  the  Crown 
low  him  his  deposition,  for  the  purpose  of  refreshing  hin 
f,  and  may  then  repeat  the  question  in  a  leading  form.* 

if  the  witness  bae  checked  an  entry  made  by  another 
;'  or  has  actually  seen  money  paid  and  a  receipt  given ;'  or 
A  a  memorandum  to  a  party  who  had  assented  to  its  terms  ;^ 
bese,  and  the  hke  cases,  be  will  be  allowed  to  look  at  the 
mt  itself,  for  the  purpose  of  refreshing  his  memory  as  to  the 
entioned  therein.  In  one  or  two  cases  a  greater  latitude  is 
I  have  prevailed ;  and  witncBses  are  reported  to  have  been 
'.  to  refresh  their  memories  from  the  brief  notes  of  counsel 
\%  a  former  trial,  provided  they  could  afterwards  speak  from 
^ion,  and  not  merely  from  the  notcs.^  These  cases,  how- 
an  scarcely  be  regarded  as  aathorities,  and  are  certainly 
1  in  spirit  to  a  decision  of  Lord  Teiiterden's,'  where  a  wit- 
tving  denied  on  cross-examination  that  he  was  ever  sentenced 

rough  t.  Jtartin,  2  Canip.  112,  per  Ld.  EUeiiboruiigh  ;  Anderi«on  e. 

■,  3  C.  &  Kir.  54, 

.  Lftngton,  13  Coi,  345,  per  Ct.  of  Cr,  App.  46  L.  J.,  M.  C.  136  j  I*  R., 

D.  S96,  S.  C. 

th  V.  Moi^n,  2  M.  &  lUilt.  257,  ptr  Tiixln),  C,  J. ;  Wood  o.  Cooper, 

(ir.  645,  per  Pollock,  C.  B. ;  Vaughan  v.  Martin,  1  Eap.  440,  per  Ld. 

.  WillwiiiP,  6  Cox,  343,  pet  Willkiiis,  J. 

ton  V.  Plunuuer,  2  A.  &  E.  341. 

tbeit  T.  Cohen,  4  Eep.  S13,  per  Ld.  Elli'nborougb. 

•MX  t.  Tomlii),  5  A.  &  £.  656  ;  Jacob  e.  Lindmy,  1  East,  469  j  B.  v.  St. 

,Luieester,  a  A.  &  E.  SlU. 

es  V.  Reed,  S  Lew.  C.  C.  laS,  pci  Aldersou,  B.,  cilii^j  Baliue  t.  Hutton, 

iUrcaae.    See,  also,  Henry  «.  Lee,  8  Chit  B.  134. 

,goe  V.  Simmons,  3  C.  &  P.  75. 
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to  imprisonment,  was  not  'permitted  under  the  old  law  to  have  his 
memory  refreshed  by  a  copy  of  his  conviction.^ 

§  1411.  As  a  writing,  used  to  refresh  the  memory,  does  not  J  l^ 
thereby  become  evidence  of  itself,^  it  is  not  necessary  that  it 
should  even  be  admissible  ;  and  therefore  a  receipt  which  cannot 
be  read  for  want  of  a  stamp,  may  yet  be  referred  to  by  the  witness 
in  giving  his  evidence.^  Neither  is  it  essential  that  notes  used  bj 
a  witness,  who  is  called  to  prove  a  conversation,  a  speech,  or  the 
like,  should  contain  a  verbatim  account  of  all  that  was  uttered. 
Thus,  where  it  appeared  that  a  short-hand  writer  had  taken  a 
verbatim  note  of  such  parts  of  an  address  as  he  deemed  material, 
and  was  merely  able  to  swear  to  the  substantial  correctness  of  the 
remainder,  he  was  permitted  to  read  the  whole;  though  it  was 
strongly  urged  that,  as  by  the  witness's  own  showing  the  note  was 
a  partial  one,  the  fulness,  and  consequent  accuracy,  of  which  rested 
on  his  private  opinion  of  the  materiaUty  of  what  was  spoken,  he  was 
not  entitled  to  use  it  at  all,  but  was  bound  to  depend  on  his  memory 
alone.^  If  the  witness  has  become  blind,  the  paper  may  be  read 
over  to  him,  for  the  purpose  of  exciting  his  recollection.^ 

§  1412.  In  order  that  a  document  may  be  used  as  the  refresher  §  ^ 
of  memory,  it  is  by  no  means  necessary  that  the  witness,  after 
having  seen  it,  should  have  any  independent  recollection  of  the  facts 
mentioned  therein,  or  connected  therewith  ;  but  it  will  suffice  if  he 
remembers  that  he  has  seen  the  paper  before,  and  that,  when  he 
saw  it,  he  knew  its  contents  to  be  correct ;  or  even  if,  entirely  for- 
getting the  circumstances  themselves,  and  the  &ct  of  his  having 
seen  the  paper,  he  can  still,  in  consequence  of  recognising  his 
signature  or  writing  upon  it,  vouch  for  the  accuracy  of  the  memo- 

>  See  now  28  &  29  V.,  c.  18,  §  6,  cited  post,  §  1437. 

«  Alcock  «.  The  Roy.  Exch.  Ins.  Co.,  13  Q.  B.  292 ;  Payne  r.  ILbotson,  27 
L.  J.,  Ex.  341. 

'  Maugham  v.  Hubbard,  8  B.  &  C.  14  ;  Jacob  v.  Lindsay,  1  East,  459  ;  Ram* 
bert  V,  Cohen,  4  Esp.  213,  per  Ld.  EUenborough ;  Catt  v.  Howard,  3  StarL  B. 
3,  per  Abbott,  C.  J. 

*  R.  V.  O'Connell,  Ann.  &  T.  16&— 167. 

'  Catt  V.  Howard,  3  Stark.  R.  3,  per  Abbott,  C.  J. ;  Yaaghan  v,  Martin,  1 
Esp.  440,  per  Ld.  Eenyon. 


Jll   .   :Ai.. 


J 


a.]    ADTKBSABT  KAY  SEH  DOOnMBNT  BBraBHED  TO. 


1186 


I,  01  Bwear  to  the  particular  fact  in  question.  Thus,  where 
.t,  who  had  made  a  parol  lease,  and  entered  a  memorandum 
erms  in  a  book,  Btated  that  he  had  no  memory  of  the  trans- 
but  from  the  book,  though  on  reading  the  entry  he  enter- 
ic doubt  that  the  foot  really  happened,  it  was  held  sufBoient ; ' 
arrister,  called  to  prove  that  a  vitnesa  had  materially  varied 
aunt  since  the  last  trial,  has  been  allowed  to  re^ah  his 
r  by  the  notes  on  his  brief,  though  he  had  no  independent 
bion  of  what  took  place  on  the  former  occaBion.^  Another 
)'  of  this  kind,  is  where  a  banker's  clerk  is  shown  a  bill  of 
[6,  which  has  his  own  writing  upon  it,  from  which  he  knows 
able  to  swear  positively  that  it  has  passed  through  his 
So,  where  a  witness,  from  seeing  his  own  signature  to  the 
ion  of  a  deed,  says  that  he  is  therefore  sure  that  he  saw  the 
:ecute  it,  this  is  sufficient  proof  of  the  execution,  though  he 
tt  he  boa  no  recoUection  of  the  &ct.* 


.8.  In  all  cases  where  documents  are  used  for  the  purpose  §  1S70 
ahing  the  memory  of  a  witness,  it  is  usual  and  reasonable,' 
r  the  witness  has  no  independent  recollection  of  the  fact, 
cessary, — that  they  should  be  produced  at  the  trial,*  and 
loppoaite  couTuel  should  iiB.\e  &n  oppcniunity  of  inspecting 
a  order  that  on  cross-  or  re-esamination,  be  may  have 
afit  of  the  witDOBs's  refreshing  his  memory  by  every  part.^ 
is  the  adverse  party  bound   to  put  in  the  document  as 


St.  Martiii's,  Ldceater,  S  A.  &  £.  SIO.  See,  also,  Hnig  v.  Newton,  1 
.  423 ;  SbBXpt  V.  Bingley,  id.  343  ;  Mnughom  r.  Hubbard,  8  B.  &  C. 

»  K.  r.  Guinea,  Ir.  Cir.  E.  167,  per  Ciwopton,  J. 
W,  §  437,  in  great  part,  for  seven  lines. 

^hom  V.  HubbanJ,  8  B.  &  C.  16,  per  Bayley,  J. ;  B.  t>.  St  Martin's, 
,  2  A.  &  E.  813,  per  Taunton,  J. ;  Ruascll  v.  Coffin,  8  Pick.  143,  150 ; 
I.  Chri^tinan,  4  Wend.  277,  282  ;  Pigott  v.  Holloway,  1  Binn.  436 ; 
Lane,  IS  Sei^.  &  R.  84,  per  Gibson,  J. ;  Clark  t>.  Vorce,  IQ  Wend.  193. 
Hardy,  84  How.  St  Tr.  884,  per  Eyre,  C.  J. 
1  v.  Jones,  5  Com.  B.  686. 

ird  V.  Canfield,  5  DowL  417,  per  Coleridge,  J.  ;  R.  v.  St  Martin's, 
S  A.  &  E.  21ft,  per  Patleson,  J. ;  Sinclair  v.  Steven»n,  1  C.  &  P.  683, 
C.  J. ;  Loyd  v.  Preahfield,  2  C.  &  P.  338 ;  Dupuy  r.  Truman,  2  T. 
B.  341 ;  Lord  v.  Colvin,  i  Di«w,  80S, 
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part  of  his  evidencei  merely  because  he  has  looked  at  it,  or 
examined  the  witness  respecting  such  entries  as  have  been  pre- 
yionsly  referred  to ;  ^  but  if  he  goes  farther  than  this,  and  asb 
questions  as  to  other  parts  of  the  memorandum,  it  seems  that  he 
thereby  makes  it  his  own  evidence.^  If  a  paper  be  put  into  the 
hand  of  a  witness,  merely  to  prove  handwritingi  and  not  to  refresh 
his  memory,^  or  if,  being  given  to  the  witness  for  the  purpose  d 

*  R.  V.  Bamsden,  2  C.  &  P.  604,  per  Ld.  Tenteiden ;  Gregory  v.  Tavemor,  6 
C.  &  P.  281,  per  Gumey,  B.  ;  Payne  v.  Ibbotson,  27  L.  J.,  Ex.  341. 

«  Gregory  v.  Tavemor,  6  0.  &  P.  281.    See  Stephens  v.  Foster,  6  C.  &  P.  ' 
289. 

>  Russell  V.  Rider,  6  0.  &  P.  416 ;  Sinclair  i;.  Stevenson,  1  C.  &  P.  583 ; 
Lord  V,  Colvin,  2  Drew.  206,  per  Kinderaley,  V.-C. ;  S.  C,  before  the  Lds. 
Just.,  5  De  Gex,  M.  &  G.  47 ;  23  L.  J.,  Ch.  469,  S.  C.  In  Scotland  the  snbject 
of  the  use  and  proper  office  of  writings,  in  restoring  the  recollection  of  wit- 
nesses, is  stated  with  precision  by  Mr.  Alison,  in  his  able  and  philo»)i)ldcal 
Treatise  on  the  Practice  of  the  Criminal  Law.  "  It  is  frequently  made  a  ques- 
tion," he  observes,  ^  whether  a  witness  may  refer  to  notes  or  memoranda  made 
to  assist  his  memory.  On  this  subject,  the  rule  is,  that  notes  or  memoranda 
made  up  by  the  witness  at  the  moment,  or  recently  after  the  £ict,  may  be  looked 
to  in  order  to  refresh  his  memory ;  but  if  they  were  made  up  at  the  distance  of 
weeks  or  months  thereafter,  and  still  more,  if  done  at  the  recommendation  of 
one  of  the  parties,  they  are  not  admissible.  It  is  accordingly  usual  to  allow  t 
witness  to  look  to  memoranda  made  at  the  time,  of  dates,  distances,  appeannce» 
on  dead  bodies,  lists  of  stolen  goods,  or  the  like,  before  emitting  his  tesdmonj, 
or  even  to  read  such  notes  to  the  jury  as  his  evidence,  he  having  first  swon 
that  they  were  made  at  the  time  and  faithfrilly  done.  In  reg^ird  to  lists  of 
stolen  goods  in  particular,  it  is  now  the  usual  practice  to  have  inventories  of 
them  made  up  at  the  time  from  the  information  of  the  witness  in  precognitioii, 
signed  by  him,  and  libelled  on  as  a  production  at  the  trial,  and  he  is  tfaeo 
desired  to  read  them,  or  they  are  read  to  him,  and  he  swears  that  they  ctnitaxii 
a  correct  list  of  the  stolen  articles.  In  this  way  much  time  is  saved  at  the 
trial,  and  much  more  correctness  and  accuracy  is  obtained  than  could  possiblT 
have  been  expected,  if  the  witness  were  required  to  state  from  memory  aO  tbe 
particulars  of  the  stolen  articles,  at  the  distance  perhaps  of  months  from  the 
time  when  they  were  lost.  With  the  exception,  however,  of  such  memoranda, 
notes,  or  inventories,  made  up  at  the  time  or  shortly  after  the  occasion  libeiied, 
a  witness  is  not  permitted  to  refer  to  a  written  paper  as  containing  his  d^MO- 
tion ;  for  that  would  annihilate  the  whole  advantages  of  parol  evidence  and 
vivft  voce  examination,  and  convert  a  jury  trial  into  a  mere  conaidentioiL  ti 
written  instruments.  There  is  one  exception,  however,  properly  introdooed 
nto  t  his  rule  ;  in  the  case  of  medical  or  other  scientific  reports  or  cerdficstesr 
which  are  lodged  in  process  before  the  trial,  and  libelled  on  as  prodactioiis  im 
the  indictment,  and  which  the  witness  is  allowed  to  read  as  his  depoatiim  to 
the  jury,  confirming  it  at  its  close  by  a  declaration  on  his  oath,  that  it  is  a 
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ing  hifl  memory,  the  qneationB  fonnded  upon  it  atterly  &il, 
■OBite  party  ifl  not  entitled  to  see  it.'  If  be  does  look  at  it 
hese  oiromnBtancefl,  be  ma;  be  required  hy  bia  adverBar;  to 
a  erideDoe.^ 

14.  Unless  eridenoe  of  repatatiou  be  admissible,'  witnesses  § 
n  general,  merely  speak  to  factt  witbin  tbeir  own  fcnow- 
and  tbey  will  not  be  permitted, — excepting  tmder  the  circom- 
that  will  presently  be  mentioned,* — to  express  their  own 
T  opinion.  For  instance,  where  goods  had  been  supplied 
rm,  and  the  question  raised  by  a  plea  of  abatement  was, 
r  the  defendant  had  held  himself  oat  to  the  plaintiff  as 
y  person  composing  the  firm,  a  witness,  who   proved  the 


The  TtAMB  of  thta  tixoiiitioa  id  fuuiuleil  iu  tlie  considetation,  that  tLo 
or  other  uckutifii;  facts  or  a])iie«raHC«^,  wliich  arv  tlie  suliject  of  hucIi  a 
tu  Ri^ncrally  eo  minute  and  detailed  that  they  cannot  witli  Mifety  he 
1  to  the  memory  of  the  witnciw,  hut  much  more  reliance  may  l>e  placed 
art  made  out  by  Mm  at  the  time  when  the  facts  or  ajipearunccH  are 

hia  recollection  ;  while,  on  the  other  liand,  such  witues^ica  Irnve 
f  no  pcnonal  interest  in  the  matter,  and  from  their  situation  oiul  roiik 
re  mnch  len  liable  to  suspicion  than  those  of  on  inferior  clasn,  or  mure 
ly  connected  with  tlie  transaction  in  question.  Althnui;h,  therefore, 
itific  witness  is  always  called  on  to  read  his  report,  as  offordiuf;  the  best 
:  of  the  appearances  he  was  called  on  to  examine,  yet  he  may  be,  and 
f  is,  subjecteil  to  a  further  examination  by  the  prosecutor,  or  a  erudi- 
tion on  the  prisoner's  part ;  and  if  he  is  called  on  to  slate  any  factx  in 
;,  uucoQmecte<l  with  his  scientific  report,  as  convereatioiu  with  the 
.,  confemons  beard  by  him  from  the  panel,  or  tite  like,  utitur  jure  com- 
>  stands  in  the  situation  of  an  ordinary  n-itnesa,  and  must  give  his  evi- 
Tlwlly  in  answer  to  the  questions  put  to  him,  and  can  only  refer  to 
or  memoiwida  of  dates,  &c,  made  up  at  the  time  to  refresh  his  memory, 

other  person  put  into  the  box."     Pp.  640 — 542. 
.  Duncombe,  8  C.  &  P.  369,  per  Ld.  Denman  ;  Lord  tr.  Colvin,  2  Drew, 

C,  befoiv  the  LdB.  Just.,  23  L.  J.,  Ch.  469  ;  5  De  Gex,  M.  &  Q.  47, 
In  HolLiud  t.  Kecves,  7  C.  &  P.  39,  a  party  put  a  document  into  the 
r  an  adverse  witness,  and  cross-eiamined  him  upon  it,  whereupon  he 
lired  by  the  opposite  connsel  to  have  it  read  forthwith  ;  but  Alderson, 
that  the  CTDes.examining  par^  was  not  bound  to  put  in  the  document, 
had  opened  his  own  case.  It  would  seem,  however,  in  ouch  a  case, 
oppotdle  counsel  would  have  a  right  to  insiwct  the  document,  in  order 
I  ijoettiona  upon  it  in  re-ciamination.  Sec  iiost,  §$  1446 — 1452. 
mer  v.  Macleor,  1  Swab.  &  Trist  149. 
«,  §  607;    .  •  Po-t,  55  1416—1425. 
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giYing  of  the  order  by  the  defendant^  was  not  allowed  to  be  asked 
with  whom  he  dealt,  because  such  a  question  was  only  a  skilfol 
mode  of  ascertaining  the  witness's  opinion,  which  might  be 
founded  on  hearsay  eyidence ;  and  the  court  held,  that  the  only 
proper  inquiry  was  as  to  the  acts  done.^  So,  in  an  action  of 
slander,  if  the  words  used  are  alleged  to  have  been  spoken  in  a 
sense  different  from  their  ordinary  meaning,  a  by-stander  cannot 
be  asked,  in  the  first  instance,  what  he  understood  by  tbem,'  bat 
the  proper  course  will  be  to  ask  the  witness  whether  there  was 
anything  to  prevent  the  words  from  conveying  the  meaning  which 
they  ordinarily  would  convey  to  him ;  and  then,  if  he  states  any 
facts  which  lead  to  the  inference  that  they  were  used  in  a  peculiar 
sense,  a  foundation  will  have  been  laid  for  the  question,  '*  What 
did  you  understand  by  those  words  ? '' ' 

§  1415.^  But,  though  a  witness,  in  general,  must  depose  to  §ii:s 
Bxxdi  facts  only  as  are  within  his  own  knowUdgti^  the  law  does  not 
require  him  to  speak  with  such  expression  of  certainty  as  to  ex* 
elude  all  doubt.  For,  whatever  may  be  the  nature  of  the  subject, 
if  the  witness  has  any  personal  recollection  of  the  fieict  under 
investigation,  he  may  state  what  he  remembers  concerning  it,  and 
leave  the  jury  to  judge  of  the  weight  of  his  testimony.'  But  if 
the  impression  on  his  mind  be  so  slight  as  to  justify  the  belief 
that  it  may  have  been  derived  from  others,  or  may  be  some 
unwarrantable  deduction  of  his  own  dull  understanding  or  lively 
imagination,  it  will  be  rejected,^ 

§  1416.^  On  some  particular  subjects,  positive  and  direct  teeti-  §  1^ 
mony  may  often  be  unattainable;    and,  in  such  cases,  a  witnes 
is  allowed  to  testify  as  to  his  hcUef  or  opinion^  or  even  to  draw 


J  Bonfield  v.  Smitli,  12  M.  &  W.  405. 

'  D.  of  Brunswick  ».  Harmer,  3  C.  &  Kir.  10. 

>  Daines  v.  Hartley,  3  Ex.  B.  200.  <  Gr.  £y.  §  440,  in  pmi. 

'  As  to  evidence  of  reputation,  see  ante,  §  607. 

«  Miller's  case,  3  Wik.  427,  per  De  Grey,  C.  J. ;  2  W.  BL  886,  S.  C. ;  Cai«- 
malt  f>.  Post,  8  Watts,  411,  per  Gibson,  C.  J. ;  R,  v.  Stafford,  7  How.  St  Tr. 
1378,  per  Ld.  H.  St.  Finch. 

'  Clark  V.  Bigelow,  4  Shepl.  246.  •  Gr.  Ev.  §  440,  in  put. 
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:ei  respecting  the  fact  in  qaestion  from  other  facts,  pro- 
hese  last  &ct8  be  vithin  his  personal  knowledge.  Nor  is 
irse  fraught  with  mach   danger ;    because    a  witness  who 

falselj'  as  to  hia  belief,  is  equally  liable  to  be  convicted  of 
,  with  the  man  who  swears  positively  to  a  fiict  which  he 
bo  be  nntme.^  The  only  difference  is,  that  proof  of  the 
sioQ  of  the  crime  is  more  difficult  in  the  one  case  than  in 
31.  In  conformity  with  this  rale,  which  admits  evidence 
ion  on  the  groond  of  necessity,  witnesses  are  constantly 
ad  to  express  their  belief  respecting  the  identity  of  persons 
3gs,  as  also  respecting  the  genuineness  of  disputed  kand- 
.'     So,  where  the  question  was  whether  a  house  agent  was 

to  his  commission,  as  on  the  sale  of  a  house  through  his 
ition,  the  purchaser  was  allowed  to  be  asked  whether  he 
I  he  dioold  have  bought  the  property  if  be  had  not  ob- 
a  card  to  view  it  from  the  agent's  office.^    So,  in    a 

for  damages  on  the  ground  of  adultery,*  or  in  an  action  for 

of  promiBe  of  marriage,  any  person  who  has  been   in  a 

to  observe  the  mutual   deportment  of  the  parties,  may 

evidence  his  opinion  upon  the  question,  whether  or  not 
TO  attached  to  each  other.''  Li  America  it  has  been  de< 
i,  upon  grave   consideration,  and  in  conformity  with  the 

which  has  always  prevailed  in  our  ecclesiastical  courts,* 
lere  a  witness  has  had  opportunities  of  knowing  and 
ig  the  conversation,  conduct,  and  manners  of  a  person 
onit^  is  in  question,  he  may  depose,  not  only  to  particular 
Qt  to  his  opinion  or  belief  as  to  the  sanity  of  the  party, 
from  such  actual  observation.^     So,  also,  in  that  cotmtty. 


Pedlej,  1  Lea.  327,  per  Ld.  MtuisBeld  ;  Aliller'a  case,  2  W.  Bl.  8tJ5, 

[}e  Qref,  C.  J. ;  3  Wils.  420,  S.  C.  ;  Folkes  v.  Cfuild,  3  Doug.  150, 

lauflfield ;  R.  v.  Schlesinger,  10  Q.  B.  670. 

I  proof  of  handwriting,  see  post,  §  1862,  et  seq. ;  Tolkee  r.  Cbadd, 

159,  per  Ld.  Uonsfleld. 

ell  r.  Clements,  9  Law  Sep.,  C.  P.  139. 

O  4  21  v.,  c.  85,  5  33. 

,wnej  V.  Colman,  2  Stark.  R.  193,  per  Holtoyd,  J.  ;  M'Kco  v.  Nebon, 


366. 


Aldenon,  3  Hagg.  Ec.  B.  074,  604,  605, 
V.  Clary,  S  Iredell,  7a 
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the  subBcribing  witnesses  to  a  will  may  testify  their  opinions,  with 
respect  to  the  sanity  of  the  testator  at  the  time  of  executing  the 
will ;  for  the  law  has  placed  them  about  the  testator,  to  asoerUm 
and  judge  of  his  capacity.^ 

§  1417.^  This  lax  mode  of  examination,  however,  chiefly  pfe-  $  ^^ 
vails  on  questions  of  science  or  trade,  where,  firom  the  difficulty, 
and  occasional  impossibility,  of  obtaining  more  direct  and  positive 
evidence,  persons  of  skill,  sometimes  called  expertSy  are  allowed, 
not  only  to  testify  to  facts,  but  to  give  their  opinions  in  evidence. 
Thus,  the  opinions  of  medical  men  are  constantiy  admitted,  as  to 
the  cause  of  disease  or  death,  or  the  consciences  of  wounds,  ot 
the  treatment  of  sickness ;  and  as  to  the  sane  or  insane  state  of  a 
person's  mind,  as  collected  from  a  number  of  circumstances,  and 
as  to  other  subjects  of  professional  skQl.^  So,  inspectors  of  franks, 
and  other  persons  who  have  made  the  peculiarities  of  handwriting 
their  special  study,  have  been  examined  to  their  belief,  as  to  whether 
the  writing  of  an  instrument  was  in  a  feigned  hand,  and  also  as  to 
whether  two  documents,  supposed  to  have  been  written  in  a  dis« 
goised  hand,  were  written  by  the  same  person.^  So,  antiquaries 
have  been  called  to  fix,  by  conjecture,  the  date  of  ancient  hand- 
writing;^ and  practical  surveyors  may  express  their  opinions, 
whether  certain  marks  on  trees,  piles  of  stone,  &c.,  were  intended  as 
monuments  of  boundaries.^  So,  an  accountant,  who,  although  not 
an  actuary,  was  acquainted  with  the  business  of  life  insurance,  has 
been  allowed  to  give  evidence  as  to  the  average  and  probable  dura- 
tion of  lives,  and  the  value  of  annuities.^  So,  a  secretary  of  a  fire* 
insurance  company,  accustomed  to  examine  buildings  with  rrference 
to  the  insurance  of  them,  and  who,  as  a  county  commissioner,  had 


^  Chase  v.  Lincoln,  3  Mass.  237  ;  Poole  v,  Richardson,  id.  330 ;  Rambler  r. 
Tyron,  7  Sei^.  &  R.  90,  92  ;  Buckminster  v.  Perry,  4  Mass,  590 ;  Grant «. 
Thompson,  4  Conn.  203  ;  Wogan  v.  Small,  11  Seig.  &  R.  141. 

«  Gr.  Ev.  §  440,  in  part. 

>  1  St.  Ev.  175  ;  Tait,  Ev.  433 ;  R  v,  VTright,  R.  &  R.  466  ;  Hathom  «. 
King,  8  Mass.  371 ;  CoUett  v.  Collett,  1  Curt.  687. 

*  Goodtitle  v.  Braham,  4  T.  R.  497. 

«  Tracy  Peer.,  10  CI.  &  Fin.  191.  •  Davis  v,  Maaon,  4  Pick.  15«. 

'  Rowley  v,  Lond.  &  N.  W.  Ry.  Co.,  42  L.  J.,  Ex.  153,  per  Ex.  Oh. ;  8  Law 
Rep.,  Ex.  221,  S.  C. 


J 
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Qtly  C8tiiinat«d  damagea  occasioned  b;  the  laying  out  of  rail' 
uid  highwaje,  has  been  held  competent  to  testify  hia  opinion, 
be  effect  of  laying  a  railroad  within  a  certain  distance  of  a 
ig,  apon  the  valae  of  the  rent,  and  the  increase  of  the  rate  of 
nee  against  fire.'     So,  where  the  question  was,  whether  s 

had  contained  certain  pencil-marks,  which  were  alleged 
Q  been  rubbed  out,  the  opinion  of  an  engraver,  who  had 
led  the  paper  with  a  mirror,  was  held  to  be  admissible 
oe,  valeat  quantom.*  Seal-engravers,  also,  Diay  be  called  to 
leir  opinions  Qpon  an  impression,  whether  it  was  made  from 
ginal  seal,  or  from  another  impression.'  So,  the  opinion 
artist  in  painting  is  evidence  of  the  originality  of  a  piotore. 

seems,  that  the  gennineness  of  a  postmark  may  be  proved 
I  opinion  of  a  clerk  of  the  post-office,  or,  perhaps,  of  any 
ho  has  been  in  the  habit  of  receiving  letters  with  that  murk.* 

18.*  Where  the  question  was  whether  a  bank,  which  had  $  1876 
rocted  to  prevent  the  overflowing  of  the  sea,  had  caused  the 
;  up  of  a  harbour,  the  opinions  of  scientific  engineers,  as 
effect  of  snch  an  embankment  upon  the  harbour,  were  held 
dmissible  evidence.'  So,  naturalists,  who  have  observed  the 
of  certain  fish,  have  been  penuitted  to  state  their  opinions, 
:lie  ability  of  the  fish  to  overcome  particular  obstractioDS 
rivers  which  they  are  aocustomed  to  ascend.''  So,  in  the 
Bradley  v.  Arthur,^  the  opinion  of  experienced  officers  was 
respecting  a  question  of  military  practice,  and  the  court 


iberr.  East  Rj.  Co.,  2  Mete.  147.  Where  a  point, involving  qnestioiu 
cal  science,  ia  in  dispute  before  a  court  unaided  by  a  jtuy  or  aBaessors, 
t  will  advifio  a  reference  to  on  expert  in  tliiit  science  for  bis  opinion  on 
;  and  the  report  of  such  party  will  be  adopted  by  the  court  aa  the 
if  ito  order.  Webb  ti.  Manchester  &  Leeds  Ry.  Co.,  4  MyL  &  Cr.  120, 
Uil.  C^.  576,  S.  C. 

Williams,  8  C.  &  P.  434,  per  Parke,  B.,  and  Tindal,  C.  J. 
lA.  MansGeld,  in  Folke.1  v.  Chadd,  3  Doug.  157. 
By  V.  Lill,  5  Bing.  S99,  304,  per  Oaselee,  J. ;  Retcher  v.  BnddyU,  3 
.  64 ;  Woodcock  v.  Houldnworth,  16  M.  &  W.  134. 
Bv.  $  440,  in  part  ■  Folkes  v.  Cbodd,  3  Dong.  157. 

rill  v.  Myrick,  3  Faiif.  2S2. 
4  C.  295,  SO.'i,  307,  311.    See,  also,  Barwis  r.  Keppel,  2  Wila.  314, 
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held  that  such  evidence  was  clearly  admissible,  though  the  Lord 
Chief  Justice  was  unwilling  to  attach  to  it  any  great  weight.  In 
short,  it  may  be  laid  down  as  a  general  rule,  that  the  opinion 
of  witnesses  possessing  peculiar  skill  is  admissible,  whenever  the 
subject-matter  of  inquiry  is  such  that  inexperienced  persons  are 
unlikely  to  prove  capable  of  forming  a  correct  judgment  upon  it 
without  such  assistance;^  in  other  words,  when  it  so  Seu'  partakes 
of  the  character  of  a  science  or  art,  as  to  require  a  course  of 
previous  habit  or  study,  in  order  to  obtain  a  competent  knowledge 
of  its  nature.^ 

§  1419.  On  the  other  hand,  it  seems  equally  clear,  that  the  { ^^ 
opinions  of  skilled  witnesses  cannot  be  received,  when  the  inqniiy 
relates  to  a  subject  which  does  not  require  any  peculiar  habits  or 
course  of  study  in  order  to  qualify  a  man  to  understand  it.* 
Therefore^  witnesses  are  not  permitted  to  state  their  views  on 
matters  of  moral  or  legal  obligation^  or  on  the  maimer  in  which 
other  persons  would  probably  have  been  influenced^  had  the  parties 
acted  in  one  way  rather  than  another.^  Thus,  the  opinions  of 
medical  practitioners  upon  the  question,  whether  a  certain  phy- 
sician had  honourably  and  faithfully  discharged  his  duty  to  his 
medical  brethren,  have  been  rejected ;  because,  on  such  a  point, 
the  jury  were  as  capable  of  forming  an  opinion  as  the  witnesses 
themselves.* 

§  1420.  In  some  cases,  it  may  be  difficult  to  determine  whether  §  12^ 
the  particular  question  be  one  of  a  scientific  nature  or  not,  and, 
consequently,  whether  skilled  witnesses  may  or  may  not  pass  their 
opinions  upon  it.  Thus,  if  an  action  be  brought  on  a  policy  of 
insurance,  and  the  question  be,  whether  facts  withheld  from  tiie 
underwriter  were  material,  can  persons  conversant  with  the  busi- 
ness of  insurance  be  asked  their  opinions  on  this  subject  ?  Or  if 
the  action  be  against  the  insurance  broker  for  negligence,  in  not 


»  MTadden  t?.  Murdock,  I.  R.,  1  C.  L.  211. 

2  1  Smith,  L.  C.  491,  note  to  Carter  t\  Boehm.  » Id. 

*  Gr.  Ev.  §  441,  in  part. 

•  Campbell  v.  Rickards,  5  B.  &  Ad.  846,  per  Ld.  Denman. 
»  Ramadge  r.  Ryan,  9  Bing.  333. 


J 
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ag,  or  in  not  altering,  a  policy  according  to  inatructiona, 
hen  brokers  be  called  to  state  their  opinions  as  to  wliat  the 
ct  of  persons  similarly  situated  on^t  to  bare  been  ?  To 
qaeries  no  satis&ctory  answer  can  be  ^ven,  as  the  Coort  of 
i*B  Bench  has  said  that  snch  evidence  cannot  be  received,' 
the  Coort  of  Common  Pleas  has  determined  that  it  can.' 
'eville  V,  Chapman,'  which  was  an  action  for  a  libel,  impnting 
e  plaintiff  dishonourable  conduct  in  withdrawing  a  horse 
:  had  been  entered  tor  a  race,  and  against  which  he  had 
I,  a  witness  for  the  plaintiff  on  cross-examination  stated, 
ly  the  rnles  of  the  Jockey  Clnb  a  man  might  bet  against  his 
lorse,  and  then  withdraw  him  without  assigning  any  reason, 
lat,  in  BQch  a  case,  he  would  be  entitled  to  receive  the  amount 
ifl  wager.  On  re- examination,  he  was  asked  his  opinion 
^ing  the  morality  of  sucb  conduct,  and  the  court  held,  that 
luestion  mi^t  properly  bo  put  with  the  view  of  arriving  at 
«1  meaning  of  the  rules. 

421.  The  opinions  of  scientific  witnesses  are  admissible  in  §  1278 
ice,  not  only  where  they  rest  on  the  porsond  observation 
3  witness  himself,  and  on  foots  within  his  own  knowledge,  but 
vhere  they  aro  merely /oiindcd  on  the  case  ob  proved  ly  oUier 
uet  at  the  trial.*  But  bore  the  witness  cannot  in  strictness 
ked  his  opinion  respecting  the  very  point  which  the  jury  are 
termine.  For  instance,  if  the  question  be  whether  a  par- 
r  act,  for  which  a  prisoner  is  tried,  were  an  act  of  insanity. 


impbell  V.  RickardB,  &  B.  &  Ad.  040 ;  2  N.  &  M.  &42,  S.  C. ;  relying 
Iter  V.  Boefam,  3  Biur.  905,  913,  914  ;  and  Dnndl  v.  Bederley,  Holt, 
R.  S63,  p«i  Gibbt,  J.    S««,  also,  Jefferson  Ins.  Co.  r.  Cotheal,  7  Wend. 

utpnun  V.  Walton,  10  Bing.  &T;  3  M.  &  Sc  389,  S.  C. ;  lelying  on 

^  V.  Hotdock,  10  B.  &  C.  527  ;  and  Berthon  «.  Loughman,  S  Stark.  R. 

ler  Holrofd,  J.    See,  farther,  I  Smith,  L.  C.  486—492  ;  Lmdenau  v. 

rough,  8  B.  &  C.  5S6. 

Q.  B.  731.     It  is  not  probable  th^t  the  courts  would  uinction  any  exten< 

t  the  docbino  here  propoanded. 

,  t.  Wright,  B.  &  R.  456 ;  R.  ».  Searle,  1  M.  &  Rob.  75,  per  Park,  J.  j 

ck  V.  BeU,l  C.&  Kir.  31S;  Beckwith  v.  SjdeboUuun,  1  C^p.  117; 

t «.  CoUett,  1  Curt,  687. 
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a  medical  man,  conyersant  with  that  disease,  who  knows  nothing 
of  the  prisoner,  hut  has  simply  heard  the  trial,  cannot  be  broadly 
asked  his  opinion  as  to  the  state  of  the  prisoner's  mind  at  the 
time  of  the  commission  of  the  alleged  crime ;  becanse  soch  a 
question  involves  the  determination  of  the  truth  of  the  &et8 
deposed  to,  as  well  as  the  scientific  inference  from  those  £act8.^ 
Where,  indeed,  the  facts  are  admitted,  or  not  disputed,  and  the 
question  thus  becomes  substantially  one  of  science  only,  it  may  be 
convenient  to  allow  the  question  to  be  put  in  that  general  form, 
though  it  cannot  be  insisted  on  as  a  matter  of  right.^  An  objec- 
tion, too,  is  the  less  likely  to  be  taken  to  this  course  under 
ordinary  circumstances,  as  no  practical  benefit  would  result  &om 
taking  it ;  for  the  counsel  examining  may  always  attain  his  object 
by  putting  the  question  hypothetically ;  that  is,  by  desiring  the 
witness  first  to  assume  such  and  such  facts  to  be  true,  and  then 
to  state  his  opinion  as  to  the  prisoner's  state  of  mind.^  So,  in  an 
action  for  unskilfully  navigating  a  ship,  though  a  Master  of  the 
Trinity  House,  or  other  nautical  witness,  cannot  in  strictness  be 
asked  whether,  after  having  heard  the  evidence,  he  thinks  the  ship 
was  properly  or  improperly  navigated ; — for,  in  answering  such  a 
question,  the  witness  would  have  to  draw  a  conclusion  of  fact,  as 
well  as  to  give  his  opinion  upon  it  ;* — ^yet  he  may  be  asked  what 
judgment  he  can  form  on  the  subject,  assuming  the  facts  stated 
in  evidence  to  be  true.^  So,  upon  a  question  of  seaworthiness, 
experienced  shipwrights  have  frequently  been  called  to  give  an 
opinion  as  to  whether  a  ship  in  a  state  in  which  the  one  in  ques- 
tion was  sworn  to  be  on  a  certain  day  of  the  voyage,  could  have 
been  sea-worthy  when  the  policy  was  effected.* 

§  1422.  It  would  seem,  that  in  all  cases  where  skilled  witnesses  $  l^ 

»  M'Naghten*8  case,  10  CL  &  Fin.  200,  211,  212 ;  1  C.  &  Kir.  135, 136 ;  S 
Scott,  N.  R.  695,  S.  C.    '  «  Id. 

•«  R  v.  Wright,  R.  &  R.  456. 

♦  Sills  V.  Brown,  9  C.  &  P.  604,  605,  per  Coleridge,  J.    See,  also,  Jameson 
V.  Drinkald,  12  Moore,  148. 

*  Fenwick  i;.  Bell,  1  C.  &  Kir.  312,  per  Coltman,  J. ;  Malton  t?.  Nesbit,  1  C. 
&  P.  72,  per  Abbott,  C.  J. 

^  Beckwith  v,  Sydebotham,  1  Camp.  116,  117,  per  Ld.  EUenborongli ; 
Thornton  v.  Hoy.  Ex.  Ajbb.  Co.,  Pea.  R.  25,  per  Ld.  Kenyon. 
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lied  to  pTODoonce  tlieir  opinions  oo  Bome  soientific  question, 
may  refresh  their  memory  by  referring  to  profeBEdonal 
les,^  tables,  caloaltttdoDS,  lists  of  prices  and  the  like.  For 
ce,  an  actoary  might  refer  to  "  the  GarliBle  Tables,"  when 

npon  to  give  evidence  respecting  the  ralne  of  an  annuity  on 
lives  ]  ^  and  an  architect  might,  it  is  presumed,  re&esh  his 
ry  with  any  price  list  of  generally  acknowledged  correctness, 
though  medical  books  are  not  directly  admissible  in  evidenoe,^ 
d  reason  can  be  given,  why  a  physician  shoold  not  be  allowed 
engthen  his  recollection  by  referring  to  snch  as  he  considers 

works  of  anihority ;  or  why  he  shonld  not  be  asked,  after 
a  reference,  whether  his  judgment  was  or  was  not  thereby 
oied.  It  does  not,  however,  appear,  that  this  coarse  has  ever 
directly   sanctioned ;    though   a  medical  witness   has  been 

whether,  in  the  course  of  his  reading  he  has  not  found  a 
1  mode  of  treatment  prescribed ;  and  be  has  also  been  per- 
I,  while  explaining  the  grounds  of  his  opinion,  to  state  that 
dgment  vras  founded  in  port  on  the  writings  of  his  profee- 

brethren.* 

423.  In  conformity  with  the  general  rule  which  admits  in  $  1 
ice  the  opinions  of  skilled  witnesses  on  all  subjects  of  science, 
istence  and  meaning  of  the  Iaw«,  as  well  written  as  unwritten, 
'  the  usages  and  customs  of  Foreign  States,  may,  and  indeed 
be  proved  by  calling  professional  or  official  persons  to  give 
^piuiou8  on  the  subject.'  Thns,  in  the  great  case  of  Dalrymple 
Irymple,*  where  the  point  for  the  decision  of  the  court  turned 
t  state  of  the  Scotch  Marriage  Law,  the  depositions  of  eminent 
sh  lawyers  were  given  in  evidence,  and  carefully  sifted  and 


a  pMt,  §  1433,  ad  finu    The  Ind.  £v.  Act,  1672,  $  1&9,  in  u  follows  :— 

tpeit  may  refrmh  hia  memoij  bj  reference  to  prafesmoiul  ti^atiKa." 

iwley  V.  Load.  &  N.  W.  Ry.  Co.,  42  L.  J.,  Ex.  163,  per  Ex.  Oh. ;  8 

ep.,  Ex.  SSI,  S.  C. 

llier  V.  Simpson,  fi  C.  &  P.  74,  per  Tindol,  C.  J. 

,  73,  per  id. 

3  anU,  §§  K,  9, 48. 

Jagg.  Com.  64.     See,  abo,  R.  p.  Povey,  S2  L.  J.,  M.  C.  19  ;  Pearcc  ft  D. 

;}ox,83,8.C. 
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compared  by  Sir  William  Scott  in  his  admirable  judgment.  It 
seems  to  have  been  thought  at  one  time,  that  all  foreign  written  law 
must  be  proved  by  a  copy  properly  authenticated;^  but  this  doe* 
trine  is  now  distinctly  exploded  ;^  the  House  of  Lords  having  deta- 
mined,^ — ^in  accordance  with  a  decision  of  the  Court  of  Queen's 
Bench,^ — that  whenever  foreign  written  law  is  to  be  proved,  that 
proof  caimot  be  taken  from  the  book  of  the  law,  but  must  be 
derived  from  some  skilled  witness  who  describes  the  law.  For 
instance,  if  any  question  were  to  arise  in  a  British  court  of  justioe 
respecting  the  existence  or  meaning  of  a  French  law,  it  would  not 
suffice  to  produce  the  Code  Napoleon,  because  the  court  would  not 
have  organs  to  deal  with  and  construe  its  provisions;  but  tiie 
assistance  of  foreign  lawyers,  who  knew  how  to  interpret  it,  must 
of  necessity  be  prayed  in  aid/     Still,  the  witness  may  refresh  and 


*  R.  V.  Picton,  30  How.  St.  Tr.  491,  per  Ld.  Ellenborough ;  Clegg  r.  LeTv, 
3  Camp.  166,  per  id  ;  Millar  v,  Heinrick,  4  Camp.  155,  per  Gibbs,  C.  J. ;  Free- 
moult  V.  Dedire,  1  P.  Wms.  431 ;  Boelitlinck  v.  Schneider,  3  £sp.  58,  per  Ld. 
Kenyon. 

'  Ld.  Brougham,  in  his  able  sketch  of  Ld.  Stowell,  thus  explains  the  dntj 
of  a  judge  in  dealing  with  questions  of  foreign  law  : — "  It  is  possibly  hypei^ 
critical  to  remark  one  inaccurate  view  which  pervades  a  portion  of  this  judg- 
ment [in  Dalrymple  v,  Dalrymple].  Although  the  Scottish  law  was  of  oouise 
only  matter  of  evidence  before  Sir  W.  Scott,  and  as  such  for  the  most  part 
dealt  with  by  him,  he  yet  allowed  himself  to  examine  the  writings  of  com* 
mentators,  and  to  deal  with  them  as  if  he  were  a  Scottish  lawyer.  Now, 
strictly  speaking,  he  could  not  look  at  those  Jtext-writers,  nor  even  at  the 
decisions  of  judges,  except  only  so  fer  as  they  had  been  referred  to  by  the  wit- 
nesses, the  skilfiil  persons,  the  Scottish  lawyers,  whose  testimony  alone  he  was 
entitled  to  consider.  For  (hey  alone  could  deal  with  either  dicta  of  text- 
writers  or  decisions  of  courts.  He  liad  no  means  of  approaching  such  things, 
nor  could  avoid  falling  into  errora  when  he  endeavoured  to  understand  their 
meaning,  and  still  more  when  he  attempted  to  weigh  them  and  to  campai« 
them  together.  This  at  least  is  the  strict  view  of  the  matter,  and  in  many 
coses  the  fact  would  bear  it  out.  Thus  we  constantly  see  gross  errors  «>m- 
mitted  by  Scottish  and  French  lawyers  of  eminence,  when  they  think  they 
can  apply  an  English  authority.  But  in  tlie  case  to  which  we  are  re- 
ferring, the  learned  judge  certainly  dealt  as  happily,  and  as  safely,  and  as 
successfully,  with  the  authorities,  as  with  the  conflicting  testimonies  whidi 
it  was  his  more  proper  province  to  sift  and  to  compare."  Statesmen  of  the 
Time  of  G.  3,  2nd  Ser.  76. 

»  Sussex  Peer.,  11  CI.  and  Fin.  85,  114-117. 

*  Baron  de  Bode's  case,  8  Q.  B.  208,  250—267. 

*  Sussex  Peer.,  11  CI.  &  Fin.  115,  per  Ld.  Brougham.    See,  also,  Ld.  Nelaoa 
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1  his  recollectum  of  the  law,  or  assist  hia  own  knowledge,  by 
ig  to  text-books,  declBions,  Btstutes,  codes,  or  other  legal 
ents,  or  aathoritiea ;  and  if  he  desoribes  these  works  as  tnily 
'  the  ]aw,  they  may  he  read,  not  as  evideace  per  se,  but  as 
id  paroel  of  his  testimony.^ 

H.  The  principlea  which  should  govern  cor  coorts  in  the  }  1380a 
letion  of  foreign  docameots  were  mach  discnssed  in  the  case 
Dochoss  di  Sora  v.  Phillipps.^   The  question  there  tnmed  on 
waning  of  a  preliminary  marriage  contract,  which  had  been 
np  in  the  Italian  language  and  ezecnted  at  Borne ;  and  the 

of  Lords  held  that,  before  the  judge  could  discoTer  and 
I  that  meaning,  he  should  obtain,  through  the  medium  of 

witnesses,  first,  a  translation  of  the  document ;  secondly,  an 
ttion  of  any  terms  of  art  used  in  it ;  and  thirdly,  informa- 
s  any  special  law,  or  on  any  peculiar  rule  of  construction, 

foreign  State  affecting  it.  Aided  by  these  lights,  the 
Fonld  then  proceed  to  pat  a  judicial  construction  upon  the 
Qent. 

25.  In  order  to  render  a  witness  competent  to  give  evidence  {  1261 
}int  of  foreign  law,  he  must  either  be  a  profe»ion(d  man 
[ng  to  the  country  whose  laws  are  in  question,  or  at  least  he 
old  some  official  Bituation,  which  presumes,  because  it  requires, 
nt  knowledge.'  Thus,  a  judge,  an  advocate,  a  barrister,  or 
[tor,  will  be  an  admissible  witness  to  prove  the  laws  of  his 
untry;  and  an  attorney-general,  though  not  a  barrister,  as  is 
nally  the  case  in  some  of  oar  colonies,  may  be  examined  as 
an  peritua  virtute  officii*      So,  a  Soman  Catholic  bishop, 


tridport,  8  Beav.  037,  when  this  subject  is  very  ably  treated  by  LiL 

[e,  M.  S.    Sue,  too,  Cocki  t>.  Porday,  3  C.  &  Kir.  289  ;  and  Bremer  v. 

a,  10  Moo.,  P.  C.  B.  306. 

Kx  Peer.,  11  CL  &  Fin.  114—117;  Ld.  Nelson  e.  Ld.  Bridport,  8 

17. 

ew  B.  563;  10  H.  of  L.  Cbs.  624  ;  33  L.  J.,  Ch.  129,  S.  C.    See  The 

\,  ftc,  Ca,  *.  Heintinuum,  17  Com.  B.,  N.  S.  60. 

KX  Peer.,  11  CL  &  Fin.  134. 

124,  per  Ld.'. Brougham  ;  R.  «.  Picton,  40  How.  Bt  Tr.  fiO»—fiIS ; 

Dey,  7  Ec.  &  Mar.  Caa.  9^  101—106. 
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E«^  'xis  as  i^  ^:3^?«  ^^  ^*^  ^^  ^  i:cK;£3.  cconizy  caomoc  be  parv^ 

h^isui  t/>  <»rzrir»taui  Uj6  ixv,  xLoz^  ihe  jwire  IiI&t  be  ^etJHliHt?  due  bif 
ft^.\j  y/K<^^^f^^  %XLr^jh  iujwltfl^^e  on  tLe  sc'£j«c«c'  If  the  qms&LHi. 
ii//vffrerf  r*:iAXe%  to  a  fom^  aiiAf^m  or  ilw^t*'.  anj  wicneae  wiZ  b« 
tuluii:<'<lhlH  who  iii  ^':fiiiiL.zed  with  the  &dt  :*  and,  t&QPe£jre.  a 
IjfffifVm  houA-kheper,  wLo  was  {curmerlj  a  mrrrhaTis  ami  scockbroker 
at  Hmsiii<fdHf  Las  been  permitted  to  prove  the  meicantile  asag«  is 
iU:l</inTaf  i^ith  re<fpect  to  the  presentment  of  a  promxssorT  noce  ihat 
wa<*  made  payable  in  a  paiticolar  placed 

I  1426*  The  question  how  far  a  party  is  at  fibertr  to  discredit  |  iH 
hin  (mn  witneHg,  in  one  which  for  years  was  agitated  in  Westminster 
Jfall^''  and  which  at  length  was  settled  by  the  L^aktnie.    The 

»  HufM'X  VvA'T,,  11  CI-  &  Fin.  84,  117—134. 

'  K.  r.  Hava^^if,  13  Cox,  178,  jier  Liirih,  J. 

»  ijiuum  V.  IliKKirifl,  3  Stark.  R.  178  ;  D.  &  R.,  N.  P.  C.  38,  S.  C. 

*  WvhUiVf  V.  H4f<jU(jville,  6  Ex.  R.  275  ;  3  C.  &  Kir.  64,  S.  C,  n<Mu.  BrL<tow 
•0.  1)1!  Hii-f|iii!vill«  ;  Bonelli,  re,  L.  R.,  1  P.  D.  69  ; 46  L.  J.,  P.  D.  &  A.  42,  a  C 

*  Pt'i'  Jitl.  i^y ndhiii'Ht,  C,  stating  the  unanimous  opinion  of  the  judges  aad 
liM!  J>rinlM,  in  HiiHHex  Pcer.^  11  CI.  &  Fin.  134,  and  overruling  R.  v.  Dent^  1 
0.  ^Kir.  «7. 

*  ( lunrr  v,  LauuHboimigh,  1  Pea.  R.  18 ;  explained  by  Ld.  Lyndhuist,  C,  in 

X  IVcr.,  11  CI.  &  Fin.  124.    See  Mostynr.  Fabrigaa,  1  Gowp.  174>  per 
lUHlicld  ;  FuttulHirt  r.  Turst,  Prec.  Ch.  207. 
u<ler  Donckt  v,  ThclIuBson,  8  Com.  B.  812. 
J  iHt  K(l.  of  this  Work,  §§  1044—1049. 
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uon  Law  Procednre  Act,  18S4,^  coatains,  in  §  22,  the  follow* 
tlntary,  thongh  ill-drawn,^  enactment  en  this  sobject : — "  A 
prodncing  a  witness  shall  not  be  allowed  to  impeach  bin  credit 
eoeral  ovidence  of  bad  character,  but  be  may,  in  case  the 
SB  shall  in  the  opinion  of  the  jadge  prove  adverse," — that  is 
ile,'  as  contni-diBtingnished  &om  being  merely  'nn&voarable,'^ 
Dntradict  him  by  other  evidence,  or,  ^  le<we  of  the  judge,*  prove 
de  has  made  at  other  times  a  statement  inconsistent  with  his 
nt  testimony ;  *  bnt  before  such  last-mentioned  proof  can  be 
,  the  circnmstances  of  the  supposed  statement,  sufficient  to 
oate  the  particular  occasion,  mnst  be  mentioned  to  the 
aa,  and  he  mnst  be  asked  whether  or  not  be  has  made  snch 
nont."' 


'&18T.,c.  125. 

reenoi^h  e.  Eccles,  28  L.  J.,  C.  P.  164,  per  Cockbum,  C,  J.  ;  6  Com.  B., 
806,  8.  C. 

reenough  u  Ecclea,  6  Com.  B.,  N.  S.  786  ;  28  L.  J.,  C.  P.  160,  8.  C.,per 
ma  and  WiUea,  Jb.  ;  dubit.  Cockbum,  C.  J.  In  Dear  e.  Kni^t,  1  Foet 
.  433,  Erie,  J,,  appears  to  have  regiirded  a.  witneas  oa  "  adverse,"  gimplf 
e  he  made  a  statement  contrary  to  what  he  waa  called  to  prove.  8ee, 
'onnd  V.  Wilson,  4  Fost  &  Fin.  301,  per  id. 
«  Faulkner  v.  Brine,  1  Fost  &  Fin.  254. 

«  Beed  v.  King,  30  Law  Times,  290,  Ex.  ;  Jackson  c.  Thomamn,  31  L.  J., 
11  ;  1  B.  &  S.  745,  8.  C. ;  Coles  c.  Coles  and  Brown,  36  L.  J.,Pr.  ftMat 
law  Rep.,  P.  4  D.  70,  S.  C.  See,  also,  Rybetg  v.  Eyberg,  32  L.  J.,  Pr. 
.  112,  where  Sir  C.  Cresswell  and  the  counael  on  both  aides  ai^)ear  to 
jnored  the  existence  of  the  enactment  under  discussion, 
lis  enactment  ia  borrowed  in  great  port  from  ^^  1845,  1S48,  of  the  N. 
!^iv.  Code,  under  which  sections,  "  The  party  produciiig  a  witneas  is  not 
d  to  impeach  hia  credit  by  evidence  of  bad  character,  bat  he  stay  con- 
.  him  by  oilier  evidence,  and  may  also  show  that  he  has  made  at  other 
rtatements  inconsistent  with  his  present  testimony  ;  but  before  this  can 
ie,  the  stateiuGnla  mnst  be  related  to  him,  with  the  ciicumstancea  of 
pl^kcefl,  and  perBonn  preiicnt ;  and  he  must  be  asked  whether  he  baa  made 
Latements,  and  if  ho,  allowed  to  explain  them.  If  the  atatements  be  in 
i;  they  must  be  shown  to  the  witness  before  any  question  is  put  to  him 
ning  them."  The  Scotch  law  on  this  subject  is  defined  by  the  Act  of 
6  v.,  c  37,  which  in  §  3  enacts,  that  "  it  ahall  be  competent  to  examine 
itnois  who  may  be  adduced  in  any  action  or  proceeding,  as  to  whether 
on  any  specified  occasion  made  a  stat«ment  on  any  matter  pertinent  to 
oe,  difTereut  from  the  evidence  given  by  him  in  snch  action  or  proceed' 
nd  it  shall  be  competent  in  the  conrse  of  snch  action  or  proceeding  to 
■  evidence,  to  prove  liiat  snch  witness  has  made  snch  dilfeient  atatement 
occaaon  specified." 


VALUABLE  TEST  OF  TBUTH.      [P. 

.^  T^  atKtment  has   beeo   extended,   by   snbi 

.^^^  '^--idniya,^  to  "  all  coarts  of  jodicatnre,  ae  well  c 

1^  ^uKC^  ud  to  all  persona  having,  by  law,  or  by  con 

^,^^,  aE^ceitT  to  hear,  receivfi,  and  ezamine  eridence,"  i 

r-^-jaii  CT  in  Ireland.     It  therefore  applies  to  all  the  D: 

a,  TS'jii  Court  in  either  country,  and  to  examinationB  coi 

.  ^  tsKiim'  of  those  oonrts  respectively.     Since  the  ezi 

_njr  ^  DO  power  to  determine  qnestions  as  to  the  relev 

iifM  Hiore  of  the  evidence  of  a  witness,  or,  in  other  reap 

^■^(fsl^,  he  cannot  himself  give  leave  nnder  the  Act 

i..,  Master  evidence ;  bat  a  special  application  for  that  ] 

^ )« Hiade  to  the  court.'     When  an  examiner  has  rei 

^>g>«  ihat  a  party  will  seek  to  avail  himself  of  the  statutor] 

;  Ma  own  witness,  he  should  take  down  the  pa 

t,  as  well  as  the  answers  upon  which  counter  eviden 

]^  paired.* 

1 1436.  When  a  witness  has  been   called  by  one  par 

^  par^i  as  soon  as  the  examination  in  chief  is  closed, 

^  to  cross-examine  Mm.     The  exercise  of  tMs  right  it 

j^^ded  as  one  of  the  most  efficacious  tests,  wMch  the  1 

j^ised  for  the  discovery  of  truth.     By  means  of  it,  the  si 

^ihe  witness  with  respect  to  the  parties  and  to  the  sul 

H^jition,  Ma  interest,  Ms  motives,  Ms  inclination  and  prej 

^  character,  Ms  means  of  obtaining  a  correct  and  certain 

^igB  of  the  facts  to  wMeh  he   hears    testimony,  the  niai 

,)iieh   he   has   used   those   means,  hia    powers    of  dlscer 

giemoiT,  and  description,  are  all  folly  investigated  and  ascei 

ij]d  submitted  to  the  consideration  of  the  jury,  who  have  an 

tnnity  of  observing  his  demeanor,  and  of  determining  the  jue 

gf  his  testimony.    It  is  not  easy  for  a  witness,  subjected  to  tfa 

^  -a  impoBfl  on  «  court  or  jory ;  for,  however  artful  the  fahrici 

-.hood  may  be,  it  cannot  fmbraco  all  the  circumstances,  U 

«S-examiuatiou  may  be  fxteuded,' 

4 18  V,,  c.  125,  §  103  ;  19  &  20  V.,  e.  10£,  5S   2S,  98   Ir  ■  28  J 

iSl,3. 

ickley  r.  Cooke,  1  Kay  A  J,  29,  per  Wood,  V.-C.  • 

St.  186.    On  the  Bulijc^t  of  esaaiining  ajid  croEa-exanuuiiig  \ 
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.  Sucli  being  the  impoitance  which  is  properly  attached   § 
ght  of  croBB- examination,  it  is  not  Burprieing  that  qnes- 
mld   occasionally  ariBo,  as   to  whether   the  witneBS    has 
Liitlled  by  the  one  parl^  as  to  entitle  the  other  party  to 
this  right.     And  here  it  ib  clear,  that  if  the  witness  be 

Qiiintilian  gives  the  foUowing  ingtructione  : — "Primnm  eat,  nfisae 
lani  tinidus  Uireri,  stultus  decipi,  inicundiu  concitari,  ambiUnsua 
.j;u?  protrahi  potest ;  pruclena  vero  et  constana,  vel  tonquam  inimicus 
,  iliniiltenduB  etatim,  vel  non  iuteiro^'atione,  Bed  brevi  interlocutiotie 
Futundus  est ;  nut  aliquo,  si  continget,  urbane  dicto  refrigerandus ; 
1  in  ejiu  vitam  dici  poterit,  iniamia  criiiiiiiuin  deatruendiia.  Proboa 
t  vere<^undM  non  ospere  ince^ere  profuit ;  nEim  BEope,  qui  odversuB 
a  piif^iiftasent,  mode8ti&  mitigantur.  Omnis  aiil«m  int«rrogatio,  aut 
I,  aut  ratnt  eavtctm.  In  eauid  (sicut  accoeatori  pncccpimuB,)  patronii!) 
tUB,  iinde  nihil  mspecti  sit,  repetitA  percantatione,  prioro  sequentibus 
I,  BtBpe  eo  perducit  homines,  iit  invitis,  quod  prosit,  extorqueat.  Ejus 
lubii),  iiec  disciplina  iilla  in  scholis,  nee  cxercitatio  traditur ;  et 
la^s  ncanune,  aut  ubu  contingit  hiec  virtUE.  *  *  Extra  cauiam 
ulta,  qOffi  proBint,  logori  solcnt,  de  vitA  testium  ationuu,  de  suS 
turpitudo,  si  liumilitas,  si  amicitia  accosatoris,  si  inimicitis  cum  reo, 
LUt  dicaat  aliqnid,  quod  prosit,  aut  in  mendacio  vel  cupidilate  Itevlendi 
antur,  Sed  in  primis  interrogatio  debet  esie  eircumtpecta  ;  quia  multa 
ronoH  Tcnuste  testis  scepe  respondet,  cique  priccipuc  vulgo  favetur  ; 
t  qunni  maxime  ex  medio  Bumplis ;  ut  qui  n^tur  (is  autem  Btepiiu 
I  inielligat,  aut  ne  intelligere  ee  neget,  quod  interrogantis  non  leve 
''  Qniutil.  Inst  Orat.  lib.  5,  c  7.  iit.  Alison  observes  on  the  sonie 
'  It  19  often  a  convenient  way  of  examining,  to  ask  a  witness,  whether 
ng  was  «id  or  done,  because  the  thing  mentioned  aids  his  recollec- 
iirings  him  to  that  stage  of  the  proceeding  ou  which  it  is  desired  that 
dilate.  Bat  this  is  not  always  &ut  ;  and  when  any  subject  is  ap- 
on  which  hiB  evidence  is  expected  to  be  really  important,  the  proper 
o  a*k  him  what  was  done,  or  what  was  eaid,  or  to  tell  his  own  story, 
ly,  also,  if  the  witness  is  at  nil  intelligent,  a  more  consistent  and  in- 
itat^-ment  will  generally  be  got,  than  by  putting  separate  questionB  [ 
tncssea  generally  think  over  the  subjects  on  which  tlicy  are  to  be 
in  criminal  cases  so  often,  or  they  have  narrated  them  bo  frequently 
that  tli»y  go  on  much  more  fluently  and  distinctly,  when  allowed  to 
:  current  of  their  own  ideas,  than  when  they  are  at  eveiy  moment 
:d  or  diverted  by  the  examining  counsel.  Where  a  witness  is  evidently 
.ing  or  wncealing  the  truth,  it  is  seldom  by  intimidation  or  stemness 
r,  tliut  he  can  be  brought,  at  least  in  this  country,  to  let  out  the  truth. 
Mures  may  sometimes  terrify  a  timid  witness  into  a  tine  confession  ; 
leral  they  only  confirm  a  hardened  one  in  his  falsehood,  and  give  him 
onsider  how  seeming  contiadiclionB  may  be  reconciled.  The  most 
method  is  to  examine  rapidly  and  minutely,  as  to  a  number  of  subor- 
[1  apparently  trivial  points  in  his  evidence,  concerning  which  there  is 
lihood  of  his  being  prepared  with  fitlsehood  ready  made  ;  and  where 
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called  under  a  sabpcena  duces  tecnm,  merely  for  the  purpage  oj 
producing  a  document,  which  either  requires  no  proof,  or  is  to  be 
identified  by  another  witness,  he  need  not  be  sworn,  and  if 
nnswom,  he  cannot  be  cross-examined.^  So,  if  a  witness  be 
sworn  nnder  a  mistake,  whether  on  the  part  of  counsel  or  of  the 
officer  of  the  court,  and  that  mistake  be  discovered  before  the 
examination  in  chief  has  substantially  begun,  no  cross-examina- 
tion will  be  allowed.'  Neither  has  the  adverse  party  any  right  to 
cross-examine  a  witness,  whose   examination   in   chief  has   been 

such  a  coniae  of  interrogation  is  skilfully  laid,  it  is  rarely  that  it  fedls  in  ezpoong 
perjury  or  contradiction  in  some  parts  of  the  testimony,  which  it  is  desired  to 
overturn.  It  frequently  happens  that,  in  the  course  of  such  a  rapid  examina- 
tion, fetcts  most  material  to  the  cause  are  elicited,  which  were  either  denied,  or 
but  partially  admitted  before.  In  such  cases,  there  is  no  good  ground,  on  idiidi 
the  facts  thus  reluctantly  extorted,  or  which  have  escaped  the  witness  in  aa 
unguarded  moment,  can  be  laid  aside  by  the  jury.  Without  doubt  they  oome 
tainted  from  the  polluted  channel  through  which  they  are  adduced ;  but  still  it 
is  generally  easy  to  distinguish  what  is  true  in  such  depositions  from  what  ii 
iJEdse,  because  the  first  is  studiously  withheld,  and  the  second  is  as  carefully  pot 
forth ;  and  it  frequently  happens,  that  in  this  way  the  most  important  teatimoiiT 
in  a  case  is  extracted  from  the  most  unvrilling  witness,  which  only  comes  with 
the  more  effect  to  an  intelligent  jiuy,  because  it  has  emeiged  by  the  fbice  of 
examination  in  opposition  to  an  obvious  desire  to  conceal."  Alison,  Pract.  </ 
Cr.  L.  546,  547.  See,  also,  Evans  on  Cross-exon.  in  his  Append,  to  Poth.  ObiL, 
No.  16,  VoL  2,  pp.  233,  234.  Lord  Bacon,  in  his  Essay  on  Cunning,  shrewdly 
observes, — ^'  A  sudden,  bold,  and  unexpected  question  doth  many  times  soi^ 
prise  a  man,  andlay  him  open.  Like  to  him  that,  having  changed  his  nmn^^ 
and  walking  in  Paul's,  another  suddenly  came  behind  him  and  called  hii»  bv 
his  true  name,  whereat  straightways  he  looked  back."  This  "  dodge  "  has  been 
successfully  practised  on  a  deserter,  who, — after  solemnly  asserting  that  he  had 
never  been  a  soldier, — ^betrayed  his  falsehood  by  obeying  a  sudd^d  word  of 
command  to  "  stand  at  ease  ! "  The  late  Ld.  Abinger,  whose  powers  as  a  cross- 
examining  counsel  were  unrivalled,  was  fond  of  giving  his  junions  this  advice, 
— "  Never  drive  out  two  tacks  by  trying  to  hammer  in  a  naiL"  Had  Sir  J. 
Coleridge,  Att-Gen«,  remembered  that  axiom  in  the  Tichbome  cause,  the 
criticisms  on  his  cross-examination  of  the  claimant  would  have  been  leas 
severe,  or  at  least  less  merited. 

1  Summers  v,  Moseley,  2  C.  &  M.  477 ;  4  Tyr,  158,  S.  C. ;  Perry  r, 
Gibson,  1  A.  &  E.  48  ;  3  N.  &  M.  462,  S.  C, ;  Rush  v.  Smith,  1  C.  M.  &  R 
94 ;  Davis  v.  Dale,  M.  &  M.  514  ;  4  C.  &  P.  336,  S.  C. ;  R,  «.  Muiiia^ 
M.  &  M.  515 ;  Simpson  v.  Smith,  2  Ph.  Ev.  397 ;  Griffith  v.  Ridcetts,  7 
Hare,  300. 

•»  Wood  V.  Mackinson,  2  M.  &  Rob.  273,  per  Coleridge,  J. ;  diffoid  «l 
Hunter,  8  C.  &  P.  16,  per  Ld.  Tenterden ;  Rush  v.  Smith,  1  C.  M.  &  &  M ; 
Seed  V.  James,  1  Stark.  R.  132,  per  Ld.  EUenboiough. 
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b;  the  jadgo,  after  his  having  answered  a  merely  imina- 
asBtion.'  Bat,  on  the  other  hand,  it  is  by  do  means 
y  that  the  witnetis  should  have  been  actually  examined  in 
)r  if  he  has  been  intentionally  called  and  sworn,  and  is 
r  a  competent  witness,  the  opposite  party  has,  in  strictness, 
o  cross-examine  him,  thongh  the  party  calling  him  has  de- 
'  ask  a  single  question.'  Where  witnesses  are  simply  called 
:  to  the  character  of  a  prisoner,  it  is  not  asual  to  cross- 
them,  excepting  mider  special  circomsbances ;  ^  bat  no  role 
ipressly  forbids  this  course. 

).  In  criminal  cases,  altboagh  the  prosecator  is  not  bound  i  1287 
Tery  witness  whose  name  is  indorsed  on  the  indictment,* 
lif  does  BO ;  and  eren  if  he  declines  to  call  any  snch 
be  should  at  least  have  him  in  conrt,  so  that  he  may  be 
r  the  defence,  if  wanted  for  that  purpose.'  The  judge, 
is  discretion,  will  sometimes  call  any  witnesses  that  have 
itted,  in  order  to  give  the  prisoner's  counsel  an  oppor- 
cross-examine  them.'  This  role  applies  to  misdemeanors 
as  to  felonies,^  and  inclndes  erery  witness  who  has  been 
:th  the  view  of  going  before  the  grand  jury,  though  be 
have  been  actually  examined  by  that  body.^  Indeed,  in 
sases,  the  coort  will  sometimes,  for  the  furtherance  of 
lirect  persons  to  be  called  as  witnesses,  though  their 
o  not  appear  on  the  back  of  the  indictment,  provided 
eason  to  believe  that  they  are  acquainted  with  the  dr- 
ies of  the  case,  and  are  consequently  capable  of  giving 

T  V.  Can,  7  C.  &  P.  64,  per  Gumey,  B. 

trooke,  S  Stark.  B.  472,  per  Ld.  Teutenlea ;  Phillips  v.  Eames,  1 

per  Ld.  Kenyon  ;  Reed  c.  James,  1  Stark.  R.  132  ;  Wood  v.  Uackin- 

k  Rob.  270,  276.    The  same  rule  prevails  in  the  Eccles.  ConrU ; 

RicketU,  6  Ec.  &  Mar.  Cas.  35. 

lodgkjw,  7  C.  &  P.  298,  per  Alderaon,  B. 

iVoodheftd,  2  C.  &  Kir,  520,  by  all  the  judges  j  R,  v.  Flatley,  Ir. 

i,  per  Pennefather,  B. 

Poodhead,  2  C.  &  Kir.  620  ;  R.  v.  Coaaidy,  1  Fort.  &  Pin.  79. 

limmondB,  1  C.  &  P.  &4,  per  Hullock,  R  ;  B.  «.  Whitbread,  id.  ii. ; 

ff,  id.  n. ;  R.V.  Beeiley,  4  C.  &  P.  220  ;  R.  e.  Bull,  9  C,  &  P,  22. 

rinccnt,  9  C.  &  P.  91,  per  Aldenon,  B. 

Jodie,  0  C.  &  P.  186,  per  Gaeclee,  J.,  and  Vaughan,  B, 

4  u  3 
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material  evidence.^  Where  a  witness  is  thus  called  at  the  instance 
of  the  prisoner,  and  no  question  is  put  to  ^im  on  behalf  of  the 
prosecution,  he  becomes  the  prisoner's  witness,^  and  the  prisoner's 
counsel,  though  still  permitted  to  put  questions  in  the  nature  of 
a  cross-examination,  cannot  call  witnesses  to  contradict  his  state- 
ment.^ Neither,  in  such  a  case,  can  the  counsel  for  the  prose- 
cution ask  any  question  on  re-examination,  which  does  not  arise 
out  of  the  cross-examination ;  ^  and,  perhaps,  if  he  has  refused 
to  call  the  witness,  he  will  not  be  allowed  to  re-examine  him  at 
all.^  When  two  or  more  prisoners  are  tried  on  the  same  indict- 
ment and  are  separately  defended,  any  witness  called  by  one  of 
them  may  be  cross-examined  on  behalf  of  the  others,  if  he  giyes 
any  testimony  tending  to  criminate  them.^  The  counsel,  too,  for 
the  other  prisoners  are  entitled  in  such  a  case  to  reply  upon  his 
evidence.^ 

§  1481.  With  respect  to  the  mode  of  conducting  a  cross-exami-  |  li 
nation,  it  is  admitted  on  all  hands,  that  leading  questions  may  in 
general  be  asked ;  ^  but  this  does  not  mean  that  the  counsel  may 
go  the  length  of  putting  the  very  words  into  the  mouth  of  the 
witness,  which  he  is  to  echo  back  again  ;*  neither  does  it  sanction 
the  putting  of  a  question,  which  assumes  that  fiEu^ts  haTo  been 
proved,  which  have  not  been  proved,  or  that  particular  ansimB 


»  R.  V.  Holden,  8  C.  &  P.  609,  610,  per  Patteson,  J.  See,  also,  R.  «.  Chap- 
man,  8  C.  &  P.  558,  and  R.  v.  Orchard,  id.  559,  n. ;  R.  v,  Stroner,  1  C.  &  Kir. 
650,  per  Pollock,  C.  B. 

8  R.  V.  Woodhead,  2  C.  &  Kir.  520. 

»  R.  V.  Bodle,  6  C.  &  P.  187,  per  Gaselee,  J. 

*  R.  V.  Beezley,  4  C.  &  P.  220,  per  Littledale,  J. 

*  R  V.  Harris,  7  C.  &  P.  581. 

«  R.  V,  Burdett,  Pearce  &  D.  431  ;  6  Cox,  458,  S.  C.  So,  in  Lord  «.  Colrin, 
3  Drew.  222,  Kindersley,  V.-C,  after  consulting  all  the  equity  judges,  heM 
that,  before  an  examiner  in  chancery,  one  defendant  might  croes-exaniine 
another  defendant's  ^dtness. 

7  R.  V.  Burdett,  Pearce  &  D.  431 ;  6  Cox,  458,  S.  C. 

"  In  Scotland  leading  questions  used  not  to  be  allowed  in  the  cross-examiiift- 
tion,  any  more  than  in  the  examination  in  cliief ;  Burnet,  Cr.  L.,  c.  18,  p.  465 ; 
24  How.  St.  Tr.  660,  n.  But  the  modem  practice  of  the  Scottish  coints  on 
this  point  is  similar  to  our  own ;  2  Dickson,  Ev.  988. 

*  R  V.  Hardy,  24  How.  St.  Tr.  659,  755. 


n.]  -KBEH    THIS   RULE    WILL   BE    RESTRICTED.  1206 

3en  given  contrary  to  the  fact.'  Tlio  rule  ought  alno  to 
some  further  qualification,  where  the  witneBS  is  evidently 
to  the  party  calling  him;  for  aUhough  it  appears  in, one 
have  heen  laid  down,  that  leading  questions  may  always  be 
cross -examination,  whether  a  witncKS  be  unwilling  or  not,* 
estriction  should  surely  bo  imposed,  where  the  witness 
a  vehement  desire  to  serve  the  croBB- examining  party.  It 
answer  to  say  that  the  party,  who  originally  called  the 
,  has  brought  the  evil  on  his  own  head ;   for  a  fraudulent 

might  purposely  concoal  his  bias  in  favour  of  one  party, 
IS  induce  the  other  to  call  him ;  or  he  might  be  an  attesting 
,  or  other  person  whom  it  was  necessary  to  examine  in 
0  establish  some  technical  part  of  the  case.  To  allow 
witness  to  have  the  most  favourable  answers  snggcsted  to 
rough  the  medium  of  leading  questions,  would  bo  obviously 

though  no  doubt,  this  special  evil  is  now  capable  of  being 
lly  mitigated,  whether  at  Nisi  Prias,'  or  in  the  criminal 
by  the  rule  which  entitles  the  counsel,  who  opens  the  case 
^r  side,  to  sum  up  the  evidence,  and  to  point  out  the  un- 
tory  nature  of  any  testimony  thus  procured.  Iii  America,  . 
5c,  in  his  discretion,  may  prohibit  leading  questions  from 
lut  to  an  adversary's  witness,  who  shows  a  strong  interest 
in  favour  of  tho  cross-examining  party,  aud  needs  only 
aation  to  say  whatever  is  most  favourable  to  his  cause. ^ 

32,   On  one  point  connected  ^^■ith   the   subject   of  cross-  § 
ttion,  the  American  practice  differs  widely  from  that  which 
in  this  country.     Here,  aud  in  Ireland,  the  cross-examina- 
iiot  limited  to  the   matters  upon  which  the  witness   has 
been  examined  in  chief,  but  extends  to  the  whole  case ;  ^ 


V.  Coombe,  and  Handley  v.  Watd,  per  Abbott,  C.  J.,  cited  1  St.  Ev. 

in  ».  Mixin,  7  C.  4  P.  409,  per  Alileraon,  B. 

17  A   IM  V,,  c.  125,  5   18,  extended  to  Ireland  by  19  &  20  V.,  c.  102, 
vf,  ftls.>,  Hodgvjfl  0.  Aacnim,  U  Ei.  R.  214. 
29  v.,  c  18,  §2. 
iy  t.  Rowell,  IT  Pick.  498. 
.&  Corp.  of  Bem-ick-on-Tweed  r.  Munny,  19  L.  J.,Cli.  281,286.    So, 
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and  therefore,  if  a  plaintiff  calls  a  witness  to  prove  the  simplest 
&ct  connected  with  his  case,  the  defendant  is  at  liberty  to  cross- 
examine  him  on  every  issue,  and  by  patting  leading  questions  to 
establish,  if  he  can,  his  entire  defence.  So  far  has  this  doctrine 
been  carried,  that,  even  where  it  was  requisite  that  the  substantud, 
though  not  the  nominal,  party  in  the  cause  should  be  called  by 
his  adversary,  for  the  sake  of  formal  proof  only,  it  was  held,  that 
he  was  thereby  made  a  witness  for  all  purposes,  and  might  be 
cross-examined  to  the  whole  case.^  In  America,  however,  the 
Supreme  Court  has  determined  that  a  party  has  no  right  to 
cross-examine  any  witness,  except  as  to  circumstances  connected 
with  matters  stated  in  his  direct  examination ;  and  that,  if  he  wishes 
to  examine  him  respecting  other  matters,  he  must  do  so  by  making 
him  his  own  witness,  and  by  calling  him,  as  such,  in  the  subse- 
quent progress  of  the  cause.^ 

§  1483.^  Whether,  when  a  party  is  once  entitled  to  cross-  { 
examine  a  witness,  this  right  contimces  through  all  the  mbsequent 
stages  of  the  cause,  so  that  if  he  afterwards  recaUs  the  same  witness 
to  prove  a  part  of  his  own  case,  he  may  interrogate  him  by  leading 
questions,  and  treat  him  as  the  witness  of  the  party  who  first 
adduced  him,  is  also  a  question  upon  which  different  opinions 
have  been  entertained.  The  general  principle  on  which  this  course 
of  examination  is  permitted,  namely,  that  ev^ry  witness  is  sup- 
posed to  be  inclined  most  feivourably  towards  the  party  calling  him, 
is  scarcely  applicable  to  a  case  where  a  person  is  equally  the  witness 
of  both  sides ;  and  it  seems  that,  in  common  fiEumess,  each  partf 


by  the  Scotch  statute  law,  it  is  now  enacted,  that  '4n  any  action,  cao^ 
prosecution,  or  other  judicial  proceeding,  civil  or  criminal,  where  proof 
shall  be  taken,  whether  by  the  judge  or  a  person  acting  as  comnusRioner,  it 
shall  be  competent  for  the  party,  against  whom  a  witness  is  produced  and 
sworn  in  catisd,  to  examine  such  witness,  not  in  cross  only,  but  in  comso^  3  &  4 
v.,  c.  59,  §  4. 

^  Morgan  v,  Brydges,  2  Stark.  R.  314,  per  Abbott,  J. ;  R.  o.  Moipby,  1  Ann. 
M.  &  0.  206,  per  Pennefether,  C.  J. 

2  Philadelpliia  &  Trenton  Ry.  Co.  v.  Simpson,  14  Pet  448, 461.  See,  also» 
Harrison  v.  Rowan,  3  Wash.  580 ;  Ellmaker  t;.  Buckley,  16  Serg.  &  R.  77 ; 
Contrii,  Moody  v.  Rowell,  17  Pick.  490,  498. 

'  Gr.  Ev.  §  447,  as  to  first  nine  lines. 
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.  alternately  have  the  right  of  croBs-ezamining  gnch  a  vitnesa 
lis  adversary's  case,  while  both  should  be  precluded,  in  the 

of  the  respective  examinations  in  chief,  from  pntting  leading 
ms  with  regard  to  their  own.'  Accordingly,  it  has  been  held 
and,  that  a  plaintiff  may  croBs-examine  any  of  his  own  wit- 
,  OQ  their  being  afterwards  called  on  behalf  of  the  defendant.' 

English  case,*  however,  Lord  Keuyon  is  reported  to  have 
that  a  plaintiff's  witness,  who  was  recalled  by  the  delendant 
blish  a  plea  of  tender,  might,  in  snch  examination  in  chief, 
nding  qaestions  pat  to  him  as  in  an  ordinary  cross-examina- 
bnt  the  somidness  of  this  decision,  if  cited  in  support  of  a 
I  role,  may  be  donbted. 


34.*  The  role  which  confines  evidence  to  the  points  in  issue,  $  mi 
dndes  all  proof  of  snch  collateral  fiusts  as  afford  no  reasou- 
ference  with  respect  to  the  principal  matters  in  dispate,'  is 
lally  applied  in  cross-examinations  with  the  same  strictness 
xaminationB  in  chief ;  bat  great  latitnde  of  interrogation  is 
nes  permitted,  when,  from  the  temper  or  conduct  of  the 
I,  or  &om  other  circomstauceB,  snch  coarse  seems  essential 
liscovery  of  truth  ;  or  where  the  cross-examiner  will  onder- 
)  show,  at  some  sabseqaent  stage  of  the  trial,  by  other 
«,  the  relevancy  of  the  qaestion  pat.*  On  this  head  it  is 
i  to  lay  down,  or  rather  to  apply,  any  precise  general  rule.^ 
ae  or  two  subsidiary  roles  have  been  clearly  established,  and 
ttention  to  these  will  enable  the  practitioner  to  define  with 
b  certainty  the  limits,  within  which  questions  on  cross-ex- 
ion  must  be  confined. 


)5.  First,  no  qoestion  respecting  any  &ct  irrelevant  to  the  ^  1208 
bu  be  put  to  a  witness  on  cross-examination,  fw  the  mere 


,  Ev.  187;  2Pli.  Ev.  401. 

jne  V.  S^ilesey,  Ir.  Cir.  R.  604,  per  Leftoy,  B.     See,  too.  Lord  t 

1  Drew.  222,  where  8.  P.  ruled  by  Einderde;,  V.-C. 

dnBon  V.  Shee,  4  Eep.  67.  '  Gr.  Ev.  §  449,  in  part. 

e,  $  316,  et  seq. 

jh  V.  Belcher,  7  C.  &  P.  389,  per  Coleridge,  J. 

rence  r.  Baker,  5  Wend.  305. 
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purpose  of  impeaching  hia  credit  by  contradicting  kim ;  and  if  any 
Buch  qacBtion  be  inadvertently  pat  and  answered,  the  antwcr  ot 
tlio  witness  will  bo  conclugive.^  For  instance,  it  wae  held  priw 
to  the  repeal  of  the  nsury  lawa,^  that  Jn  a  penal  action  for  nstuy, 
alleged  to  have  been  committed  in  a  contract  made  by  the  defen- 
dant with  a  wibiess  who  was  called  to  establish  the  offence,  the 
defendant's  counsel  could  not  cross-examine  this  witness  as  to 
other  contracts  made  by  him  with  other  persons  about  the  same 
time,  in  order  to  draw  an  inference  that  the  contracts  were  all  ot 
the  same  nature,  if  the  witness  stated  that  the  latter  were  not 
usnrions,  and  to  contradict  him  by  extrinsic  proof,  if  he  said  ibat 
they  were.^  Again,  on  the  trial  of  an  issue,  whether  the  defen- 
dnnt's  manu&ctory  emitted  smoke  prejudicial  to  the  plaintiff's 
^rden,  where  both  parties  had  examined  witnesses  as  to  the  effect 
of  the  works  on  neigfabooring  gronnde,  a  witness  was  called  by  tbe 
doft^ndant,  who  described  sereral  gardens  in  the  neighboorhood  as 
uninjarrd.  In  cross^xamination,  he  was  asked  whether  he  knew 
<ilA$^w  field,  and  haxing  answered  that  he  did,  bat  that  "  he 
i^ciYf  kn^w  of  any  dama^  done  there,"  the  coansel  for  the 
)4a:nuff  proposed  to  ask  him,  "  Whether  he  had  known  of  any  ' 
i^ttM  haying  be«n  paid  by  the  defendant  to  the  proprietors  at 
tlhb^w  field,  for  allcgrd  dama^  occasioned  by  the  works  7"  Tbe 
kwtH>l  jndge,  however,  rcfoaed  to  allow  the  qnestiou  to  be  put,  and 
ttU  •  bill  of  exceptions,  the  Hoose  of  Lords  confirmed  the  raling.* 
)lort>,  had  the  answer  been  in  the  afBrmative,  it  would  not  have 
Uh'U  evidence,  because  mixtey  paid  to  quiet  a  complaint  can  be  no 
jtnwf  that  the  demand  was  wU  founded ;  and  even  if  it  vere 
ovidence  in  favour  of  the  party  rec^ving  the  money,  it  could  not  be 
ovidcnce  on  behalf  of  a  stranger.  Neither  was  the  qnestion  adnois- 
sible  in  order  to  test  the  credit  of  the  witness ;  for,  raising,  as  it  did, 
an  irrelevant  inquiry,  the  answer  could  not  have  been  contradicted, 
had  it  been  in  the  negative. 

§  1436.  Next,  with  Uie  view  of  impeaching  the  eharaeter  of  a  §  IM 


>  See  Baker  v.  Baker,  33  L.  J.,  Pr.  &  Mat  149  ;  3  Swab.  &  Trist  213,  &  C 
'  By  17  &  18  V,,c  90.  »  Spenceley  r.  De  WiDott,  7  East,  lOa 

*  Teiinant  r.  HHinilton,  7  CI.  &  Fin.  182, 
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witness,  he  may  always  be  asked  oo  cross^xamfaiatkiii,^— Aoagh. 
as  wiU  be  presenUy  seen,  he  is  not  always  ocmipelled  to  anawerr— 
questions  with  regard  to  aUeged  mm€f  or  other  improper  conduct 
on  his  part;  and  here,  if  the  iact  inquired  into  be  releiant  to  the 
issue,  it  may  be  proved  by  other  evidence  although  denied  by  the 
witness;  but  if  it  be  irrelevant,  the  answer  of  the  vritnesa,  when 
he  makes  any,  must  be  regarded  as  conclusive ;  and  whether  he 
answers  or  not,  no  independent  proof  can  be  given  to  estaUish 
the  truth  of  the  imputation.' 

§  1487.  An  exception*  to  this  hist  rule  has  been  recogmaed  by  \ 
the  Legislature,  and  the  Act  of  28  &  29  V.,  c.  18,  enacts,  in  §  6, 
that  "  a  witness  may  be  questioned  as  to  whether  he  has  been 
convkted  of  any  felony  or  misdemeanor,  and,  upon  being  so  quea- 
tioned,  if  he  either  denies  or  does  not  admit  the  fact,  or  refuses 
to  answer,  it  shall  be  lawful  for  the  cross-examining  party  to 
prove  such  conviction ;  and  a  certificate  containing  the  substance 
and  effect  only  (omitting  the  formal  part)  of  the  indictment  and 
conviction  for  such  offence,  purporting  to  be  signed  by  the  clerk  of 
the  court,  or  other  oflScer  having  the  custody  of  the  records  of  the 
court  where  the  offender  was  convicted,  or  by  the  deputy  of  such 
clerk  or  officer,  (for  which  certificate  a  fee  of  five  shillings  and  no 
more  shall  be  demanded  or  taken,)  shall,  upon  proof  of  the  identity 
of  the  person,  be  sufficient  evidence  of  the  said  conviction,  without 
proof  of  the  signature  or  official  character  of  the  person  appearing 
to  have  signed  the  same."* 


»  Harrifl  v.  Tippett,  2  Camp.  638,  per  Lawrence,  J. ;  R.  v.  Yewin,  id.  039, 
per  id. ;  R.  r,  Edwards,  4  T.  R.  440 ;  R.  v.  Barnard  and  R.  v.  James,  dted  in 
n.,  1  C.  &  P.  86,  87  ;  R.  v,  Watson,  2  Stark.  R.  149  ;  32  How.  St  Tr.  292,  et 
Mq.,  S.  C.  The  cases  of  R.  v.  Lewis,  4  Esp.  226  ;  Macbride  v,  Macbride,  id. 
248 ;  and  R.  v.  Pitcher,  1  C.  &  P.  85,  where  questions  tending  to  degrade  the 
witness  were  not  allowed  to  be  put,  cannot  now  be  regarded  as  authorities. 

*  Post,  §  1453,  et  seq. 

»  R.  «.  Watson,  2  Stark.  R  149 ;  32  How.  St  Tr.  486—495,  S.  C. ;  R.  v. 
Radge,  Pea.  Add.  Cas.  232,  per  Lawrence,  J. ;  Goddard  v.  Parr,  24  L.  J.,  Ch. 
783,  per  Kindersley,  V.-C. 

4  See  the  reasons  for  this  exception  as  stated  by  the  Com.  Law  Commiss.,  in 
their  2nd  Rep.  pp.  21,  22. 

*  Thin  enactment  is  extended,  by  §  1,  to  ''all  Courts  of  Judicatoxe,  as  well 
criminal  as  all  others,  and  to  all  persons  having,  by  law  or  bj  conseiit  of 


f 
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§  1438.  Thirdly,  with  respect  to  all  questions  put  to  a  witness  §  IX 
on  cross-examination  for  the  purpose  of  directly  testing  his  credit, 
it  may  be  broadly  laid  down,  that  if  the  questions  relate  to  rele- 
vant facts,  the  answers  may  be  contradicted  by  independent  evi- 
dence ;  if  to  irrelevant,  they  cannot.  It  becomes,  then,  necessary 
to  ascertain  what  matters  connected  with  the  witness  are  or  are  not 
relevant :  and  here,  in  addition  to  what  has  been  stated  in  a  former 
chapter,^  it  should  be  observed,  that  inquiries  respecting  the  pre- 
vious conduct  of  the  witness  will  almost  invariably  be  regarded 
as  irrelevant,  provided  such  conduct  be  not  connected  with  the 
cause  or  the  parties.  Therefore,  if  a  witness  be  questioned  on 
cross-examination  respecting  the  commission  of  crimes  by  him  on 
some  former  occasion,  his  answers,  except  in  the  case  of  an  actual 
conviction,  must  be  taken  as  conclusive.^  This  rule  extends  to 
parties  to  the  record,  when  giving  testimony,  as  well  as  to  othei' 
witnesses;  and  therefore,  in  an  action  for  an  indecent  assault, 
where  the  defendant  was  examined  as  a  witness  on  his  own  behalf^ 
and  denied  the  charge,  the  court  held  that,  although  he  might  be 
cross-examined  with  respect  to  alleged  improprieties  committed  by 
him  towards  other  persons,  these  collateral  imputations  could 
neither  be  disproved  on  the  one  hand,  nor  supported  on  the  other, 
by  independent  evidence.^ 

§  1489.  The  rule  is  founded  on  two  reasons;  first,  that  a  witness  $  is 
cannot  be  expected  to  come  prepared  to  defend  all  the  actions  of 
his  life ;  and  next,  that  to  admit  contradictory  evidence  on  sndi 
points  would  of  necessity  lead  to  inextricable  confusion,  by  raising 
an  almost  endless  series  of  collateral  issues.^  The  rejection  of  the 
contradictory  ^stimony  may  indeed  sometimes  exclude  the  tnith ; 

parties,  authority  to  hear,  receive  and  examine  .evidence,'*  whether  in  England 
or  Ireland.  See,  also,  17  &  18  V.,  c.  125,  §§  25, 103 ;  and  19  &  20  V.,  c  102, 
§§28,  98,  Ir.  In  New  York,  ''a  witness  must  answer  as  to  the  £act  of  his 
previous  conviction  for  felony."    See  Civ.  Code,  §  1864. 

>  Ante,  §  335,  et  seq.  »  Goddard  r.  Parr,  24  L.  J.,  Ch.  784. 

'  Tohnan  &  Ux.  v.  Johnstone,  2  Fost.  &  Fin.  66,  per  Cockbum,  C.  J.,  after 
consulting  the  other  judges.  See,  also,  Baker  v.  Baker,  32  L.  J.,  Pr.  &  Mat. 
145  ;  3  Swab.  &  Trist.  213,  S.  C. 

^  Att.-Gen.  v,  Hitchcock,  1  Ex.  R.  93,  94,  per  Parke,  B.,  103,  104,  per 
Alderson,  B. 
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but  ibis  eyily  acknowledged  though  it  be,  is  as  nothing  compared 
with  the  inconyeniences  that  must  arise  were  a  contrary  rule  to 
prevail.^  The  case  of  Alcock  v.  The  Boyal  Exchange  Insurance 
Company,'  forms  no  real  exception  to  the  above  rule.  There,  an 
action  was  brought  by  a  shipowner  against  underwriters  on  a  policy 
of  insurance,  and  the  plaintiff's  claim  to  recover  as  for  a  total  loss 
rested  on  the  abandonment  of  the  vessel  by  the  captain.  The  cap- 
tain was  called  as  a  witness  for  the  plaintiff,  and,  on  cross-examina- 
tion, denied  that  previous  to  the  voyage  insured  against  he  had 
been  an  habitual  drunkard.  The  defendants,  thereupon,  called 
witnesses  to  establish  that  fact,  and  the  court  held  that  their 
evidence  was  clearly  admissible,  as  tending  to  show  that  the 
captain  was  not  likely  to  have  exercised  a  sound  judgment  in 
reference  to  the  abandonment,  and  that,  consequently,  the  judg- 
ment actually  exercised  by  him  was  not  entitled  to  any  respect  from 
the  jury. 

§  1440.  Whether  questions  respecting  the  motives,  interest^  or  §  1296 
conduct  of  the  witness,  as  connected  with  the  cause,  or  with  either 
of  the  parties,  are  irrelevant,  is  a  point  on  which  the  authorities 
differ.  On  the  one  hand,  it  has  been  held  relevant  to  the  guilt  or 
innocence  of  a  person  charged  with  a  crime,  to  inquire  of  the  wit- 
ness for  the  prosecution,  in  cross-examination,  whether  he  had  not 
expressed  feelings  of  hostility  towards  the  prisoner;^  and  the  like 
inquiry  has  been  made  in  a  civil  action.^  So,  also,  in  an  action 
upon  a  promissory  note,  the  execution  of  which  was  disputed, 
it  was  held  material  to  ask  the  subscribing  witness,  whether  she  was 
not  the  plaintiff's  kept  mistress.^  In  all  these  cases,  the  witness 
nnder  cross-examination  denied  the  fact  imputed,  and  was  exposed 
to  contradiction  by  other  witnesses.  So,  on  an  indictment  for 
rape,  or  for  an  attempt  to  commit  that  crime,  it  seems  that  the 
prosecutrix  may,  on  cross-examination,  be  asked  whether  she  had 
not  on  former  occasions  consented  to  the  prisoner's  embraces; 


»  Att-Gen.  v.  Hitchcock,  1  Ex.  R.  106,  per  Rolfe,  B.  M3  Q.  B.  292, 

»  R.  r.  Yewin,  2  Camp.  638,  per  Lawrence,  J. 

*  Attwood  V.  Welton,  7  Conn.  66. 

*  Thomas  v.  David,  7  C.  &  P.  350,  per  Coleridge,  J. 
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and  if  she  denies  that  fieu^t,  the  better  opinion  is,  that  witnesses 
may  be  called  to  contradict  her.^  So,  on  the  trial  of  Lord  Stafford 
for  high  treason,  his  lordship  was  allowed  to  addnce  proof  that  one 
of  the  witnesses  for  the  prosecution  had  attempted  to  suborn 
several  persons  to  give  false  evidence  against  him;^  and  in  the 
Queen's  case,  the  judges  appear  to  have  considered  such  a  course 
unobjectionable,  provided  the  witness  were  first  cross-examined 
upon  the  subject.* 

§  1441.  On  the  other  hand,  it  is  said  to  have  been  several  times  f  1^ 
ruled  of  late  years,  that,  if  a  witness  denies  that  he  has  tampered 
with  the  other  witnesses,  evidence  to  contradict  him  cannot  be 
received.^  So,  where  a  witness  called  to  character,  denied  having 
ever  said  that  the  prisoner  should  be  acquitted  if  it  cost  him  SOL, 
the  court  decided  that  the  counsel  for  the  prosecution  must  rest 
satisfied  with  the  answer ;  ^  and  in  a  civil  action,  where  tiie 
defendants  sought  to  disparage  the  testimony  of  a  witness  of  the 
plaintiff,  by  proving  some  circumstances  indicating  a  hostile  spirit 
towards  themselves,  the  learned  judge  is  reported  to  have  held 
that  it  could  not  be  done.®  Again,  where  the  principal  witness 
against  a  man  indicted  for  theft,  was  his  apprentice,  who,  being 
asked  in  cross-examination  whether  he  had  not  been  charged  with 
robbing  his  master,  denied  the  fact,  the  prisoner's  counsel  wss 
not  allowed  to  prove  that  the  answer  was  false.^  So,  also,  on 
indictments  for  rape,  or  for  an  attempt  to  commit  rape,  or  for  an 
indecent  assault,  though  the  principal  female  witness  may  be 
cross-examined  with  the  view  of  showing  that  she  has  previously 
been  guilty  of  incontinence  with  other  men,  yet  her  answers  to 


>  R.  V.  Martin,  6  C.  &  P.  562,  per  Williams,  J.  ;  recognised  by  Kelly,  C  B^ 
in  R.  V.  Holmes  &  Fumess,  1  Law  Rep.,  C.  C.  337  ;  41  L.  J.,  M.  C.  14,  S,  Q  ; 
and  by  Byles,  J.,  in  S.  C,  41.,  L.  J.,  M.  C.  13. 

»  7  How.  St  Tr.  1400. 

•  2  B.  &  B.  311.  Recognised  by  Parke,  B.,  in  Att.-Gen,  v.  Hitchcock,  1  Kx. 
R.  94. 

*  R.  V.  Lee,  2  Lew.  C.  C.  154,  per  Coleridge,  J. ;  Harris  r.  Tippett,  2  Camp. 
637,  per  Lawrence,  J. 

*  R.  V,  Lee,  2  Lew.  C.  C.  154,  per  Coleridge,  J. 

•  Harrison  v,  Gordon,  2  Lew.  C.  C.  156,  per  Alderson,  B. 
'  R.  v.  Yewin,  2  Camp.  638,  per  Lawrence,  J. 
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snch  questions  must  be  taken  as  conclusive,  and  her  supposed 
paramours  cannot  be  called  as  witnesses  for  the  purpose  of  con- 
tradiction.^ The  same  law  would  seem  to  apply  in  actions  for 
seduction,  and  on  summonses  for  affiliation,  unless  the  evidence 
would  directly  tend  to  show  that  the  defendant  was  not  in  point 
of  fact  the  father  of  the  child.^ 

§  1442.  Such  being  the  conflict  of  authorities,  it  is  no  easy  §  1298 
matter  to  apply  the  rule  with  precision  to  any  new  combination 
of  fSEU^ts ;  but  probably  a  sensible  lawyer,  who  was  really  anxious 
to  promote  the  interests  of  truth  and  justice,  would  on  most  . 
occasions  feel  inclined  to  follow  the  former,  rather  than  the  latter, 
class  of  cases.  Indeed,  this  view  of  the  law  is  strongly  confirmed 
by  a  case  in  the  Exchequer,  whore  the  learned  Barons  intimated 
a  tolerably  decisive  opinion,  that  a  witness  might  be  asked  any 
questions  tending  to  impeach  his  impartiality,  and  that  his  answers 
might  be  contradicted  by  pther  witnesses.'  No  doubt  it  is  an 
object  of  great  importance  to  confine  the  attention  of  the  jury  as 
much  as  possible  to  the  specific  issues ;  but  it  seems  highly 
essential  to  the  discovery  of  truth,  that  those,  who  are  to  deter- 
mine the  respective  value  of  conflicting  testimony,  should  be 
enabled  to  discriminate  between  the  interested  and  disinterested 
witnesses;  and  no  test  of  interest  can  be  more  sure  than  that 
which  is  afforded  by  the  conduct  of  the  witness  himself.  The 
argument  that  a  witness  cannot  come  prepared  to  defend  himself 
against  particular  charges  without  notice,  may  be  a  very  good 
reason  why  evidence  that  ho  has  been  guilty  of  a  specific  crime, 


»  R.  V.  Holmes  &  Fumesg,  41  L.  J.,  M.  C.  12  ;  12  Cox,  137  ;  1  Law  Rep.,  C. 
C.  334,  S.  C,  per  five  Judges  in  Ct.  of  Cr.  Ap.  ;  affirming  R.  v.  Hodgson,  R.  & 
R.  211,  and  overruling  R.  v,  Robins,  2  M.  &  Rob,  512.  See,  also,  R.  v-  Cock- 
cfoft,  11  Cox,  410  ;  ante,  §  363. 

«  Garbutt  v.  Simpson,  32  L.  J.,  M.  C.  186  ;  2  New  Rep.  276,  per  Q.  B.,  S.  C. 
In  Verry  v,  Watkins,  7  C.  &  P.  308,  Alderson,  B.,  in  an  action  of  seduction 
allowed  witnesses,  irrespective  of  the  question  of  paternity,  to  give  evidence  of 
their  having  had  connection  with  the  plaintiff*8  dauglit-er.  Sed  qu.,  since 
the  last  decisions.  See,  also,  on  this  subject,  and  attempt  to  reconcile, 
Andrews  r.  Askey,  8  C.  &  P.  7,  per  Tindal,  C.  J. ;  and  Dodd  v,  Norris,  3 
Camp.  519,  per  Ld.  EUenborough. 

*  Att-Qen.  v.  Hitchcock,  1  Ex.  R.  94, 100, 102. 
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unconnected  with  the  cause  or  parties,  should  not  be  adduced ; — 
because,  eyen  were  such  a  buct  proved,  it  would  raise,  in  the 
absence  of  interest,  only  a  very  fiEiint  presumption  that  he  had 
been  guilty  of  perjury ; — but  this  argument  should  not  be  allowed 
to  extend  to  a  case,  where  the  charge,  if  true,  would  show  that 
the  witness  either  had  a  motive  to  swear  fieilsely,  or  was  not  very 
scrupulous  in  the  selection  of  means  to  attain  his  end.  A  charge, 
too,  of  this  nature  would,  almost  of  necessity,  apply  to  some  act 
of  recent  date,,  and  as  such  might  be  easily  explained  or  rebutted 
by  the  witness,  if  it  were  made  without  foundation.  Moreover, 
this  inquiry  would  seem  at  the  present  day  to  be  all  the  more 
necessary,  as  witnesses  are  no  longer  incopipetent  to  testify  on  the 
ground  of  interest  or  crime. 

§  1443.  Assuming,  however,  that  a  witness  may  in  all  cases  be  1 191 
cross-examined,  and,  if  necessary,  contradicted,  for  the  purpose 
of  showing  that  his  mind  is  not  in'  a  state  of  impartiality  as 
between  the  two  contending  parties,  it  must  clearly  appear,  before 
the  contradictory  evidence  can  be  admitted,  that  the  questions 
answered  had  a  direct  tendency  to  prove  that  the  witness  was 
under  the  influence  of  an  undue  bias.  This  doctrine  was  estab- 
lished by  the  case  of  the  Attorney-General  v.  Hitchcock.*  That 
was  an  information  imder  the  revenue  laws,  and  a  witness,  who 
had  given  material  evidence  for  the  Grown,  was  asked,  on  cross- 
examination,  whether  he  had  not  said  that  the  officers  of  the 
Grown  had  offered  him  201.  to  give  that  evidence.  He  denied 
that  he  had  ever  said  so,  and  the  court  held  that  evidence  to  con- 
tradict him  was  inadmissible.  Nor  can  it  be  doubted  but  that 
this  decision  was  correct;  for  as  the  mere  offer  of  a  bribe,  if 
unaccepted,  could  not  in  fairness  prejudice  the  character  of  the 
party  io  whom  it  was  made,  it  was  obviously  immaterial  what  the 
witness  might  have  said  upon  the  subject.  Had  the  witness  been 
asked  whether  he  had  said  that  he  had  received  a  bribe,  and  had  he 
denied  that  he  had  ever  made  such  a  statement,  the  decision  might 
have  been  very  different. 


^  1  Ex.  R.  91.    This  case  deserves  on  attentive  perusaL 
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§  1444.  Since  the  case  of  the  Attorney-General  v.  Hitchcock  §  1299a 
was  decided,  the  rule  of  law  supposed  to  have  been  laid  down  by 
that  decision,  has  been  elaborately  discussed  in  the  Irish  Court 
of  Criminal  Appeal.^  The  question  arose  in  this  way.  On  the 
trial  of  a  prisoner  for  rape,  a  witness  was  called  on  his  behalf,  who 
professed  his  inability  to  speak  English.  He  was  therefore  sworn 
in  Irish,  and  he  enjoyed  the  advantage, — which  to  a  dishonest 
witness  is  no  slight  one, — of  giving  his  evidence  through  an  inter- 
preter.^ On  cross-examination  he  was  pressed  as  to  his  knowledge 
of  the  English  language,  and  was  pointedly  asked  whether  he  had 
not  very  recently  spoken  English  to  two  persons  who  were  present 
in  court.  He  denied  that  he  had  done  so,  and  these  two  persons 
were  called  to  contradict  him.  The  question  was  whether  their 
testimony  was  admissible.  Ten  of  the  learned  judges  heard  the 
argument;  seven  held  that  the  evidence  could  not  be  received, 
while  three  were  of  opinion  that  it  could.^  The  arguments  ad- 
vanced by  the  minority  in  this  case  are  certainly  entitled  to  grave 
consideration,  and  might  yet  very  possibly  be  upheld  in  England, 
should  the  same  point  arise  here. 

''i 

§  1445.  However  this  may  be,  it  is  certainly  relevant  to  put  to  §  1300  ^ 

a  witness  any  question,  which,  if  answered  in  the  affirmative, 
would  qualify  or  contradict  some  previous  part  of  his  testimony 
given  on  the  trial  of  the  issue ;  and  if  such  question  be  put,  and  be 
answered  in  the  negative,  the  opposite  party  may  then  contradict 
the  witness,  and  for  this  simple  reason,  that  the  contradiction 
would  qualify  or  contradict  the  previous  part  of  the  witness's 
testimony,  and  so  neutralise  its  effect.^  In  accordance  with  this 
general  principle,  a  witness  may  be  cross-examined  as  to  a  former 
statement  made  by  him  relative  to  the  suhject-m^atter  of  the  cause, 
and  inconsistent  with  his  present  testimony;  and  if  he  either 
denies,  or  does  not  distinctly  admit,  that  he  has  made  such  state- 
ment, proof  may  be  given  that  he  did  in  fact  make  it ;  but  before 


>  R  V.  Burke,  8  Cox,  44.  «  See  ante,  §  66. 

»  The  three  dissenting  judges  were  O'Brien,  J.,  Pigot,  C.  B.,  and  that  pro- 
found lawyer,  Pennefather,  B. 
*  Att.-Gen«  v.  Hitchcock,  1  Ex.  R.  102,  per  Alderson,  B. 
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such  proof  can  be  giyen,^  the  circumstances  of  the  supposed  state- 
ment, sufficient  to  designate  the  particular  occasion,  most  be 
mentioned  to  the  witness,  and  he  must  be  asked  whether  or  not 
he  has  made  such  statement.^  So,  if  the  case  be  such  as  to 
render  eyidence  of  opinion  admissible  and  material,  as,  for  instance, 
if  the  witness  has  been  examined  as  to  his  belief  respecting  the 
identity,  or  the  handwriting,  or  the  sanity  of  any  person,  or  if  he  be 
a  skilled  witness  called  to  state  his  opinion  on  a  matter  of  scieneo, 
he  may  be  asked  on  cross-examination,  whether  he  has  not  on 
some  particular  occasion  expressed  a  different  opinion  upon  the 
same  subject ;  and  if  he  deny  the  fact,  it  may  be  proved  by  other 
evidence.  But^  if  a  witness  has  simply  testified  to  a  fact,  his 
previous  opijiion  as  to  the  merits  of  the  cause  cannot  be  regarded 
as  relevant  to  the  issue.^  Therefore,  in  an  action  upon  a  marine 
poUcy,  where  the  broker,  who  had  effected  the  policy  for  the 
plaintiff,  stated  as  a  witness  for  the  defendant  that  he  had  omitted 
to  disclose  a  certain  fact,  now  contended  to  be  material  to  the  risk, 
and  on  being  cross-examined,  as  to  whether  he  had  not  expressed 
his  opinion  that  the  defendant  had  not  a  leg  to  stand  upon,  denied 
that  he  had  said  so ;  this  was  deemed  conclusive,  and  evidence  to 
contradict  him  in  this  particular  was  rejected.^ 

>  This  nile  pi-e vails  in  Equity,  Hemming  v.  Maddick,  41  L.  J.,  Ch.  522,  per 
Lcls.  Js. 

2  See  Angus  v.  Smith,  M.  &  M.  473 ;  Crowley  v,  Popre,  7  C.  &  P.  789 ; 
Andrews  v,  Askey,  8  C.  &  P.  7  ;  Magrath  v,  Browne,  Ann.  M.  &  0.  133  ;  The 
Queen's  aise,  2  B.  &  B.  313,  314  ;  2nd  Rep.  of  Com.  Law.  Commia.  18,  19 ; 
17  &  18  v.,  c.  125,  §  23,  which  enacts,  that  **if  a  witness,  upon  crofis-examina- 
tion  as  to  a  former  statement  made  by  him  relative  to  the  subject-matter  of  the 
cause,  and  inconsistent  with  his  present  testimony,  does  not  distinctly  admit 
that  he  has  made  such  statement,  proof  may  be  given  tlmt  he  did  in  &ct  make 
it ;  but  before  such  proof  can  be  given,  the  circimistances  of  tlie  suppofi^Hl 
statement,  sufficient  to  designate  the  particular  occasion,  must  be  mentioDe«l  to 
the  witness,  and  he  must  be  asked  whether  or  not  he  ]im  made  such  statement*" 
This  enactment  has  been  extended  to  ^  all  Courts  of  Judicature,  as  well  criminal 
as  all  others,  and  to  all  persons  having,  by  law  or  by  consent  of  parties 
authority  to  hear,  receive,  and  examine  evidence,"  whether  in  England  or  in 
Ireland  ;  17  &  18  V.,  c.  125,  §  103  ;  19  &  20  V.,  c.  102,  §§  26,98,  Ir. ;  28&29 
v.,  c.  18,  §§  1,  4.  It  overrules  Pain  v.  Beeston,  1  M.  &  Rob.  20  ;  and  Long  r, 
Hitchcock,  9  C.  &  P.  619. 

•  Gr.  Ev.  §  449,  almost  verbatim. 

<  Daniels  v.  Conrad,  4  Leigh,  R.  401,  405. 

»  Elton  t.  Larkii^,  6  C.  &  P.  385, 390, 391,  per  Tindal,  C.  J. 
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§  1446.  When  the  contradictory  statement  alleged  to  have  been  §  1301 
made  by  the  witness  was  contained  in  a  letter  or  other  writing,  the 
role,  as  laid  down  by  the  judges  in  the  Qaeen's  case,^  was  that  the 
cross-examining  ooonsel  most  prodace  the  document  as  his  eTidence, 
and  haye  it  read,  in  order  to  found  any  questions  to  the  witness 
upon  it.    This  mle,  howeyer, — excluding,  as  it  did,  one  of  the  best 
tests  by  which  the  memory  and  integrity  of  a  witness  can  be  tried,' 
— has  been  abrogated  by  the  Legislature ;  and  a  witness  examined 
in  any  court  of  judicature,  or  before  any  person  having,  by  law  or 
by  consent  of  parties,  authority  to  hear,  receiye,  and  examine 
evidence,  whether  in  England'  or  in  Ireland,  may  now^  *^  be  cross- 
examined  as  to  previous  statements  made  by  him  in  writing,  or 
reduced  into  writing,  relative  to  the  subject-matter  of  the  cause, 
indictment,  or  proceeding,  without  such  writing  having  been  shown 
to  him ;  but  if  it  is  intended  to  contradict  such  witness  by  the 
writing,  his  attention  must,  before  such  contradictory  proof  can  be 
given,  be  called  to  those  parts  of  the  writing  which  are  to  be  used 
for  the  purpose  of  so  contradicting  him :  Provided  always,  that  it 
shall  be  competent  for  the  judge,  at  any  time  during  the  trial,  to 
require  the  production  of  the  writing  for  his  inspection,  and  he 
may  thereupon  make  such  use  of  it  for  the  purposes  of  the  trial 
as  he  may  think  fit."  ^ 

§  1447.*  If  it  should  appear  from  the  cross-examination  of  the  §  1302 
witness,  or  from  any  antecedent  evidence,  that  the  writing  in  ques- 
tion has  been  lost  or  destroyed,  the  proviso  just  cited,  empowering 
the  judge  to  require  its  production,  will  of  course  become  in- 
operaiiye.    In  such  a  case,  therefore,  it  is  apprehended  that  the 


1  S  B.  &  B.  28e— 290,  292— 2d4  ;  Maodonnell  v.  Evans,  11  ConL  B.  930. 
^  See  per  Ld.  Brougham,  in  Ed.  Bev.,  voL  69,  p.  22  ;  and  Speech  on  Law 
Befoim,  voL  2,  Ld.  Brougham's  Speech,  p.  447. 
>  Or  in  India,  see  Ind.  Evid.  Act  of  1855,  §  34. 

*  See  §§  24  &  103  of  «  The  Common  Law  Procedure  Act,  1854,"  17  &  18  V., 
c  125  ;  §§  27  &  98  of  "  The  Common  Law  Procedure  Amendment  Act  (Ireland), ' 
1856,"  19  &  20  v.,  c.  102  ;  and  §§  1  &5  of  28  &  29  V.,  c  18. 

*  The  reasons  for  tliis  cliange  in  the  law  are  ably  stated  by  the  Com.  Law 
Conunifla.  in  their  2nd  Bep.,  pp.  19—21.  See,  ako,  the  Ist  Ed.  of  this  Work, 
§  1067.  •  Gr.  Ev.  §  464,  slightly  as  to  first  eight  lines. 

4  I 
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witnesB  might  be  cross-examined  as  to  the  contents  of  the  paper, 
notwithstanding  its  non-production ;  and  that,  if  it  were  material 
to  the  issue,  he  might  be  afterwards  contradicted  by  secondary 
eyidence.  Still  the  question  remains,  as  to  whether  the  cross- 
examining  party  might  first  interpose  evidence  out  of  his  Umth^  to 
prove  the  loss  or  destruction  of  the  document,  or  to  show  that  it 
was  in  the  hands  of  the  opponent,  that  he  had  had  notice  to 
produce  it,  and  that  he  refused  to  do  so ;  and  might  then  cross- 
examine  the  witness  as  to  its  contents.^  In  former  tim^  this 
course  was  deemed  irregular,^  but  modem  authorities  are  not 
wanting  to  show  that  it  would  now  be  generally  allowed.  Thus,  if 
the  paper  in  question  be  not  in  the  actual  possession  of  the  cross- 
examining  party,  he  may,  before  commencing  his  cross-examination, 
or  during  its  progress,  direct  any  person,  whom  he  has  serred  with 
a  subpoena  duces  tecum,  to  produce  the  writing,'  or  call  upon  the 
adversary  to  do  so,  if  the  paper  is  in  his  hands,  and  he  has  had 
notice  to  produce  it.^  The  counsel  for  a  prisoner  has  also  been 
allowed  to  interpose  proof  of  the  loss  of  the  original  depositi<His, 
and  of  the  correctness  of  a  copy,  and  then  to  cross-examine  the 
witness,  the  copy  being  first  duly  read.^  In  another  case,  a 
witness  was  permitted  to  be  cross-examined  upon  an  office  copy  of 
an  affidavit  made  by  her,  the  affidavit  itself  being  filed,  and  the 
cross-examining  counsel  having  put  in  an  order  to  admit  the 
document  to  be  a  true  copy.^  If,^  in  any  particular  case,  this 
course  of  proceeding  would  be  likely  to  occasion  inconvenience,  by 
disturbing  the  regular  progress  of  the  cause  and  distracting  the 
attention  of  the  jury,  the  judge  would  be  empowered  to  pos^nme 
the  examination  as  to  this  point  to  a  later  stage  in  thetrial.^ 


§  1448.  Another  point  on  which  a  doubt  may  be  entertained  §  Ui 


1  See  1  St.  Ev.  205,  n.  d, 

«  Graham  v.  Dyster,  2  Stark.  R.  23,  per  Ld.  Ellenborough ;  Sideways  t. 
Dyson,  id.  49,  per  id. 
»  Att-Oen.  V.  Bond,  9  C.  &  P.  189,  per  Ld.  Abinger. 
<  Calvert  v.  Flower,  7  C.  &  P.  386,  per  Ld.  Ifenman, 
»  R.  V,  Shellard,  9  C.  &  P.  279,  per  Patteson,  J. 
•  Davies  v.  Davies,  9  C.  &  P.  252. 
7  Gr.  Ev.  §  464,  in  part  as  to  four  lines.  ■  2  Ph.  Ev.  438,  44a 


1.1 

!:1 


OSAP.  m.]       CBOBS-BXAMINATION   BESPEOTINa  DEPOSITIONS.  1219 

respecting  the  true  meaning  of  the  proviso,  is  this.  Let  it  be 
assumed  that  the  object  of  the  cross-examining  counsel  is  to  dis- 
credit a  witness,  by  showing  that  he  has  previously  told  a  different 
tale  in  some  affidavit,  deposition,  or  answer  in  Ghanceiy,  which 
has  been  duly  filed  of  record.  The  question  then  will  be,  whether, 
in  the  event  of  the  judge  requiring  "  the  production  of  the  docu- 
ment for  his  inspection,'*  it  will  be  necessary  that  the  original 
should  be  forthcoming,  or  whether  an  examined  copy, — or  if  the 
document  be  filed  in  the  same  cause  and  court,  an  office  copy, — 
will  suffice.  The  doubt  arises  from  the  case  of  Bastard  v.  Smith,^ 
in  which  Chief  Justice  Tindal  is  reported  to  have  held  at  Nisi 
Prius,  that  a  plaintiff's  counsel  had  no  right,  under  the  old  law,  to 
cross-examine  one  of  the  defendant's  witnesses  on  the  contents  of 
his  own  affidavit,  without  putting  the  original  into  his  hands  to  I' 

refresh  his  memory.  The  grounds  for  this  decision  are  not  stated 
in  the  report ;  and  as  the  case  is  certainly  opposed  to  a  variety  of 
decisions,^  and,  moreover,  contravenes  the  very  salutary  rule,  which 
protects  from  removal  the  records  of  courts  of  justice,  it  is  sub- 
mitted that  little,  if  any,  weight  should  be  attached  to  it.  When 
an  examined  copy  is  used,  some  difficulty  may  doubtless  arise  in 
identifying  the  witness  with  the  person  who  swore  to  the  truth  of 
the  original  document,  and  in  order  to  obviate  this  inconvenience, 
it  may  occasionally  be  prudent  to  produce  the  record  itself;^  but 
this  is  a  very  different  matter  from  holding  that  the  record  must  be 
produced. 

§  1449.  As  the  enactment  under  discussion  is  now  applicable  to  §  1304 
courts  of  criminal  jurisdiction,^  as  well  as  to  civil  courts,  it  would 
seem  that  the  rules  laid  down  by  the  judges,  as  to  the  mode  of 
croBS-examining  witnesses  for  the  Grown,  with  respect  to  what  they 
have  previously  sw&m  before  the  magistrate,  are  no  longer  in  force. 


1  IDA.  &E.  214. 

3  Ewer  V.  Ambrose,  4  B.  &  C.  24 ;  Highfield  v.  Peake,  M.  &  M.  109 ; 
Davies  v.  Davies,  9  C.  &  P.  252,  per  Gumey,  B. ;  Sainthill  v.  Bound,  4  Esp. 
74  ;  Garvin  v.  Carroll,  10  Ir.  Law  R.  323. 

'  See  Garvin  v.  Carroll,  10  Ir.  Law  R  330,  per  Crampton,  J.,  while  com* 
menting  on  Rees  v.  Bowen,  McClel.  &  Y.  383. 

^  28  &  29  v.,  c.  18,  §§  1,  6. 

4  I  2 
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Still,  as  some  doubts  ^  may  possibly  be  entertained  on  this  subject, 
seeing  that  the  statute  in  question  contains  a  proviso  expressly  em- 
powering the  judge  '^  to  require  the  production  of  the  writing,*'  and 
''  to  use  it  for  the  purposes  of  the  trial/'  it  may  be  desirable  to  set 
out  the  rules.     They  are,  then,  as  follows  : — 

''  1.  Where  a  witness  for  the  Grown  has  made  a  deposition  beibro 
a  magistrate,  he  cannot,  upon  his  cross-examination  by  the  pri- 
soner's counsel,  be  asked  whether  he  did  or  did  not,  in  bis  dqKwi- 
tion,  make  such  or  such  a  statement,  until  the  deposition  itself  has 
been  read,  in  order  to  manifest  whether  such  statement  is  or  is  not 
contained  therein  ;  and  such  deposition  must  be  read  as  part  of  ibe 
evidence  of  the  cross-examining  counsel. 

''2.  After  such  deposition  has  been  read,  the  prisoner's  couxisel 
may  proceed  in  his  cross-examination  of  the  witness  as  to  any  sup- 
posed contradiction  or  yariance  between  the  testimony  of  the  witness 
in  court  and  his  former  deposition  ;  after  which  the  counsel  for  the 
prosecution  may  re-examine  the  witness,  and  after  the  prisoner's 
counsel  has  addressed  the  jury,  will  be  entitled  to  the  reply.  And 
in  case  the  counsel  for  the  prisoner  comments  upon  any  supposed 
variance  or  contradiction,  without  having  read  the  deposition,  the 
court  may  direct  it  to  be  read,  and  the  counsel  for  the  prosecution 
will  be  entitled  to  reply  upon  it. 

''  8.  The  witness  cannot,  in  cross-examination,  be  compelled  to 
answer,  whether  he  did  or  did  not  make  such  a  statement  before 
the  magistrate,  until  after  his  deposition  has  been  read,  and  it 
appears  that  it  contains  no  mention  of  such  statement.  In  that 
event  the  counsel  for  the  prisoner  may  proceed  with  his  eroes- 
examination ;  ^  and  if  the  witness  admits  such  statement  to  have 
been  made,  he  may  comment  upon  such  omission,  or  upon  the 
effect  of  it  upon  the  other  part  of  his  testimony ;  or  if  the  witness 
denies  that  he  made  such  statement,  the  counsel  for  the  prisoner 
may  then,  if  such  statement  be  material  to  the  matter  in  issue, 
call  witnesses  to  prove  that  he  made  such  statement.  But  in 
either  event,  the  reading  of  the  deposition  is  the  prisoner's  evi- 


1  It  is  hoped  that  the  judges  may  ere  long  resolve  these  doubts^  either  hw 
rescinding  the  rules,  or  by  some  judicial  announcements 
a  E.  V.  Curtis,  2  C.  &  Kir.  763. 
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dence,  and  the  counsel  for  the  prosecution  wH  be  entitled  to 
reply."  1 

§  1460.  In  accordance  with  these  rules,  it  has  been  held  that  a  §  1305 
witness  for  the  prosecution  could  not  be  directed  by  the  prisoner's 
counsel  to  look  at  his  deposition  and  then  say  whether  he  still 
adhered  to  the  statement  he  had  just  made,  but  the  deposition  had 
first  to  be  read  as  eyidence  for  the  prisoner,  and  the  witness  might 
afterwards  be  cross-examined  respecting  its  contents.^  Neither 
could  a  witness  for  the  Crown  be  asked  generally,  on  cross-ex- 
amination,  whether  he  had  always  told  the  same  story,  but  the 
question  had  to  be  qualified  by  adding,  **  except  when  you  were 
befiyro  the  magistrates  or  coroner."  '  The  rules,  however,  were  con- 
fined to  those  cases  in  which  the  depositions  had  been  duly  taken 
and  returned,  and  when,  consequently,  they  would  furnish  the  best 
eyidenoe  of  what  took  place  at  the  prior  examination.^  Neither  did 
they  protect  a  witness  from  cross-examination  as  to  what  he  had 
said  prior  to  his  giving  his  testimony  before  the  magistrate  in  the 
presence  of  the  prisoner,  although  his  words  might  have  been  taken 
down  officiously  by  the  magistrate's  clerk,  and  might  have  been 
afterwards  verified  on  oath  by  himself  wheu  examined  by  the 
justice,  so  that  they  actually  appeared  in  the  deposition  as  formally 
returned.^  It  seems,  too,  that  the  rules  were  merely  intended  to 
check  the  licence  of  the  bar,  and  were  not  binding  on  the  judges 
themselves,  who  had  still  a  discretionary  power  of  questioning  the 
witness  as  to  any  discrepancy  between  his  evidence  in  court  and  his 
former  statement,  without  first  putting  in  the  depositions ;  but  it 
may  be  questionable  whether  in  such  a  case,  if  new  facts  were  in- 
troduced in  evidence,  the  counsel  for  the  prosecution  would  not 
have  been  entitled  to  reply.* 


»  7  C.  &  P.  676. 

«  R.  t.  Foni,  2  Den.  245  ;  2  C.  &  Kir.  113 ;  6  Cox,  184,  S.  C. ;  R.  v.  Palmer, 
5  Cox,  236 ;  R.  v.  Stokes,  4  Cox,  451 ;  R.  v.  Brewer,  9  Cox,  409. 

'  R.  r.  Holden,  8  C.  &  P.  609,  per  Patteson,  J.  ;  R.  v,  Shellard,  9  id.  280, 
per  id.    See  R.  v.  Price,  7  Cox,  405. 

«  R.  V.  Giiifiths,  9  C.  &  P.  746,  per  Coleridge,  J.,  and  Qumey,  B. 

*  R.  «.  ChriBtopher,  4  Cox,  76  ;  1  Den.  536 ;  2  C.  &  Kir.  994,  S.  C. 

•  R.  V.  Edwaxds,  8  C.  &  P.  26  ;  R.  r.  Peel,  2  Post  &  Fin.  23,  per  Wille.%  J. 
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§  1451.  The  rule^  which  requires  the  attention  of  the  witness  to  §  1301 
be  specially  drawn  to  the  circamstances,  in  respect  of  which  it  is 
proposed  to  impeach  his  credit  by  independent  eyidence,  is  not 
confined  to  the  case  where  the  witness  is  alleged  to  haye  nude 
contradictory  statements,  but  it  extends  alike  to  all  cases  when 
declarations  made  by  a  witness,  or  acts  done  by  him,  are  tendered 
in  evidence  with  the  view  either  of  contradicting  his  testimonj  in 
chief,  or  of  proving  that  he  is  a  corrupt  witness,  or  that  he  has 
been  guilty  of  attempting  to  corrupt  others.^  "  I  like  the  broad 
rule,"  said  Mr.  Justice  Patteson  on  one  occasion,  ''  that  when  yoa 
mean  to  give  evidence  of  a  witness's  declarations  for  any  purpoie^ 
you  should  ask  him  whether  he  ever  used  such  e:qiires8ion8."^ 
The  case  which  called  forth  these  observations  was  an  action  tat 
seduction,  and  the  court  seems  to  have  considered,  though  the 
point  was  not  decided,  that  for  the  purpose  of  reducing  the 
damages,  the  defendant,  without  first  cross-examining  the  piin- 
cipal  female  witness,  might  call  persons  to  specify  particular 
language  of  an  indecent  and  unbecoming  character  as  having  been 
used  by  her ;  but  it  is  submitted  that  in  strictness  this  course  could 
not  be  pursued,  but  that  the  defendant  in  such  a  case  should  be 
restricted  to  general  evidence  of  lightness  of  conduct. 

§  1462.  Questions  not  unfrequently  arise  at  Nisi  Prins,  as  to  { i^ 
whether  or  not  a  party  is  entitled  to  see  a  document,  which  has 
been  shown  to  one  of  his  witnesses  while  under  cross-examinatioQ 
by  his  opponent.  The  cases  on  this  subject  are  somewhat  conflict- 
ing ;  but  the  practice  seems  to  be  as  follows : — ^If  the  cross-examin- 
ing counsel,  after  putting  a  paper  into  the  hands  of  a  witness, 
merely  asks  him  some  question  as  to  its  general  nature  or  identity,' 
or  respecting  the  character  of  the  handwriting,^  his  adversary  will 
have  no  right  to  see  the  document ;  but  if  the  paper  be  used  for  ti» 
purpose  of  refreshing  the  memory  of  the  witness,^  or  if  any  ques- 

»  The  Queen's  case,  2  B.  &  B.  311. 

a  Carpenter  v.  Wall,  11  A.  &  E.  804. 

»  Collier  v.  Nokes,  2  C.  &  Kir.  1012,  per  Wilde,  C.  J. 

*  Cope  V,  Thames  Haven  Dock  Co.,  2  C.  &  Kir.  757,  per  Erie,  J. ;  Sinclair 
V.  Stevenson,  1  C.  &  P.  583,  per  Best,  C.  J. ;  Russell  v.  Rider,  6  C.  &  P.  416, 
per  Bosanquet,  J. 

•  Ante,  §  1413. 
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tions  be  put  respecting  its  contents,^  a  sight  of  the  docnment  may 
then  be  demanded  by  the  opposite  counsel. 

§  1468.  It  has  already  been  casuaUy  observed,  that  some  ques-  5  1308 
tions  a  witness  is  not  compellable  to  answer.  First,  this  is  the  case, 
where  the  answers  would  have  a  tendency  to  expose  the  witness,' 
or,  as  it  seems,  the  husband  or  wife  of  the  witness,'  to  any  kind 
of  criminal  charge,  whether  in  the  common-law  or  ecclesiastical^ 
courts,  or  to  a  penalty  or  forfeiture^  of  any  nature  whatsoever.* 
This  nde,-whkh  is  of  great  antiquity,  and  was  even  a«ted  upon  by 
Chief  Justice  Jefferies  when  it  told  against  the  prisoner,^ — applies 
equally  to  parties  and  to  witnesses,  and  it  is  now  uniformly  recog- 
nised by  aU  British  Tribunals,  whether  civil  or  criminal.  Thus  no 
party  can  be  compelled  to  discover  that,  which,  if  answered,  would 
tend  to  subject  him  to  any  punishment,®  penalty,'  forfeiture,^**  or 
ecclesiastical  censure,^^  however  material  the  answer  may  be  to  his 


>  Cope  V.  Thames  Haven  Dock  Co.,  2  C.  &  Kir.  757. 
»  R.  V.  Garbett,  1  Den.  236 ;  2  C.  &  Kir.  474,  S.  C. 

>  Cartwright  v.  Green,  8  Ves.  405  ;  R.  v.  All  Saints,  Worcester,  6  M.  &  SeL 
200,  per  Bayley,  J. ;  ante,  §  1369. 

^  Parkliurst  v,  Lowten,  1  Mer.  391 ;  2  Swanst.  215,  S.  C,  as  to  simony  ; 
Biownsword  v,  Edwards,  2  Ves.  Sen.  245,  as  to  incest ;  Cbetwynd  r.  Lindon, 
id.  450,  and  Finch  v.  Finch,  id.  493,  as  to  concubinage. 

*  Qu.  as  to  the  meaning  of  this  word,  Pye  v,  Butterfield,  34  L.  J.,  Q.  B.  17 ; 
5  B.  &  S.  829,  S.  C. 

*  R.  r.  Friend,  13  How.  St.  Tr.  16—18  ;  R.  v.  Ld.  G.  Gorjion,  2  Dong.  593 ; 
21  How.  St.  Tr.  650,  S.  C.  ;  R.  v.  Ld.  Macclesfield,  16  How.  St.  Tr.  1146— 
1150  ;  R.  r.  Slaney,  5  C.  &  P.  213,  per  Ld.  Tenterden ;  R.  t.  Pegler,  id.  521, 
per  Littledale  &  Park,  Js.  ;  Maloney  v,  Bartley,  3  Camp.  210,  per  Wood,  B. ; 
Dandridge  v,  Corden,  3  C.  &  P.  11,  per  Ld.  Tenterden ;  Chester  v.- Wortley, 
17  Com.  B.  410.  But  see  R.  v,  Boyes,  30  L.  J.,  Q.  B.  301 ;  1  B.  &  S.  311,  S.  C, 
cited  poet,  §  1458. 

'  R.  V.  Boeewell,  13  How.  St.  Tr.  169. 

»  Macallwm  v.  Turton,  2  Y.  &  J.  183 ;  Paxton  v.  Douglas,  19  Ves.  225  ; 
Thorpe  i^.  Macanlay,  5  Madd.  229,  231,  n.  <. ;  Claridge  r.  Iloare,  14  Ves.  59, 
65  ;  Mclntyie  v.  Mancins,  16  Johns.  592. 

*  See  cases  cited  in  last  note. 

^  Pftrkhurst  r.  Lowten,  1  Mer.  401,  402  ;  Ld.  Uxbridge  r.  Staveland,  1  Ves. 
Sen.  56.  As  to  the  distinction  between  a  forfeiture  and  a  conditional  limi- 
tation respecting  which  no  protection  is  allowed,  see  Hambrook  v.  Smith,  17 
Sim.  209,  216~-218. 

"  Sec  ewes  cit«l  above,  n.  4. 
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adversary's  case.^  Neither  will  a  witness  be  forced  to  answer 
questions  or  interrogatories  of  a  like  tendency ;'  and,  indeed,  if  any 
such  interrogatories  be  administered,  they  will,  on  application  to  the 
Court,  be  struck  out.'  The  same  doctrine  prevails  in  the  Spiritual 
Courts,^  and  is  also  part  and  parcel  of  the  law  of  Scotland.^ 
Some  of  the  older  decisions  on  this  subject  are  calculated  to  make 
us  feel  the  advantage  of  living  at  a  time  when  freedom  of  conadenoe 
is  at  length  fully  established.^  Thus,  in  the  reign  of  William 
the  Third,  and  again  so  late  as  the  year  1781,  we  find  witnesaes 
protected  from  answering  the  simple  question  whether  they  were 
protestants  or  papists.^ 

§  1454.  Other  cases,  again,  amply  justify  a  doubt,  as  to  whether  §  UOft 
the  protection  has  not  been  carried  very  tax  beyond  its  legitimate 
bounds.®  Thus,  in  an.  action  for  a  libel,  contained  in  a  voluntaiy 
affidavit,  which  the  defendant  had  sworn  extra-judicially  brfore  a 
magistrate,  the  court  held  that  the  magistrate's  clerk  was  not 
bound  to  answer,  whether  he  wrote  the  affidavit  by  the  defendant's 
orders,  and  delivered  it  to  the  magistrate  ;*  and  it  has  been  decided 
in  Ireland,  that,  upon  a  trial  for  the  murder  of  a  person  killed  in  a 
duel,  any  person  who  was  present,  and  in  any  way  countenanced 
the  proceeding,  might  refuse  to  answer  any  question  relating 
thereto.^^    It  is  not  here  intended  to  insinuate,  that  these 


1  Wigr.  Disc.  80,  81,  192,  193,  and  caaes  there  cited  ;  Stoiy,  £q.  PL  §§  584^ 
576,  577,  592—598.  See  Chadwick  v.  Chadwick,  22  L.  J.,  Ch.  329,  per 
Turner,  V.-C.      * 

2  Paxton  V.  Douglas,  16  Ves.  239. 

»  Atherley  v,  Harvey,  46  L.  J.,  Q.  B.  518 ;  L.  R.,  2  Q.  B.  D.  524,  S.  C- 

*  Swift  V,  Swift,  4  Hagg.  Ec  B.  154 ;  King  v.  King,  2  Roberts.  153. 

*  Alison,  Pract.  of  Or.  L.  527. 

*  See  7  &  8  v.,  c.  102  ;  and  9  &  10  V.,  c.  59. 

7  R.  V.  Friend,  13  How.  St  Tr.  16—18 ;  R.  v.  Ld.  G.  Goidon,  21  id.  650 ; 
2  Doug.  593,  S.  C. 

*  In  New  York  the  protection  is  far  more  limited  than  in  England.  See 
Civ.  Code,  §  1854,  which  enacts,  that  a  witness  '^  need  not  giv«  an  answer, 
which  will  have  a  tendency  to  subject  him  to  punishment  for  a  fdcmfJ*  TSi* 
seems  to  be  the  sound  rule. 

*  Malouey  v.  Bartley,  3  Camp.  210,  per  Wood,  B. 

»  R.  V.  Handcock,  Jr.  Cir.  R.  329,  per  Brady,  C.  B.  For  other  instances  of 
injustice  occasioned  by  the  stringency  of  this  rule,  see  Brownsword  v.  Edwatds, 
2  Ves.  Sen.  245  ;  Sharp  v.  Carter,  3  P.  Wms.  375  ;  Claridge  v.  Hoaie,  14  Vee. 
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wrong  decisionB ;  for  numerous  authorities  might  be  cited,  which 
clearly  establish,  that  if  the  fact  to  which  the  witness  is  interro- 
gated, forms  but  a  single  remote  link  in  the  chain  of  testimony, 
which  may  implicate  him  in  a  crime  or  misdemeanor,  or  expose 
him  to  a  penalty  or  forfeiture,  he  is  not  bound  to  answer  ;^ — ^but  it 
is  suggested,  that,  where  the  question  is  material  to  the  issue^  it 
should  be  left  to  the  discretion  of  the  judge,  whether  or  not  he  will 
enforce  an  answer,  haying  due  regard  to  the  general  interests  of 
justice ;  provided  always,  that  if  an  answer  be  enforced,  it  should 
either  haye  the  effect  of  indemnifying  the  witness  from  any  punish- 
ment, penalty,  or  forfeiture,  with  respect  to  the  subject  to  which 
the  answer  relates,  or  at  least,  such  answer  should  not  be  admissible 
eyidence  in  any  future  criminal  proceedings  instituted  against  the 
witness.^ 

§  1465.  On  seyeral  occasions,  the  Legislature  has  acted  on  this  §  1310 
principle,  and  has  either  directly  depriyed  the  witness  of  the 
priyilege,  or  by  an  Act  of  indemnity,  has  rendered  it  yalueless. 
Thus,  the  Larceny  Act,  1861,  contains  a  special  enactment,  that 
nothing  therein  which  relates  to  frauds  committed  by  bankers, 
fiustors,  trustees,  directors,  solicitors,  or  other  agents,'  '*  shall 
enable  or  entitle  any  person  to  refuse  to  make  a  foil  and  complete 
discoyery  by  answer  to  any  bill  in  equity,  or  to  answer  any  question 
or  interrogatoiy  in  any  ciyil  proceeding  in  any  court,  or  upon  the 
hearing  of  any  matter  in  bankruptcy  or  insolyency ;  and  no  person 
shall  be  liable  to  be  convicted  of  any  of  the  misdemeanors  *'  in  that 
Act  mentioned  relative  to  such  frauds,  *'  by  any  evidence  whatever 
in  respect  of  any  act  done  by  him,  if  he  shall  at  any  time  previously 


50.    See,  also,  some  very  sensible  obseryations  on  this  subject  in  the  Law  Rev., 
No.  xiiL,  pp.  19 — 30. 

1  Gates  V.  Haidacre,  3  Taunt.  424 ;  Macallum  v.  Turton,  2  7.  &  J.  183, 
195 ;  Parkhoist  v.  Lowten,  2  Swanst  215 ;  Faxton  v.  Douglas,  16  Yes.  242, 
and  19  Yes.  227,  228 ;  Hamson  v.  Southcote,  1  Atk.  518 ;  Swift  v.  Swift, 
4  Hagg.  Ec.  R.  154 ;  King  v.  King,  2  Roberts.  153 ;  M'Mahon  v.  Ellis,  10  Ir. 
Law  B.,  N.  S.  120  ;  Tlie  People  v.  Mather,  4  Wend.  229,  252—254  ;  1  Buir's 
Trial,  245  ;  Southaid  v.  Rexford,  6  Cowen,  254,  255  ;  Bellinger  v.  The  People, 
8  Wend.  595. 

*  See  Law  Rev.,  No.  ziiL,  pp.  28—30. 
24  &  25  Y.,  c  9«,  §§  75—84. 
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to  his  being  charged  with  sndi  offence  haye  first  disclosed^  such  act 
on  oathy  in  consequence  of  any  compulsory  process  of  any  court  of 
law  or  equity,  in  any  action,  suit,  or  proceeding,  which  shall  haye 
been  bona  fide  instituted  by  any  party  aggrieved,  or  if  he  shall  haye 
first  disclosed  the  same  in  any  compulsory  examination  or  deposi- 
tion before  any  court,  upon  the  hearing  of  any  matter  in  bankruptcy 
or  insolyency/'^  The  same  statute  further  enacts,  that  nothing 
therein  shall  prevent,  lessen,  or  impeach  any  remedy,  which  any  party 
aggrieved  by  any  such  fraud  may  have ;  but  no  conviction  of  any  such 
offender  shall  be  received  in  evidence  in  any  action  against  him.'  A 
similar  law  prevails  with  respect  to  persons  charged  with  stealing, 
or  fraudulently  destroying  or  concealing,  any  title  deed  or  will ;  *  and 
somewhat  similar  clauses  are  also  inserted  in  ''  The  Poisoned  Grain 
Prohibition  Act,  1863,"  ^  in  "  The  Exhibition  Medals  Act,  1863,"« 
in  "  The  Merchandise  Marks  Act,  1862,"  ^  and  in  "  The  Record  of 
Title  Act,  Ireland,  1865,"^  as  weU  as  in  the  Acts  which  have 
respectively  been  passed  for  the  more  effectual  prosecution  of  the 
keepers  of  gaming-houses,'  for  inquiring  into  corrupt  practices  at 
Parliamentary^^  or  municipal ^^  elections,  and  for  regulating  the 
trials  of  election  petitions.^^  So,  when  Parliamentary  inquiries  are 
instituted  respecting  gaming,  and  other  illegal  transactions,  where 
the  testimony  of  many  persons  implicated  is  required.  Acts  of 
indemnity  are  occasionally  passed,  with  the  view  of  absolving  from 
punishment  or  penalty  any  witness,  who  shall  make  a  fiedthfiil 


*  This  word  means  the  discovery  of  that  which  was  before  unknown,  and 
not  the  statement  of  that  which  was  before  known.  R.  r.  Skeen  &  Freemai), 
28  L.  J.,  M.  C.  91 ;  8  Cox,  143,  S.  C,  per  9  Js.,  5  Js.  diss. ;  1  Bell,  C.  a  97, 
S.  C.  25  85.    See  R.  v.  Strahan,  7  Cox,  85.  »  §  86. 

*  24  &  25  v.,  c.  96,  §§  28,  29.  «  26  &  27  V.,  c.  113,  §  5. 

*  26  &  27  v.,  c.  119,  §  6.  ^  25  & 26  V.,c.  88,  §  11. 
8  28  &  29  v.,  c.  88,  §  59,  Ir. 

»  8  &  9  v.,  c.  109,  §  9  ;  17  &  18  V.,  c.  38,  §§  5,  6. 

w  15  &  16  v.,  c.  67,  §  8  ;  17  &  18  V.,  c.  102,  §  35  ;  26  &  27  V.,  c  29,  §§  7, 
10 ;  31  &  32  v.,  c.  125,  §§  33,  56,  continued  till  31  Dec.  1878,  by  40  &  41  V., 
c.  67.  See  R.  1?.  Charlesworth,  2  Fost.  &  Fin.  326 ;  R.  t>.  Buttle,  39  L.  J.,  M. 
C,  115  ;  11  Cox,  566,  S.  C. ;  Ex  parte  Fernandez,  10  Com.  B.,  N.  S.  3  ;  R  r. 
Leatham,  3  E.  &  E.  658  ;  R.  v,  Hnlme,  5  Law  Rep.,  Q.  B.  377 ;  39  L.  J.,  Q. 
B.  149,  S.  C. 

"  35  &  36  v.,  c.  60,  §  16,  r.  3. 

«  31  &  32  v.,  c.  125,  §  33,  continued  by  40  &  41  V.  c.  67. 
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diflcoYeiy  of  what  he  knows  in  relation  to  the  matters  under  in- 
Testigation.^ 

§  1456.  The  law  relating  to  printers,  publishers,  and  pro-  §  1310a 
prietors  of  newspapers,  was,  by  a  bungling  statute  of  the  year  1869, 
thrown  into  a  very  discreditable  state ;  for  while  those  gentlemen, 
by  a  bill  of  discovery,  might  be  forced  to  divulge  their  connexion 
with  any  paper  in  which  a  libel  had  appeared,  they  could  success- 
folly  resist  any  attempt  at  common  law  to  "  scrape  their  con- 
sciences "  through  the  medium  of  interrogatories.'  This  anomaly, 
it  is  presumed,  has  been  now  remedied  by  Order  XXXI.,  Rule  1,  of 
the  Rules  of  the  Supreme  Court,  which, — as  stated  elsewhere,^ — 
enables  every  plaintiff  to  deliver  interrogatories  in  writing  for  the 
examination  of  his  opponent. 

§  1467.  Whether  the  answer  may  tend  to  criminate  the  witness,  §  1311 
or  expose  him  to  a  penalty  or  forfeiture,  is  a  point  which  the  court 
will  determine,  under  all  the  circumstances  of  the  case,  as  soon  as 
the  protection  is  claimed ;  but  without  requiring  the  witness  fully 
to  explain  how  the  effect  would  be  produced ;  for  if  this  were  neces- 
sary, the  protection  which  the  rule  is  designed  to  afford  to  the 
witness  would  at  once  be  annihilated.^  It  is  now  decided, — con- 
trary to  an  opinion  formerly  entertained  by  several  of  the  judges,^ — 
that  the  mere  declaration  of  a  witness  on  oath  that  he  believes  that 
the  answer  will  tend  to  criminate  him,  will  not  sufBce  to  protect 
him  from  answering,  when  the  other  circumstances  of  the  case  are 
such  as  to  induce  the  judge  to  believe  that  the  answer  would  not 
really  have  that  tendency.^    Still  less  will  a  defendant  be  protected, 


»  Sec  7  &  8  v.,  c.  7 ;  and  14  &  15  V.,  c.  106. 

»  Bowden  v.  Allen,  39  L.  J.,  C.  P.  217  ;  32  &  33  V.,  c.  24,  re-enacting  in 
Sch.  2,  6  &  7  W.  4,  c.  76,  §  19.  '  »  Ante,  §  622. 

*  The  People  v.  Mather,  4  Wend.  263,  254. 

*  See  R.  V.  Garl)ett,  2  C.  &  Kir.  496  ;  1  Den.  258,  S.  C. ;  Fisher  v.  Ronalds, 
12  Com.  B.  762,  per  Jervis,  C.  J.,  and  Maule,  J. ;  Adams  v.  Lloyd,  3  H.  &  N. 
361,  362, per  Pollock,  C.  B. ;  and  In  re  Mexican  &  S.  Amer.  Co.,  £x  parte 
Aston,  28  L.  J.,  Ch.  634  ;  4  De  Gex  &  J.  220 ;  27  Beav.  474,  S.  C. 

*  R.  r.  Boyes,  30  L.  J.,  Q.  B.  301  ;  9  Cox,  32 ;  1  B.  &  S.  311,  S.  C. ;  Osbom 
r.  London  Dock  Co.,  10  Ex.  B.  701,  per  Parke,  B. ;  Sidebottom  v.  Adkins, 
27  L.  J.,  CIl  152,  per  Stuart,  V.-C. ;  Ex  parte  Fernandez,  10  Com.  B.,  N.  S. 
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on  **mbmitUng**  in  his  affidavit  in  answer  to  interrogatories^^ 
**  that  he  was  not  bound  to  discover  "  certain  matters,  because  the 
discovery  would  expose  him  to  penalties.'  In  all  cases  of  this  kind 
the  court  must  see,  from  the  surrounding  circumstances,  and  the 
nature  of  the  evidence  which  the  witness  is  called  to  give,  that 
reasonable  ground  exists  for  apprehending  danger  to  the  witness 
from  his  being  compelled  to  answer.^  When,  however,  the  fact  of 
such  danger  is  once  made  to  appear,  considerable  latitude  should 
be  allowed  to  the  witness  in  judging  for  himself  of  the  effect  of  any 
particular  question ;  for  it  is  obvious  that  a  question,  though  at 
first  sight  apparently  innocent,  may,  by  affording  a  link  in  a  diain 
of  evidence,  become  the  means  of  bringing  home  an  offence  to  the 
party  answering.^  On  the  whole,  as  Lord  Hardwicke  once  observed, 
*^  these  objections  to  answering  should  be  held  to  very  strict 
rules  ;**^  and,  in  some  way  or  other,  the  court  should  have 
the  sanction  of  an  oath  for  the  facts  on  which  the  objection  is 
founded.^ 

§  1458.  If  the  prosecution  to  which  the  witness  might  be  ex-  §  1211 
posed,  or  his  liability  to  a  penalty  or  forfeiture,  is  barred  by  lapse 
of  time  ;^  or  if  the  offence  has  been  pardoned,^  or  the  penalty  oar 
forfeiture  waived ;    or  if,  in  any  other  way,  the  reason   for  the 
privilege  has  ceased,  the  privilege  itself  will  cease  also,  and  the 


3,  30,  40,  per  Willes,  J.    See  The  Mary  or  Alexandra,  38  L.  J.,  Adm.  89 ; 
2  Law  Rep.,  Adm.  &  £cc.  319,  S.  0. 
>  See  Rules  of  Sup.  Ct,  Ord.  xxri.,  R.8. 

*  Scott  V.  Miller,  1  Johns.  328. 

*  R.  V.  Boyes,  30  L.  J.,  Q.  B.  301,  303,  304,  per  Cockbum,  C.  J. ;  1  B.  ft  & 
311,  S.  C.  See  Bunn  v.  Bnnn,  3  New  R.  679,  per  Lds.  Js. ;  4  De  Gex, 
J.  &  S.  316,  S.  C.  «  Id. 

*  Vaillant  v.  Dodemead,  2  Atk.  524. 

"  Parkhurst  v.  Lowten,  2  Swanst  203,  per  Ld.  Eldon.    See  poet,  §  1466. 

7  Roberte  v.  Allatt,  M.  &  M.  192,  per  Ld.  Tcnterden ;  Parkhurct  v.  Lowten, 
}  Mer.  400,  per  Ld.  Eldon  ;  The  People  v.  Mather,  4  Wend.  229,  852—255 ; 
Williams  v.  Farrington,  2  Cox,  Ch.  R.  202  ;  Davis  v.  Reid,  5  Sim.  443. 

*  R.  V.  Boyes,  2  Fost  &  Fin.  157,  per  Martin  &  Wilde,  Bs. ;  30  L.  J.,  Q.  K 
301,  S.  C,  per  tot  cnr. ;  9  Cox,  32 ;  1  B.  &  S.  311,  S.  C.  This  dedaoii  ovaw 
rules  two  old  cases,  viz.,  R.  v.  Reading,  7  How.  St  Tr.  296,  and  R.  v.  Shaft»- 
bniy,  8  id.  817. 
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witness  will  be  bonnd  to  answer.^  A  witness,  too,  who  has  receiyed 
a  pardon  under  the  great  seal,  will  thereby  lose  his  privilege,  even 
though  he  may  still,  by  virtue  of  the  Act  of  Settlement,'  be  ex- 
posed to  the  remote  contingency  of  an  impeachment  by  the  House 
of  Commons.^  Moreover,  a  witness  cannot  object  to  answer  a 
question  on  the  ground  that  he  is  a  foreigner,  aild  that  his  answer 
will  render  him  liable  to  be  prosecuted  in  his  own  country.^  This 
protection,  too,  has,  possibly,  not  been  imported,  at  least  in  all  its 
strictness,  into  the  banknipt  law,^  though  it  is  difficult  to  speak 
with  precision  on  this  subject,  and  to  interpret  with  safety  the 
obscure  language  of  the  Bankruptcy  Act,  1869.' 

§  1459.  Secondly,  it  has  been  much  debated,  whether  a  witness  §  1313 
is  bound  to  answer  any  question,  the  direct  and  immediate  effect  of 
answering  which  might  be  to  degrade  his  character.  On  this  sub- 
ject the  law  still  remains  in  a  somewhat  imsettled  state,  but  thus 
much  would  seem  to  be  clear ;  viz.,  that  where  the  transaction,  to 
which  the  witness  is  interrogated,  forms  any  material  part  of  the . 


*  R.  V.  Charlesworth,  2  Foet.  &  Fin.  326  ;  Wigr.  Disc.  83,  84,  and  caaes  theie 
cited. 

>  12  &  13  W.  3,  c  2,  §  3. 

»  R.  V.  Boyes,  30  L.  J.,  Q.  B.  301 ;  1  B.  &  S.  311 ;  9  Cox,  32,  S.  C. 

*  King  of  the  Two  Sicilies  v.  Wiilcox,  1  Sim.  N.  S.  301,  329—331,  per  Ld. 
Cranworth.  But  see  U.  S.  v.  M'Rae,  37  L.  J.,  Ch.  129  ;  3  Law  Rep.,  Ch.  Ap. 
79,  S.  0.  ;  where  Ld.  Chelmsford,  Ch.,  held,  that  a  plea  of  penalties  to  which 
the  defendant's  answer  may  expose  him  in  a  foreign  country,  is  a  good  plea  to 
discovery,  if  the  law  of  the  foreign  country  clearly  appears. 

>  See  as  to  the  old  law,  R.  v.  Scott,  25  L.  J.,  M.  C.  128  ;  7  Cox,  164  ;  and 
Dear.  &  Bell,  47,  S.  C,  recognised  by  Ld.  Campbell  in  Goode  v.  Job,  28  L.  J., 
Q.  B.  3  ;  1  £.  &  £.  9,  S.  C. ;  R.  V.  Cross,  Dear.  &  Bell,  68  ;  7  Cox,  226,  S.  C. ; 
R.  V.  Robinson,  1  Law  Rep.,  C.  C.  80;  36  L.  J.,  M.  C.  78,  S.  C. ;  12  &  13  V., 
c.  1U6>  §$  117,  280;  20&  21  V.,  c.  60,  §§  306,386,  Jr.;  24  &  25  V.,  c.  134, 
§§  102, 189. 

*  32  &  33  v.,  c  71,  §  19  enacts,  tliat  the  bankrupt  ''shall  submit  to  mck 
examination  in  respect  of  his  property  or  his  creditors,  as  may  be  rtatondbly 
required  by  the  trustee,  or  may  be  prescribed  by  rules  of  court,  or  be  directed 
by  the  court  by  any  special  order."  The  rules,  however,  are  silent  on  the  sub- 
ject See  R.  V.  Cherry,  12  Cox,  32  ;  and  R.  v.  Hillam,  id.  174.  In  this  kst 
case  Quain,  J.,  held,  that  bankrupts  might  be  compelled  by  Cts.  of  Bankruptcy 
to  answer  criminative  questions,  and  that  their  answers  were  admissible  against 
themselves  in  subsequent  criminal  proseeutionB. 
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isme,  he  will  be  obliged  to  give  eyidence,  however  strongly  it  may 
reflect  on  his  own  conduct.^  Indeed,  it  wonld  be  alike  unjust  and 
impolitic  to  protect  a  witness  from  answering  a  question,  merely  be- 
cause it  would  have  the  effect  of  degrading  him,  when  his  tesliinony 
might  be  necessary  for  the  protection  of  the  property,  the  repntati<Hi, 
the  liberty,  or  the  life  of  a  fellow-subject,  or  might  at  least  be  required 
for  the  due  administration  of  public  justice.  Were  such  a  role  <rf 
protection  to  prevaU,  a  man  who  had  been  conyicted  and  pmdahed 
for  a  crime,  would,  if  called  as  a  witness  against  an  accomplice,  be 
excused  from  testifying  to  any  of  the  transactions  in  which  he  had 
participated  with  the  accused,  and  thus  the  guilty  might  escape. 

§  1460.  Where,  however,  the  question  is  not  directly  material  $  13M 
to  the  issue,  but  is  only  put  for  the  purpose  of  testing  the  character^ 
and  consequent  credit,  of  the  witness,  there  is  much  more  room  for 
doubt.  Several  of  the  older  dicta  and  authorities  tend  to  show,  that 
in  such  case  the  witness  is  not  bound  to  answer  ;^  but  the  privilege, 
if  it  still  exists,  is  certainly  much  discountenanced  in  the  practice 
of  modert  times.^  Even  Lord  Ellenborough, — who  is  reported  to 
have  held  on  one  occasion,^  that  a  witness  was  not  bound  to  state 
whether  he  had  not  been  sentenced  to  imprisonment  in  a  house  of 
correction,  and  on  another,  that  the  question  could  not  so  much  as 
be  put  to  him,^ — seems  in  a  later  case  to  have  disregarded  the  rules 
thus  enunciated  by  himself;  for,  on  a  witness  declining  to  say 
whether  or  not  he  had  been  confined  for  theft  in  gaol,  his  lordship 
harshly  observed,  "  If  you  do  not  answer  the  question,  I  will  send 
you  there.''®    No  doubt  casds  may  arise,  where  the  judge,  in  the 


1  See  ante,  §§  1436, 1440. 

«  R.  V.  Cook,  13  How.  St.  Tr.  334, 535,  per  Treby,  C.  J. ;  R.  «.  Friend,  id. 
17,  per  id. ;  R.  v.  Layer,  16  id.  161,  per  Pratt,  C.  J. ;  R.  v.  CCoigly,  26  id. 
1351—1353  ;  Macbride  v,  Macbride,  4  Esp.  242,  per  Ld.  Alvanley ;  Dodd  n 
Noma,  3  Camp.  519  ;  R  v.  Hodgson,  R.  &  R.  211. 

'  ParkhuTst  v.  Lowten,  1  Mer.  400,  per  Ld.  Eldon  ;  2  Swanst.  216,  S.  C. ; 
Cundell  v.  Pratt,  M.  &  M.  108,  per  Best,  C.  J. ;  Roberts  «.  AUatt,  id.  ]9S»  per 
Ld.  Tenterden ;  R.  v,  Edwards,  4  T.  R.  440.  See,  also,  cases  cited  ante, 
§  1436,  n.  1,  and  §  1441,  n.  1. 

*  Millman  v.  Tucker,  Pea.  Add.  Cas.  222. 
'^  R. «.  Lewis,  4  Esp.  226. 

•  Frost  V.  Holloway,  cited  1  St.  Ev.  197,  n.  w. ;  and  2  Ph.  Ev.  428. 
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exercise  of  his  discretion,  would  very  properly  interpose  to  protect 
the  witness  from  onnecessaiy  and  unbecoming  annoyance.  For 
instance,  all  inquiries  into  discreditable  transactions  of  a  remote 
date,  might,  in  general,  be  rightly  suppressed ;  for  the  interests  of 
justice  can  seldom  require  that  the  errors  of  a  man's  life,  long  since 
repented  of,  and  forgiven  by  the  community,  should  be  recalled  to 
remembrance  at  the  pleasure  of  any  future  litigant.  So,  questions 
respecting  alleged  improprieties  of  conduct,  which  furnish  no  real 
ground  for  assuming  that  a  witness  who  could  be  guilty  of  them 
would  not  be  a  man  of  veracity,  might  very  fairly  be  checked. 

§  1461.  But  the  rule  of  protection  should  not  be  further  ex-  §  ^^^^ 
tended;  for,  if  the  inquiry  relates  to  transactions  comparatively 
recent,  bearing  directly  upon  the  moral  principles  of  the  witness, 
and  his  present  character  for  veracity,  it  is  not  easy  to  perceive  why 
he  should  be  privileged  from  answering,  notwithstanding  the  answer 
may  disgrace  him.  It  has,  indeed,  been  termed  a  harsh  alternative 
to  compel  a  witness  either  to  commit  perjury  or  to  destroy  his  own 
reputation  ;^  but,  on  the  other  hand,  it  is  obviously  most  important, 
that  the  jury  should  have  the  means  of  ascertaining  the  character  of 
the  witness,  and  of  thus  forming  something  like  a  correct  estimate 
of  the  value  of  his  evidence.  Moreover,  it  seems  absurd  to  place 
the  mere  feelings  of  a  profligate  witness  in  competition  with  the 
substantial  interests  of  the  parties  in  the  cause.^ 

§  1462.  However  the  law  may  be  ultimately  determined  on  the  §  1316 
point  just  discussed,  it  seems  to  be  generally  conceded,  that  where 
the  answer,  which  the  witness  may  give,  will  not  immediately  and 
certainly  show  his  infamy,  but  will  only  ijidirecUy  tend  to  disgrace 
him,  he  TdAy  be  compelled  to  reply.'  With  respect,  however,  to 
questionB  which  have  a  tendency  to  degrade  the  witness,  as  involv- 
ing the  &ct  of  his  previous  bankruptcy  or  insolvency,  it  seems 
that  an  objection  may  be  taken  on  the  ground  that  such  a  fact 

'    »  1  St.  Ev.  193.  •  >  Id. 

*  Macbride  v,  Macbiide,  4  Esp.  242,  per  Ld.  Alvanley ;  Parkhurst  v.  Lowten, 
1  Mer.  400,  per  Ld.  Eldon  ;  2  Swanst.  194,  216,  S.  0. ;  The  People  «.  Mather, 
4  Wend.  232,  252,  264,  per  Massey,  J. ;  Cimdell  v.  Pratt,  M.  &  M.  106,  per 
Best,  C.J. 


1282  ANSWERS  SUBJECTING  WITNESS  TO  CIVIL  SUIT.       [PABT  IH. 

can  only  in  strictness  be  proved  by  the  prodnction  of  the  record ;  ^ 
for,  although  the  parol  admissions  of  parties  are  now  receivable  in 
evidence,  notwithstanding  they  relate  to  the  contents  of  deeds  or 
records,'  witnesses  cannot  be  forced  in  a  conrt  of  justice  to  make 
any  such  admissions.  Still,  in  practice  it  cannot  be  denied  that 
questions  of  this  nature  are  veiy  frequently  allowed  to  be  pat,  and 
where  the  object  is  to  discredit  a  witness,  he  is  constantly  asked  in 
cross-examination  whether  he  has  not  been  a  bankrupt,  or  has  taken 
the  benefit  of  the  Insolvent  Debtors'  Act.^ 

§  1468.^  At  one  time  it  was  considered  doubtful,  whether  a  f  131; 
witness  could  be  compelled  to  answer,  where  by  so  doing  he  would 
subject  himself  to  a  dvil  action  or  pecuniary  loss,  or  would  charge 
himself  with  a  debt.  This  question  was  much  discussed  in  Liord 
Melville's  case ;  and  being  finally  submitted  to  the  judges,  ei^t 
of  them,  vdth  the  Chancellor  and  Lord  Eldon,  were  of  opinion 
that  a  witness  in  such  case  was  bound  to  answer,  while  four 
thought  that  he  was  not.'  To  remove  the  doubts,  which  sach  a 
diversity  of  opinion  threw  over  the  subject,  a  statute  was  passed,* 
declaring  "  that  a  witness  cannot  by  law  refuse  to  answer  a  ques- 
tion relevant  to  the  matter  in  issue,  the  answering  of  which  has  no 
tendency  to  accuse  himself,  or  to  expose  him  to  penalty  or  forCeitare 
of  any  nature  whatsoever,  by  reason  only,  or  on  the  sole  ground, 
that  the  answering  of  such  question  may  establish,  or  tend  to 
establish,  that  he  owes  a  debt,  or  is  otherwise  subject  to  a  civil 
suit,  either  at  the  instance  of  the  Crown,  or  of  any  other  person  or 
persons." 

1  Macdonnell  v.  Evans,  21  L.  J.,  C.  P.  142,  per  Cresswell,  J. ;  11  Com.  R 
935,  S.  C.     But  see  Henman  v.  Lester,  31  L.  J.,  C.  P.  366  ;  12  Com.  B.,  N,  & 

776,  S.  C. 

s  Slatterie  v.  Pooley,  6  M.  &  W.  664  ;  Earle  v.  Picken,  5  C.  &  P.  542,  per 
Parke,  B.    Sec  ante,  §§  410-413. 

»  Macdonnell  v.  Evans,  21  L.  J.,  C.  P.  146,  per  Williams,  J.  ;  11  Com.  B. 
045,  S.  C.  *  Gt.  Ev.  462,  in  part 

»  6  Pari.  Deb.  167—245. 

•  46  G.  3,  c.  37.  The  law  in  New  York  is  the  same.  Civ.  Code,  §  1854.  In 
America  the  English  Act  is  generally  considered  as  declaratory  of  the  trae 
doctrine  of  the  common  law.  See  Bull  v.  Loveknd,  10  Pick.  9  ;  Baud  r. 
Cochran,  4  Seig.  &  R.  397  ;  Naylor  v.  Semmes,  4  Gill  &  J.  273  ;  Stoddut «. 
Manning,2  Har.  &  G.  147  ;  Copp  v.  Upham,  4  NewHampe.  159. 
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§  1464.  Though  the  statate  jnst  cited  does  not  in  terms  refer  to  §  l  318 
the  production  of  documenUy  its  spirit  seems  strictly  applicable  to 
such  a  case;  and  accordingly  it  has  been  held,  that  a  witness 
cannot  be  excused  from  producing  papers  in  his  possession, 
merely  because  their  production  may  subject  him  to  a  civil  action, 
or  be  otherwise  prejudicial  to  his  pecuniary  interests.^  If,  indeed, 
the  documents  called  for  be  the  title  deeds  of  the  witness,  or, 
perhaps,  if  they  be  instruments  in  the  nature  of  title  deeds,  they 
will  fsdl  within  the  rule  of  protection  ;^  because,  in  the  present  com- 
plicated state  of  the  law  of  real  property,  it  might  cause  infinite 
mischief,  if  witnesses  were  compellable  to  disclose  by  what  title 
they  held  their  estates.  So,  a  witness,  or  a  party  in  the  cause,  is 
not  bound  to  produce  any  documents  which  may  render  him  liable 
to  punishment,  or  expose  him  to  penalty  or  forfeiture,'  unless  they 
be  of  a  public  nature,  or  such  as  are  directed  by  statute  to  be  kept 
and  produced.^ 

§  1466.  In  all  the  cases  hitherto  put,  where  the  witness  is  not  §  1319 
compellable  to  answer,  or  to  produce  documents,  the  privilege  is 
hi$f  and  not  thai  of  the  party ;  ^  and,  consequently,  counsel  in  the 
cause  will  not  be  permitted  to  make  the  objection.'  Neither  will 
the  witness  be  allowed  to  employ  counsel  of  his  own  to  support 
his  daim  to  protection.^  Nor  even  is  the  judge  hound,  as  it  would 
wem,  to  warn  the  witness  of  his  right  to  demur  to  the  question,^ 


'  Doe  V.  Date,  3  Q.  B.  609,  618,  per  Patteson,  J. ;  Doe  v.  Ld.  Egremont,  2 
M.  &  Rob.  386,  per  Rolfe,  B.    These  cases  appear  to  overrule  Miles  v,  Dawson, 

1  fisp.  405,  and  Laing  v.  Barclay,  3  Stark.  R.  42. 

'  Doe  V.  Date,  3  Q.  B.  609 ;  Pickering  v.  Noyes,  1  B.  &  C.  263 ;  1  St 

Ev.sa 

*  Parkhurst  v.  Lowten,  1  Mer.  400  ;  2  Swanst.  216,  S.  C. ;  Whitaker  v.  Izod, 

2  Taunt  115  ;  R.  v.  Dixon,  3  Burr.  1687.    But  see  R.  v,  Leatham,  8  Cox,  501, 
per  Blackburn,  J.,  et  qu.    See,  also,  R.  v.  Leatham,  3  £.  &  £.  658. 

*  Bradahaw  v.  Murphy,  7  C.  &  P.  612. 
^  R.  «.  Kinglake,  11  Cox,  499. 

'  Thomas  v.  Newton,  M.  &  M.  48,  n.,  per  Ld«  Tenterden ;  R.  v.  Adej,  1  M« 
&  Rob.  94,  per  id.  See  Marston  v.  Downes,  1  A.  &  K  34,  per  Ld.  Denman ; 
and  Doe  V.  Date,  3  Q.  B.  609. 

'  Doe  V.  Ld.  Egrem'ont,  2  M.  &  Rob.  386 ;  Doe  v.  Date,  3  Q.  B.  621,  per 
Cderidge,  J.,  citing  a  decision  of  Park,  J. 

*  Att-Oen.  V.  Radloff,  10  Ex.  R.  88,  per  Parke,  B. 

4   K 
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though,  in  the  exercise  of  his  discretion,  he  may  occasionally  dean 
it  proper  to  do  so.^  At  one  time  it  was  thonght,  that  if  a  witness  « 
chose  to  reply  in  part,  he  might  be  compelled  to  answ^  ererything 
relative  to  the  transaction ;  but  this  doctrine  has  been  overruled  by 
a  majority  of  the  fifteen  jndges ;  and  it  is  now  finally  determined 
that,  after  a  witness  has  been  sworn,  he  may  claim  his  protectioiii  at 
any  stage  of  the  inquiry ^  and  if  he  do  so,  he  cannot  be  forced  to 
answer  any  additional  questions  tending  to  criminate  him.  In 
short,  he  cannot  be  carried  farther  than  he  chooses  volontaiily  to 
go  himself.' 

§  1466.  On  two  occasions  •attempts  have  been  made  to  extend  { ifl 
to  an  unwarrantable  length  this  protection  against  self-criminaiion. 
In  the  one  case  an  action  had  been  brought  against  Caidinsl 
Wiseman  for  an  alleged  libel,  to  which  the  defendant  had  pleaded 
not  guilty.  At  the  trial  before  the  Lord  Chief  Baron  the  plaintiff 
fiuled  in  his  attempts  to  prove  the  fact  of  publication,  and  as  a  last 
resource  he  proposed  to  examine  the  defendant  himself.  The  Car- 
dinal through  his  counsel  declined  to  be  sworn,  urging  that,  on  the 
simple  issue  of  "  guilty  or  not  guilty,"  no  question  could  legally  be 
put  to  him,  the  answer  to  which  would  not  fall  within  the  rule  of 
protection,  and  that  it  was  alike  useless  and  vexatious  to  swear  a 
man,  when  no  evidence  pertinent  to  the  issue  could  be  extracted 
from  him.  On  the  other  hand  it  was  urged  with  much  foree,  that 
the  objection  had  been  taken  too  soon ;  that  the  plaintiff  had  a 
clear  right  to  call  his  opponent  as  a  witness,  to  cause  an  oath 
to  be  administered  to  him,  and  to  ask  him  whatever  questions  be 
liked  which  were  relevant  to  the  issue ;  and  that  it  was  not  until 


»  Paxtoni?.  Douglas,  16  Ves.  242  ;  Fisher  v,  Ronalds,  12  Com.  B.  764, per 
Maule,  J. ;  R  v.  Boyes,  2  Fost.  &  Fin.  168,  per  Martin,  B. 

«  R  «.  Garbett,  1  Den.  236  ;  2  C.  &  Kir.  474,  S.  C— pro,  Parke,  Aldenon, 
Rolfe,  Piatt,  Bs.,  Coltman,  Maule,  Wightman,  Cresswell,  WUliams,  Ja. ;  ©on. 
Ld.  Denman,  Wilde,  C.  J.,  Pollock,  C.  B.,  Patteson,  Coleridge,  Erie,  Ja.  ;  King 
of  the  two  Sicilies  «.  Wilcox,  1  Sim.  N.  S.  301,  320,  321,  per  Ld.  CnoiwoitiL 
These  cases  overrule  Dixon  v.  Vale,  1  C.  &  P.  278,  per  Best,  C.  J. ;  East  «. 
Chapman,  2  C.  &  P.  573,  per  Abbott,  C.  J. ;  M.  &  M.  47,  S.  C.  ;  and  Ewing 
V,  Osbaldiston,  6  Sim.  608 ;  and  confirm  Ex  parte  Coesens,  re  Wamll,  Buck, 
531,  545,  per  Ld.  Eldon.  See,  however,  Chadwick  v,  Chadwick,  22  L.  J.,  CL 
329,  per  Turner,  V.-C. 
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after  the  defendant  had  been  sworn,  and  the  questions  had  been 
put  to  him,  that  he  was  legally  entitled  to  claim  his  protection. 
The  learned  judge  erroneously  ruled  that  the  Cardinal  need  not 
be  sworn,  but  the  only  result  of  this  ruling  was,  that  the  parties 
were  put  to  the  annoyance  and  expense  of  a  new  trial,  which  in 
due  course  was  granted  by  the  Court  of  Exchequer.^  The  other 
case'  inyolyed  the  same  principle.  It  was  an  action  of  trover 
brought  by  one  Osbom  against  the  London  Dock  Company  for 
certain  pipes  of  port  wine.  The  defendants  alleged  that  the 
plaintiff  had  deposited  with  them  *'  sour  wine,"  the  produce  of 
<'  rummage  sales,"  and  that  afterwards,  by  some  means  which  were 
not  miraculous  but  fraudulent,  the  wine  had  been  converted  into 
"sound  port."  The  theory  was,  that  the  sour  wine  had  been 
reoenily  abstracted,  and  the  empty  pipes  had  been  refilled  by^ 
tapping  the  other  stores  in  the  Dock.  To  assist  the  defendants 
in  establishing  this  case,  they  applied  to  the  court  for  leave  to 
deUver  interrogatories  to  the  plaintiff  under  §  61  of  the  Common 
Law  Procedure  Act,  1854,'  and  the  court,  after  argument,  granted 
the  ftpplication,  although  it  was  strenuously  argued  on  behalf  of  the 
plaintiff,  that  as  the  sole  object  of  the  questions  was  to  fix  him  with 
a  guilty  participation  in  the  fraud,  he  had  clearly  a  right  to  refuse 
to  answer  them. 

§  1467.  It  has  been  stated  more  than  once,  that,  if  the  witness  §  1321 
declines  to  answer,  no  inference  of  the  truth  of  the  fact  can  be 
drawn  from  that  circumstance  ;^  but  the  soundness  of  this  rule  is 
vary  questionable ;  and  although  it  would  be  going  too  far  to  say 
that  the  guilt  of  the  witness  must  be  implied  from  his  silence,  it 
would  seem  that^  in  accordance  with  justice  and  reason,  the  jury 


>  Boyle  V.  Wiseinan,  10  Ex.  R  647.  The  new  trial  was  gramted  on  the  26th 
Jan.,  1855,  and  lOOOZ.  damages  weie  ultimately  awarded. 

»  Osbom  V,  The  London  Dock  Co.,  10  Ex.  R.  698.  But  see  Tupling  v. 
Waid,  6  H.  &  N.  740 ;  30  L.  J.,  Ex.  222,  S.  C. 

»  17  &  18  v.,  c.  125. 

^  Bom  v.  Blakemore,  Ry.  &  M.  383,  per  Abbott,  C.  J. ;  R.  v.  Watson,  2 
Stark.  R.  158,  per  Holroyd,  J. ;  32  How.  St  Tr.  496,  S.  C.  ;  Lloyd  v.  Passing- 
bam,  16  Yes.  64,  per  Ld.  Eldon  ;  Millman  v.  Tucker,  Pea.  Add.  Cas.  222,  x^^r 
Ld.  ESlenboroagh. 
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should  be  at  fall  liberty  to  consider  that  circumstance,  as  well  as 
every  other,  when  they  come  to  decide  on  the  credit  due  to  the 
witness.^  A  perfectly  honourable  but  excitable  man  may  occa- 
sionally repudiate  a  question,  which  he  regards  as  an  insult;  and  to 
infer  dishonour  from  his  conduct  would,  of  course,  be  unjust ;'  but 
generally  speaking,  an  honest  witness  will  be  eager  to  rescue  hit 
character  from  suspicion,  and  will  at  once  deny  the  imputation, 
rather  than  rely  on  his  legal  rights,  and  refuse  to  answer  the  offen- 
sive interrogatory.' 

§  1468.  It  has  before  been  shown,  while  treating  of  evidence  §  129 
excluded  from  public  policy,^  that  in  certain  other  cases  witnesses 
cannot  be  compelled,  and  in  some  they  will  not  be  aUawed^  to 
.  answer  questions  put  to  them ;  as,  for  instance,  where  they  are 
interrogated  with  respect  to  privileged  communications,  secrets  of 
State,  -and  some  other  subjects.  As  these  matters  have  been 
already  discussed,  it  is  unnecessaiy  to  make  any  further  referenee 
to  them  in  the  present  chapter,  excepting  to  state  as  a  general  rule 
of  law,  that  a  witness  cannot  object  to  answer  any  question,  merdhf 
because  it  relates  to  private  matters,  or  because  it  is  immaterial, 
unless  the  apswer  ean  be  withheld  on  some  specific  ground  of 
privilege.* 

§  1469.  Before  leaving  the  subject  of  cross-examination,  it  will  §  ^ 
be  right  to  allude  to  the  effect  on  the  trial,  which  would  be  pio- 
<duced  by  ihe  death  or  sickness  of  the  witness  between  his  examina- 
tion in  chief  -and  his  cross-examination.  This  subject  was  modi 
•canvassed  in  Ireland  a  few  years  back,  in  the  case  of  R.  v.  Doolin,* 
where  a  witness  for  the  Grown  having  been  suddenly  taken  ill  on 
eross-examination,  the  question  was,  whether  the  conviction  of 
the  prisoner  upon  his  testimony  was  legal.  The  twelve  judges  wi»e 
almost  equally  divided  in  opinion,  but  the  majority  held  that  the 
conviction  was  .good;   and  they  drew  a  somewhat  questionable 


»  See  per  Bayley,  J.,  in  R  r.  Watson,  2  Stark.  R.  163  ;  32  How.  St  Tr.  4Bh 
a  C. ;  Ry.  &  M.  384,  386,  n.  >  2  Ph.  Ev.  429. 

»  1  St.  Ev.  197.  4  Ante,  Part  ii.  Chap.  ivi. 

»  Tippins  V.  Coates,  6  Hare,  16.  •  1  Jebb,  C.  C.  123. 
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analogy  between  this  case,  where  the  testimony  had  been  stopped 
by  the  act  of  God,  and  that  of  dying  declarations,  or  of  depositions 
before  coroners  where  the  witness  had  died  before  the  trial.  In  a 
case  which  came  before  the  Master  of  the  Bolls,  a  witness  made  an 
affidavit,  and  died  before  she  could  be  cross-examined.  Under 
these  circumstances,  an  objection  was  taken  that  the  affidavit  could 
not  be  received  in  evidence,  but  Lord  Bomilly  thought  otherwise, 
and  admitted  it  at  the  hearing.^ 

§  1470.'  After  a  witness  has  been  examined  in  chief,  his  credit  §  1324 
may  be  impeachedy  not  only  by  means  of  cross-examination,  but  in 
various  other  modes.  First,  witnesses  may  be  called  to  disprove 
such  of  the  facts  stated  by  him,  whether  in  his  direct  or  cross- 
examination,  as  are  material  to  the  issue ; '  next,  proof  may  be 
given  under  certain  restrictions,  as  before  pointed  out,^  of  state- 
ments made  by  the  witness  inconsistent  with  his  testimony  at  the 
trial;  and  thirdly,  evidence  may  be  adduced  reflecting  on  his 
character  for  veracity}  But  here  the  evidence  must  be  confined 
to  his  general  reputation,  and  will  not  be  permitted  as  to  particular 
&ct6 ;  for  every  man  is  supposed  to  be  capable  of  supporting  the 
one,  but  it  is  not  likely  tiiat  he  should  be  prepared,  without 
notice,  to  answer  the  other.^  Besides,  the  mischief  of  raising 
collateral  issues  would  itself  be  a  sufficient  reason  for  the  adop- 
tion of  this  rule.'  The  regular  mode  of  examining  into  the 
character  of  the  person  in  question,  is  to  ask  the  witness  whether 
he  knows  his  general  reputation  among  his  neighbours, — ^what 
that  reputation  is, — and  whether,  from  such  knowledge,  he  would 
believe  him  upon  his  oath.^     The  propriety  of  this  last  questi(Mk, 


^  Davies  v.  Otty,  35  Beav.  208.  But  see,  Dunne  v.  English,  18  Law  Rep., 
Eq.  524,  per  JeBsel,  M.  R.  '  Gr.  £v.  §  461,  in  part. 

>  As  to  what  are  material,  see  ante,  §  316,  et  seq.  and  §  1434,  et  seq. 

«  Ante,  §§  1426, 1445, 1446.  *  See  ante,  §  349,  et  seq. 

•  B.  N.  P.  296,  297 ;  R  ».  Rookwood,  13  How.  St  Tr.  210,  per  Trevor, 
Att-Oen.,  aiga. ;  K  v.  Layer,  16  How.  St  Tr.  285,  per  Pratt,  C.  J.  See  Carlos 
p.  Brook,  10  Ves.  49  ;  Penny  v.  Watts,  2  De  Gex  k  Sm.  501,  527,  528. 

'  R.  V.  Rookwood,  13  How.  St  Tr.  211,  per  Ld.  Holt 

»  K  fl.  Brown,  36  L.  J.,  M.  C.  59  ;  1  Law  Rep.,  C.  C.  70,  S.  C. ;  R.t;.  Wat- 
son, 32  How.  St  Tr.  495,^496;  R.  v.  De  la  Motte,  21  How.  St  Tr.  811,  per 
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although  upheld  in  England,  and  Bustamed  by  no  inoonsidenble 
weight  of  authority  in  the  United  States,^  has  been  questioned 
by  seTeral  of  the  American  judges ;  and  it  seems  that,  in  smne 
at  least  of  the  American  courts,  a  witness  will  not  be  peimitted 
to  state  his  own  opinion  that  another  witness  is  not  worthy  of 
belief.* 

§  1471.  Whether  the  inquiry  into  the  general  character  of  a  { li 
witness  shall  be  restricted  to  his  reputation  for  yeracity,  or  may  be 
made  in  general  terms,  involving  his  entire  moral  character  and 
estimation  in  society,  is  a  point  not  yet  definitiyely  settled.  Stilly 
when  it  is  considered  how  intimate  is  the  connexion  between  one 
crime  and  another,  and  moreover,  how  difficult  it  may  be  to  find 
a  witness,  who  can,  in  strictness,  testify  as  to  the  character  of 
another  for  yeracity,  though  that  other  may,  in  the  language  of  Sir 


Buller,  J. ;  Mawson  v,  Haxtsink,  4  Eep.  103, 104,  per  Ld.  EUenborough  ;  The 
People  V.  Mather,  4  Wend.  257,  258  ;  The  State  v.  Boswell,  2  Dev.  209,  211 ; 
Anon.,  1  Hill,  S.  Car.  R.  258. 

^  Cases  cited  in  last  note.    See  ante,  §  350. 

^  Gass  V.  Stinson,  2  Sumn.  610,  per  Story,  J. ;  Eimmel  v.  Kimmel,  3  Seig. 
&  R.  336—338;  Wike  v.  Lightner,  11  Serg.  &  R.  198;  Swift,  Ev.  143; 
Phillips  V.  Eingfield,  1  Applet.  375.  In  this  last  case,  the  subject  was  Mr 
examined  by  Shepley,  J.,  who  observed  : — "  The  opinions  of  a  witness  are  not 
legal  testimony  except  in  special  cases  ;  such,  for  example,  as  experts  in  some 
profession  or  art,  those  of  the  witnesses  to  a  will,  and  in  our  practice,  opinions 
on  the  value  of  property.  In  other  cases,  the  witness  is  not  to  substitate  his 
opinion  for  that  of  the  jury  ;  nor  are  they  to  rely  on  any  such  opinion  mtitjmA 
of  exercising  their  own  judgment,  taking  into  consideration  the  whole  testi- 
mony. To  permit  the  opinion  of  a  witness,  that  another  witness  shonld  not  be 
believed,  to  be  received  and  acted  on  by  a  jury,  is  to  allow  the  prejudices, 
passions  and  feelings  of  the  witness,  to  form,  in  part  at  least,  the  elements^  of 
their  judgment.  To  authorise  the  question  to  be  put,  whether  the  witnesi 
would  believe  another  witness  on  oath,  although  sustained  by  no  inconskleimUe 
weight  of  authority,  is  to  depart  from  sound  principles  and  established  roks  of 
law  respecting  the  kind  of  testimony  to  be  admitted  for  the  coneidentiaii  of  a 
jury,  and  their  duties  in  deciding  upon  it.  It  moreover  would  permit  the 
introduction  and  indulgence  in  courts  of  justice  of  personal  and  paitr 
hostilities,  and  of  every  unworthy  motive  by  which  man  can  be  actnated,  tt» 
form  the  basis  of  an  opinion  to  be  expressed  to  a  jury  to  influence  thdr 
decision.''  p.  379.  But  quoere,  whether  a  witness  to  impeach  reputation  maj 
not  be  asked,  in  cross-examination,  if  he  would  not  believe  the  principel  vit- 
nciss  on  oatL 
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Charles  Weiherell,  hsTe  been  notoriously  '*  guilty  of  crimes  under 
every  letter  of  the  alphabet/'  ^  and  be  consequently  undeserving 
of  the  slightest  credit, — ^it  certainly  appears  reasonable  that  the 
question  as  to  reputation  should  be  put  in  the  most  general  form, 
the  opposite  party  being  at  liberty  to  inquire  whether,  notwith- 
Btonding  the  bad  character  of  the  witness  in  other  respects,  )ie  has 
not  preserved  his  reputation  for  truth.  Indeed,  one  or  two  English 
authorities  seem  to  sanction  this  course ;  ^  and  although  a  stricter 
rule  is  said  to  prevail  in  some  of  the  United  States,  in  others,  as 
for  instance,  in  North  and  South  Carolina,  and  in  Kentucl^,  the 
general  range  of  inquiry  which  is  here  recommended,  is  distinctly 
allowed.' 


»  R.  •.  Watson,  13  How.  St  Tr.  458. 

«  R  f?.  Rookwood,  13  How.  St.  Tr.  211  :  Carpenter  v.  Wall,  11  A.  &  E.  803  ; 
Ld.  Stafford's  case,  7  How.  St.  Tr.  1459, 1478 ;  Sharp  v,  Scoging,  Holt,  N.  P.  R. 
541,  per  Gibbe,  C.  J. 

*  Anon.,  1  Hill,  251, 258, 259 ;  The  State  v.  Boswell,  2  Dev.  209, 210  ;  Hume 
V.  Scott,  3  A.  E.  Marsh.  261,  262.     In  this  last  case.  Mills,  J.,  makes  the 
following  observations  : — "  Every  person,  conversant  with  human  nature,  must 
be  sensible  of  the  kindred  nature  of  the  vices  to  which  it  is  addicted.    So  true 
is  this,  that,  to  ascertain  the  existence  of  one  vice  of  a  particular  character,  is 
freqn^tly  to  prove  the  existence  of  more  at  the  same  time,  in  the  same  in- 
dividual   Add  to  this,  that  persons  of  in&mous  character  may  and  do  frequently 
exist,  who  have  formed  no  character  as  to  their  lack  of  truth ;  and  society 
may  have  never  had  the  opportunity  of  ascertaining,  that  they  are  fiJse  in  their 
'words  or  oaths.    At  the  same  time  they  may  be  so  notoriously  guilty  of  acting 
falsehood,  in  frauds,  forgeries,  and  other  crimes,  as  would  leave  no  doubt  of 
their  being  capable  of  speaking  and  swearing  it,  especially  as  they  may  fre- 
quently depose  falsehood  with  greater  security  against  detection,  than  practise 
'Uioee  other  vices.    In  such  cases,  and  with  such  characters,  ought  the  jury  to 
be  precluded  from  drawing  inferences  unfavourable  to  their  truth  as  witnesses 
by  excluding  their  general  turpitude  ?    By  the  character  of  every  individual, 
that  is,  by  the  estimation  in  which  he  is  held  by  the  society  or  neighbourhood 
where  he  is  conversant,  his  word  and  his  oath  is  estimated.     If  that  is  free 
from  imputation,  his  testimony  weighs  well.     If  it  is  sullied,  in  the  same 
proportion  his  word  will  be  doubted.    We  conceive  it  perfectly  safe,  and 
most  conducive  to  the  purposes  of  justice,  to  trust  the  jury  with  a  full  know- 
ledge of  the  standing  of  a  witness,  into  whose  character  an  inquiry  is  made. 
It  will  not  thence  follow,  that  from  minor  vices  they  will  draw  the  conclusion, 
in  every  instance,  that  his  oath  must  be  discredited,  but  only  be  put  on  their 
guard  to  scrutinise  his  statements  more  strictly  ;  while  in  cases  of  vile  reputa- 
tion in  other  respects,  they  would  be  warranted  in  disbelieving  him,  though 
he  had  never  been  caUed  so  often  to  the  book  as  to  fix  ui)on  him  the  reputation 
of  a  liar,  when  on  oath." 
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§  1472.^  It  is  not,  however,  enough  that  the  impeaching  witness  J  13« 
should  profess  merely  to  state  what  he  has  heard  "  others "  say ; 
for  those  others  may  be  but  few.  He  must  be  able  to  state  what 
is  generally  said  of  the  person,  by  those  among  whom  he  dwells, 
or  with  whom  he  is  chiefly  conversant ;  for  it  is  this  only  which 
constitutes  his  general  reputation.'  And,  in  ordinary  cases,  the 
witness  should  himself  come  firom  the  neighbourhood  of  the  indi- 
vidual whose  character  is  in  question ;  for  if  he  be  a  stranger,  sent 
thither  by  the  adverse  party  to  learn  his  character,  he  will  not  be 
allowed  to  testify  as  to  the  result  of  his  inquiries.' 

§  1478.  Where  the  general  reputation  of  a  witness  has  'been  $  t3Si 
thus  impeached,  the  party  calling  him  may  re-estabUsh  his  credit^ 
by  cross-examining  the  witnesses,  who  have  spoken  against  him, 
as  to  their  means  of  knowledge  and  the  grounds  of  their  opinion,^ 
or  as  to  their  hostile  feelings  towards  the  person  whose  testimony 
they  have  discredited,^  or  as  to  their  own  character  and  conduct,  or 
by  calling  other  witnesses,  either  to  support  the  character  of  the 
first  witness,*  or  to  attack  in  their  turn  the  general  reputation  of 
the  impeaching  witnesses.^  How  &r  this  plan  of  recrimination 
may  be  carried,  is  not  yet  formally  determined ;  though  the  praetiee 
is  said  by  some  lawyers  to  be  in  conformity  with  the  doggerel  mle 
of  the  civil  law. 

In  testem  testes,  et  m  hos,  sed  non  datar  ultra ; 

that  is,  a  discrediting  witness  may  himself  be  discredited  by  other 
witnesses,  but  no  further  witnesses  can  be  called  to  attack  the 
characters  of  these  last.^ 


party 


»  Gr.  Ev.  §  461,  in  part 

«  Boynton  v.  Kellogg,  3  Mass.  192,  per  Parsons,  C.  J.  ;  Wike  v,  Lightner,  11 
Serg.  &  R.  198—200 ;  Kimmel  v.  Kimmel,  3  Seig.  &  R.  337,  338. 

■  Mawson  v,  Hartsink,  4  Esp.  103,  per  Ld.  EUenborongh ;  DougkBs  v,  TcHtter, 
2  Wend.  352.  *  Mawson  «.  Hartsink,  4  Esp.  103, 104.  * 

»  Long  V.  Lamkin,  9  Gush.  361, 366. 

•  R.  tj.  Murphy,  19  How.  St.  Tr.  724,  726.  '  2  PL  Ev.  438. 
»  Lord  Stafford's  trial,  7  How.  St  Tr.  1484, 

•  Gr.  Ev.  §  467,  in  great  part 
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called  him  has  a  right  to  re-examine  him,^  and  to  ask  all  questions 
which  may  be  proper  to  draw  forth  an  explanation  of  the  meaning 
of  the  expressions  used  by  the  witness  on  cross-examination,  if 
they  be  in  themselves  doubtfiil ;  and  also  of  the  motive,  or  provoca- 
tion, which  induced  the  witness  to  use  those  expressions ;  but 
he  has  no  right  to  go  further,  and  to  introduce  matter  new  in 
itself,  and  not  suited  to  the  purpose  of  explaining  either  the 
expressions  or  the  motives  of  the  witness.^  This  point,  after 
having  been  much  discussed  in  the  Queen's  case,  was  again  brought 
before  the  court  several  years  subsequently,  when  the  learned  judges 
held  it  to  be  settled  law,  that  proof,  on  cross-examination,  of  a 
detached  statement  made  by  or  to  a  witness  at  a  former  time,  does 
not  authorise  proof  by  the  party  calling  that  witness  of  all  that  was 
said  at  the  same  time,  but  only  of  so  much  as  can  be  in  some  way 
connected  with  the  statement  proved.^  Therefore,  where  a  witness 
had  been  cross-examined  as  to  what  the  plaintiff  had  said  in  a  par- 
ticular conversation,  it  was  held  that  he  could  not  be  re-examined 
as  to  other  assertions,  made  by  the  plaintiff  in  the  same  conver- 
sation, that  were  not  connected  with  the  assertions  to  which  the 
cross-examination  related,  although  they  were  connected  with  the 
subject-matter  of  the  suit>  But  if  a  witness  admits  on  cross- 
examination,  that  he  has  formerly  made  statements  inconsistent 
with  his  present  testimony,  or  if  that  fact  be  proved  by  independent 
evidence,  the  witness  may  be  asked,  on  re-examination,  to  explain 
his  motives  for  making  such  inconsistent  statements.^ 


»  "  The  Chancery,  Ireland,  Act,  1867,"  30  &  31  V.,  c.  44,  attempts  t9  guard 
against  legal  procrastination  by  enacting,  in  §  101,  that  '*  the  re-examination  of 
a  witness  shall  in  all  cases  follow  his  cross-examination,  and  shall  not,  except 
1>7  consent  or  special  order  of  the  court,  be  delayed  to  a  future  time." 

'  Such  was  the  opinion  of  seven  out  of  eight  judges  in  the  Queen's  case,  as 
delivered  hy  Lord  Tenterden,  2  B.  &  B.  297  ;  B.  v.  St  Qeoige,  9  C.  &  P.  486, 
per  Parke,  B. 

*  Prince  v.  Samo,  7  A.  &E.  627  ;  3  N.  &  P.  139,  S.  C. ;  recognised m Stui^e 
V.  Buchanan*  10  A.  &  £.  605. 

*  Prince  v.  Samo,  7  A.  &  £.  627.  In  this  case  the  opinion  of  Ld.  Ten- 
terden, in  the  Queen's  case,  2  B.  &  B.  298,  that  evidence  of  the  whole 
converaation,  if  connected  with  the  suit,  was  admissible,  though  it  related  to 
matters  not  touched  in  the  cross-examination,  was  considered  and  overruled. 

*  K.  V,  Woods,  1  Crawt  &  D.,  C.  C.  439,  per  Burton,  J. 
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§  1476.^  If  the  counsel  chooses  to  cross-examine  the  witness  to  $  19 
facU  which  were  not  admissible  in  evidence,  the  other  party  has  a 
right  to  re-examine  him  as  to  the  evidence  so  given.  ThoB,  where 
issue  was  joined  upon  a  plea  of  prescription  to  a  declaration  fat 
trespass  in  G.,  and  the  plaintiff's  witnesses  were  asked,  in  cross- 
examination,  questions  respecting  the  user  in  other  places  tiian 
O.,  which  they  proved ;  it  was  held  that  the  plaintiff,  in  re-exami- 
nation, might  show  an  interruption  in  the  user  in  such  other 
places.'  But  an  adverse  witness  will  not  he  permitted  to  obtrade 
such  irrelevant  matter  in  answer  to  a  question  not  relating  to  it ; 
and  if  he  should  do  so,  the  party  cross-examining  may  apply  to 
have  the  answer  struck  out  of  the  judge's  notes,  after  which  the 
witness  cannot  be  re-examined  on  the  subject.'  If,  however,  the 
cross-examining  counsel  omit  to  take  this  course,  the  re-examinatioD 
will  be  allowed.^ 

§  1476.^  Where  evidence  of  contradictory  statements,  or  of  other  $  13V 
improper  conduct  on  the  part  of  a  witness,  has  been  either  elicited 
from  him  on  cross-iaxamination,  or  obtained  from  other  witnesses, 
with  the  view  of  impeaching  his  veracity, — ^his  general  character 
for  truth  being  thus,  in  some  sort,  put  in  issue, — ^it  has  been 
deemed  reasonable  to  admit  general  evidence,  that  he  is  a  man  of 
strict  integrity  and  scrupulous  regard  for  truth.^  But  evidence 
that  he  has  on  other  occasions  made  statements  similar  to  what  he 
has  testified  in  the  cause,  is  not  admissible,^  unless  he  be  charged 
with  a  design  to  misrepresent,  in  consequence  of  his  relation  to 
the  party,  or  to  the  cause ;  in  which  case  it  may  be  proper  to  show, 
that  he  has  made  a  similar  statement  before  that  relation  existed.^ 


^  Gr.  Ev.  §  468,  almoet  verbatim. 

a  Blewett  V.  Tregonning,  3  A.  &  E.  554 ;  6  N.  &  M.  308,  S.  C. 

8  Id.  3  A.  &  E.  554,  565,  581,  584.  *  Id. 

*  Gr.  Ev.  §  469,  aknost  verbatim. 

•  R.  V,  Clarke,  2  Stark.  R.  241 ;  Annedey  v.  Anglesea,  17  How.  St  Tr. 
1348. 

7  B.  N.  P.  294 ;  R.  v.  Parker,  3  Doug,  242,  244,  per  BuUer,  J. ;  Anoo.,  per 
Eyre,  C.  J.,  cited  2  Ph.  Ev.  445  ;  Berkeley  Peer.,  per  Ld.  Redesdale,  cited  id. 
These  cases  overrule  Lutterell  v.  Reynell,  1  Mod.  283. 

»  2  Ph.  Ev.  446 ;  2  Poth.,  Obi.  261. 
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So,  if  the  character  of  a  deceased  attesting  witness  to  a  deed  or 
will  be  impeached  on  the  ground  of  fraud,  evidence  of  his  general 
good  character  is  admissible.^  But  mere  contradiction  among 
witnesses  examined  in  court  supplies  no  ground  for  admitting 
general  evidence  as  to  their  character ; '  though  if  fraud,  or  other 
improper  conduct,  be  imputed  to  any  of  them,  such  evidence  will 
then  be  received.^ 

§  1477.  The  judge  has  always  a  discretionary  power,  with  which  §  1331 
the  court  above  is  very  ^unwilling  to  interfere,^  of  recalling  witnesses 
at  any  stage  of  the  trial,  and  of  putting  such  legal  questions  to 
them  as  the  exigencies  of  justice  require.*^  He  will  seldom,  how- 
ever, except  under  special  circumstances,  permit  a  plaintiff,  after 
his  case  is  closed,  to  recall  a  witness  to  prove  a  material  fact;^ 
though  the  application  will  in  general  be  entertained,  if  made 
before  the  closing  of  the  plaintiff's  case.^  So,  if  it  be  discovered, 
after  a  witness  has  been  cross-examined,  that  his  testimony  at  the 
trial  relative  to  the  subject-matter  of  the  cause  differs  from  some 
other  statement  formerly  made  by  him,  the  court  will  allow  him  to 
be  recalled  if  still  within  reach,  and  to  be  further  cross-examined, 
in  order  to  lay  a  foundation  for  impeaching  his  credit  by  producing 
witnesses  to  contradict  him.^    If,  however,  the  witness  cannot  be 


*  Doe  V.  Stephenson,  3  £sp.  284 ;  4  Esp.  60,  S.  C,  cited  and  approved  by 
LcL  EUlenborough  in  the  Bp.  of  Durham  «.  Beaumont,  1  Camp.  207 — 210, 
and  in  Provis  v.  Reed,  6  Bing.  435  ;  3  M.  &  P.  4,  S.  C. ;  Doe  v.  Wood,  cited 
\»y  Burrougli,  J.,  6  Bing.  439. 

'  Bp.  of  Durham  v.  Beaumont,  1  Camp.  207. 

*  Annealey  v.  Auglesea,  17  How.  St  Tr.  1348. 

^  Middleton  v.  Bamed,  4  Ex.  R.  243,  per  Parke,  B. 

*  R.  «.  WatBon,  6  C.  &  P.  653.  The  same  law  prevails  in  Scotland,  for  the 
Act  of  15 &  16  y.,  c  27,  §  4,  expressly  enacts,  that  ''it  shall  be  competent  to 
the  presiding  judge  or  other  person  before  whom  any  trial  or  proof  i^all  pro- 
ceed, on  the  motion  of  either  party,  to  permit  any  witness,  who  shall  have  been 
examined  in  the  course  of  such  trial  or  proof,  to  be  recalled." 

*  Mumy  V.  Sheriffs  of  Dublin,  Arm.  M.  &  0.  130,  per  Brady,  C.  B ; 
Johnston  r.  Clinton,  id.  123,  per  id. ;  Kelly  r.  Smith,  id.  150,  per  Crampton, 
J.  ;  Bell  V.  Stewart,  id.  401,  per  Brady,  C.  B.  See  Bevan  v,  M'Mahon,  2  Swab. 
&  Trist  55. 

'  White  V.  Smith,  Arm.  M.  &  0.  171,  per  Brady,  C.  B. ;  Casson  v.  O'Brien, 
id.  263,  per  Penne£Etther,  C.  J. 

"  The  Queen's  case,  2  B.  &  6.  312,  313. 
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found,  the  proof  of  the  other  statements  must  be  rejected.^  If  a 
question  has  been  omitted  in  the  examination  in  chief,  and  cannot, 
in  strictness,  be  asked  on  re-examination  as  not  arising  out  of  the 
cross-examination,  it  is  usual  for  the  counsel  to  request  the  jadge 
to  make  inquiry ;  and  such  a  request  is  generally  granted.' 

§  1478.  In  former  times,  when  the  evidence  of  witnesses  called  §  I33t 
on  opposite  sides  was  directly  conflicting,  the  court  would  ofien 
direct  that  the  witnesses  should  be  confronted;  and  on  one 
remarkable  occasion,  no  less  than  four  witnesses  were  for  this 
purpose  placed  together  in  the  box.'  This  practice, — which  is  still 
recognised  in  the  Ecclesiastical  Courts  and  in  the  Probate  Divisioii 
of  the  High  Court,^  and  which  prevails  largely  in  the  County 
Courts,  where  it  is  often  productive  of  highly  useful  results, — ^has, 
for  some  unexplained  reason,  grown  into  comparative  disuse  at  Nisi 
Prius.  This  is  to  be  regretted ;  for  the  practice  certainly  aflToids 
an  excellent  opportunity  of  contrasting  the  demeanour  of  the  op- 
posing witnesses,  and  of  thus  testing  the  credit  due  to  each ;  while 
it  also  furnishes  the  means  of  explaining  away  an  apparent  con- 
tradiction, or  of  rectifying  a  mistake,  where  both  witnesses  have 
intended  to  state  nothing  but  the  truth.^ 

1  The  Queen's  case,  2  B.  &  B.  312,  313.  '  2  Ph.  Ev.  40& 

»  Annesley  v.  Anglesea,  17  How.  St  Tr.  1350. 

«  Enticknap  v.  Bice,  34  L.  J.,  Pr.  &  Mat  110 ;  4  Swab.  &  Trist  136,  S.  C 

*  Mr.  Justice  Cowen,  in  his  note  to  Ph.  Ev.  vol.  ii.  p.  774,  illustrates  tin 
utility  of  this  practice  by  a  case,  "  in  which  a  highly  respectable  witness,  son^i 
to  be  impeached  through  an  out-of-door  conversation,  by  another  witness,  wbo 
seemed  very  willing  to  bring  him  into  a  contradiction,  upon  both  being  placed 
upon  the  stand,  furnished  such  a  distinction  to  the  latter  as  coirected  his 
memory,  and  led  him  in  half  a  minute  to  acknowledge  that  he  was  wrong. 
The  difference  lay  only  in  one  word.  The  first  witness  had  now  sworn  that  be 
did  not  rely  on  a  certain  firm  as  being  in  good  credit  It  turned  out  that^  in 
his  former  conversation,  he  spoke  of  a  partnership,  from  which  one  name  was 
soon  afterwards  withdrawn,  leaving  him  now  to  speak  of  the  latter  firm  thus 
weakened  by  the  withdrawal.  In  regard  to  the  credit  of  the  first  firm,  he 
had,  in  truth,  been  fully  informed  by  letters.  With  respect  to  the  last,  he  had 
no  information.  The  sound  in  the  title  of  the  two  firms  was  so  neariy  alike, 
that  the  ear  would  easily  confound  them  ;  and  had  it  not  been  for  the  collo- 
quium thus  brought  on,  an  apparent  contradiction  would,  doubtless,  have  been 
kept  on  foot,  for  various  purposes,  through  a  long  trial.  It  involved  an  inquiir 
into  a  credit,  which  had  been  given  to  another  on  the  fraudulent  representa- 
tions of  the  defendant" 


CHAP.  IV.]   IMSPEOnON  OF  OENEUIL  BEOOKDS  OF  THE  BEALH.   1245 


CHAPTER  IV. 


PUBLIO  DOCUMENTS. 


§  1479.^  Writings  are  divisible  iato  two  classes,  Publio  and  §  1333 
Private.  The  former  consists  of  the  acts  of  public  functionaries, 
in  the  Exectttive,  Legislative^  and  Judicial  Departments  of  Govern- 
ment ;  inclnding,  under  thjs  general  head,  the  transactions  which 
official  persons  are  required  to  enter  in  books  or  registers,  in  the 
course  of  their  public  duties,  and  which  occur  within  the  circle 
of  their  own  personal  knowledge  and  observation.  To  the  same 
class  may  be  referred  foreign  acts  of  State,  and  the  judgments 
of  foreign  courts.  In  the  present  chapter  it  is  proposed  to  treat 
of  all  such  public  documents;   and  the  inquiry  will  be  directed 

first,  to  die  MEANS   OF  OBTAINING  AN  INSPECTION  OB  COPY  of  them  ; 

secondly,  to  the  method  of  proving  them ;  and  thirdly,  to  their 

ADMISSIBILITY  AND  EFFECT. 

§  1480.  In  former  times  it  seems  to  have  been  considered  §  1334 
necessary  to  obtain  the  sanction  of  the  Attorney-General,  in  order 
to  entitle  any  private  person  to  inspect,  or  take  copies  of,  the 
general  records  of  the  realm?  At  the  commencement,  however, 
of  the  present  reign  a  better  system  was  established,  and  most  of 
these  invaluable  documents  were  placed  under  the  charge  and 
saperintendence  of  the  Master  of  the  BoUs.  The  statute*  by 
which  this  alteration  was  effected,  contains  no  section  directly 
entithng  the  public  to  inspect  these  documents,  or  declaring 
whether  they  have  any,  or  Vhat  remedy,  id  the  event  of  their 
being  refused  access  to  them ;  but  it  states  in  the  preamble,  that 


1  Or.  Ev.  §  470,  in  great  part. 

*  Legatt  V.  Tollervey,  14  East,  306,  per  Ld.  Ellenborongh ;  Doe  v.  Date,  3 
Q.  B.  619,  per  Williams,  J. 

•  1  &  2  v.,  c.  94.    See,  also,  «  The  Public  Records,  Ireland,  Act,  1867,"  30  & 
31  v.,  c.  70,  Ir. 
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"  it  is  expedient  to  establish  one  record  office  and  a  better  castody, 
and  to  allow  the  free  use  of  any  public  records,  as  far  as  stands 
with  their  safety  and  integrity,  and  with  the  public  policy  of  the 
realm."  It  then  empowers  the  Master  of  the  Bolls  to  make  rules 
*'  for  the  admission  of  such  persons  as  ought  to  be  admitted  to  the 
use  of  such  records/'  and  ''  to  fix  the  amount  of  fees,  if  any/*  to 
be  paid  for  such  use;^  and  it  proceeds  to  authorise  either  his 
Honour,  or  the  Deputy-Keeper  of  the  records,  to  allow  copies  to 
be  made  of  any  of  the  documents  ''  at  the  request  and  cost  of  any 
person  desirous  of  procuring  the  same." '  In  exercise  of  the 
powers  thus  yested  in  him,  the  late  Lord  Langdale  directed,^  that 
all  the  public  record  offices  should  be*  open  daily,  excepting  on 
Sundays  and  a  few  holidays,^ — ^he  prescribed  a  reasonable  scale  of 
fees,*^  which  were  not  chargeable  at  all  to  "  literary  inquirers,^*  • — 
and  he  instructed  the  assistant-keepers  to  give  to  all  applicants 
every  information  and  assistance  in  their  power,  not  merely  from 
the  calendars  and  indexes,  but  also  from  their  own  knowledge  of 
records.'' 

§  1481.  Indeed,  his  Honour  took  from  the  first  a  truly  en-  }US 
lightened  view  of  the  privileges  of  the  public  as  connected  \rith 
these  documents ;  and,  in  a  letter  which  he  wrote  to  the  Premier 
shortly  after  the  passing  of  the  Act,  he  thus  expressed  his  senti- 
ments:— ''The  Eecords  have  justly  been  called  the  Muniments 
of  the  Kingdom  and  the  People's  Evidences;  and  they  ought  to  be 
kept  and  managed  under  such  arrangements,  as  may  afibrd  to  the 
public  the  greatest  facility  of  using  them  that  is  consistent  with 
their  safety.  The  public  ought  to  have  access,  to  them  for  the 
purpose  of  easily  obtaining  information  upon  the  subjects  to 
which  the  records  relate,  and  ought  to  be  enabled  easily  to  obtain 
authentic  copies  of  all  documents,  which  can  be  adduced  as  eTi- 


1  1  &  2  v.,  c  94,  §  9  ;  30&  31  V., c.  70,  §  17,  Ir. 

»  1  &  2  v.,  c.  94,  §  12 ;  30  &  31  v.,  c.  70,  §  19,  Ir. 

>  In  11  Beav.  xzii.  et  seq.,  the  rules  are  set  out  at  lengtk. 

•  -Slid  Bep.  of  Dep.-Eeeper  of  Pub.  Rec.  L,  Append,  p.  14. 

•  Id.,  p.  15. 

•  Letter  of  Lords  of  the  Treasury,  dated  17th  Nov.,  1851. 
'  2nd  Rep.  of  Dep.-Keeper  of  Pub.  Rec.  i.,  App.  p.  15. 
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dence  in  the  establishment  or  defence  of  rights,  which  are  at  issue 
in  the  course  of  judicial  or  Parliamentary  proceedings."  ^ 

§  1482.  Lord  Bomilly,  when  Master  of  the  Bolls,  exhibited,  §  ldd5A 
like  his  predecessor,  a  liberal  intelligence  in  the  management 
of  the  Becord  Office ;  and  in  1866,  on  the  opening  of  the  New 
Search  Booms,'  he  took  the  wise  step  of  abolishing  all  fees 
whateyer  for  searches  and  inspections,  permitting  each  searcher 
to  take  notes,  or  even  examined  copies,  of  any  records,  gratis,^ 
and  retaining  only  moderate  fees  for  the  furnishing  of  authen- 
ticated  copies  of  documents,  or  for  the  attendance  of  clerks  as 
witnesses.^ 

§  1483.  Although,  at  the  present  day,  the  question  whether  the  §  1336 
pubUc  have  a  strict  legal  right  to  inspect  these  records^  is  not  likely 
to  be  mooted,  it  would  be  difficult  to  establish  the  right,  except 
as  to  such  of  the  documents  as  are  the  records  of  the  superior 
courts  of  law  or  equity ;  and  eyen  with  respect  to  these,  it  may 

*  Dated  7  Jan.,  1839,  and  cited  1st  Rep.  of  Dep.-Eeep.  of  Pub.  Rec., 
App.  67. 

*  These  are  open  every  day,  except  Sunday,  Chiistmas  Day  to  New  Yearns 
Day  mclusiye,  Gfood  Friday  and  the  Saturday  following,  Easter  Monday  and 
Tuesday,  Whit  Monday  and  Tuesday,  Her  Majesty's  Birthday,  24th  May, 
and  Coronation  Day,  28th  June,  and  days  appomted  for  public  fasts  or 
thanksgivings.  The  hours  of  attendance  are  from  10  to  4  o'clock,  except  on 
Saturday,  when  the  rooms  dose  at  2.  See  28th  Rep.  of  Dep.-Eeep.  of  Pub. 
Bee.  p.  iv. 

'  "  A  searcher  may  take  notes,  or  a  full  copy  of  any  record,  and  examine  the 
same  with  the  record  with  his  own  agent ;  but  no  o£Scer  shall  examine,  correct, 
or  certify  such  copy  or  extracts.  Tracings  are  not  allowed  without  permission." 
28th  R^.  of  Dep.-Keep.  of  Pub.  Rec.  p.  iv. 

^  The  table  of  fees  is  as  follows : —  £   s,    d, 

Por  authenticated  copies,  per  foL  of  72  words  : 

Docum.  to  the  end  of  reign  of  Qeo.  2 0    10 

Docom.  after  reign  of  Qeo.  2 006 

For  attend,  at  either  H.  of  Pari  to  be  sworn 110 

Do.  do.  or  elsewhere  to  give  evid. ;  or  with 

10  records  or  less  number,  each  day 2    2    0 

Do.  do.  for  each  additional  record,  each  day  .020 

For  attend  on  Master  of  the  Rolls  on  a  Vacatur   .  .        .110 

Do.        to  receive  mortgage-money 0    5    0 

On  payment  of  mortgage-money 0  10    6 

88th  Rep.  of  Dep.-Keep.  of  Pub.  Rec,  App.  2 
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be  doubtful  whether  the  Queen*s  Bench  Division  of  the  High  Court 
would  interfere  by  mandamus,  unless  the  applicant  was  prepared  to 
show  that  he  was  interested  in  the  document  which  he  sought  to 
inspect.^  Indeed,  it  may  be  laid  down  with  tolerable  safety,  as  a 
rule  applicable  alike  to  the  general  records  of  the  realm  and  to  all 
other  writings  of  a  public  nature,  that,  if  the  disclosure  of  their 
contents  would,  in  the  opinion  of  the  court,  or  of  the  chief  execatiTe 
magistrate,  or  of  the  head  of  the  department  under  whose  control 
they  may  be  kept,  be  injurious  to  the  public  interests,  an  inspectioR 
would  not  be  granted.^ 

§  1484.  As  one  of  the  principal  objects  contemplated  by  the  $l8r 
Legislature  in  passing  the  Act  of  1  &  2  Y.,  c.  94,  was  the  estab- 
lishment of  a  general  Record  Office,  in  lieu  of  the  many  reposi- 
tories which  preyiously  existed,  a  new  building  has  been  erected 
on  the  Bolls'  Estate  in  Fetter-lane,  which  is  applied  to  that 
desirable  purpose.'  To  this  building  all  the  records,  which  were 
formerly  deposited  in  the  Tower  of  London,  the  Carlton  Ride, 
and  the  Chapter  House  at  Westminster,  and  many  of  those  which 
used  to  be  kept  in  the  Bolls  House  and  Chapel,  and  in  the  State 
Paper  Office,^  haye  at  length  been  remoyed.  The  Tower  which 
adjoins  the  Chapter  House  at  Westminster,  and  which  was  formerly 
the  prison  of  the  Monastery  there,  is  still,  howeyer,  the  repository 
for  all  original  Acts  of  Parliament. 

§  I486.  Among  the  records  now  under  the  custody  of  the  }  ua 
Master  of  the  Bolls,  may  be  enumerated  the  following : ' — ^All  the 
records  of  the  superior  courts  of  common  law  or  equity,  which  are 
more  than  twenty  years  old;  the  deeds,  books,  documents,  and 
papers  belonging  to  the  suitors  in  Chancery,  which  were  formerly 
under  the  custody  of  the  Master^  of  that  court,  and  deposited  in 


1  See  R.  V.  StaffordBhire  Je.,  6  A  &  £.  99, 100,  per  Ld.  Denman. 
»  Ante,  §§  939, 947. 

*  The  Public  Record  Office  for  Ireland  is  in  Dublin  near  the  Four  Courts. 

*  Some  of  the  State  Papers  of  the  last  half  century  are  deposited  in  tvo 
houses  in  Whitehall  Yard. 

*  For  an  enumeration  of  the  Public  Records  m  Iieland,  see  30  &  31  V 
c.  70,  §  4,  Ir. 
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Sonthampton  Buildings,  and  which  are  now  placed  under  the 
special  care  of  ihe  Clerk  of  Bccords  and  "writs ;  ^  the  records, 
muniments,  and  writings  of  the  Marshalsea,  Palace,  and  Peveril 
Ck>urts,  which  were  abolished  in  1849 ; '  the  records  late  in  the 
custody  of  the  Queen's  Bemembrancer,  including  those  of  the 
abolished  offices  of  the  Pipe,  the  Lord  Treasurer's  Bemem- 
brancer,  the  foreign  Apposer,  the  Clerk  of  the  Estreats,  the  Sur- 
Teyor  of  Green  Wax,  and  the  Clerk  of  the  Nichils ;  the  records 
of  the  Land  Beyenue  Becord  Office,  the  Lord  Chamberlain's 
Office,  the  Augmentation  Office,  the  King's  SilTcr  Office,  the 
Alienation  Office,  and  the  Chirographer's  Office;  records  of  the 
Admiralty  Courts ;  the  log-books  of  the  navy ;  various  branches 
of  the  correspondence  and  documents  of  the  Admiralty  and  Navy 
Soards ;  many  of  the  papers  of  the  War  Office ;  the  charity  com- 
mission papers ;  yarious  records  of  forfeited  estates ;  the  French 
claim  commission  papers ;  duplicates  of  land  and  assessed  taxes ; 
population  returns ;  some  records  relating  to  the  land  revenue  ;  ^ 
many  of  the  equity  records  of  the  Welsh  courts ;  the  fines  and 
reooveries,  and  other  records  of  the  Chester  circuit;  the  records 
of  the  Court  of  Wards  and  Liveries ;  some  of  the  proceedings  in 
the  Star  Chamber  and  the  Court  of  Chivalry ;  the  placita  'forest® ; 
the  Pell  records ;  the  records  of  first  fruits  and  tenths ;  Domes- 
day Book ;  Parliament  rolls ;  statute  rolls ;  patent  rolls ;  close 
rolls;  some  of  the  surveys  of  lands  which  formerly  belonged  to 
tbe  Crown  ;  lieger-books  and  chartularies  of  the  dissolved  monas- 
teries, priories,  &c. ;  and  some  very  valuable  Home,  Foreign, 
Colonial,  and  Treasury  Papers.^    The   legal   reader  will  observe 

1  23  &  24  v.,  c.  149,  §  9  ;  Gen.  Ord.  in  Oh.,  22nd  May,  1866. 
«  12  &  13  v.,  c  101,  §§  14,  16. 

*  As  to  the  remainder,  see  poet,  §  1486. 

*  This  list  is  compiled  from  the  annual  reports  of  the  Dep.-Keeper  of  the 
public  records,  and,  although  not  offered  as  anything  like  a  complete  list,  it 
ifl  believed  to  be  accurate  so  feur  as  it  goes.  Besides  the  documents  enu- 
merated above,  there  are,  at  the  Becord  Office,  a  vast  quantity  of  curious 
xniscellaneous  manuscripts,  minute  books,  indices,  calendars,  &c.,  which  were 
either  collected  by  the  late  Record  Commiss.,  or  by  persons  employed  in  the  Rec. 
Office,  together  with  many  important  transcripts  from  the  royal  or  public 
Axchivea  of  France,  Normandy,  Belgium,  Saxony,  Prussia,  Bavaria,  Ham- 
1>iiigh,  Portugal,  Svritzerland,  and  Italy.  But  all  these  are  merely  deposited  for 
convenience  with  the  M.  R.,  and  are  not  in  official  custody  under  the  Act. 

4  h 
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that  very  many  of  the  docnments  here  alluded  to  are  not  strietly 
records ;  but  this  circumstance  is  rendered  inmiaterial  by  the  Ad 
of  1  &  2  v.,  c.  94,  which  provides  that  the  word  "  records  "  in  that 
Act  shall  be  taken  to  mean  all  rolls,  records,  writs,  books,  proceed- 
ings, decrees,  bills,  warrants,  accounts,  papers,  and  docmnents 
whatsoever  of  a  public  nature,  belonging  to  her  Majesty,  or,  on  the 
14th  of  August,  1888,  deposited  in  any  of  the  offices*  or  places  of 
custody  in  the  Act  mentioned.^ 

§  1486.  In  addition  to  the  records,  which  are  now  placed  under  f  ^ 
the  control  of  the  Master  of  the  Bolls,  there  are  many  other 
documents  of  a  public  character^  the  custody  of  which  belongs  to 
particular  courts  and  offices.  Among  these  may  be  aiiunented 
the  records  of  the  Duchy  of  Lancaster,  which  are  at  present 
deposited  in  Lancaster-place,  adjoining  Waterloo-bridge ;  the 
records  of  the  Duchy  of  Cornwall,  the  repository  for  which  is  at 
Buckingham  Gate;  the  records  of  the  Heralds'  Collie,'  moet 
of  which  will  be  found  either  in  the  College  itself  at  St.  Bennet'a 
Hill,  St.  Paul's,  or  in  the  Harleian  Library;  some  of  the  land 
revenue  records,  which  parties  interested  may  inspect  at  the 
*'  Office  of  land  revenue  records  and  inrolments "  in  Spring 
Gardens ;  ^  the  records  of  baptisms,  marriages,  and  burials  in 
India,^  which  are  deposited  in  Charles-street,  St.  James's  Park,  at 
the  office  of  the  Secretary  of  State  for  India  in  Council ;  and  the 
registers  of  births,  baptisms,  marriages,  and  burials  of  British  sub- 
jects beyond  seas,  which  have  been  transmitted  from  different  British 
embassies  and  factories  on  the  continent  of  Europe  and  elsewhere. 


1  See§§  20,  and  1  &  2.  See,also,30  &3iy.,  c.  70,  §§3,  5,lr. ;  and  38&« 
Y.,  c.  69,  Ir.  Under  this  last  Act  many  parochial  records  have  been  tiansfened 
to  the  Irish  Record  Office. 

'  As  to  these,  see  Hubb.  £v.  of  Sac.  638 — 666. 

>  See  2  W.  4,  c.  1,  §§  16,  20,  22.  Many  of  these  records  are  in  the  BeecMtd 
Office,  ante,  §  1486.  The  audited  accounts  of  the  CommisB.  of  Woods  and 
Forests  are  now  deposited  as  of  record  in  the  Land  BeTenue  Office,  7  &  8  Y^ 
c.  89. 

^  In  Bengal,  from  1713  to  1737 ;  at  Madias,  from  1698  to  1834 ;  in  BombaT, 
from  1709  to  1837  ;  and  at  St.  Helena,  from  1767  to  1835.  See  p.  13  of  BcfL 
of  CommiBs.,  appointed  to  make  inquiries  lespecting  non-parochial  registers^ 
published  1838, 
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and  which  are  now  placed  in  the  registiy  of  the  Consistory  Court  of 
London.^ 

§  1487.  The  Act  which,  in  1857,  estabUshed  the  Court  of  Pro-  §  1339a 
bate, — ^now  transmuted  into  the  Probate  Division  of  the  High  Court, 
— oontains  several  important  provisions  with  respect  to  the  custody 
and  inspection  of  original  wills,  and  the  inspection  of  the  calendars 
of  the  grants  of  probate  and  administration.  In  the  first  place,  all 
persons  who  heretofore  either  had  jurisdiction  to  grant  probate  or 
administration,  or  had  the  custody  of  the  papers  of  any  old  Court 
of  Probate,  are  directed,  upon  receiving  a  requisition  under  the  seal 
of  the  New  Court  from  a  registrar,  to  transmit  to  the  p]|tce  specified 
in  such  requisition,  "  all  [or  one  or  more  'j  records,  wills,  grants, 
probates,  letters  of  administration,  administration  bonds,  notes  of 
administration,  court  books,  calendars,  deeds,  processes,  acts,  pro- 
ceedings, writs,  documents,  and  every  other  instrument  relating 
exclusively  or  principally  to  matters  or  causes  testamentary,  to  be 
deposited  and  arranged  in  the  registry  of  each  district  or  in  the 
principal  registry,  as  the  case  may  require,  so  as  to  be  of  easy  refer- 
ence, under  the  control  and  direction  of  the  Court."  '  The  statute  next 
enacts,  that  ''  there  shall  be  one  place  of  deposit  under  the  control 


^  ^  These  registers  were  first  received  in  the  registry  of  the  Consist.  Court  of 
London,  in  1816,  and  may  be  divided  into  three  classes : — 1.  Certificates  of 
baptisms  and  maniages,  bearing  the  signatures  of  the  parties  and  witnesses 
(which,  with  very  few  exceptions,  is  the  case)  and  authenticated  hj  the  British 
envoy  or  minister,  as  having  been  performed  in  his  house,  and  which  have 
from  time  to  time  been  sent  through  the  Foreign  Office  to  the  registry  of  the 
Bp.  of  London.  In  this  class  may  be  included  the  registers  from  Oporto  from 
1706  to  1802,  and  the  registers  from  the  Cape  of  Good  Hope,  Gibraltar,  and 
Geneva.  These  are  the  original  books,  in  which  the  entries  are  signed  by  the 
parties,  and  authenticated  by  the  chaplains.  2.  Transcripts  from  original 
Rigiitera,  certified  by  the  noinisters  of  the  different  places,  in  the  same  man- 
ner as  the  transcripts  under  the  Act  of  52  G.  3,  c.  146,  for  the  regulation  of 
^nnscripts  deposited  with  the  registrars  of  the  several  dioceses.  A  book  of 
transcripts  also  from  the  register  kept  at  the  British  embassy  in  Paris,  from  1816 
to  1833,  and  continued  to  the  present  time ;  and  a  transcript  of  the  registers  of 
St  Petersburgh  from  1706  to  tiie  present  time.  3.  A  book  of  registers,  trans- 
autked  from  Oronstadt,  which  appear  to  have  been  transcribed,  but  they  are 
net  certified  as  snch." — ^p.  11  of  Bep.  of  Commiss.,  cited  in  last  note. 

'  This  amendment  was  introduced  into  the  Eng.  Act  by  §  27  of  21  &  22  Y 
CW.  »  20&21  V.,c.77,§89;  20 &  21  V., c. 79, §  96, Ir. 

4  L  2 


1252  INSPECTION  OF  RECORDS  OP  THE  SUPERIOR  COURTS.  [PART  m. 

of  the  Court," — which  place  for  the  present  is  fixed  by  order  of 
council  at  No.  6,  Great  Knight  Rider-street,  Doctors'  Commons,' — 
"  in  which  all  the  original  wills  brought  into  the  court,  or  of 
which  probate  or  administration  with  the  will  annexed  is  granted 
under  this  Act  in  the  principal  registry  thereof,  and  copies  of  all 
wills  the  originals  whereof  are  to  be  preserved  in  the  district  r^is- 
tries,  and  such  other  documents  as  the  court  may  direct,  shall  be 
deposited  and  preserved,  and  may  be  inspected,  under  the  control 
of  the  court,  and  subject  to  the  rules  and  orders  under  this  Act,*' ' 
Lastly,  the  judge  of  the  court  is  directed  to  cause  calendars  of  the 
grants  of  probate  and  administration  to  be  made  and  printed  from 
time  to  time,  and  copies  of  these  calendars  are  to  be  deposited  in 
the  district  registries,  the  office  of  her  Majesty's  PreiogatiTe  in 
Dublin,  the  office  of  the  commissary  of  the  county  of  Midlothian  in 
Edinburgh,  and  such  other  offices  as  the  court  may  order,  *'  and 
may  be  inspected  by  any  person  on  payment  of  a  fee  of  one  shilling 
for  each  search,  without  reference  to  the  number  of  calendars 
inspected."* 

§  1488.*  With  respect  to  the  Reeoi'da  of  the  Queen^s  Courts^  it  §  ttl 
has  been  admitted,  firom  a  very  early  period,  that  the  inspection  and 
exemplifteation  of  these  documents  are  the  common  right  of  the 
public :  and  this  right  was  extended  by  an  ancient  ordinance  <ff 
statute^  to  cases  where  the  subject  was  concerned  against  the 
Crown.  That  statute,  however,  has  recently  been  repealed  ;*  and  as 
the  common  law  on  which  it  was  partly  founded,  simply  relates  to 
such  records  as  are  required  by  the  subject  for  the  purpose  of  being 
given  in  evidence,  a  prisoner  who  is  charged  either  with  high  treasoD 
or  felony,  is  certainly  not  entitled, — ^unless  he  be  so  by  legislative 
interference, — ^to  a  copy  of  the  indictment  or  of  any  of  the  proceedings 
against  him.^  In  most  cases  of  treason,  indeed,  the  accused  must 
now  be  supplied,  ten  clear  days  before  his  trial,  with  a  copy  of  the 


»  See  Gazette  of  4th  Dec.,  1867. 

8  20  &  21  v.,  c.  77,  §  66 ;  20  &  21  V.,  c.  79,  §  71,  Ir. 

»  20  &  21  v.,  c.  77,  §§  67, 68.    See,  also,  20  &  21  V.,  c.  79,  §§  72, 73,  Ir. 

*  Qr.  Ev.  §  470,  in  part,  as  to  first  five  lines.  *  46  E.  3, 

«  St.  L.  Rev.  Act,  1871. 

'  R.  V,  Ld.  Preston,  12  How.  St.  Tr.  658—663 ;  Foet  C.  L.  228, 229. 
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indictment^  but  this  privilege  is  allowed  him  in  consequence  of 
statutes  having  been  passed  for  that  purpose  in  the  reigns  of  King 
William  m.^  and  Queen  Anne.^  Still,  in  ordinary  cases  of  felony, 
including  that  class  of  treasons  which  consists  in  compassing  the 
death  or  personal  injuiy  of  the  Sovereign,'  the  occtLsed  is  not,  even  at 
the  present  day,  entitled  to  a  copy  of  the  indictment ;  but  all  that  he 
can  claim  as  of  right  is,  to  have  it  read  slowly  to  him  in  open  court.^ 
This  role, — ^which  is  the  very  essence  of  injustice,^ — fortunately 
does  not  extend  to  tniedemeanors ;  the  common  law,  with  an  incon- 
sistency which  admits  of  no  sensible  explanation,  having  vouchsafed 
to  parties  liable  to  fine  and  imprisonment  a  privilege,  which  it  refuses 
to  persons  on  trial  for  their  lives.'    With  respect  to  the  depositions 

»  7W.3,c3,§l. 

'  7  A.,  c.  21,  §11,  wbicli  enacts,  that  copies  of  all  indictments  for  high 
treason  and  nusprision  of  treason,  ^  shall  be  delivered  to  the  party  indicted  ten 
days  before  the  trial,  and  in  presence  of  two  or  more  credible  witnesses/*  This 
enactment  is  extended  to  Ireland  by  the  Act  of  17  &  18  Y.,  c.  26.  See,  also,  5 
G.  3,  c  21,  §  1,  Ir. 

s  See  39  &  400. 3,  c.  93 ;  1  &  2  Q.  4,  c.  24,  §  2,  Ir. ;  6  &  6  V.,  c.  61,  §  1. 
See,  also^  ante,  §  958. 

*  E.  «.  Parry,  7  C.  &  P.  838,  per  BoUand,  B. ;  R.  tJ.  Vandercomb,  2  Lea.  711, 
712 ;  B.  V.  Cruise,  Ir.  Cir.  R.  674,  per  Torrens,  J.  l]hough  this  seems  to  be 
the  present  law  in  Ireland,  it  is  a  curious  &ct,  that  in  1641,  the  Irish  judges 
unanimously  resolved  that  they  had  no  power  by  law  to  refuse  to  give  to  the 
accused  a  copy  of  the  indictment ;  and  the  Irish  House  of  Commo^s  in  the 
aame  year  declared,  that  judges  ought  not  to  deny  copies  of  indictments  to 
parties  indicted.  See  an  able  note  on  this  subject  in  Ir.  Cir.  R.  375 — 378. 
See,  also,  Bothe's  case,  M.  666. 

*  Mr.  Chitty  observes  on  this  subject,  '<  It  is  a  remarkable  circumstance  that 
the  "RngliAh  law  should  allow  so  much  nicety  to  prevail  with  respect  to  formal 
defects  in  the  indictment,  and  yet  afford  the  defendant  so  little  opportunity  of 
diacoveiing  them."  1  Chit.  Cr.  L.  403.  The  flagrant  absurdity  of  the  one 
role  caused  the  as  flagrant  injustice  of  the  other. 

*  ImAj  Fulwood's  case,  Cro.  Car.  483 ;  1  Chit  Cr.  L.  404.  The  Act  of  60 
O.  3  &  I  G.  4,  c  4,  §  8,  enacts,  apparently  pro  majori  cauteUt,  that  <<  in  all 
eaaea  of  prosecutions  for  misdemeanors,  instituted  by  the  Att  or  Sol.-Qen.  in 
the  Cts.  [of  K.  B.  at  Westm.  or  Dublin,  or  at  any  session  of  the  peace,  session 
of  oyer  and  terminer,  great  session  or  session  of  gaol  delivery  in  Eng.  or  Irel.], 
the  court  shall,  if  required,  make  order  that  a  copy  of  the  information  or  in- 
dictment shall  be  delivered  after  appearance  to  the  party  prosecuted,  or  his 
clerk  in  court  or  attorney,  upon  application  made  for  the  same,  free  from  all 
expense  to  the  party  so  applying ;  provided  that  such  party,  or  his  clerk  in 
ermrt  or  attorney,  shall  not  have  previously  received  a  copy  thereoL"  See, 
mlfio,  7  &  8  G.  4,  c.  53,  §  42. 
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upon  which  a  prisoner  has  been  oonunitted  or  held  to  baili  piepir 
ratory  to  his  being  tried  for  some  indictable  crime,^  he  i8  iKm 
entitled  by  statute,  not  only  to  inspect  them  at  the  trial  ivithoot 
fee,^  but  also  to  obtain  copies  of  them  on  payment  of  a  small  sm 
whateyer  be  the  nature  of  the  offence  imputed.^ 

§  1489.  It  has  been  doubted  whether  a  person  tried  far  fdn^  \^ 
and  acquitted  is  entitled  to  a  copy  of  the  record  of  his  acquittal,  far 
the  purpose  of  giving  it  in  eyidence  in  an  action  for  maUeiom  yo- 
secution.^    This  doubt  has  arisen  in  consequence  of  an  order  made 


^  A  person  who  has  been  committed  for  want  of  sureties  to  keep  the  peioe 
cannot  demand  a  copy  of  the  ezaminationB  on  which  the  commitment  jk^ 
ceeded ;  Ex  parte  Humphrys,  19  L.  J.,  M.  C.  189 ;  1  L.  M.  &  P.  3S3,  S.  C 
nom.  R  V,  Herefordshire  Js. 

3  6  &  7  W.  4^  c.  114,  §  4,  enacts,  that  ''all  persons  under  tiial  flhall  It 
entitled,  at  the  time  of  their  trial,  to  inspect,  without  fee  or  reward,  all  dqiofr 
tions  (or  copies  thereof)  which  have  been  taken  against  them,  and  retained 
into  the  court  before  which  such  trial  shall  be  had." 

*  11  &  12  v.,  c.  42,  §  27,  enacts,  that  <<  at  any  time  irfter  the  exammitHtf 
aforesaid  shall  have  been  completed,  and  before  the  first  day  of  the  aaaiiei  ff 
sessions,  or  other  first  sitting  of  the  court,  at  which  any  person  so  oommitteil  to 
prison  or  admitted  to  bail  as  aforesaid  is  to  be  tried,  such  person  may  xeqniR 
and  be  entitled  to  have  of  and  from,  the  officer  or  person  having  the  cmtodyv 
the  same,  copies  of  the  depositions  on  which  he  shall  have  been  committed  cr 
bailed,  on  payment  of  a  reasonable  sum  for  the  same,  not  exceeding  st  the  nte 
of  three  hali^nce  for  each  folio  of  ninety  words."  See,  also,  82  V.,  c  33,{  >> 
which  enacts,  that  **  at  any  time  after  all  the  depositions  of  witnesBei  Ad 
have  been  taken,  every  person  against  whom  any  coroner's  jury  may  haw 
found  a  verdict  of  manslaughter  shall  be  entitled  to  have,  from  the  pencil 
having  custody  thereof,  copies  of  the  depositions  on  which  such  verdiet  ihiH 
have  been  found,  on  payment  of  a  reasonable  sum  for  the  same,  not  exceeding 
the  rate  of  three  halfpence  for  every  folio  of  ninety  words."  Why  this  jon- 
lege  is  confined  to  persons  chained  with  manslaughter,  it  is  not  veiy  ei^  ^ 
explain.  The  Irish  law  is  regulated  by  §  14  of  14  &  15  Y.,  c  03,  which  co«fl» 
that  **  at  any  time  after  the  examinations  in  any  proceedings  for  an  indictav 
offence  shall  have  been  completed,  and  on  or  before  the  first  day  of  the  •■** 
or  sessions,  or  other  first  sitting  of  the  court  at  which  any  person  committed  to 
gaol  or  admitted  to  bail  is  to  be  tried,  such  person  may  require  and  sluD  ^ 
entitled  to  receive  from  the  officer  or  person  having  the  custody  of  the  obc. 
copies  of  the  depositions  on  which  he  shall  have  been  conunitted  or  bailed  (or 
copies  of  depositions  taken  at  any  inquest  in  case  of  murder  or  mandanghtff^ 
on  payment  of  a  reasonable  sum  for  the  same,  not  exceeding  a  sun  at  the  ntt 
of  three  halfpence  for  each  folio  of  ninety  words." 

<  Browne  v.  Gumming,  10  B.  &  C.  70i,    See  R.  v.  Dunne,  Ir.  Cir.  B.  40T, 
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by  fiye  judges  in  the  reign  of  Charles  11.,  for  the  regulation  of  the 
Sessions  at  the  Old  Bailey ;  and  which  directs,  that  *'  no  copies  of 
any  indictment  for  felony  be  given  without  special  order  upon 
motion  made  in  open  court,  at  the  general  gaol  delivery  upon 
motion;^  for  the  late  frequency  of  actions  against  prosecutors, 
which  cannot  be  without  copies  of  the  indictments,  deterreth  people 
from  prosecuting  for  the  King  upon  just  occasions."^  Now,  it  is 
certainly  difficult,  if  not  impossible,  to  establish  the  legality  of  this 
order ;  for  not  only  does  it  appear  to  be  directly  at  variance  with 
the  Act  of  46  Edward  III.,-^which,  as  stated  just  now  in  §  1488, 
was  then  in  force, — ^but  it  seems  also  to  be  wholly  inconsistent  with 
the  provisions  of  Magna  Charta,  "  nuUi  negfibimus  vel  differemus 
jastitiam."  Accordingly,  in  the  case  of  a  prosecution  for  robbery, 
evidently  vexatious,  where  the  prisoner,  after  his  acquittal,  applied 
to  Chief  Justice  Willes  for  a  copy  of  the  indictment,  his  lordship 
refused  to  make  an  order  on  the  subject,  on  the  ground  that  none 
was  necessary;  declaring  that  by  the  laws  of  this  realm,  every 
prisoner,  upon  his  acquittal,  had  an  undoubted  right  to  a  copy  of 
the  record  of  such  acquittal,  for  any  use  he  might  think  fit  to  make 
of  it ;  and  that,  affcer  a  demand  of  it  had  been  made,  the  proper 
officer  might  be  punished  for  refusing  to  make  it  out.^ 

§  1490.  This  statement  of  the  law  would  seem  to  be  substan-  t  X342 
Ually  correct,  and  if  so,  the  order  of  the  judges,  confirmed  though 
it  be  by  a  decision  of  Lord  Holt,^  is  illegal ;  but,  be  this  as  it  may, 
thus  much  may  be  safely  affirmed ;  first,  that  the  order  does  not 
extend  to  misdemeanors,  but  that  in  such  cases  the  prisoner  has  an 
absolute  right  to  a  copy  of  the  indictment  on  which  he  has  been 
either  acquitted  or  convicted;'   secondly,  that  even  in  cases  of 

where  a  piiBoner  having  been  conyicted,  the  court  refosed  to  allow  him  a  copy 
of  the  depooitioiiB  of  a  Crown  witness,  for  the  pnipose  of  assigning  perjury 
iqKmthem.  ^  Sic 

*  7th  Bes.,  cited  in  KeL  3.    The  five  judges  were  Hyde,  C.  J.,  0.  Bridg- 
man,  C.  J.,  Twisden,  Tyril,  and  Kelyng,  Js. 

*  R.  «.  Biangan,  1  Lea.  27.    See,  also,  Doe  v.  Date,  3  Q.   B.  619,  per 
Williams,  J. 

«  Groenvelt  v.  Borrell,  1  Ld.  Bay.  253 ;  Garth.  421,  S.  C. 
»  Monison  v.  Kelly,  1  W.  BL  385,  per  Ld.  Mansfield ;  Evans  v.  Phillips,  2 
Selw.  N.  P.  1072,  8th  £d.,  per  Adams,  B. 
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felony,  where  the  party  acquitted  brings  an  action  for  maUcions 
prosecution,  the  judge  at  Nisi  Prius  is  bound  to  receive  in  evidence 
a  true  copy  of  the  indictment,  though  proved  to  have  been  obtained 
without  an  order ;  ^  and  lastly,  that,  for  the  purpose  of  pleading  autre- 
fois acquit,  or  autrefois  convict,  the  prisoner  is  entitled  to  have  a 
copy  of  the  former  record,  whatever  be  the  nature  of  the  accusation; 
and  if  the  court  where  he  was  first  tried  refuses  to  grant  him  one, 
the  Queen's  Bench  Division  of  the  High  Court  will  enforce  his  right 
by  mandamus.' 

§  1491.  Independent  of  the  general  law  which  governs  the  rig^t  {  uCa 
to  inspect  and  take  copies  of  the  records  of  courts  of  justice,  the 
Bankruptcy  Bules  of  1870  contain  several  special  regulations  on 
the  subject.  Thus,  B.  9,  after  declaring  that  ''  all  proceedings  of 
the  court  shall  remain  of  record  in  the  court,"  goes  on  to  provide, 
that  '^  they  may  at  all  reasonable  times  be  inspected  by  the  trustee, 
the  bankrupt,  and  any  creditor  who  has  proved,  or  any  person  on 
their  behalf."  B.  12  next  provides,  that,  **  all  office  copies  of 
petitions,  proceedings,  books,  papers,  and  writings,  or  any  parts 
thereof,  required  by  any  trustee,  or  by  any  person  being  a  bankrupt 
or  debtor  who  has  instituted  proceedings  under  §§  125  or  126  of 
the  Act,  or  by  any  creditor  of  any  such  person,  or  attorney  of  any 
such  person  or  creditor,  shall  be  provided  by  the  Begistrar/'  with- 
out any  unnecessary  delay,  and  at  the  rate  of  twopence  per  folio.' 
Then  comes  B.  289,  under  which  the  Begisters  of  Bankruptcies, 
whether  in  the  London  Court,  or  in  the  County  Courts,  which  the 
Comptroller  in  Bankruptcy  is  bound  to  keep,^  are  "  open  for 
searches  by  the  pubUc  at  all  hours  that  the  office  of  the  ComptroU^ 
is  open,  upon  a  request  in  writing  with  a  search  stamp  [of  Is.] 
affixed  thereon  being  lodged."  Under  B.  244  the  Becord  and  the 
Estate  Book,  which  must  respectively  be  kept  by  the  trustee,' 


1  Legatt  V.  Tollervey,  14  East,  302 ;  Jordan  v.  Lewis,  id.  305,  n. ;  8  Stc 

1122,  s.  a 

*  R.  «.  Middlesex  Js.,  In  re  Bowman,  6  B.  &  Ad.  1113. 

*  The  absurd  change  in  phraseology  between  these  two  rules  cannot  Ml  to 
strike  the  reader  with  astonishment  *  R.  237. 

*  RR.  242,  243.  The  former  rule  provides  that  the  Record  shall  be  kepi 
''according  to  the  Foim  in  the  Schedule,"  but  on  turning  to  the  Schedule,  it 
coutains  no  Form. 
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**  may  be  inspected  by  the  committee  of  inspection  and  the  creditors 

0 

or  their  agents ;  "  while,  under  B.  296,  every  special  or  extra- 
ordinary resolution  passed  at  a  meeting  of  creditors,  and  every 
debtor's  statement  of  affairs,  shall,  when  duly  registered  by  the 
Registrar,  "  be  open  for  inflpection  by  any  creditor  whose  name 
appears  on  the  statement,  or  by  any  person  on  his  behalf.'' 

§  1492.^  It  is  highly  questionable  whether  the  records  of  inferior  §  1343 
tribunals  are  open  to  the  inspection  of  all  persons  without  dis- 
tinction ; '  but  it  is  clear  that  every  one  has  a  right  to  inspect  and 
take  copies  of  the  parts  of  the  proceedings  in  which  he  is  individu- 
ally interested.  The  party,  therefore,  who  wishes  to  examine  any 
particular  record  of  one  of  those  courts,  should  £rst  apply  to  that 
court,  showing  that  he  has  some  interest  in  the  document  in 
question,  and  that  he  requires  it  for  a  proper  purpose.'  If  his 
application  be  refused,  the  Chancery,  or  the  Queen's  Bench,  Division 
of  the  High  Court,  upon  affidavit  of  the  fact,  may  send  either  for 
the  record  itself  or  an  exemplification ;  or  the  latter  court  will,  by 
mandamus,  obtain  for  the  applicant  the  inspection  or  copy  required. 
Thus,  where  a  person,  after  having  been  convicted  by  a  magistrate 
under  the  game  kws,  had  an  action  brought  against  him  for  the 
same  offence,  the  Court  of  Queen's  Bench  held  that  he  was  entitled 
to  a  copy  of  the  conviction ;  and  the  magistrate  having  refused  to 
give  him  one,  they  granted  a  writ  of  certiorari,  for  the  mere  purpose 
of  procuring  a  copy,  and  of  thus  enabling  the  defendant  to  defeat 
the  action.^  So,  where  a  party,  who  had  been  sued  in  a  court  of 
eonscience  and  had  been  taken  in  execution,  brought  an  action  of 
trespass  and  false  imprisonment,  the  judges  granted  Him  a  rule  to 
jmspect  so  much  of  the  book  of  the  proceedings  as  related  to  the 
suit  against  himself.' 

§  1498.  Indeed,  it  may  be  laid  down  as  a  general  rule,  that  the  §  1344 


>  Gr.  £v.  §  473,  in  some  part 

*  R.  V,  Cheater,  1  Chit  R  297,  299,  per  Abbott,  C.  J^  questioning  Herbert 
r.  Ashburner,  1  Wils.  297. 

»  See  R.  t;.  Wilts.  &  Berks.  Can.  Co.,  3  A.  &  E.  47  ;  R.  v.  Leicester  Js.,  4 
B.  &  C.  892.  *  R.  V.  Midlam,  31]urr.  1720—1722. 

»  WilBon  «.  Rogers,  2  Str.  1242. 
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Queen's  Bench  Division  will  enforce  by  mandamus  the  prodwctian 
of  every  document  of  a  public  nature^  in  which  any  one  of  her 
Majesiy's  subjects  can  prove  himself  to  be  interested.^  Every 
officer,  therefore,  appointed  by  law  to  keep  records,  ought  to  deem 
himself  a  trustee  for  all  interested  parties,  and  allow  them  to  in- 
spect such  documents  as  concern  themselves, — ^without  putting 
them  to  the  expense  and  trouble  of  making  a  formal  application  bt 
a  mandamus.'  But  the  applicant  must  show  that  he  has  some 
direct  and  tangible  interest  in  the  documents  sought  to  be  inspected, 
and  that  the  inspection  is  bona  fide  required  on  some  special  and 
public  ground,'  or  the  court  vrill  not  interfere  in  his  favour ;  and 
therefore,  if  his  object  be  merely  to  gratify  a  rational  curiosity,  or 
to  obtain  information  on  some  general  subject,  or  to  ascertain  &et8 
which  may  be  indirectly  useful  to  him  in  some  ulterior  proceedings, 
he  cannot  claim  inspection  as  a  right  capable  of  being  enforced.^ 
Thus,  the  rate-payers  of  a  county  are  not  entitled  to  inspect  and 
copy  the  bills  of  charges  of  county  officers,  which,  having  been  paid 
by  the  treasurer  under  orders  of  justices,  have  become  items  in  his 
accounts,  and  which  have  been  allowed  by  the  sessions,  and  de- 
posited by  the  clerk  of  the  peace  among  the  county  records.*  For 
in  such  case,  the  individual  rate-payers  would  have  no  power  to  in- 
terfere, even  though  they  might  prove  to  demonstration  that  the 
bills  had  been  improperly  paid  and  allowed. 

§  1494.'  Some  other  books  and  documents  partake  both  of  a  i^^ 
public  and  private  cha/raeter,  and  are  treated  as  the  one  or  the 
other,  according  to  the  relation  in  which  the  applicant  stands  to 
them.  Thus,  a  stranger  has  no  right  to  an  inspection  of  the  rcUs 
of  copyhold  courts  and  of  courts  baron  ;^  but  the  copyhold  tenants 
of  a  manor  are  clearly  entitled  to  inspect  and  take  copies  of  such 
parts,  though  of  such  parts  only,'  of  the  court  rolls,  as  relate  to 

*  R.  V,  Staffordflhire  Je,,  6  A.  &  E.  99,  100,  per  Ld.  Denman.  «  Id. 

»  Ex  parte  Briggs,  28  L.  J.,  Q.  B.  272  ;  1  E.  &  E.  881,  S.  C.  \ 

*  R.  V,  Staffordshire  Js.,  6  A.  &  E.  100, 101,  per  Ld.  Denman. 

*  Id.  84 ;  overruling  R.  t.  Leicester  Js.,  4  B.  &  C.  891.    See,  also,  R.  «. 
St.  Marylebone,  5  A.  &  E.  268. 

*  Qr.  Ev.  §  474,  as  to  first  three  lines. 
Crew  V.  Saunders,  2  Str.  1005  ;  R.  v.  Shelley,  3  T.  R  142,  per  Buller,  J. 
R  V.  Merchant  Tailors'  Co.,  2  B.  &  Ad.  128, 129,  per  Littledale,  J. 
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their  own  titles,  privileges,  or  interests ;  and  this,  too,  whether 
an  action  he  pending  or  not.^  Indeed,  by  a  general  rule  of  court,^ 
it  is  determined,  that ''  an  order  upon  the  lord  of  a  manor  to  allow 
the  usual  limited  inspection  of  the  court  roUs,  on  the  application  of 
a  copyhold  tenant,  may  be  absolute  in  the  first  instance,  upon  an 
affidavit  that  the  copyhold  tenant  has  applied  for  and  been  re- 
fused  inspection."  It  has  been  held,  that  this  last  rule  is  not 
strictly  confined  to  cases  where  the  applicant  is  a  copyhold  tenant ; 
but  if  he  has  a  prima  fiu^ie  title  to  a  copyhold,'  or  is  otherwise  inter- 
ested in  copyhold  property,^  as,  for  instance,  if  he  is  the  devisee  of 
a  rent-charge  on  such  property,^  the  court  will  grant  him  a  rule  for 
a  mandamus  absolute  in  the  first  instance.  Even  h  freehold  tenant 
of  a  manor  has  a  right  to  inspect  the  court  rolls ;'  though  it  may, 
perhaps,  be  doubtful,  whether  he  must  not  first  show  that  some 
suit  is  actually  depending.^ 

§  1495.  Again,  the  hooks  of  a  corporation  are,  at  common  law,'  §  13I6 
xegarded  as  public  to  a  certain  extent  with  respect  to  its  members, 
but  private  with  respect  to  strangers.  Thus,  on  the  application  of 
a  member^  the  Queen's  Bench  Division  will,  in  general,  grant  a  rule 
for  a  limited  inspection  of  the  documents  of  the  corporation,'  pro- 
Tided  it  be  shown  that  such  inspection  is  requisite  with  reference 
either  to  an  action  then  instituted,  or  at  least  to  some  specific  dis- 
pute or  question  depending,  in  which  the  applicant  is  interested  ;^^ 


>  R.  V,  Tower,  4  M.  &  Sel.  162  ;  R.  «.  Lucas,  10  East,  235. 

*  Reg.  Gen.,  H,  T.,  2  W.  4,  §  102  ;  3  B.  &  Ad.  389.  This  rule  does  not  seem 
to  have  been  annulled  by  the  New  Practice  Rules  of  1853,  as  these  last  only 
annul ''  all  existing  written  rules  of  practice  "  '^  in  regard  to  dvil  aetians"  See 
1  £.  &  B.  App.  iL  s  R.  v.  Lucas,  10  East,  235. 

*  Ex  parte  Hutt,  7  DowL  690,  per  Coleridge,  J. 

*  Ex  parte  Barnes,  2  Dowl.  N.  S.  20,  per  Wightman,  J. 

*  Addington  9.  Qode,  2  W.  Bl.  1030 ;  Hobson  v.  Parker,  Barnes,  237,  cited 
by  Boiler,  J.,  in  3  T.  R.  142 ;  Warrick  v.  Queen's  Coll.,  Oxford,  3  Law  Rep., 
£q.  683  ;  36  L.  J.,  Ch.  505,  S.  C.  nom.  Warwick  v.  Queen's  ColL 

7  R.  9.  AUgood,  7  T.  R.  746.  But  see,  R.  v.  Lucas,  10  East,  235,  and  K 
r.  Tower,  4  M.  &  SeL  162. 

*  Ab  to  the  Stat  Law,  see  post,  §§  1504—1507. 
»  R.  «.  Beverley,  8  DowL  140. 

>*  R.  V.  Merchant  Tailors'  Co.,  2  B.  &  Ad.  115 ;  In  re  Burton  and  the  Saddlers^ 
Co.,  31  L.  J.,  Q.  B.  62. 
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bnt^  even  in  this  case,  the  inspection  will  be  granted  to  snch  an 
extent  only  as  may  b^  necessary  for  the  particular  occasion.^  The 
rule  appears  to  have  been  sometimes  laid  down  more  broadly,  and 
the  language  ascribed  to  the  court  in  one  or  two  cases,  would 
almost  lead  to  the  inference,  that  members  of  a  corporation  haye  an 
absolute  right,  whenever  they  think  fit,  to  inspect  all  papers  be- 
longing to  the  aggregate  body.^  But  this  doctrine  is  now  property 
exploded ;  the  privilege  of  inspection  being  confined  to  those  cases 
in  which  the  member  of  the  corporation  has  in  view  some  definite 
right  or  object  of  his  own,  and  to  those  documents  which  would 
tend  to  illustrate  such  right  or  object.^  For  instance,  whoe 
certain  members  of  a  corporation  applied  for  a  mandamus  to  the 
master  and  wardens  to  allow  them  to  inspect  all  the  documents  of 
the  corporation,  alleging  their  belief  that  its  afiiairs  were  improperiy 
conducted,  and  complaining  of  misgovemment  in  some  particulaia 
not  affecting  themselves,  nor  then  in  dispute,  the  court  held  thai 
they  had  no  right  on  these  speculative  grounds  to  the  inspection 
prayed,  and  discharged  the  rule  with  costs>  So,  where  some  parties 
were  sued  by  an  incorporated  company  for  alleged  misconduct  in 
making  false  entries  in  the  books  of  the  corporation,  while  acting 
in  the  capacity  of  directors,  the  court  held  that  they  were  not  entitled 
to  a  general  inspection  of  the  company's  books,  at  least  without 
an  affidavit  that  such  inspection  was  necessary  for  their  defence.^ 
In  another  case,  where  a  shareholder,  sued  for  calls,  applied  to  the 
court  for  a  rule  to  inspect  the  minute-books  of  the  company,  and 
of  the  meetings  of  the  directors,  ''  particularly  with  respect  to  the 
calls  "  in  question,  the  application  was  rejected,  as  it  appeared  to 
have  been  made  for  the  purpose,  not  of  assisting  the  defendant  to 
plead  a  particular  plea,  but  of  enabling  him  to  fish  out  a  defence.* 

§  1496.  The  right  of  inspection  which  the  members  of  a  corpo-  §  i^ 
ration  enjoy  being  thus  limited,  it  is  only  just  that  this  right 

»  Hi  V.  Merchant  Tailors'  Co.,  2  B.  &  Ad.  116  ;  In  re  Burton  &  tbe  Saddlcn' 
Co.,  31  L.  J.,  Q.  B.  62. 

2  R.  V.  Hdstmen  of  Newcastle,  2  Str.  1223 ;  R.  ».  Babb,  3  T.  R.  581,  per 
ABhhurst,  J. 

•  R.  V.  Merchant  Tailors'  Co.,  2  B.  &  Ad.  116.  «  Id. 

•  Imperial  Gas  Co.  v.  Clarke,  7  Bing.  96. 

•  Binning.  Brist.  &  Thames  June.  Ry.  Co.  v.  White,  1  Q.  B.  282. 
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should  be  still  more  restricted  in  the  case  of  persons  who  are  not 
members;  and,  accordingly,  unless  the  documents  sought  to  be 
inspected  contain  the  common  evidence  of  some  transaction  be- 
tween the  corporation  and  a  stranger,  or  at  least  furnish  the  rule 
by  which  the  stranger  is  sought  to  be  bound,  he  has  no  right  to 
inspect  them,  eyen  though  he  be  a  defendant  in  a  suit  brought  by 
the  corporation.  Thus,  if  a  corporation  were  to  bring  an  action 
against  a  stranger  for  tolls,  the  courts  could  not  grant  the  defendant 
leaye  to  inspect  the  corporation  muniments.^  But,  if  an  action 
were  brought  against  a  party  residing  in  a  borough,  for  the  breach 
of  a  by-law  restraining  persons,  not  freemen,  from  exercising  trades 
within  the  limits,  the  court  would  compel  the  corporation  to  allow 
the  defendant  to  inspect  the  by-law,  because  it  must  be  taken  to 
hare  been  made  for  the  public  weal,  and  for  the  rule  and  goTem- 
ment  of  persons  dwelling  within  the  borough.' 

§  1497.  The  rules  just  mentioned  apply  with  equal  force  to  §  1343 
parish  books.  Thus,  parishioners  have  a  right  to  inspect  them  for 
ordinary  parochial  purposes,  as,  for  instance,  if  a  dispute  be  pending 
respecting  the  validity  of  a  rate,^  or  the  like ;  but  they  are  not,  as 
it  seems,  entitled  to  have  access  to  them  for  purposes  unconnected 
with  the  affairs  of  the  parish.^  Thus,  access  to  parish  books  has 
been  refused  to  a  parishioner,  who,  being  sued  for  a  libel  upon  the 
yestry  clerk,  sought  to  inspect  the  books,  for  the  purpose  of  enabling 
him  to  plead  a  justification.^  So,  a  parishioner  has  no  right  to  in- 
fipect  parish  books,  for  the  mere  purpose  of  obtaining  information 
to  support  his  claim  to  an  estate  in  the  parish.'  Moreover, 
Birangers  have,  as  a  general  rule,  no  right  to  an  inspection  at  all ;  and 


1  May.  of  Southampton  v,  Qiaves,  8  T.  R.  590  ;  overruling  May.  of  Lynn 
V.  Denton,  1  T.  R.  689,  and  Barnstable  v.  Lathey,  3  T.  R.  303  ;  Bolton  v.  Corp. 
of  Liverpool,  3  Sim.  467 ;  1  MyL  &  K.  88,  S.  C,  recognised  in  Nias  v.  North. 
&  East  Ry.  Co.,  3  MyL  &  Cr.  357. 

*  Haiiison  v.  Williams,  3  B.  &  C.  162. 
s  Newell  9.  Simpkin,  6  Bing.  565. 

«  May  V.  Qwynne,  4  B.  &  A.  301.  In  R.  v.  Harrison,  2  Sees.  Cas.  490 ; 
9  Q.  B.  794,  S.  C,  the  court  refused  to  grant  a  mandamus  for  a  rate-payer  of 
a  township  to  inspect  the  appointment  of  overseers  of  the  poor  for  that  town- 
ship. •  May  V.  Gwynne,  4  B.  &  A.  301. 

•  R.  V.  Smallpiece,  2  Chit  R.  288. 
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80  strictly  was  this  rule  once  enforced,  that  where  a  party  brought 
an  action  of  trespass  against  parish-officers,  for  entering  his  hoiiM 
to  distrain  for  poor  rates,  and  the  defendants  having  ayerred  in 
justification  that  the  house  was  within  the  parish,  the  plaintiff  took 
issue  on  this  fact,  the  court  held  that,  at  common  law,  he  could  not 
demand  an  inspection  of  the  parish  books,  though  the  deCandants 
alleged  that  he  was  a  parishioner,  for  he  himself  denied  the  alle- 
gation.^ However,  in  that  case,  a  bill  of  discovery  having  been 
filed,  the  Court  of  Chancery  ordered  the  defendants  to  produce  the 
rate-books  and  other  parish  documents,  which  related  to  the  matter 
in  question.'  Again,  where  the  inhabitants  of  a  parish  had  indicted 
those  of  a  county  for  non-repair  of  a  bridge,  and  the  question  was, 
which  of  the  litigants  were  liable  to  repair  it,  the  court  refused  to 
compel  the  prosecutors  to  allow  the  defendants  to  inspect  the  paiish 
documents  which  related  to  the  repair  of  the  bridge.' 

§  1498.  The  books  kept  by  commissioners  of  sewers  may  be  men-  $  M 
tioned  in  the  same  category  with  parish  books ;  that  is,  atrangers 
are  not  entitled  to  inspect  them ;  and  even  parties  assessed  to  the 
sewers-rate  have  no  general  right  of  inspection,  but  can  only 
claim  access  to  such  entries  and  proceedings  as  have  reference 
to  the  rate  to  which  they  are  themselves  assessed,  and  to  the 
level  where  their  property  is  situated.^  So,  where  a  person 
was  prosecuted  for  practising  physic,  not  being  a  member  of  the 
College  of  Physicians,  nor  having  a  licence,  nor  being  a  graduate 
of  either  University,  the  court  refused  to  grant  him  a  rule  to 
inspect  the  books  of  the  college,  on  the  ground  that  he  was  not  a 
member  of  that  body.^  It  has  been  held,  however,  that  tkbUkap's 
register  of  presentations  and  institutions  is  kept  for  the  use  of  all 
persons  claiming  title  to  livings  in  his  diocese ;  and,  accordingly, 
where  the  bishop  himself  and  a  private  person  were  adverse 
claimants  of  the  patronage  of  a  particular  benefice,  the  court 


»  Burrell  v,  Nicholson,  3  B.  &  Ad.  649. 

*  Burrell  v,  Nicholson,  1  MyL  &  K.  680. 

*  R.  V.  Buckingham  Js.,  8  B.  &  C.  375. 

*  R.  V.  ConmL  of  Sewers  for  Tower  Haml,  3  Q.  B.  670.    See,  as  to  bookt 
kept  by  the  Metrop.  Board  of  Works,  18  &  19  V.,  c.  120,  §  61. 

»  K  V.  Dr.  West,  cited  2  Wils.  240 ;  6  Mod.  396,  396,  S.  C. 
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granted  a  mandamus  to  compel  the  bishop  to  allow  his  opponent 
to  inspect  so  much  of  the  register  as  related  to  the  benefice  in 
question.^  So,  a  prebendary  may,  at  all  reasonable  times,  inspect 
snch  of  the  charters,  statutes,  injunctions,  and  acts  of  the  Chapter, 
as  may  be  necessary  to  establish  or  illustrate  his  rights  concerning 
his  prebend.^ 

§  1499.  On  a  similar  principle,  fundholders  have  been  held  §  1350 
entitled  to  inspect  and  take  copies  of  such  entries  in  the  deposit 
and  transfer  books  of  the  Bank  of  England,^  or  of  the  East  India 
Company,  as  relate  to  stock  in  which  they  claim  to  be  interested ;* 
and  merchants  can  demand  access  to  such  of  the  Ctistom-hoiLse 
books  as  contain  entries  with  regard  to  their  goods.^  The  same 
doctrine  renders  a  limited  inspection  of  any  other  books  and  docu- 
ments a  matter  of  right,  when  they  constitute  the  common  evidence 
of  transactions  between  public  offices  and  private  individuals,  and 
where  the  inspection  is  necessary  to  establish  some  disputed  claim.' 
On  the  other  hand,  access  to  these  books  will  not  be  granted  in 
favour  of  persons,  who  either  have  no  interest  in  them,  or  who  seek 
to  inspect  them  for  some  private  object  unconnected  with  the  pur- 
poses for  which  the  books  are  kept.  For  instance,  where  a  party 
brought  a  qui  fam  action  against  a  postmaster  for  interfering  in  the 
election  of  a  member  of  Parliament,  the  court  refused  the  plaintiff  a 
rule  to  inspect  the  books  of  the  post-office,  because  the  suit  did  not 
relate  to  any  transaction  in  that  office,  and  the  applicant  had  no 
interest  in  its  books.^ 


»  R  V,  Bp.  of  Ely,  8  B.  &  a  112  ;  S.  C.  nom.  Finch  v.  Bp.  of  Ely,  2  M.  & 
R.  127.  •  Young  v.  Lynch,  1  W.  BL  27. 

s  Foster  v.  Bk.  of  England,  8  Q.  B.  689. 

*  Geeiy  «l  Hopking,  2  Ld.  Ray.  851  ;  7  Mod.  129,  S.  C.  As  to  the  right  of 
inspecting  documents  under  **  the  Colonial  Stock  Act,  1877,"  see  40  &  41  V.^ 
e.  60,  §§  1, 18. 

*  Crew  V.  Saunders,  2  Str.  1005. 

*  See  note  by  Mr.  Nolan  to  R  v.  ^0Btmen  of  Newcastle,  2  Str.  1223,  where 
all  the  older  authorities  on  the  subject  are  collected  and  classified.  See, 
alaoy  R  V,  King,  2  T.  R  235,  per  Ashhuist,  J.,  as  to  the  assessments  of  the 
land  tax. 

'  Grew  V.  Saunders,  2  Str.  1005.  See  Atherfold  v.  Beard,  2  T.  R  610 ; 
Benson  v.  Post,  1  Wils.  240.    See,  also,  ante,  §  1497. 
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§  1500.  In  accordance  with  the  inyariable  rule  which  protects  a  f  1231 
witness  or  party  from  being  compelled  to  furnish  evidence,  that  may 
expose  him  to  a  criminal  charge,^  the  Court  will  neyer  oblige  a  person 
to  allow  the  inspection  of  either  public  or  private  documents  in  his 
custody,  where  the  inspection  is  sought  for  the  purpose  of  support- 
ing a  prosecution  against  himself.^  An  information  in  the  nature 
of  a  quo  warranto  is  not  considered  as  a  criminal  proceeding  within 
the  meaning  of  this  rule  ;^  nor  is  a  mandamus,  at  least  if  the  object 
be  to  enforce  a  civil  right  ;^  but  where  the  lord  of  a  manor  was  in- 
dicted for  not  repairing  the  bank  of  a  river  ratione  tenursB,  it  was  in 
vain  urged  in  support  of  a  rule  to  inspect  the  court  rolls,  that  the 
indictment,  though  in  form  a  criminal  proceeding,  was  really  to  tiy 
the  right  of  repair,  which  was  a  civil  right.'^ 

§  1501.  Where  writs,  or  other  proceedings  in  a  cause,  are  f  ^ 
officially  in  the  custody  of  an  officer  of  the  court,  it  may  be  doubtftil 
whether  he  can  be  compelled  to  permit  them  to  be  inspected  for  ihe 
purpose  of  furnishing  evidence  in  a  civil  action  against  himself. 
For  instance,  if  an  action  be  brought  against  the  keeper  of  White- 
cross-street  prison'  for  the  escape  of  a  debtor,  has  the  plaintiff 
a  right  to  inspect  the  writ  by  which  the  debtor  was  committed  to 
the  defendant's  custody  ?  On  this  point  the  old  courts  of  Queen's 
Bench  and  Common  Pleas  came,  a  few  years  ago,  to  opposite 
conclusions.^ 

§  1502.  In  all  cases  where  the  interference  of  a  court  is  required  §  lasa 
in  order  to  obtain  the  inspection  of  a  document,  it  must  appear  by 
affidavit  that  an  express  demand  to  inspect  has  been  made  to  the 


»  Ante,  §  1453. 

«  Wigr.  Disc.  §§  130—132,  268— 270, 286,  et  seq. ;  Ld.  Montague  v.  Dndman, 
2  Ves.  Sen.  397  ;  Glyn  v.  Houston,  1  Keen,  329  ;  R  v,  Pumell,  1  W.  BL  37 ; 
1  Wils.  239,  S.  C. ;  R.  v.  Heydon,  1  W.  Bl.  361  ;  R.  r.  Buckingham  Js.,  8  B. 
&  C.  376  ;  R.  v.  ComeliuB,  2  Str.  1210  ;  1  Wils.  142,  S.  C.  See  Biadshaw  v. 
Murphy,  7  C.  &  P.  712,  sed  qu.  ^ 

»  R.  V,  Shelley,  3  T.  R.  141 ;  R.  v,  Babb,id.  582  ;  R.«.  Pumell,  1  W.  BL  45. 

*  R  V.  Ambergate,  &c.,  Ry.  Co.,  17  Q.  B.  957. 

»  R.  V,  E.  Cadogan,  5  B.&  A.  902;  1  D.&  R.  550,  S.  C. 

•  25  &  26  v.,  c.  104. 

7  Fox  V.  Jones,  7  B.  &  C.  732  ;  Davies  v.  Brown,  9  Moore,  778.  See,  also, 
R.  V,  Sheriff  of  Chester,  1  Chit.  R.  477. 
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proper  quarter,  and  has  been  distinctly  refused,^  It  seems  also  that 
this  demand  must  come  either  directly  from  the  applicant  or  indi- 
rectly from  his  agent,  and  that  it  will  not  snfSoe  if  it  be  made  by  a 
person  whom  the  agent  has  employed  for  that  pnrpose.^  In  stating 
that  there  must  be  a  distinct  refusal,  it  is  not  meant  that  the  word 
^'refiise  "  or  any  equivalent  expression  should  be  employed,  but  it 
will  be  enough  if  the  party  applied  to  shows  clearly  by  his  conduct 
that  he  is  determined  not  to  do  what  is  required.'  Still,  nothing 
short  of  this  will  suffice ;  and  therefore,  where  a  shareholder  in  a 
company  applied  to  the  committee  for  leave  to  inspect  the  books  of 
the  company,  and  was  told  by  the  chairman  that  the  committee 
would  take  time  to  consider  the  request ;  whereupon,  ten  days 
afterwards,  he  again  applied  to  the  clerk,  who  refused  inspection, 
though  it  did  not  appear  that  the  refusal  was  authorised  by  the 
committee ;  the  Court  of  Queen's  Bench  held  that  no  sufficient 
refusal  by  the  committee  had  been  proved,  to  warrant  the  making 
absolute  a  rule  for  a  mandamus.*^  If,  on  the  application  of  a  party, 
the  liberty  to  inspect  books  be  offered  as  a  favour,  though  not  as  a 
riffht,  and  be  consequently  declined  by  the  applicant,  it  may  be 
questionable  whether  the  Court  will  interfere.^  Where  a  party 
applied  to  a  judge  on  summons  for  leave  to  inspect  certain  books, 
but  the  judge,  after  hearing  both  parties,  referred  the  question  to 
the  (ourt,  it  seems  to  have  been  considered  that  the  proceedings  at 
chambers  were  equivalent  to  a  demand  and  refasal.' 

§  1608.  The  preceding  observations  have  been  confined  to  those  §  I3u4 
cases  where  the  right  of  inspection  depends  upon  the  common 


»  R.  r.  Wilts.  &  BerkB.  Can.  Co.,  3  A.  &  E.  477  ;  5  N.  &  M.  344,  S.  C. ;  R. 
r.  Brifitol  &  Exeter  Ry.  Co.,  4  Q.  B.  162.  But  the  objection  that  the  affidavitA 
(iiKloBe  no  safficient  demand  and  refasal  must  he  taken  before  the  merits  are 
diflcussed,  4  Q.  B.  171,  per  Ld.  Denman,  recognising  R.  v.  East.  Cos.  Ry.  Co., 
10  A.  &  R  531,  545,  n.  b.  *  Ex  iwirte  Hutt,  7  Dowl.  690. 

•  R.  V,  Brecknock  &  Abei??.  Can.  Co.,  3  A.  &  E.  222,  223,  per  Ld.  Denninn 
k  Littledale,  J. 

*  R.  V.  Wilts.  &  Berks.  Can.  Co.,  3  A.  &  E.  477  ;  5  N.  &  M.  344,  8.  C. 

»  R.  V.  Trust,  of  Northleach  &  Witney  Roads,  5'  B.  &  Ad.  978,  982,  per  Ld. 
Denman. 
«  Binning.  BriKt  &  Thames  Junct.  Ry.  Co.  v.  White,  1  Q.  B.  282,  286  ;  4 

P.  &D.  649,S.C. 
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law;  but  it  now  becomes  necessary  to  adveft  to  some  ttaintft, 
which  especially  provide  for  the  keeping  of  pardcnlar  pnhiie 
documents,  and  for  their  inspection  by  parties  interested.  Tkas 
the  Act  of  6  &  7  W.  4,  c.  86, — as  amended  by  the  Biitba  aad 
Deaths  Begistration  Act,  1874,^ — entitles  any  person  to  seaidi  tint 
register-books  of  hirth$^  baptisnu,  marriages,  deaUUf  ami  hmrMb^ 
and  the  indexes  thereto,  and  to  demand  certified  copies  of  say 
entry  in  the  books,  on  payment  of  a  small  fee  ;^  the  Act  of  16  & 


»  37  &  38  v.,  c.  88. 

'  6  &  7  W.  4,  c.  86,  §  35,  enacts,  that  **  eveiy  rector,  vicar,  or  cniate,  nd 
eyeiy  registrar,  registering  officer,  and  sedetarr,  who  shall  havB  the  heepbg 
for  the  time  being  of  any  register-hook  of  hirths,  deaths,  or  maziiages^  shaD  it 
all  reasonable  times  allow  searches  to  be  made  of  any  regitter-iook  t»  hU  iaef- 
ing"  [This  will  include  register-books  of  hapHsmt  and  hiuriaUy  which  the 
rector,  vicar,  or  curate  of  each  parish  is  bound  to  keep,  under  the  proriakms  d 
52  G.  3,  c.  146,  §  5.]  **  And  shall  give  a  copy  certified  under  his  hand  of  aar 
entry  or  entries  in  the  same,  on  payment  of  the  fee  hereinafier  mentioiied ; 
(that  is  to  say,)  for  every  search  extending  over  a  period  not  more  than  our 
year,  the  sum  of  one  shilling,  and  sixpence  additional  for  every  additioittl 
year,  and  the  sum  of  two  shillings  and  sixpence  for  every  single  certificate.' 

§  36  is  now  repealed  by  37  &  38  V.,  c.  88,  §  54,  and  in  lieu  thereof  it  is 
enacted,  by  §  32  of  the  same  Act,  that  the  r^;istrar-general  shall  8U]^ly  to  the 
superintendent  registrars  suitable  forms  and  indexes  with  respect  to  births  and 
deaths,  and  that  "  every  person  shall  be  entitled  at  all  reasonable  hours  to 
search  the  said  indexes,  and  to  have  a  certified  copy  of  any  entry  or  entrys  in 
the  said  register-books  under  the  hand  of  the  superintendent  registrar,  <m  pay- 
ment in  each  case  of  the  appointed  fee:" — ^that  is,  as  explained  in  the  2iid 
Sched.,  for  a  general  search,  five  shillings  ;  for  a  particular  search,  one  shiUbig  ; 
for  a  certified  copy,  two  shillings  and  sixpence, 

6  &  7  W.  4,  c.  86,  §  37,  enacts,  that  **  the  registrar-general  shall  cause  indexes 
of  all  the  said  certified  copies  of  the  registers  to  be  made,  and  kept  in  the 
general  register  office  ;  and  that  every  person  shall  be  entitled,  on  payment  d 
the  fees  hereinafter  mentioned,  to  search  the  said  indexes  bet¥reen  the  hours  of 
ten  in  the  morning  and  four  in  the  afternoon  of  every  day,  except  Sundays, 
Christmas-day,  and  Good  Friday,  and  to  have  a  certified  copy  of  any  entry  in 
the  said  certified  copies  of  the  registers ;  and  for  every  general  seardi  of  the 
said  indexes  shall  be  paid  the  sum  of  twenty  shillings,  and  for  every  paiticnkr 
search  the  sum  of  one  shilling ;  and  for  every  such  certified  copy  the  sum  d 
two  shillings  and  sixpence,  and  no  more,  shall  be  paid  to  the  registrar-general, 
or  such  other  officer  as  shall  be  appointed  for  that  purpose  on  his  account* 
The  Act  for  registering  marriages,  and  also  the  Act  for  registering  births  and 
deaths,  in  Ireland,  respectively  contain  similar  provisions.  See  7  &  8  V.,c.  51, 
§§  68—70,  Ir.,  and  26  &  27  V.,  c.  11,  §§  50—62,  Ir.  See,  also,  52  G.  3.,  c  146. 
§5. 
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17  V.»  c.  184,^  and  the  Registration  of  Burials  Act,  1864,'  contain 
similar  provisions  with  respect  to  searches  to  be  made  in,  and 
copies  and  extracts  to  be  taken  from,  the  registers  of  burials 
respectively  kept  under  the  directions  of  the  Metropolitan  Inter- 
ment Act,'  and  of  those  Acts ;  the  Act  for  Marriages,  passed  in 
the  last  reign,  enacts  that  the  *^  marriage  notice  book,"  which  the 
superintendent-registrar  is  bound  to  keep,  shall  be  ''open  at  all 
reasonable  times  without  fee  to  all  persons  desirous  of  inspecting 
the  same  "  ;^  while,  under  the  Acts  of  8  &  4  Y.,  c.  92,  and  21  &  22 
Y.,  0.  26,  which  respectively  provide  for  the  deposit  of  certain  non^ 
parochial  registers '  in  the  (Custody  of  the  registrar-general,  every 

*  $  8  enacts,  that  "  all  burials  within  any  bnrial-groimd  provided  under" 
the  Act  of  15  &  16  Y.,  c.  85,  "  or  this  Act,  shall  be  registered  in  a  register- 
book  to  be  provided  by  the  burial  board  providing  such  ground,  (or  where  the 
eame  is  provided  by  the  commiBsioners  of  sewers  of  the  city  of  London,  then 
l>y  such  commissioners,)  and  kept  for  that  purpose  according  to  the  laws  in 
force  by  which  registers  are  required  to  be  kept  by  the  rectors,  vicars,  or 
curates  of  parishes,  or  ecclesiastical  districts  in.  England  ;  and  such  register- 
book  shall  be  so  kept  by  some  officer  appointed  by  the  said  board  or  commis- 
sioners to  that  duty  ;  and  in  such  register-books  shall  be  distinguished  in  what 
jiarts  of  the  burial-ground,  and  where  the  whole  of  such  burial  ground  is  not 
consecrated  for  interment  according  to  the  rites  of  the  united  Church  of  Eng- 
land and  Ireland,  whether  in  the  portion  so  consecrated  or  in  the  portion  not 
RO  consecrateil  the  .scveml  bodies  (the  burials  of  which  aru  entered  in  such 
register-books)  are  buried  ;  and  in  case  such  burial-ground  has  been  provided 
for  more  than  one  parish,  luch  register  shall  be  kept  or  indexed  so  as  to  # 
facilitate  searches  for  entries  in  such  books,  in  respect  of  bodies  from  the  several 
parishes ;  and  such  register-books,  or  copies,  or  extracts  therefrom  shall  be 
received  in  all  courts  as  evidence  of  the  burials  entered  therein ;  and  copies  or 
transcripts  of  such  register^books,  verified  and  signed  by  such  officer  as  afore- 
said, shall  be  from  time  to  time  sent  to  the  registrar  of  the  diocese,  to  be  kept 
with  the  copies  of  the  other  register-books  of  the  parishes  within  such  diocese, 
and  the  said  register-books,  so  fiu*  as  respects  searches  to  be  made  therein 
and  copies  and  extracts  to  Ix^  taken  therefrom,  fhsll  be  subject  to  the  same 
regulations  as  are  provided  by  an  Act  passed  in  the  seventh  year  of  King 
William  the  Fourth,  intituled  an  Act  for  Registering  Births,  Deaths,  and 
Karriages  in  England,  so  far  as  such  regulationft  relate  to  register-bookB  of 
burials  kept  by  any  rector,  vicar,  or  curate." 

«  27  &  28  v.,  c.  97,  §  6. 
»  15  &  16  v.,  c.  85. 

*  6  &  7  W.  4,  c  85,  §  5  ;  7  &  8  V.,  c.  81,  §§  2,  14,  Jr. ;  26  &  27  V.,  c.  27, 
§§  2,  3,  Ir. 

*  These  registers  conftist  of  more  than  seven  thousand  books,  belonging  to 
one  or  other  of  the  following  religious  communition  :— The  foreign  Protestant 

4  M  2 


1268  INSPECTION   OF  NON-PAROCHIAL  REGISTEBS.        [PABT  HI. 

person  is  entitled,  on  payment  of  certain  fees,  bnt  upon  personal 
application  only}  to  inspect  these  registers  and  the  lists  of  the 
same,'  and  to  have  certified  extracts  of  such  entries  as  he  may 
require.^    A  similar  law  prevails  with  respect  to  the  register  of 

churches  in  England  ;  the  Quakers  ;  the  Presbyteiians ;  the  Independents 
the  Baptists  ;  the  Wesleyan  Methodists,  in  their  several  branches  ;  the  Mon- 
yians  ;  the  Countess  of  Huntingdon's  connection  ;  the  Calvinlstic  Methodists, 
and  the  Swedenborgians.  Besides  these,  a  few  registers  have  been  depodted 
which  belong  either  to  Roman  Catholic,  Irvingite,  Inghamite,  Bible  Christian, 
New  Jerusalemite,  Unitarian,  or  Scotch  Church  congr^i;ations.  The  regisleis 
transmitted  from  the  foreign  Protestant  churches  contain  entries  of  biithi^ 
baptisms,  marriages,  deaths,  and  burials  ;  and  those  sent  by  the  Quakers  are 
registers  of  births,  marriages,  and  deaths.  The  remaining  books  are  ibr  the 
most  part  r^^teni  of  births  or  baptisms,  but  there  are  some  registers  of  deaths 
or  burials,  and  one  or  two  registers  of  marriages.  The  dates  of  these  books 
range  from  the  middle  of  the  16th  century  to  the  year  1840.  Most  of  the 
registers  were  sent  to  the  registrar-general  from  the  minister  of  the  congrega- 
tion to  which  they  belonged,  but  a  valuable  collection  of  these  documents  m 
transmitted  from  Dr.  Williams'  library,  in  Redcross-street,  and  another  smaller 
one  from  the  Wesleyan  Registry  in  Paternoster-row.  It  may  be  obeerved,  that 
the  Jews  have  declined  to  part  with  their  registers,  as  have  also  the  Roman 
Catholic  prelates  in  most  instances.  The  registers,  too,  of  births  and  deaths, 
which  are  kept  at  the  Heralds'  CoUege  from  the  year  1747  to  1783  ;  the  records 
of  Indian  baptisms,  deaths,  and  marriages,  deposited  at  the  office  of  the  Secre- 
tary for  India  ;  and  the  registers  of  births,  baptisms,  marriages,  and  burials  of 
British  subjects  abroad,  transmitted  to  the  registry  of  the  Consistory  Conit  of 
London,  are  excluded  from  the  operation  of  the  Act  See  Report  of  Commisa. 
appointed  to  inquire  into  the  state,  &c.,  of  non-parochial  r^;isteis,  which  was 
presented  to  Parliament  in  1838 ;  and  another  report  of  the  Commias.  bearing 
date  31  Dec.  1857. 

>  See  fly-sheet  to  <' Lists  of  Non-Parochial  Registers,"  published  by  the 
registrar-general,  pursuant  to  the  Act  of  1841. 

'  A  list  of  the  non-parochial  registers  in  the  custody  of  the  r^;iBtrar-genersl 
was  published  in  1841,  and  contains  a  statement — 1,  of  the  number  marked  on 
each  register — 2,  of  the  name  of  the  place  of  worship — 3,  of  the  denomination 
and  date  of  the  foundation — 4,  of  the  name  of  the  last  minister — 5,  of  the 
number  of  the  books  deposited,  and  the  nature  of  the  entries — and,  6,  of  the 
period  over  which  each  register  extends.  Copies  of  this  list  have  been  soit  to 
every  person,  congregation,  or  society,  having  had  the  custody  of  any  of  the 
deposited  registers,  as  ako  to  every  superintendent-registrar,  and  to  the  registiar- 
general,  to  be  open  for  inspection  at  the  respective  offices,  without  fee.  A  list 
of  the  registers  deposited  under  21  &  22  V.,  c.  25,  is  given  in  App.  A  to  the 
Report  of  the  Commiss.  dated  31  Dec.  1857. 

*  3  &  4  v.,  c.  92,  §  5,  enacts,  that  "  the  registrar-general  shall  cause  lists  to 
be  made  of  all  the  registers  and  records  which  may  be  placed  in  his  custody  bv 
virtue  of  this  Act ;  and  every  person  shall  be  entitled,  on  payment  of  the  fe^ 
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marriages  in  the  Ionian  Islands,  which  is  now  deposited  with  the 
Registrar-General.^ 

§  1504.  Again,  the  Municipal  Corpoj'ation  Act^  provides,  that  §  13^* 
the  town-clerk'  of  every  borough  shall,  under  a  penalty  of  601.,^ 
allow  any  person  to  peruse,  without  fee,  first,  the  freeman's  roll  at 
all  reasonable  times,^  and  next,  the  list  of  persons,  either  claiming 
to  have  their  names  inserted  in  the  burgess-list,  or  objected  to 
as  not  entitled  to  be  enrolled  therein,  at  all  reasonable  hours 
during  the  eight  days,  Sunday  excepted,  next  preceding  each  Ist 
of  October ;  *  and  he  is  further  bound  to  furnish  copies  of  these 
respective  documents,  as  also  a  copy  of  the  burgess-roll,  to  every 
person  requiring  the  same,  on  payment  of  a  reasonable  price.^ 
Moreover,  the  treasurer  of  every  borough  must  keep  accounts  of 
his  receipts  and  disbursements,  to  be  open  at  all  reasonable  times 
to  the  inspection  of  any  of  the  aldermen  or  councillors,  who  are 
at  liberty  to  take  copies  or  extracts  from  them ;  and  after  such 
accounts  have  been  audited  each  year,  he  must  make  out  a  full 
abstract  of  their  contents,  a  copy  of  which  may  be  inspected 
or  purchased  by  any  ratepayer.^  Every  burgess,  too,  is  en- 
titled, at  all  reasonable  times,  to  inspect,  and  take  copies  or 
extracts  from,  the  book  in  which  are  entered  the  minutes  of  the 
borough  council,  and  any  order  in  council  for  the  payment  of  any 
money.* 

§  1606.  Under  the  Elementary  Education  Act,  1870,  ''every  §  1365a 


hereinafter  mentioned,  to  search  the  said  Hsto,  and  any  register  or  record  therein 
mentioned,  between  the  hours  of  ten  in  the  morning  and  four  in  the  afternoon 
of  every  day,  except  Sundays  and  Christmas-day,  and  Qood  Friday,  but  sub- 
ject to  such  regulations  as  may  be  made  from  time  to  time  by  the  registrar- 
general,  with  the  approbation  of  one  of  her  Majesty's  principal  Secretaries  of 
State,  and  to  have  a  certified  extract  of  any  entry  in  the  said  registers  or 
recotda ;  and  for  every  search  in  any  such  register  or  record  shall  be  paid  the 
sum  of  one  shilling ;  and  for  every  such  certified  extract  the  sum  of  two 
sliillings  and  Hixpence,  and  no  more." 

>  27  &  28  v.,  c  77,  §  9.  «  B  &  6  W.  4,  c.  76. 

*  See  §  16,  as  to  the  course  of  proceeding,  if  there  be  no  town-clerk. 

M  48.  »  §  6.  *  §  17. 

"§§6,17,23.  •  §»3;  7W.4&1  V.,c.  78,  §22.     . 

•  7  W.  4  &  1  v.,  c  78,  §  22  ;  6  &  6  W.  4,  c.  70,  §  69. 
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ratepayer  in  a  school  district  may,  at  all  reasonable  times,  witboot 
payment,  inspect  and  take  copies  of  or  extracts  from  all  books  and 
documents  belonging  to  or  nnder  the  control  of  the  school  board  of 
such  district."  ^ 

§  1606.  "  Any  person  interested  in  or  assessed  to  any  rate  " 
made  under  the  Public  Health  Act,  1875,  '^  may  inspect  the  same, 
and  any  estimate  made  previously  thereto,  and  may  take  copies  of 
or  extracts  therefrom  without  fee  or  reward."^  So,  also,  all  regis- 
ters of  mortgages  on  rates,  kept  at  the  offices  of  the  Local  Authori- 
ties under  the  same  Act,  *'  shall  be  open  to  public  inspection  during 
office  hours  without  feeor  reward."^  The  Begisters  of  the  Voters 
under  the  same  Act  are  also  open  to  a  limited  inspection.^ 

§  1507.  Under  the  Companies  Act,  1862,  any  person  may  { 13SI 
inspect,  and  require  a  certified  copy  or  extract  of,  any  doeoment 
which  is  kept  by  the  registrar  of  joint-stock  companies  ;  ^  and  erenr 
member  of  a  company  duly  registered  under  that  Act  is  entitled, 
during  business  hours,  but  subject  to  such  reasonable  restrictioDS 
as  the  company  in  general  meeting  may  impose,  to  inspect  gratis 
the  register  of  members  which  is  kept  at  the  registered  office  of 
the  company.*  Even  strangers  have  a  similar  right  on  payment 
of  a  small  fee,  and  they,  as  well  as  members,  can  obtain  a  copy  of 
any  part  of  the  register,  if  they  are  prepared  to  pay  sixpence  for 
every  hundred  words  copied^  So,  the  Companies  Clauses  Cor- 
solidation  Act, — ^which  applies  to  every  joint-stock  company  inccv- 
porated  by  statute  since  the  8th  of  May,  1845,  for  the  porpoee 
of  carrying  on  any  undertaking, — contains  several  proviaons 
authorising  parties  interested  to  inspect  and  demand  copies  of  the 
books  and  documents  relating  to  the  company's  aiSfairs ;  ^  and  the 

»  33  &  34  v.,  c.  75,  §  87.  »  38  &  39  V.,  c.  55,  §  218. 

"  §  237.  *  Sch.  2,  Rule  1,  8ub-rale  30. 

»  25  &  26  v.,  c.  89,  §  174,  r.  5.  See  R.  v.  Mariquita  and  New  Giviwda 
Mining  Co.,  28  L.  J.,  Q.  B.  67. 

•  25  &  26  v.,  89,  §  32.  ?  Id. 

**  8  &  9  v.,  c.  16,  §  10,  enacts,  that  ^*  in  addition  to  the  register  of  share* 
holders,  the  company  shaU  provide  a  book  to  be  called  the  '  Shaieholdei^' 
.  Address  Book,'  in  wliicli  the  secretary  shall,  from  time  to  time,  enter  in  alpha- 
betical oixler  the  corporate  names  and  places  of  bu8ine8.s  of  the  sevenil  sban- 
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same  observations  may  be  made  with  respect  to  the  Commissionen 
Clauses  Act}  to  several  other  Consolidation  Acts  passed  in  1847 »^ 


holders  of  the  company,  being  corporations,  and  the  enmames  of  the  several 
r)ther  shareholders  with  their  respective  Christian  names,  places  of  abode,  and 
descriptionB,  so  far  as  the  same  shall  be  known  to  the  company ;  and  every 
shareholder,  or  if  such  shareholder  be  a  corporation,  the  clerk  or  agent  of  such 
corporation,  may  at  all  convenient  times  peruse  such  book  gratis,  and  may 
require  a  copy  thereof  or  of  any  part  thereof ;  and  for  every  hundred  words  so 
required  to  be  copied,  the  company  may  demand  a  sum  not  exceeding  six- 
pence."   §  45  enacts,  that  '*  a  register  of  mortgages  and  bonds  shall  be  kept  by 
the  secretary,  and  within  fourteen  days  after  the  date  of  any  such  mortgage  or 
bond,  an  entry  or  memorial  specifying  the  number  and  date  of  such  mortgage 
or  bond,  and  the  sums  secured  thereby,  and  the  names  of  the  parties  thereto, 
with  their  proper  additions,  shall  be  made  in  such  register ;  and  such  register 
may  be  perused  at  all  reasonable  times  by  any  of  the  shareholders,  or  by  any 
mortgagee  or  bond  creditor  of  the  company,  or  by  any  person  interested  in  any 
8uch  mortgage  or  bond,  without  fee  or  reward/'    §  63  enacts,  that  *'  the  com- 
pany shall  from  time  to  time  cause  the  names  of  the  several  parties  who  may 
be  interested  in  [the  general  capital  stock  of  the  company],  with  the  amount  of 
the  interest  therein  possessed  by  them  respectively,  to  be  entered  in  a  book  to 
be  kept  for  that  purpose,  and  to  be  called  the  '  Register  of  Holders  of  Cun- 
dolidated  Stock ; '  and  such  book  shall  be  accessible  at  all  seasonable  times  to 
the  several  holders  of  shares  or  stock  in  the  tmdertaking."   §§  115, 116,  provide, 
that  **  accounts  shaU  be  kept  by  the  directors,  and  that  the  books  of  the  com- 
pany shall  be  balanced  at  certain  periods.**    §  117  then  enacts,  that  'Hhe  books 
so  balanced,  together  with  such  balance-sheet  as  aforesaid,  shall  for  the  pre- 
scribed periods,  and,  if  no  periods  be  prescribed,  for  fourteen  days  previous  to 
each  ordinary  meeting,  and  for  one  month  thereafter,  be  open  for  the  inspection 
of  the  shareholders  at  the  principal  office  or  place  of  business  of  the  company ; 
but  the  shareholders  shall  not  be  entitled  at  any  time,  except  during  the 
periods  aforesaid,  to  demand  the  inspection  of  such  books,  unless  in  virtue  of 
a  written  order  signed  by  three  of  the  directors."    §  118  enacts,  that  '*  the 
directors  shall  produce  to  the  shareholders  assembled  at  such  ordinary  meeting, 
the  said  balance-sheet  applicable  to  the  i)eriod  immediately  preceding  such 
meeting,  together  with  the  report  of  the  auditors  thereon,  as  hereinbefore  pro- 
Tided."    §  1 19  enacts,  that ''  the  directors  shall  appoint  a  book-keeper  to  enter 
the  accounts  aforesaid  in  books  to  be  provided  for  the  purpose ;  and  every  such 
book-keeper  shall  permit  any  shareholder  to  inspect  such  books,  and  take 
copies  or  extracts  therefrom,  at  any  reasonable  time  during  the  prescribed 
periods,  and  if  no  periods  be  prescribed,  during  one  fortnight  before,  and  one 
month  alter,  every  ordinary  meeting ;  and  if  he  foil  to  permit  any  such  share- 
holder to  inspect  such  books,  or  take  copies  or  extracts  therefrom,  during  the 
periods  aforesaid,  he  shall  forfeit  to  sucli  shareholders  for  every  such  offence  a 
^um  not  exceeding  five  pounds."    See  R.  v,  Lond.  &  St  Katharine  Dock  Co., 
44  L.  J.,  Q.  B.  4.  >  10  &  11  v.,  c.  16,  §§  31,  55,  76,  88— 9(). 

3  See  Marketa  and  Fairs  CI.  Act,  10  &  11  V.,  c.  14,  §  50 ;  Gas-Works  CI. 
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to  the  Railway  Companies  Securities  Act,  1866,^  and  to  the 
Metropolis  Water  Act,  1871.^  The  Railway  Clauses  Consolidation 
Act,^ — ^which  applies  to  all  railways  authorised  to  be  constracted 
since  the  8th  of  May,  1845, — contains  also  an  important  proTision 
on  this  subject,  for  it  enacts,  in  §  107,  that  every  railway  company 
subject  to  that  Act  shall,  if  required,  transmit  a  copy  of  its  annual 
account  of  disbursements  and  receipts,  duly  audited,  and  free  of 
charge,  to  the  overseers  of  the  poor  of  the  several  parishes,  and  to 
the  clerks  of  the  peace  of  the  counties,  through  which  the  railway 
shall  pass ;  and  such  accounts  shall  be  open  to  the  inspection  of 
the  public  at  all  reasonable  hours,  on  payment  of  one  shilling. 
An  easy  mode  is  thus  afiforded  of  ascertaining  the  sum  at  which  the 
company  should  be  assessed  to  the  parochial  and  county  rates. 

§  1608.  On  payment  of  the  prescribed  fees  in  the  shape  of  iM 
stamps,  '*  any  person  may  inspect,  and  make  copies  of,  and  extracts 
from,  the  register  of  securities,  the  register  of  mortgage  debentures, 
and  the  returns  made  by  the  company  to  the  registrar,"  under  the 
provisions  of  the  Mortgage  Debenture  Act,  1865.^  So  the  registers 
of  '^  Nominal  Securities,"  which  are  kept  under  '*  The  Local  Loans 
Act,  1876,"  may  be  inspected  at  all  reasonable  times  by  any  person 
upon  payment  of  the  prescribed  fee.^ 

§  1509.  Under  *'  The  Friendly  Societies  Act,  1876,"  "  any 
member  or  person  having  an  interest  in  the  funds  of  the  society " 
may  ''inspect  the  books  at  all  reasonable  hours  at  the  registered 
office  of  the  society ; "  but  this  enactment  will  not  empower  one 
member  to  inspect  the  loan  account  of  another  without  his  written 
consent.^ 

§  1510.  Under  ''  The  Land  Transf^  Act,  1875,"  any  registered 


Act,  id.  c.  15,  §  38 ;  Waterworks  CL  Act,  id.  c.  17,  §  83 ;  Harboum,  Dorks 
and  Piers  CL  Act,  id.  c.  27,  §  50. 
1  29  &  30  v.,  c.  108,  §§  7,  8,  9,  12. 

34  &  35  v.,  c.  113,  §§  23,  37.  3  y  &  9  y.,  c.  311 

^  28  &  29  v.,  c.  78 ;  33  &  34  V.,  c.  20,  §  13. 
38  &  39  v.,  c.  83,  §  24.  «  38  &  39  V.,  c.  60,  §  14,  subs.  1,  R  (^\ 
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proprietor  of  any  land  or  charge,  and  any  person  authorised  by  him, 
or  by  an  order  of  the  court,  or  by  general  rule,  but  no  other  person, 
may,  subject  to  the  regulations  in  force,  inspect  and  make  copies  of, 
and  extracts  from,  any  register  or  document  in  the  custody  of  the 
registrar  relating  to  such  land  or  charge.^ 

§  1511.  Again,  the  Copyright  Ajiiendment  Act^  provides, — and  §  ^357 
the  provision  is  incorporated  in  the  International  Copyright  Act,^ 
and  in  the  Act  relating  to  Copyright  in  Works  of  Arty^ — that  a 
register  of  the  proprietorship  of  copyright,  and  of  the  assignments 
thereof,  shall  be  kept  at  the  Hall  of  the  Stationers'  Company,  and 
shall,  at  all  convenient  times,  be  open  to  the  inspection  of  any 
person,  on  payment  of  one  shilling  for  every  entry  inspected ;  and 
the  officer  of  the  company  is  also  required,  on  payment  of  five 
shillings,  to  give  a  certified  copy  of  any  entry  to  any  person 
demanding  it.  So,  under  the  Acts  which  relate  to  the  Copyright 
of  Designs  for  articles  of  Manufacture,  every  person  is  entitled  to 
inspect,  at  the  registrar's  office,  any  design  whereof  the  copyright 
has  expired ;  and  a  limited  inspection  of  the  designs,  the  copyright 
of  which  is  still  in  force,  is  also  allowed.^ 


»  38  &  39  v.,  c.  87,  §  UV4. 

'  5  &  6  v.,  c.  46,  §  11,  enacU,  that  "a  book  of  registry,  wherein  may  be 
registered,  bs  hereinafter  enacted,  the  proprietoPBhip  in  the  copyright  of  books, 
and  assignment  thereof,  and  in  dramatic  and  musical  pieces,  whether  in 
manuscript  or  otherwise,  and  licences  affecting  such  copyright,  shall  be  kept  at 
the  Hall  of  the  Stationers'  Company,  by  the  officer  appointed  by  the  said  com- 
pany for  the  purposes  of  this  Act,  and  shall  at  all  convenient  times  be  open  to 
the  intpedion  of  any  person,  on  payment  of  one  shilling  for  every  entry  which 
shall  be  searched  for  or  inspected  in  the  said  book  ;  and  that  such  officer  shall, 
whenever  thereunto  reasonably  required,  give  a  copy  of  any  entry  in  such 
book,  certified  under  hie  hand  and  impreeeed  with  a  stamp  of  the  said  company, 
to  l)e  provided  by  them  for  that  purpose,  and  which  they  are  hereby  required 
to  provide,  to  any  pi^rson  requiring  tho  same,  on  payment  to  him  of  the  sum 
c»f  five  shillings  ;  and  such  copies  so  certified  and  impressed  shall  be  received  in 
evidence  in  (dl  courts,  and  in  all  summary  proceedings,  and  sliall  be  prima 
facie  proof  of  the  proprietorship  or  assignment  of  copyright  or  licence  an 
therein  expressed,  but  subject  to  be  rebutted  by  other  evidence,  and  in  case  of 
dramatic  or  musical  pieces,  sliall  l>e  primft  facie  proof  of  the  right  of  represeu 
taition  or  performance,  subject  to  be  rebutted  as  aforesaid/' 

»  7  &  8  v.,  c.  J2,  §  8.  -•  25  &  26  V.,  c.  68,  §§  4,  5. 

»  6  &  6  v.,  c  100,  §  17  ;  6  &  7  v.,  c  65,  §  10. 
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§  1512.  By  the  joint  operation  of  ''  The  Solicitors  Acts,  184S  i  i> 
and  18779*'^  every  person  is  entitled,  without  fee,  to  haye  free 
access  to  the  rolls  of  solicitors,  which  are  now  kept  by  the  officer 
appointed  for  that  purpose  under  the  last-named  Act ; — ^to  the  books 
containing  an  abstract  of  the  affidavits  sworn  by  such  solicitors  as 
have  articled  clerks,  which  books  are  placed  under  the  same 
custody  as  the  rolls; — and  to  the  books  kept  by  the  registrar,  in 
which  are  entered  the  particulars  of  the  declarations  signed  by 
solicitors  preparatory  to  obtaining  their  certificates. 

§  1618.     Under  "  The^igh  Peak  Mining  Customs  and  Minenl  f  ^ 
Courts  Act,  1851,"  all  persons  are  at  liberty,  at  convenient  timea 
in  the  day-time,  to  search  and  examine  all  documents  in  the  costo^ 
of  the  Steward  of  the  Barmote  Courts  by  virtue  of  that  Act,  upon 
payment  of  the  fees  therein  specified.^ 

§  1514.  By  the  Act  of  7  W.  4  &  1  V.,  c.  83,  clerks  of  the  peace,  5  ^ 
town-clerks,  and  other  persons  holding  official  situations,  are 
required  to  take  custody  of  all  maps,  plans,  sections,  books,  and 
writings,  which,  by  the  standing  orders  of  either  House  of  Parlia- 
ment, are  directed  to  be  deposited  with  them,  previous  to  the  intio- 
duction  of  any  railway  bill,  or  other  bill  of  a  like  nature ;  and  the 
same  statute  enacts,  that  all  persons  interested  shall  have  liberty  to 
inspect,  and  take  copies  of,  or  extracts  from,  these  documents,  on 
payment  of  certain  regulated  fees.  The  provisions  of  this  Act  have 
been  extended  by  several  consolidation  and  other  Acts  to  the  maps, 
plans,  and  sections  of  other  undertakings,  and  to  the  maps,  plans, 
and  sections  of  alterations  proposed  to  be  made  therein  ;^  as  also  to 
copies  of  the  Special  Acts,  by  which  particular  companies,  commis- 
sioners, or  other  undertakers  have  been  authorised  to  act.^ 


1  6  &  7  v.,  c.  73,  §§  11,  23  ;  40  &  41  V.,  c  26,  2nd  Sclie<l.  Part  2,  Sect  soV 
Btituted  for  6  &  7  V.,  c  73,  §  20.  See,  also,  29  &  30  V.,  c.  84,  §§  15,  26» 
29,  Jr. 

s  14  &  16  v.,  c.  94,  §  46. 

*  See  Rail.  CI.  Consol.  Act,  8  &  9  V., c  20,  §  9  ;  do.  for  Scotl.,  id.  c  33,  §  9 : 
Water-works  CI.  Act,  10  &  11  V.,  c.  17,  §  21. 

*  Comp.  CI.  Consol.  Act,  8  &  9  V.,  c.  16,  §  161 ;  do.  foj  ScotL,  id.  c  17, 
§   166 ;  Lands  CI.  Consol.  Act,  id.  c.  18,  §  160 ;  do.  for  Scotl.,  id.  c,  19, 
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§  1616.  Under  the  Jurors'  Act,  the  churchwardens  and  overseers  §  13C1 
of  every  parish  are  directed  to  make  out  a  list  of  every  person 
qualified  to  serve  on  juries,  and  to  allow  such  list  to  be  perused 
gratis  by  any  inhabitant,  at  all  reasonable  times  during  the  first 
three  weeks  of  September  ;^  while  the  Common  Law  Procedure  Act 
of  1861,  enacts,  that  a  printed  panel  of  the  jurors  summoned, 
whether  common  or  special,  shall,  seven  days  at  least  before  the 
sitting  of  every  court,  be  kept  at  the  sheriff's  office  for  public 
inspection,  and  that  a  printed  copy  of  such  panel  shall  be  delivered 
by  the  sheriff  to  any  party  requiring  it,  on  payment  of  one 
shilling.' 

§  1616.  Under  the  Act  of  1843  for  registering  persons  enticed  to  §  13G2 
vote  for  numbers  of  Parliainent^  every  person  is  at  liberty,  during 
the  fortnight  next  after  publication,  to  inspect  gratis  the  lists  of 
claimants,  the  registers  of  voters,  and  the  lists  of  persons  objected 
to,  which  are  made  out  by  the  overseers  and  town  clerks  respec- 
tively,  as  also  to  obtain  written  or  printed  copies  of  these  docu- 
ments, on  payment  of  a  small  sum.'  So,  after  the  registers  have 
been  revised,  any  person  may  purchase,  at  a  stipulated  price,  from 
the  clerk  of  the  peace,  a  printed  copy  of  the  county  register,  and 
firom  the  town-clerk  a  like  copy  of  the  borough  register.^  Under 
the  same  Act,  every  registered  elector  and  claimant  may,  between 
the  10th  and  81st  of  August,  without  payment  of  any  fee,  inspect 
and  take  extracts  firom  any  poor-rate  book,  for  any  purpose  relating 
to  any  claim  or  objection,  made,  or  intended  to  be  made,  by  or 


§  142 ;  Bail.  CI.  ConaoL  Act,  id.  c.  20,  §  162 ;  do.  for  Scotl.,  id.  c.  33,  §  153  ; 
Markets  aiid  Fairs  CI.  Act,  10  &  11  V.,  c.  14,  §  68 ;  Gas-works  Ci.  Act,  id. 
c.  15,  §  45 ;  Comm.  CI.  Act,  id.  c.  16,  §  110 ;  Water-works  CI.  Act,  id. 
c  17,  §  90 ;  Harl)oar8,  Docks,  and  Piers  CI.  Act,  id.  c.  27,  j  97 ;  Towns 
Improvement  CI.  Act,  id.  c.  34,  §  214 ;  Cemeteries  Ci.  Act,  c.  65,  §  66 ;  and 
Town  Police  CI.  Act,  id.  c.  89,  §  77.  See  9  &  10  V.,  c.  39,  §  G.  See,  also, 
9  &  10  v.,  c.  3,  §  13,  as  to  plans,  &c.,  of  harbours,  and  other  works  in  Irclmid, 
ooQstracted  by  Comnu  to  encourage  sea  fisheries. 

»  6  0.  4,  c.  50,  §  9. 

<  15  &  16  v.,  c  76,  §§  106—108  ;  6  G.  4,  c.  50,  §  19.  Ah  to  the  practice  in 
Ireland,  see  34  &  35  V.,  c.  65  ;  §§  12,  18,  Ir. 

'  6  &  7  v.,  c.  18,  §§  5,  8, 13, 14, 18,  20.  As  to  the  Uw  in  Ireknd,  nee  13  & 
14  v.,  c.  69.  *  6  &  7  v.,  c.  18,  §  49. 
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against  him.^  Again,  under  the  Ballot  Act,  1872,  all  docum^te 
forwarded  by  the  rettiming  officer,  to  the  clerk  of  the  Croim  in 
Chancery,  other  than  ballot  papers  and  counterfoils,  are  open  to 
public  inspection  at  such  time  and  under  such  regulations  as  the 
clerk,  with  the  consent  of  Speaker,  may  prescribe ;  and  the  deik 
will  also  supply  copies  or  extracts  to  any  person  on  the  payment  d 
such  fees  as  the  Treasury  may  sanction.^ 

§  1517.  Under  the  Poor-law  Act  of  1884,  every  owner  of  pro-  { 01 
perty,  or  his  agent,  and  every  rate-payer,  is  entitled  to  inspect 
gratis  the  rules  sent  by  the  late  Poor-law  Board,  or  the  present 
Local  Government  Board,  to  the  overseers  of  his  parish,  or  to  the 
guardians  of  his  union,  as  also  to  take  copies  of  such  rules,  or  to 
require  copies  to  be  furnished  to  him,  on  payment  of  a  trifling 
charge.^  For  seven  days,  too,  before  the  auditing  of  the  overseers' 
accounts,  their  rate-books  are  open,  between  the  hours  of  elereD 
and  three,  for  the  inspection  of  every  person  liable  to  be  rated  to 
the  relief  of  the  poor.* 

§  1518.  Under  the  Valuation  Metropolis  Act,  1869,  any  doen-  §  -3 
ments  required  by  that  Act  to  be  deposited  with  the  rate-books  of 
the  parish,  and  especially  all  valuation  Lists,  may  be  inspected  and 
copied  without  charge  by  any  ratepayer.^ 

§  1619.  Under  the  Highway  Act,  the  surveyors  are  directed  \o  i^ 
keep  books  of  account,  and  these  books  are  open  at  all  seasonable 
times  to  the  inspection  of  all  inhabitants  rated  to  the  highway 
rate  of  the  parish  or  district,  who  are  also  entitled  to  take  copies 
or  extracts  from  them  without  fee.^  So,  under  the  Acts  regulatiog 
the  Tumpike-roads,  the  books  containing  the  oaths,  orders, 
accounts,  and  proceedings  of  the  trustees,  as  well  as  those  kept  for 


>  6  &  7  v.,  c.  18,  §  16.  »  35  &  36  V.,  c.  33,  1st  Sck  1st  Part,  r.  4i 

3  4  &  5  W.  4,  c.  76,  §  18.  See  10  &  11  V.,  c.  109,  §§  10,  29  ;  34  &  35  V. 

c.  70. 

*  7  &  8  v.,  c.  101,  §  33.  See,  also,  17  G.  2,  c.  3,  §  3 ;  6  &  7  W.  4,  c. 
1)6,  §  5  ;  Tennant  r.  Crcston,  2  Seas.  Cua.  425  ;  and  Tennant  r.  Bell,  9  Q.  E 
684.  »  32  &  33  V.,  c.  67,  §  67—69. 

•  5  &  6  W.  4,  c.  50,  §  k). 
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registering  mortgages  or  assignments,  may  be  inspected  and  copied 
gratis,  at  all  seasonable  times,  by  the  trustees,  or  by  any  creditor 
of  the  tolls  ;^  while,  by  the  Act  relating  to  Tumpike-truats  in  Sotuth 
WaUsy  similar  books,  kept  by  the  County  Boads'  Board,  may  be 
inspected  and  copied  without  fee  by  all  members  of  such  board,  and 
of  all  district  boards  within  the  county,  and  by  every  person  paying 
any  rate  by  that  Act  authorised  to  be  made.^ 

§  1520.  The  annual  accounts  of  the  Trmtees  of  Charities^  which  §  13^^ 
are  now,  by  virtue  of  the  Charitable  Trusts  Acts  of  1863  and 
1855,  either  deposited  at  the  office  of  the  Charity  Commissioners, 
or  inserted  in  the  books  of  the  local  vestries,  are  open  to  the 
inspection  of  all  persons  at  all  seasonable  hours,  subject  to  the 
regulations  of  the  Board  of  Commissioners ;  and,  moreover,  any 
person  may,  on  payment  of  a  trifling  sum,  require  a  copy  of  any 
such  accoiut,  or  of  any  part  thereof.^  So,  the  books  of  accounts, 
which  the  commissioners  of  public  baths  are  directed  to  keep,  may 
be  examined  and  copied  gratis  by  any  concmiissioner,  church- 
warden, overseer,  or  rate-payer,  of  the  parish  in  which  the  baths  are 
established.^  Similar  clauses  are  inserted  in  the  Act  which  now 
regulates  the  operations  of  the  Metropolitan  Board  of  Works.^ 

§  1621.  Every  person  is  entitled  to  inspect,  on  payment  of  §  ^366 
a  small  sum,  the  warrants  of  attorney  to  confess  judgment,  the 
cognovits  actionem,  the  judge's  orders  to  enter  up  judgment  by 
consent,  and  the  bills  of  sale  of  personal  chattels,'^  which  must  now 
be  filed  in  the  Queen's  Bench  Division  within  twenty-one  days 
after  their  respective  execution  or  making ;  as  also  the  books  and 
indexes  relating  to  these  documents,  which  the  officer  of  the  court 
is  directed  to  keep.*^     So,  all  persons,  on  pa\naient  of  one  shilling, 

>  3  G.  4,  c.  126,  §§  72,  73 ;  9  G.  4,  c.  77,  §  2. 
»  7  &  8  v.,  c.  91,  §  71. 

•  18  &  19  v.,  c.  124,  §  44,  amending  §  61  of  16  &  17  V.,  c.  137. 

•  9  &  10  v.,  c.  74,  §  14 ;  id.  c.  87,  §  5,  Ir. 
»  18  &  19  v.,  c.  120,  §§  61,  198, 199. 

•  17  &  18  v.,  c.  36,  §  3,  08  restricted  by  38  &  39  V.,  c.  66 ;  and  c.  55, 
§  3,  Ir. 

7  3  0.  4,  c.  39,  §§  1,  3,  6  ;  6  &  7  V.,  c.  66  ;  32  &  33  V.,  c.  62,  §§  26,  27,  28  ; 
29  &  30  v.,  c.  96,  §  7. 
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are  at  liberty  to  search  the  book  kept  by  the  senior  Master  of  ikt 
Common  Pleas  Division,  winch  contains  an  alphabetical  list  of  the 
persons  whose  real  estate  is  intended  to  be  affected  by  the  judg- 
ments, decrees,  orders,  or  rules  of  the  courts,  or  by  orders  in 
lunacy;^  as  also  the  ''index  to  debtors  and  accountants  to  the 
Grown,'*  which  is  kept  by  the  same  officer.^  Subject  also  to  sadi 
regulationa  as  may  from  time  to  time  be  made  by  the  GommisaioDeni 
of  the  Treasury,  every  person  has  a  right  to  search  any  of  the 
indexes  kept  at  the  office  for  the  registration  of  assurances  of  lands 
in  Ireland.' 

§  1522.  The  returns  which  surveyors  are  required  to  make  to  §^ 
the  registrar  of  metropolitan  buildings,  and  the  awards,  ceitifieates, 
and  other  documents  of  the  official  referees,  which  are  directed  to 
be  kept  in  the  office  of  the  said  registrar,  are  open  to  genend 
inspection  at  all  seasonable  times,  on  payment  of  a  small  tee: 
and  the  registrar  is  bound  to  give,  under  his  hand  and  seal  of 
office,  a  copy  or  extract  of  any  of  these  documents  to  any  person 
demanding  it,  who  is  ready  to  pay  for  the  same.^  So,  eveij 
person  may,  upon  payment  of  a  reasonable  fee,  inspect  the  register 
book  kept  by  any  registrar  of  British  ships  under  the  Merchant 
Shipping  Act  of  1854,'  as  also  any  of  the  documents  recorded  bv 
the  registrar-general  of  Shipping  and  Seamen.^  In  addition  to  this 
long  and  repulsive  string  of  statutes,  many  other  public  Acts,  and  a 
vast  number  of  local  and  personal  Acts,  contain  provisions  enabling 
interested  persons  to  inspect  and  obtain  copies  of  particular 
documents. 

§  1528.  The  mode  of  pbovino  public  docuiientb  must  now,  sd 
in  the  second  place,  be  considered.    And,  first,  as  to  l^gislatke 
Acts.     It  has  already  been  seen  that  public' statutes  need  no  prooC, 


»  1  &  2  v.,  c.  110,  §  19  ;  2  &  3  v.,  c.  11,  §§  3,  8  ;  3  &  4  V.,  c.  82,  §  2  ;  37 
&  38  v.,  c.  96,  Sch,  See,  also,  18  &  19  V.,  r.  15,  §§  2  &  3,  as  to  the  Courts  is 
Counties  Palatine.  »  2  &  3  V.,  c.  11,  §§  8, 9. 

»  13  &  14  v.,  c.  72,  §  52,  Jr.  *  7  &  8  V.,  c.  84,  §§  78, 91 

»  17  &  18  v.,  c.  104,  §  92  ;  35  &  36  V.,  c.  73,  §  4. 

•  17  &  18  v.,  c.  104,  §  277  ;  35  &  36  V.,  c.  73,  §  4. 
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being  supposed  to  exist  in  the  memories  of  all.^     Still,  for  certainty 

of  recollection,  reference  is   had   to   a   printed  copy,  and  if  the 

accuracy  of  such  copy  be  questionable,  the  court  will  consult  the 

Parliament  roll.'    In  most  of  the  local  and  personal  Acts  it  was 

customary,  prior  to  the  year  1851,  to  insert  a  clause,  declaring 

that  the  Act  should  be  deemed  public,  and  should  be  judicially 

noticed :  and  the  effect  of  this  clause  was  to  dispense  with  the 

necessity,  not  only  of  pleading  the  Act  specially,  but  of  producing 

an  examined  copy,  or  a  copy  printed  by  the  printer  for  the  Grown.^ 

Since  the  commencement  of  the  year  1851  this  clause,  however, 

has  been  omitted,  the  Legislature  having  enacted  that  every  Act 

made   after   that   date   shall  be  deemed   a  public  Act,  and   be 

judicially   noticed    as    such,  unless    the    contrary   be    expressly 

declared/    The  simplest  mode  of  proving  those  few  Acts,  whether 

they  be  local  and  personal,  or  merely  private,  which,  being  passed 

before  the  year  1^51,   contain   no  clause  declaring  them  to  be 

public,  or  which,  being  passed  since  that  date,  contain  an  express' 

clause,  declaring  them  not  to  be  public,  is  by  producing  a  copy, 

which,  if  it  purports  to  be  printed  by  the  Queen's  printer,  need 

not  be  proved  to  be  so  ;  ^  or  the  Act  may  be  proved  by  means  of 

an  examined  copy,  shown  on  oath  to  have  been  compared  with  the 

Parliament  roll.^    Where  the  Acts  have  not  been  printed  by  the 

printers  for  the  Crown,  as  is  sometimes  the  case  with  respect  to 

Acts  for  naturalising  aliens,  for  dissolving  marriages,  for  inclosing 

lands,  and  for  other  purposes  of  a  strictly  personal  character,  an 

examined  copy,  or  a  certified  transcript  into  Chancery,  if  there  be 

one,^  furnishes  the  regular  proof. 

§  1624.  Before  leaving  the  subject  of  legislative  Acts,  it  may  be  §  i369 
observed,  that  the  statutes  passed  in  Ireland  prior  to  the  Union  are 
conclusively  proved  in  any  court  of  Great  Britain  by  producing  a 
copy  of  them  printed  and  published  by  the  printer  for  the  Crown ; 


1  Ante,  §  5.  '  R.  v.  Jeffries,  1  Str.  446. 

*  Woodwazd  r.  Cotton,  1  C.  M.  &  R.  44, 47 ;  Beaumont  v.  Mountain,  10 
Bing.  404.  Tlicse  cases  explain,  and  partially  uvemile,  Brett  v.  Beales,  M.  & 
M.  421.  M3  &  14  v.,  c.  21,  §  7. 

•  8  &  9  v.,  c.  113,  §  3,  cited  ante,  §  7.  «  B.  N.  P.  226. 
'  Boo0  Barony,  Miu.  £v.  145,  cited  Uubb.  Ev.  of  Sue.  613. 
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and,  in  like  manner,  the  copies  of  the  statutes  of  England  and  of 
Great  Britain,  which  have  been  printed  and  pnblished  by  the 
government  printer,  are  receiyable  as  conclusive  evidence  in  any 
court  in  Ireland.^ 

§  1525.  It  has  been  already  remarked,  that  the  statute  or  wntten  §  isn 
law  of  Buj  foreign  nation  cannot  be  proved  in  English  courts  of 
justice,  by  the  production  of  a  copy  of  the  law,  however  well  authen- 
ticated ;  but  that,  in  all  cases,  it  is  necessary  to  call  some  person, 
skilled  in  the  foreign  law,  to  prove  the  existence  and  meaning  ol 
the  statute  or  code  on  which  reliance  is  placed.^ 

§  1526.  Acts  of  state  may  be  proved  in  various  ways,  according  !  ^ 
to  the  nature  of  the  document.  British  treaties  may  be  proved,  br 
producing  either  the  originals,  or  copies  exemplified  under  the 
Qreat  Seal,  or  examined  copies,  or  copies  coming  from  the 
government  press;  but,  in  this  last  case,  it  may  be  doubtfol 
whether  the  courts  would  be  satisfied,  without  proof  that  the 
copy  was  actually  printed  by  the  printer  for  the  Crown.  Charters, 
letters-patent,^  grants  front  the  Crown,  pardons,  and  commissions, 
will  be  most  conveniently  proved  by  the  production  of  the  origiimls 
under  the  Great  Seal,  the  Privy  Seal,  or  the  Boyal  Sign-^manual ; 
but  as  these  are  matters  of  public  record,^  they  might  also,  as  it 
seems,  be  proved  by  exemplifications  under  the  Great  Seal,  or  by 
examined  copies. 

§  1527.  Boyal  Proclamations,  and  orders  and  regulations  issued  { lA 
under  the  authority  of  government,  may  be  proved,  like  other  public 
documents,  by  producing  either  the  originals,  or  examined  copies ; 


>  41  G.  3,  c.  90,  §  9.  It  is  presumed  that  this  section  would  be  satisfied  br 
producing  a  copy  which  purported  to  be  printed  by  the  government  printer, 
without  proof  that  it  was  actually  so  printed.  The  words,  however,  in  their 
strict  sense,  do  not  admit  of  this  constniction,  and  the  evil  is  not  remedied  by 
the  Docum.  Evid.  Act,  8  &  9  V.,  c.  113,  cited  ante,  §  7.  See  Woodwaid  r. 
Cotton,  1  C.  M.  &  R.  48.  2  ^^^^^  5  1423—1425. 

'  As  to  proof  of  patents  of  inventions,  see  15  &  16  V.,  c.  83,  §  2,  and  16  & 
17  v.,  c.  115,  §§  4  &  5,  cited  ante,  p.  13,  n.  10. 

*  2  BL  Com.  346. 
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and  in  addition  to  these  obyions  modes  of  proof,  others  have  been 
afforded  and  defined  by  "  The  Documentary  Eyidence  Act,  1868."  ^ 
§  2  of  that  usefdl  statute  enacts,  that  ^'  Prima  fiEtcie  e?idence  of  any 
proclamation,  order,  or  regulation'  issued  before  or  after  the  passing 
of  this  Act  by  her  Majesty  or  by  the  Privy  Council,  also  of  any  pro- 
clamation, order,^  or  regulation  issued  before  or  after  the  passing  of 
this  Act  by  or  under  the  authority  of  any  such  department  of  the 
government  or  officer  as  is  mentioned  in  the  first  column  of  the 
schedule  hereto^  may  be  given  in  all  courts  of  justice,  and  in  all 
legal  proceedings  whatsoever,  in  all  or.  any  of  the  modes  hereinafter 
mentioned ;  that  is  to  say : — 
"  (1.)  By  the  production  of  a  copy  of  the  Gkizette  purporting  to 

contain  such  proclamation,  order,  or  regulation : 
**  (2.)  By  the  production  of  a  copy  of  such  proclamation,  order, 
or  regulation  purporting  to  be  printed  by  the  government 
printer,^  or,  where  tke  question  arises  in  a  court  in  any 
British  colony  or  possession,  of  a  copy  purporting  to  be 
printed  under  the  authority  of  the  legislature  of  such 
British  colony  or  possession  : 
*^  (8.)  By  the  production,  in  the  case  of  any  proclamation,  order, 
or  regulation  issued  by  her  Majesty  or  by  the  Privy 
Council,  of  a  copy  or  extract  purporting  to  be  certified 
to  be  true  by  the  Clerk  of  the  Privy  Cotmcil,  or  by  any 
one  of  the  Lords  or  others  of  the  Privy  Council,  and,  in 
the  case  of  any  proclamation,  order,  or  regulation  issued 
by  or  under  the  authority  of  any  of  the  said  departments 
or  officers,  by  the  production  of  a  copy  or  extract  pur- 
porting to  be  certified  to  be  true  by  the  person  or  persons 
specified  in  the  second  column  of  the  said  schedule  in 
connection  with  such  department  or  officer. 

*  31  &  32  v.,  c.  37. 

'  This  Act  is  made  specially  applicable  to  ^  any  regulation  made  by  a 
Becretazy  of  State  in  pursuance  of"  the  NatnraHsation  Act,  1870 ;  33  &  34 
v.,  c  14,  §  12,  Biibe.  6,  and  to  "  any  rule  made  by  a  Secretary  of  State  "  in 
pumunce  of  the  Prison  Act,  1877,  40  &  41  V.,  c  21,  §  51.  As  to  the  proof  of 
the  Irish  prison  rules,  see  post,  §  1663. 

■  "  Any  approval  of  the  Treasury "  under  the  Post-office  Act,  1870,  and 
"any  warrant  of  the  Treasury "  under  the  Post-office  Act,  1876,  shall  be 
deemed  an  « order "  within  this  Act ;  33  &  34  V.,  c.  79,  §  21 ;  38  &39  V.,  c. 
22,  §  9.  *  lluj^gins  ».  Ward,  8  Law  Rep.,  Q.  B.  521. 

4  N 
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"  Any  copy  or  extract  made  in  pursuance  of  this  Act  may  be  in 
print  or  in  writing,  or  partly  in  print  and  partly  in  writing. 

'^  No  proof  shall  be  required  of  the  handwriting  or  official  position 
of  any  person  certifying,  in  pursuance  of  this  Act,  to  the  truth  of 
any  copy  of  or  extract  from  any  proclamation,  order,  or  regulation**' 
§§  8  and  4,  relating  as  they  do  to  matters  of  minor  importanee, 
will  be  found  in  the  note  below.^  §  5  enacts,  that  ^'  the  foUowiiig 
words  shall  in  this  Act  have  the  meaning  heiemafter  assigned  to 
them,  unless  there  is  something  in  the  context  repugnant  to  such 
construction  ;  (that  is  to  say,) 

'* '  British  colony  and  possession '  shall  for  the  purposes  of  iliis 
Act  include  the  Channel  Islands,  the  Isle  of  Man,  and  such 
territories  as  may  for  the  time  being  be  vested  in  her 
Majesty,  by  virtue  of  any  Act  of  Parliament  for  the  goveni- 
ment  of  India  and  all  other  her  Majesty's  dominions : 
*'  *  Legislature '  shall  signify  any  authority,  other  than  the  Im- 
perial Parliament  or  her  Majesty  in  GounoQ,  oompeient  to 
make  laws  for  any  colony  or  possession : 
«  <  Privy  Council '  shall  include  her  Majesty  in  Council,  and  the 
Lords  and  others  of  her  Majesty's  Privy  Council,  or  any  of 
them,  and  any  committee  of  the  Privy  Council  that  is  not 
specially  named  in  the  schedule  hereto : 


^  Sect.  3  enacts,  that, ''  subject  to  any  law  that  may  be  from  time  to 
made  by  the  Legislature  of  any  British  colony  or  poeseseion,  this  Act  shall  be 
in  force  in  every  such  colony  and  possession." 

Sect  4  enacts,  that "  if  any  person  commits  any  of  the  offences  following, 
that  is  to  say, 
(1.)  Prints  any  copy  of  any  proclamation,  order,  or  regnlalion  which  bladj 
purports  to  have  been  printed  by  the  government  printer,  or  to  be 
printed  under  the  authority  of  the  Legislature  of  any  Britidi  CoIoqt  or 
possession,  or  tenders  in  evidence  any  copy  of  any  proclamation^  order, 
or  regulation  which  falsely  purports  to  have  been  printed  as  afomaid, 
knowing  that  the  same  was  not  so  printed ;  or, 
(2.)  Foi^ges  or  tenders  in  evidence,  knowing  the  same  to  lutve  been  fiu^^^ 
any  certificate  by  this  Act  authorized  to  be  annexed  to  a  copy  «f  or 
extract  from  any  proclamation,  order,  or  regulation ; 
he  shall  be  guilty  of  felony,  and  shall  on  conviction  be  liable  to  be  sentenced 
to  penal  servitude  for  such  term  as  is  prescribed  by  the  Penal  Servitude  Art. 
1664,  as  the  least  term  to  which  an  offender  can  be  sentenced  to  penal  servi- 
tude "  (that  is, '  five  years,'  see  27  &  28  V.,  c.  47,  §  2),  "  or  to  be  imprisoned  for 
any  term  not  exceeding  two  years,  with  or  \«dthout  hard  labour/ 
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'  Goyemment  printer '  shall  mean  and  include  the  printer  to 

her  Majesty,  and  any  printer  purporting  to  be  the  printer 

anthorised  to  print  the  statutes,  ordinances,  acts  of  state, 

or  other  public  acts  of  the  Legislature  of  any  British  colony 

or  possession,  or  otherwise  to  be  the  government  printer  of 

such  colony  or  possession : 

"  'Gaaette'  shall  include  *The  London  Gassette,*  'TheEdin- 

burgh  Ghizette,'  and  *  The  Dublin  Gazette,'  or  any  of  such 

gazettes." 

§  6  Enacts,  that  *'  the  provisions  of  this  Act  shall  be  deemed  to 

be  in  addition  to,  and  not  in  derogation  of,  any  powers  of  proving 

documents  given  by  any  existing  statute  or  existing  at  common  law." 

SCHEDULE  AS  AMENDED  BY  SUBSEQUENT  LEGISLATION. 


COLUICH  I. 
Name  of  Department  or  Officer. 


The  CoaiiniflaionerB  of  the  Treasniy. 

The  Gommiflsionen  for  executing  the 
Office  of  Lord  High  AdmiraL 


Secretaries  of  State. 


Committee  of  Privy  Coimdl  for  Trade. 


CoLuifir  IL 

Names  of  Certiiykig  Officers. 


The  late  Poor  Law  Board.^ 


The  Local  (Goyemment  Board.' 


The  Education  Department.' 


The  PoetmaBter-Gkneral.^ 


Any  Commiesioner,  Secretaiy,  or  As- 
sifltant  Secretary  of  the  Truisuiy. 

Any  of  the  CommiBsioners  for  execut- 
ing the  Office  of  Lord  High  Admiral, 
or  either  of  the  Secretaries  to  the 
said  Commissioners. 

Any  Secretary  or  UndeivSecretary  of 
State. 

Any  Member  of  the  Committee  of 
Privy  Council  for  Trade,  or  any 
Secretaiy  or  Assistant  Secretary  of 
the  said  Committee. 

Any  Commissioner  of  the  Poor  Law 
Board,  or  any  Secretary  or  Assist- 
ant Secretary  of  the  said  Board. 

Any  Member  of  the  Local  Government 
Board,  or  any  Secretaiy  or  Assistant 
Secretary  of  that  Board. 

Any  Member  of  the  Education 
Department,  or  any  Secretaiy  or 
Assistant  Secretary  of  that  Depart- 
ment. 

Any  Secretary  or  Assistant  Secretary 
of  the  Post-office. 


»  Abolished  by  34  &  36  V.,  c  70,  §  2. 

*  d4  &  35  v.,  c.  70,  §  6.    See,  also,  38  &  39  V.,  c.  55,  §§  130,  135,  297, 
flube.  7.  »  33  &  34  v.,  c.  75,  §  83.  *  33  &  34  V.,  c.  79,  §  21. 
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§  1528.  All  proclamationsy  treaties^  and  other  acts  of  sUUe^  of  any  §  i« 
Foreign  State  or  of  any  British  Colony ,  may  be  proved  either  by 
examined  copies,  or  by  copies  purporting  to  bear  the  seal  of  the 
state  or  colony  to  which  they  respectively  belong.^  In  one  case, 
where  a  book  was  tendered  in  evidence  which  porported  to  be  a 
collection  of  treaties  concluded  by  America,  and  was  declared  to 
have  been  published  by  authority  there,  as  a  regular  copy  of  the 
archives  in  Washington ;  and  it  was  further  proposed  to  prove,  by 
the  American  minister  resident  at  this  court,  that  the  book  was 
the  rule  of  his  conduct ;  Lord  Ellenborough  rejected  the  evidence, 
observing  that  he  would  not  have  admitted  a  book  of  Spanish 
treaties,  though  proved  to  have  been  printed  by  the  King's  printer 
in  that  country.' 


§  1529.  The  Documentary  Evidence  Act,  of  1845,— as  alrea^  { ^ 
observed,— renders  copies  of  the  Journals  of  either  House  of  Par- 
liament admissible  in  evidence,  provided  they  pwrport  to  be  ptintel 
by  the  printers  of  either  House ;  and  it  is  not  necessary  to  prove 
that  the  copies  were  in  fact  so  printed.' 

§  1530.  The  Articles  of  War  for  the  government  of  the  navy  { tf 
are  embodied  in  a  public  statute,^  and,  consequentiy,  require  no 
proof.  Those  made  for  the  government  of  the  army  and  the 
marine  forces  form  no  actual  part  of  an  Act  of  Parliament,  bat 
still,  as  being  emanations  respectively  from  the  Crown  and  the 
Admiralty  under  the  statute  law,  they  must,  like  public  Acts,  be 
judicially  noticed.^  In  order,  however,  to  instruct  the  court,  a 
copy,  purporting  to  be  printed  by  the  Queen's  printer,  in  the  case 
of  the  land  service,  or  a  copy  certified  under  the  hand  of  the  Secre- 
tary of  the  Admiralty,  in  the  case  of  the  marine  service,*  should  be 
produced.^ 


»  14  &  16  v.,  c  99,  §  7,  cited  ante,  §  10. 

'  Richardson  «.  Anderson,  1  Camp.  65,  n.  a. 

»  8  &  9  v.,  c.  113,  §  3,  cited  ante,  §§  7,  8. 

*  29  &  30  v.,  c.  109.  •  Ante,  §  5l 

'  The  original  articles  must  be  under  the  hands  of  two  of  the  CoxnmiBB.  ior 

executing  the  office  of  the  Ld.  High  Admiral.    See  Ist  sect  of  Marine  MutbiT 
Act. 

7  R.  V,  Withers,  cited  by  BuUer,  J.,  in  R.  v.  Holt,  6  T.  R  44a     See  1< 
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§  1581.  The  reports  made  by  the  Commissioners  or  the  Sur- 
veyor-General of  the  Woods  and  Forests,  either  to  the  Queen  or  to 
Parliament,  may,  by  virtue  of  "  The  Crown  Lands  Act,  1873," 
be  proved  by  copies  purporting  to  have  been  printed  by  the  order 
of  either  House.^  This  enactment,  though  salutary  so  far  as  it 
extends,  would  be  much  more  beneficial,  were  it  rendered  applicable 
to  all  reports  which  have  been  presented  either  to  the  Crown  or  to 
Parliament. 

§  1682.  The  judges  have  promulgated  a  rule,  which  must  not  §  1376 
be  lost  sight  of  in  any  case  where  an  original  record  is  required  to 
be  produced  at  the  trial.  The  rule  is  in  these  words: — '^No 
subpoBua  for  the  production  of  an  original  record  shall  be  issued, 
unless  a  rule  of  court  or  the  order  of  a  judge  shall  be  produced  to 
the  officer  issuing  the  same,  and  filed  with  him,  and  unless  the  writ 
shall  be  made  conformable  to  the  description  of  the  document  men- 
tioned in  such  rule  or  order."' 

§  1688.  The  general  records  of  the  realm^  which  are  placed  under  §  1^'^'' 
the  custody  of  the  Master  of  the  BoUs,  may  be  proved  by  copies 
purporting  to  be  certified  by  the  deputy-keeper  of  the  records,  or 
one  of  the  assistant  record-keepers,  and  to  be  sealed  or  stamped 
with  the  seal  of  the  Becord  Office;'  and  in  cases  of  importance 


sect,  of  the  annual  Mutiny  Act,  and  Marine  Mutmy  Act,  partially  cited  ante, 
p.  5,n.  L  See, also,  12  &  13  V.,  c43,  §  1,  and21  &  22  V.,  c.  106,  §  66,  which 
enactments,  read  together,  direct  jadidal  notice  to  be  taken  of  the  Articles  of 
War  for  the  government  of  the  nulitaiy  and  naval  forces  in  India. 

>  36  &  37  v.,  c  36,  §  6. 

'  Beg.  Qen.,  H.  T.,  1853,  r.  32  ;  1  E.  &  B.,  App.  ix,  A  similar  rale  prevails 
on  the  Revenue  side  of  the  Ex.  Division ;  see  Reg.  Gen.,  24  V.,  t.  77,  6  H.  & 
N.  ziiL 

>  1  &  2  v.,  c  94,  §  12,  enacts,  that  ''the  Master  of  the  Rolls  or  deputy-keeper 
of  the  records  may  allow  copies  to  be  made  of  any  records  in  the  custody  of 
the  Master  of  the  RoUs,  at  the  request  and  costs  of  any  person  desirous  of 
pTOcniing  the  same ;  and  any  copy  so  made  shall  be  examined  and  certified  as 
a  true  and  authentic  copy  by  the  deputy-keeper  of  the  records,  or  one  of  the 
Assistant  record-keepers  aforesaid,  and  shall  be  sealed  or  stamped  with  the  seal 
of  the  Record  Office,  and  delivered  to  the  party  for  whose  use  it  was  made.'' 
§  13  enacts,  that  ''  every  copy  of  a  record  in  the  custody  of  the  Master  of  the 
Rolls,  certified  as  aforesaid,  and  purporting  to  be  sealed  or  stamped  with  the 


I 
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before  the  House  of  Lords  or  elsewhere,  permisBion  will  be  gxren 
to  one  of  the  assistant-keepers  to  produce  the  original  record.^ 

§  1684.  The  next  class  of  public  documents  to  be  considered  §^ 
consists  of  the  records  of  cowrts  of  justice,  and  other  jndkaal 
writings.  And,  first,  as  to  the  records  of  the  Supreme  Gonri,  and 
of  the  old  superior  courts  of  law  and  equity,  and  the  qmui  records 
of  those  courts.  The  expression  "  quasi  records "  will  emhcacw 
depositions,  affidavits,  bills,  answers,  orders,  and  decrees,  filed  in 
the  old  Court  of  Chancery,  rules  of  court,  and  certain  other  docu- 
ments, which,  although  not  strictly  records,'  partake  so  mnoih  of 
their  nature,  that  they  can  be  proyed  by  means  of  copies'  to  die 
same  extent  as  records,  and  are  subject  generally  to  the  same  rales 
of  eyidence.  Indeed,  henceforth,  for  the  sake  of  convenienee,  die 
general  term  '^  records  "  will  alone  be  used,  and  will  include  all  the 
documents  just  mentioned.  Now,  the  records  of  the  superior 
courts  may  either  be  proved  by  the  mere  production  of  tbe 
originals,  or, — as  this  course  would  be  highly  inconvenient  to  the 
public  if  generally  adopted,  since  it  might  lead  to  the  mutilatiaii  or 
loss  of  valuable  documents, — ^they  may  also  be  proved  by  means  of 
copies,*   Of  these,  there  axe  four  kinds;  viz.,  exemplificationa  under 


seal  of  tlie  Record  Office,  shall  be  received  as  evidence  in  all  comtB  of  justice, 
and  before  all  legal  tribunals,  and  before  either  House  of  Fbrliament,  or  waj 
committee  of  either  House,  without  any  further  or  other  proof  thereof  ii 
every  case  in  which  the  original  record  could  have  been  received  there  as  en- 
deuce."  For  the  corresponding  enactments  in  the  Public  Records,  Irdaaid, 
Acts,  1867  and  1875,  see  30  &  31  V.,  c  70,  §§  19,  20^  Ir. ;  38  &  39  V.,  c  S^ 
§§9,  10,  Jr. 

1  See  ante,  §  1532. 

'  B.  N.  P.  235.  The  reason  given  by  Buller,  J,,  in  this  paassge,  why  & 
proceedings  in  Chancery  are  not  records,  is  sufficiently  amusing.  After  stating 
that  a  record  is  ''  a  memorial  of  what  is  the  law  of  the  nation,"  he  add^  *  nov 
Chancery  proceedings  are  no  memorials  of  the  laws  of  England,  beoauae  tbe 
ChcmceUor  ia  not  hotmd  to  proceed  according  to  the  Ujwo"  Ab  to  mlsB  of  oamt  aot 
being  records,  see  R. «.  Bingham,  3  Y.  &  J.  109,  112, 114. 

'  See,  as  to  decrees,  B.  N.  P.  234,  235 ;  as  to  bills  and  answers.  Ewer  «.  Am- 
brose, 4  B.  &  C.  25  ;  as  to  depositions  in  Chancery,  Highfieldv.  Peake,  M.4M. 
109  ;  as  to  affidavits,  Davies  v,  Davies,  9  C.  &  P.  252  ;  Garvin*.  Cairoll,  10  li. 
Law  R.  323  ;  as  to  rules  of  court,  Seiby  «.  Harris,  1  Ld.  Ray.  745  ;  Dimcia  c 
Scott,  1  Camp.  102.  *  Ante,  §  439.    Post,  §  159Sl 
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the  Great  Seal ;  exemplifications  under  the  seal  of  the  particular 
court  where  the  record  remains ;  .  office  copies ;  and  examined 
copies.^ 

§  1586|  One  or  other  of  these  copies  will  always  be  admissible  §  ^^*^^ 
in  lieu  of  the  original  record^  excepting  in  two  cases :'  first,  if  issue 
has  been  joined  on  a  plea  or  replication  of  nnl  tiel  record,  in  some 
cause  in  a  court  to  which  the  disputed  record  belongs;'  and 
secondly,  if  a  person  is  indicted  for  perjury  in  any  affidavit,  or  depo- 
sition, or  for  forgery  with  respect  to  any  record.^  In  either  of  these 
cases,  the  original  document, — unless  it  be  shown  that  the  prisoner 
has  got  possession  of  it,  or  that  it  has  been  lost  or  destroyed,^ — must 
be  actually  produced.  On  a  trial,  too,  for  perjury,  the  signatures 
of  the  defendant,  and  of  the  person  whose  name  is  attached  to  the 
jurat,  must  be  proved ;'  after  which  the  court  will  presume  that  the 
oath  was  duly  administered.^  For  the  purpose  of  insuring  the  pro- 
duction of  the  original  record,  application  should  be  made  to  the 
eonrt  to  which  it  belongs,  or  to  a  judge  in  vacation,  who  will  make 
the  necessary  order.^ 

§  1686.  When  an  issue  was  raised  as  to  the  existence  of  a  record  §  1380 
which  did  not  belong  to  the  same  court,  the  proof  used  to  be  by  an 


>  B.  N.  P.  226—228. 

<  Ab  to  a  possible  third  case,  see  ante,  §  1448.  '  2  Ph.  Ev.  129. 

*  B.  N.  P.  239  :  R.  t>.  Morris,  2  Buir.  1189  ;  R.  «.  Benson,  2  Camp.  508  ; 
R.  «.  Spencer,  Ry.  &  M.  97 ;  Crook  v,  Dowling,  3  Doug.  77 ;  Stratford  v, 
Greene,  2  Ball  &  B.  296  ;  Garvin  v,  Carroll,  10  Jr.  Law  B.  330,  per  Crampton, 
J.  ;  Lady  Dartmouth  v,  Roberts,  16  East,  340,  per  Ld.  EUenborough  and 
Le  Blanc,  J.  La  this  last  case  the  judges  intimated  an  opinion,  that  the  same 
etrictness  was  necessary  in  actions  for  malicious  prosecution ;  but  this  would 
seem  to  be  a  miMake.    See  B.  N.  P.  13 ;  Purcell  v.  M'Namara,  1  Camp.  200. 

«  R.  V.  Mihies,  2  Fost.  &  Fin.  10,  per  Hill,  J. 

*  See  cases  cited  supra,  n.  4. 

7  R.f>,  Spencer,  1  C.  &  P.  260,  per  Abbott,  C.  J. ;  R.  v.  Turner,  2  C.  &  Kir. 
732,  per  Erie,  J. 

"  See  ante,  §  1532  j  Crook  v.  Dowling,  3  Doug.  77,  per  Ld.  Mansfield  ;  Bas- 
tard V.  Smith,  10  A.  &  E.  214  ;  Bentall  t?.  Sidney,  id.  164.  The  application  to 
the  Court  for  leave  to  take  an  affidavit  off  the  file,  in  order  to  prosecute  the 
defendant  for  perjury,  will  be  granted  an  a  matter  of  righL  Stratford  v,  Greene, 
2  Ball  &  B.  294  ;  Keinan  v.  Boylan,  1  Sch.  &  Lef.  2;i2. 
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exemplification  under  the  Great  Seal ;  in  order  to  obtain  wldeh,  if 
the  record  did  not  belong  to  the  old  Court  of  Chancery,  a  litexal 
transcript  of  it  was  removed  thither  by  certiorari ;  for  that  was  re- 
garded as  the  centre  of  all  the  courts,  and  there  the  Great  Seal  was 
kept.  An  exemplification  was  then  transmitted  by  mittifaiis  out  of 
Chancery y  to  the  court  in  which  the  caiise  was  pending  ;^  and  this 
seemed  to  be  the  proper  mode  of  proof,  where  the  existence  of 
a  judgment  of  one  of  the  superior  courts  was  put  in  issue  in  any 
County  Court.*  As  to  what  would  be  the  proper  mode  of  piro- 
ceeding  now,  **  hurly-burly  innovation  "  has  made  it  difficult  to 
determine. 

§  1687.  When  the  existence  or  contents  of  the  record  are  not  §  a 
directly  in  issue,  it  may  be  always  proved  by  the  second  kind  of  ex- 
emplification, though  practically  recourse  is  seldom  had  to  Has 
medium  of  proof,  where  the  record  belongs  to  any  Division  of  the 
Supreme  Court.  Both  species  of  exemplifications  axe  proved  ly  men 
production,  as  the  judges  are  bound  to  take  judicial  notice  of  the 
seals  attached  to  them  ;^  and  they  are  deemed  of  higher  credit  thaa 
examined  copies,  being  presumed  to  have  undergone  a  more  critial 
examination.^  Indeed,  an  exemplification  under  the  Great  Seal  is 
itself  considered  a  record  of  the  highest  validity.^ 

§  1588.  An  office  copy  of  a  record, — ^by  which  is  meant  a  cqjy  i  ^ 
authenticated  by  a  person  intrusted  with  the  power  of  fumiahing 
copies, — is  admitted  in  evidence  upon  the  credit  of  the  officer  with- 
out proof  that  it  has  been  actually  examined,  and  is  r^[aided  as 
equivalent  to  the  record  itself,  when  it  is  tendered  as  evidence  in 
the  same  court,  and  in  the  sam^  cause  ;  but,  at  conmion  law,  sach 
copy  must  be  proved  to  be  correct,  if  it  be  produced,  ^ther  is 
another  court,  or  even  in  the  same  court  in  another  cause.^  Wfaetfatf 


»  B.  N.  P.  226  b  ;  Hewson  tJ.  Brown,  2  Burr.  1034. 

=  Winsor  v,  Dumford,  12  Q.  B.  603.  »  Ante,  §  6. 

^  B.  N.  P.  226  b,  228. 

*  Id. 

«  Den  V,  Fulford,  2  Burr.  11V9,  per  Ld.  Mansfield  ;  Jack  ».  Kieman,  2  JeW» 
&  Sy.  231,  237,  238,  per  Buehe,  C.  J.  ;  Barron  v,  Daniel,  Crawf.  &  D.,  Abr.  C 
283,  per  Doherty,  C.  J. 
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an  issue  out  of  the  Chancery  Diyision  can  be  considered  as  a  pro- 
ceeding in  that  court,  so  that,  on  the  trial  at  Nisi  Prius,  office 
copies  of  former  Chancery  records  in  the  same  cause  may  be 
admissible  in  eyidence,  is  a  question  on  which  the  authorities  are 
diametrically  opposed;^  but  no  doubt  seems  to  be  entertained,  that, 
on  the  trial  of  a  cause  issuing  out  of  one  of  the  common-law  courts, 
the  judge  at  Nisi  Prius  will  be  considered  to  all  intents  as  acting 
under  the  authority  of  that  court,  and,  consequently,  will  be  bound 
to  receive  all  office  copies,  which  would  be  admissible  in  the  cause 
before  the  court  above.' 

§  1589.  So  strictly  has  the  general  rule  rejecting  office  copies^  §  1333 
excepting  in  the  same  cause  and  court,  been  enforced,  that  where 
an  action  was  brought  in  the  Queen's  Bench  against  a  sheriff  for  a 
false  return  to  a  writ  of  fieri  facias,  the  court  would  not  allow  the 
plaintiff  to  put  in  office  copies  of  the  writ  and  return,  though  the 
original  cause  was  in  that  court.'  Where,  however,  an  office  copy 
of  an  affidavit  was  admitted,  under  a  judge's  order,  to  be  a  trv^  copy 
it  was  allowed  to  be  used  against  the  party  making  the  admission.^ 
It  is  true  that  several  cases  may  be  cited  in  which  the  courts 
appear,  at  first  sight,  to  have  relaxed  the  above  rule  in  fiavour  of 
office  copies  of  affidavits  filed  of  record,^  and  of  answers  in 
Chancery;*  but,  on  narrowly  examining  these  authorities,  it 
will  be  found  that  the  distinction  between  office  and  examined 
copies  was  not  taken,  and  that  the  real  point  disputed  in  each 


*  The  negatiye  of  this  proposition  was  held  by  Best,  C.  J.,  in  Buniand  «. 
l^exot,  1  C.  &  P.  578  ;  the  aflfinnative  by  Littledale,  J.,  in  Highfield  v,  Peake, 
M.  k  M.  109. 

«  Jack  V.  Kieman,  2  Jebb&  Sy.  238,  per  Bushe,  C.  J.  ;  R.  r.  Jolliffe,  4  T.  R. 
292,  per  Boiler,  J. ;  Anon.,  Ann.  M.  &  0.  310,  per  Brady,  C.  B. 
»  Pitcher  v.  King,  1  C.  &  Kir.  656,  per  Ld.  Benman. 

*  Davies  tf.  Davies,  9  C.  &  P.  252,  per  Gnmey,  B. 

•  Wightwick  17.  Banks,  Forrest,  153  ;  Casbnm  v,  Reid,  2  Moore,  60 ;  Croke 
r.  DowUng,  B.  N.  P.  14.  This  last  case  is  more  fully  reported  in  3  Doug.  75, 
as  Crook  v.  Bowling,  and  nothing  is  there  said  about  the  copy  being  an  office 

c^py- 

•  Salter  tJ.  Turner,  2  Camp.  87  ;  Studdy  n,  Sanders,  2  D.  &  R.  347.  In  this 
laKt  case  reference  is  made  to  Hennell  t.  Lyon,  1  B.  &  A.  182,  as  a  strictly 
analogous  decision^  but  there  an  examined  copy  was  produced. 
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of  the  cases  was,  whether  any  copy  was  admissible  in  lieu  of  the 
original. 

§  1540.  The  rule  that  office  copies  are  inadmissible,  exoepting  in  f  ^ 
the  court  and  cause  to  which  the  record  appertains,  applies  only  to 
such  copies  as  are  made  by  an  officer  having  no  other  authority  to 
make  them  than  a  rule  of  court  established  for  the  convenieiice  of 
suitors ;  for,  if  the  officer  is  bound,  either  at  common  law,  or  I7 
statute,  to  furnish  copies,  they  will  generally  be  admitted  in  all 
courts  alike.^  Again,  the  Bules  and  Orders  of  the  Supretme  Court, 
and  the  rules  of  the  old  superior  common-law  courts,  and  the 
orders  of  the  Old  Court  of  Chancery,  may  be  proTed  in  any  eomi 
by  the  production  of  an  office  copy,  for  such  copies  are  given  out  by 
the  officer  in  the  usual  course  of  his  business.^ 

§  1541.  The  Act  of  12  &  13  Y.,  c.  109,  has  facilitated  the  piDof  !» 
of  all  records  and  documents  belonging  to  the  old  common-law  side 
of  the  Court  of  Chancery,  by  making  office  copies  admissible  ii 
evidence ;  and  after  enacting,  in  §  11,'  that  a  seal  shall  be  pio- 
vided  for  the  Court  of  Chancery,  which  shall  be  called  the  Chanecfj 
Common-law  Seal,  and  shall  be  judicially  noticed,  it  goes  on  to  enacts 
in  §  18,^  with  tautology  which  would  put  to  shame  Mrs.  Siuidy  1 


1  B.  N.  P.  229  ;  Black «.  Ld.  Biaybrook,  2  Stark«  R.  12—14 ;  Api^eiaa  ■. 
Ld.  Braybrook,  6  M.  &  Sel.  37—39. 

'  Selby  V,  Harris,  1  Ld.  Ray.  745 ;  Duncan  «.  Scott,  1.  Camp.  109,  pa  Li 
EUenborough  ;  Streeter  v.  Bardett,  5  Com.  B.  562, 564  ;  Jack  «.  KioT-n^n  s  Jdjb 
&  Sy.  233,  per  Perrin,  J. ;  May.  of  Ludlow  v.  Cliarlton,  9  C.  &  P.  242,  216; 
247,  per  Gumey,  B.  Ab  to  the  mode  of  proving  the  general  roles  of 
courts,  see  post,  §  1587.  >  Cited  ante,  p.  10,  n.  3. 

*  The  precise  w6rdB  are  as  follows  : — "  And  be  it  enacted,  that  eyeiy 
cop^  issued  from  the  Petty  Bag  Office  shall  be  sealed  with  the  aaid  Ckxaaej 
Common-law  Seal  for  the  time  being ;  and  every  document  sealed  with  mA 
seal,  and  purporting  to  be  a  copy  of  any  record  or  other  docmnenjt  ol  cj 
description,  shall  be  deemed  to  be  a  true  copy  of  such  record  or  other  'I'yrm^'^- 
and  shall,  without  further  proof,  be  admissible  and  admitted  and  iee^T«d  a 
evidence,  as  well  before  either  House  of  Farliament  as  also  before  any  cm- 
mittee  thereof,  and  also  by  and  before  all  courts,  tribunals,  judges  jiutk«k 
officers,  and  other  persons  whomsoever,  in  like  manner  and  to  the  same  trxtc^ 
and  eifect  as  the  original  record  or  other  document  would  or  might  be  ads> 
sible  or  admitted  or  received,  if  tendered  in  evidence,  as  well  for  the  pui^-** 
of  proving  the  contents  of  such  record  or  other  docimient,  as  abo  provio^saJ* 
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maniage-settlementy^  that  every  document  sealed  with  this  seal,  and 
purportiiig  to  be  a  copy  of  any  record  or  document  of  any  descrip- 
tion, shall  be  deemed  to  be  a  true  copy,  and  shall,  without  farther 
proof,  be  admitted  in  evidence  before  all  coorts  and  persons,  in  like 
manner  and  to  the  same  extent  and  effect  as  the  original  record  or 
document  would  be  admissible,  as  well  for  the  purpose  of  prov- 
ing the  contents  of  such  record  or  document,  as  of  proving  that 
such  record  or  document  belonged  to  the  Court  of  Chancery, 
but  not  further  or  otherwise.  Although  the  language  here 
employed  is  of  the  most  general  character,  apparently  including  the 
copy  of  "  any  record  or  document  of  any  description,"  the  Legis- 
lature obviously  intended  that  the  Chancery  Common-law  Seal 
should  only  be  attached  to  copies  of  such  records  and  documents  as 
belonged  to  the  common-law  side  of  the  Court  of  Chancery,  and 
as  are  filed  or  deposited  in  the  Petty  Bag  Office.  The  Orders  in 
Chancery,  made  in  pursuance  of  the  Act,  place  this  matter  in  a 
clear  light ;  for  they  direct  that  the  Clerk  of  the  Petty  Bag  is  to 
have  the  custody  of  the  seal,  and  is  to  employ  it  in  sealing  such 
documents  as  are  by  the  Act  authorised  to  be  sealed  therewith. 

§  1642.  It  would  be  no  easy  matter  to  enumerate  all  the  records  §  1380 
and  documents  which  are  deposited  in  the  Petty  Bag  Office,'  and 
which  may  now,  under  §  13  of  the  Act,  be  proved  by  office  copies  ; 
but  among  the  most  important  may  be  mentioned  the  Parliament 
pawns,  that  is,  the  list  of  writs  issued  on  calling  new  Parliaments, 
from  the  time  of  Henry  YII. ;  the  returns  of  Members  to  Parlia- 
ment from  the  date  of  the  Bestoration;  a  few  qualifications  of 
Members  of  Parliament ;  The  Bedford  Level  decrees ;  the  decrees 
of  Charity  Commissioners  from  the  reign  of  Queen  Elizabeth ;  the 
commissions  and  inquisitions  of  lunacy  and  escheats  from  the  time 
of  Charles  11. ;  the  returns  to  writs  for  swearing  in  the  old  Masters 
Extraordinary  of  the  Court  of  Chancery,  and  justices  of  the  peace, 

reeoid  or  other  document  to  be  a  record  or  document  of  or  belonging  to  the 
sadd  Coart  of  Chancery,  but  not  further  or  otherwise." 
'  Tristram  Shandy,  VoL  L  ch.  xv. 
fi''  »  See  37  &  38  v.,  c.  81,  §§  6,  10,  which  give  power  to  abolish  this  office,  and 

to  traiu«fer  the  muniments  elsewhere.    For  some  unexplained  reason,  however, 
^      the  power  has  never  been  exercised.    See  Rules  respecting  Solicitors,  2nd  Nov. 
^^      1875,  Rule  ''as  to  Custody  of  RolLs  and  Documents." 
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and  for  electing  coroners,  verderors,  and  regardors ;  the  returns  to 
writs  of  scire  facias,  and  a  yast  nmnber  of  other  writs  which  have 
issued  from  what  used  to  be  the  common-law  side  of  the  Court  of 
Chanceiy;^  and  a  considerable  nmnber  of  enrolments  of  patents 
and  specifications,  which,  prior  to  the  1st  of  Jannaiy,  1849,'  were 
enrolled  in  the  Petty  Bag  Office. 

§  1548.  Among  other  examples  of  office  copies  of  the  records  of  { I3S7 
the  superior  courts,  which,  by  stattUe,  are  rendered  admisMle  in  all 
courts,  may  be  mentioned,-^first,  the  certificates  of  acknowledg' 
ment  of  deeds  by  married  women^  which  are  filed  of  jrecord  in  the 
C!ommon  Pleas  Division  of  the  High  Court,  and  copies  of  which, 
purporting  to  be  signed  by  the  officer  with  whom  they  are  lodged, 
are  receivable  as  evidence  of  the  acknowledgments  to  which  thqr 
respectively  relate;^ — and  next,  the  orders  and  decisions  of  the 
same  Court  sitting  as  a  Court  of  Appeal  from  the  decisions  of  re- 
vising  barristers,  which  may  be  proved  by  copies  purporting  to  be 
signed  by  one  of  the  Masters  of  the  Court.^ 

§  1544.  Although,  in  Ireland,  the  officers  of  the  superior  courts  { 138 
are  authorised,  if  not  required,  by  statute,^  to  fiimish  office  copies 


1  See  12  &  13  V.,  c.  109,  §  14. 

'  From  let  Jan.  1849,  till  Ist  Oct  1852,  all  specifications  for  patents  mniA 
have  been  enrolled  in  the  Enrolment  Office  of  the  Court  of  Chaneeiy. 
See  11  &  12  v.,  c.  94,  §  14,  and  12  &  13  V.,  c  109,  §  15.  They  are  now  filed, 
instead  of  being  enrolled,  under  the  Patent  Law  Amend*  Act,  1852.  See 
ante,  §  1126. 

'  3  &  4  W.  4,  c.  74,  §  88  ;  8  &  9  v.,  c.  113,  §  1,  dtedante,  §  7.  As  to  what 
verifying  affidavits  will  be  required  by  the  Judges  of  the  C.  P.  D.,  before  they 
will  file  a  certificate  of  acknowledgment  made  out  of  England,  see  Maoqueen 
on  Hush.  &  Wife,  App.  22 — 34,  and  cases  there  collected. 

*  6  i&  7  v.,  c.  18,  after  providing  hy  §  66,  that  the  judgment  of  the  Commcn 
Pleas  Division  on  the  decisions  of  revising  barristers  shall  be  final  **  in  the  case 
upon  the  point  of  law  adjudicated  upon,"  enacts  in  §  68,  "  that  a  copy  of  anj 
order  or  decision  of  the  said  court,  such  copy  purporting  to  be  signed  by  one 
of  the  Masters  of  the  said  cotirt,  shall  be  sufficient  evidence  in  all  casea,  with- 
out proof  of  the  signature  of  the  said  Master,  and  shall  have  the  like  force  and 
effect  as  any  entry  made  in  any  list  or  roister  of  voters,"  either  under  that  Act, 
or  under  the  Act  of  2  &  3  W.  4,  c.  45.  See,  as  to  the  corresponding  law  in 
Ireland,  13  &  14  V..,  c  69,  §§  79,  81,  Ir. 

*  See  7  &  8  v.,  c,  107,  §  11,  and  Sch.,  Ir.  See,  also,  for  the  former  kw,  I  &  2 
G.  4,  c.  53,  §§  24,  25,  Ir. 
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of  the  proceedings  of  such  courts,  these  copies,  with  one  statutory 
ezception,  seem  to  be  admissible  in  evidence  only  in  the  same 
cause  and  the  same  court ;  the  judges  apparently  considering,  that 
the  Legislature  did  not  intend  to  effect  such  an  innovation  in 
the  law  of  evidence,  as  would  be  introduced,  if  office  copies  of 
all  the  records  of  the  superior  courts  were  rendered  universally 
admissible.^  The  exception  just  stated  is  founded  on  the  Act  of 
14  &  16  v.,  c.  67,  Ir.,  which,  by  §  107,  enacts,  that,  in  every  pro- 
ceeding before  the  court  of  the  assistant  barrister,  or  of  the  judge 
of  assize  upon  appeal,  an  office  copy  of  any  judgment,  decree,  or 
order,  made  by  or  before  any  court  of  law  or  equity  in  Ireland, 
certified  to  be  a  true  copy  by  the  proper  officer  of  such  court, 
shall,  upon  proof  of  such  officer's  handwriting,  be  deemed  and 
taken  as  prim&  fiicie  evidence  of  such  document.  This  clause  is 
remarkable,  as  setting  at  nought  the  valuable  provisions  of  the 
Documentary  Evidence  Act,  so  feu:  as  relates  to  the  proof  of  the 
office  copies. 

§  1646.  The  most  usual  mode  of  proving  records  is  by  an  j  1339 
exandned  copy ;  and  when  this  course  it  intended  to  be  adopted, 
a  witness  must  be  produced,  who  will  swear  that  he  has  compared 
the  copy  tendered  in  evidence  with  the  original,  or  with  what  the 
officer  of  the  court,  or  any  other  person,  read  as  the  contents  of  the 
record,  and  that  such  copy  is  correct.^  It  is  not  necessary  for  the 
persons  examining  to  exchange  papers,  and  read  them  alternately 
both  ways ; '  but  it  is  necessary  that  the  copy  should  be  an  accu- 
rate and  complete  copy,  and,  therefore,  if  it  contains  abbreviations 
where,  in  the  original,  words  were  written  at  length,  it  cannot  be 
received.^  Moreover,  if  the  record  be  written  or  printed  in  an 
ancient  or  foreign  character,  the  witness,  who  has  compared  the 
copy  with  it,  must  have  been   able  to   read  and  understand  the 


1  Jack  V,  Kienian,  2  Jebb  &  Sy.  231. 

•  Rcid  «.  MargiBon,  1  Camp.  469 ;  Gyles  «.  Hill,  id.  471,  n. ;  M'NeiU  v. 
Peichaid,  1  Eep.  264 ;  Fyson  1^.  Kemp,  6  C.  &  P.  71  ;  Rolf  «.  Dart,  2  Taunt 
61 ;  R.  «.  M'Donald,  Ann.  M.  &  O.  112,  per  Crampton,  J. ;  R.  v,  Hughes,  1 
Ciawf.  &  D.,  C.  C.  13,  per  Doherty,  C.  J. ;  Hill  v,  Packard,  5  Wend.  387 ; 
Lynde  v.  Judd,  3  Day,  499.  *  Cases  cited  in  last  note. 

«  R.  V.  Christian,  C.  &  Marah.  388. 
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original.^  It  must  also  appear  in  all  these  cases,  that  the  record 
from  which  the  copy  was  taken  was  fonnd  in  the  proper  place  of 
deposit,  or  in  the  hands  of  the  officer  in  whose  custody  the  records 
of  the  conrt  are  kept.  And  this  cannot  be  shown  by  any  light 
reflected  from  the  record  itself,  which  may  have  been  improperiy 
placed  where  it  was  found.' 

§  1646.  The  records  or  judicial  proceedings  of  the  old  Admiralty  f 
Gourt,^  of  the  Ecclesiastical  Courts,^  of  the  Court  of  Stannaries,^ 
and  of  the  Courts  of  Quarter  Sessions,  may  be  proved,  like  those 
of  the  Supreme  Court,  either  by  producing  the  originals,  oar 
by  means  of  exemplifications,  whether  under  the  Great  Seal  or 
under  the  seals  of  the  respective  courts,  which  seals  require  no 
proof,^  or  by  office  copies  in  the  same  cause  and  the  same  court/  or 
by  examined  copies  in  any  court.^  Indeed,  these  modes  of  proof 
are  generally  available  with  respect  to  the  judgments  or  oth^  j«o- 
ceedings  of  aU  inferior  courts  of  record; »  and  even  where  the  court 
is  not  one  of  record,  and  where  short  notes  of  its  proceedings  are 
alone  kept,  these  notes,  being  considered  as  public  documents,  may 
be  proved  by  examined  copies.^^  Where  the  existence  of  a  reoord  or 
judgment  of  any  of  the  inferior  common-law  courts  is  put  in  issue 
in  some  cause  in  the  Queen's  Bench  Division,  the  party  who  has  to 
produce  the  document  questioned,  may  move  that  court  for  a  cer- 
tiorari ;  and  on  the  issuing  of  this  writ,  a  literal  transcript  of  the 
document,  under  the  seal  of  the  inferior  tribunal,  will  be  retomed 
directly  into  the  court,  and  will  be  sufficient  to  countervail  the  plea 
denying  the  existence  of  the  original.^^ 

§  1647.  In   extending   to  the   records  and  other  judicial  pro-     lail 

1  Crawford  and  Lindsay  Peer.,  2  H.  of  L.  Cas.  ^34,  644,  645. 

*  Adamthwaite  v.  Synge,  1  Stark.  R.  183,  per  Ld.  Ellenboroagh ;  4  Camp. 
372,  S.  C. 

»  See  3  &  4  v.,  c.  65  ;  24  &  25  V.,  c.  10 ;  30  &  ^1  V.,  c  114,  Ir. 

*  See  6  &  7  v.,  c  38,  §  14,  *  See  6  &  7  W.  4,  c  106,  §§  19,  21. 

•  Ante,  §  6. 

7  Ante,  §  1538.  •  R  v.  Hams,  Comb.  337,  per  Holt,  C.  J. 

•  Id.  i«  Id. 

"  Woodcraft  t.  Kinaston,  2  Atk.  317,  318,  per  Ld.  Hardwicke ;  Butchers 
case,  Cro.  Eliz.  821. 
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ceedings  of  all  inferior  courts  the  above  common-law  modes  of 
proof,  it  must  not  be  forgotten  that,  in  a  few  instances,  special 
statuUs  have  been  passed  with  a  view  of  facilitating  the  proof 
either  of  the  records  or  other  proceedings  of  particular  tribunals, 
or  of  particular  records  and  documents.  These  Acts,  however,  by 
rendering  admissible  a  convenient  species  of  evidence,  do  not 
thereby  deprive  parties  of  the   right  of  having  recourse  to  any 

other  mode  of  proof  allowable  at  common  law ;  or,  in  other  words, 

* 

the  statutable  methods  of  proof  are  cumulativef  and  not  substitu- 
tionary  /  since  it  is  a  doctrine  founded  on  common  sense,  largely 
sanctioned  by  authority,  and  especially  applicable  where  the 
common  law  is  concerned,  that,  unless  the  enactment  of  a  new 
provision  clearly  indicates  an  intention  by  the  Legislature  to 
abrogate  the  old  law,  both  shall  be  understood  to  stand  together, 
provided  their  so  doing  would  not  be  impossible  or  obviously 
absurd.^ 

§  1648.  Subject  to  these  observations,  a  reference  may  now  be  §  1392 
made  to  the  Acts  in  question ;  and,  first,  as  to  ^'  The  Bankruptcy 
Aefc,  1869,"  '  which  regulates  in  great  measure  the  proof  of  the 
proceedings  of  the  Courts  of  Bankruptcy.^    This  statute  enacts, 


»  Eflcott  V.  Mastin,  4  Moo.  P.  C.  R.  130, 131,  per  Ld.  Brougham  ;  Northam 
9.  Lotouche,  4  C  &  P.  140,  per  Tindal,  C.  J. ;  R  v.  Carter,  1  Den.  66 ;  Edwards 
«.  Buchanan,  3  B.  &  Ad.  788. 

«  32  &  33  v.,  c  71.  Ab  to  **  The  Bankruptcy  (Scotland)  Act,  1856,"  see  post, 
§  1559. 

*  The  Irish  Bankrupt  and  Insolvent  Act,  1857,  20  &  21  V.,  c  60,  enacts  in 
§  361,  that  ''every  petition  of  bankruptcy,  petition  of  insolvency,  schedule, 
adjudication,  petition  for  arrangement  between  a  debtor  and  his  creditors,  ap- 
pointment of  assignees,  certificate,  deposition,  order,  document  or  other  pro- 
ceeding in  bankruptcy  or  insolvency,  or  under  any  such  petition  for  arrange- 
ment, appearing  to  be  sealed  with  the  seal  of  the  court,  or  any  writing  pur- 
porting to  be  a  copy  of  any  such  document,  and  purporting  to  be  so  sealed, 
sliall  at  aU  times,  and  on  behalf  of  all  persons,  and  whether  for  the  purposes 
of  this  Act  or  otherwise,  be  admitted  in  all  courts  whatever  as  evidence  of 
such  documents  respectively,  and  of  such  proceedings  and  orders  having 
respectively  taken  place  or  been  made,  without  any  further  proof  thereof ; 
provided  always,  that  all  commissions  of  bankrupt,  depositions,  and  other  pro- 
ceedings under  the  same,  which  may  have  been  entered  of  record  before  the 
commencement  of  this  Act,  and  having  the  certificate  of  entry  thereon,  pur- 
porting to  be  signed  by  the  person  appointed  to  enter  the  same  by  the  Act  of 
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in  §  107,^  that ''  any  petition  or  copy  of  a  petition  in  banloniptcT, 
any  order  ^  or  copy  of  an  order  made  by  any  court  having  jaris- 
diction  in  bankruptcy,  any  certificate  or  copy  of  a  certificate  made 
by  any  court  having  jurisdiction  in  bankruptcy,  any  deed  or  eopy 
of  a  deed  of  arrangement  in  bankruptcy,  and  any  other  instru- 
ment or  copy  of  an  instrument,  affidavit,  or  document,  made  or 
used  in  the  course  of  any  bankruptcy  proceedings,  or  other  proceed- 
ings had  under  this  Act,  may,  if  any  such  instrument  as  aforesaid, 
or  copy  of  an  instrument,  appears  to  be  sealed  with  the  seal  of  any 
court  having  jurisdiction,  or  purports  to  be  signed  by  any  judge 
haTing  jurisdiction,  in  bankraptoy  under  tidn  Act,  be  teoeivabk  in 
evidence  in  all  legal  proceedings  whatever." 

§  1649.  Besides  this  general  enactment,  the  Bankruptcy  Act  { i^ 
contains  several  provisions  which  fstcilitate  the  proof  of  partienlar 
documents.  For  example,  all  orders  of  adjudication  of  bank- 
ruptcy,' all  orders  annulling  such  adjudications,^  and  all  orders 
closing  bankruptcies,^  may  be  proved  by  the  production  of  a  copy  of 
the  Gazette,^  in  which  they  are  respectively  directed  to  be  published. 
Again,  the  appointment  of  a  trustee  in  bankruptcy  will  be  oondn- 
sively  proved  by  producing  the  certificate  of  the  court,  declaring  him 
to  be  such  trustee,^  and  the  appointment  of  a  trustee,  or  of  a  new 
trustee,  in  the  case  of  a  liquidation  by  arrangement,  is  provable  in 
like  manner  by  the  certificate  of  the  registrar.® 

§  1550.  Again,  under  §  106  of  the  Act,  "  the  registrar,  or  any  §  l39Si 


the  Irish  Parliament,  11  &  12  G.  3,  c.  8,  and  the  Act  6  &  7  W.  4,  c  14,  or  hia 
deputy,  shall,  without  proof  of  the  appointment  or  handwriting  of  such 
person,  be  received  as  evidence  of  the  same,  and  of  the  same  having  been 
duly  entered  of  record,  and  of  such  proceedings  having  respectively  taiken 
place." 

1  See  as  to  the  former  law  24  &  25  V.,  c  134,  §  203. 

'  R.  V,  Thomas,  11  Cox,  535,  as  to  orders  of  adjudication. 

»  32  &  33  v.,  c.  71,  §  10.  *  5  81. 

*  §  47.     See,  also,  35  &  36  V.,  c.  58,  §  113,  Ir. 

<  See  R.  V.  Raudnitz,  11  Cox,  3C0. 

'  §  18 ;  Bkptcy.  Rules  of  1870,  R.  105,  F.  41. 

»  §  125,  R.  6 ;  Bkptcy.  Rules  of  1870,  R.  308,  F.  121.  See,  also,  35  &  36  V., 
c.  58,  §  90,  Ir. 
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other  person  presiding  at  a  meeting  of  creditors,"  is  directed 
to  '^  cause  minutes  to  be  kept  and  duly  entered  in  a  book  of  all 
resolutions  and  proceedings  of  such  meeting,  and  any  such  minute 
as  aforesaid,  if  purporting  to  be  signed  by  the  chairman  of  the 
meeting  at  which  such  resolutions  were  passed  or  proceedings 
bad,  shall  be  received  as  evidence  in  all  legal  proceedings ;  and, 
until  the  contrary  is  proved,  every  general  meeting  of  the  creditors, 
in  respect  of  the  proceedings  of  which  minutes  have  been  so  made, 
shall  be  deemed  to  have  been  duly  held  and  convened,  and  all  reso- 
lutions passed  thereat  or  proceedings  had,  to  have  been  duly  passed 
and  had." 

§  1551.  Notwithstanding  the  general  language  of  the  Act  just  §  1393b 
cited,  it  appears  that  in  a  large  class  of  cases,  the  resolutions 
of  creditors  cannot  be  proved  by  the  minutes  of  the  chairman, 
but,  before  their  validity  can  be  established,  evidence  must  be 
given  that  they  were  reduced  to  writing,  and  were  signed  by  the 
statutory  majority  of  the  creditors  present  at  the  meeting.^  This 
at  least  is  the  case,  whenever  proceedings  are  instituted  either  for 
liquidation  by  arrangement  or  for  composition  with  creditors. 
Here  no  voting,  not  even  on  a  motion  of  adjournment,  can  be 
recognised,  unless  it  be  evidenced  by  the  signatures  of  the  affir- 
suitive  voters.  All  creditors  present  at  such  a  meeting,  whether 
personally  or  by  proxy,  are  considered  as  voting  on  every  resolution, 
so  long  as  their  proofs  remain  in  the  hands  of  the  chairman.  The 
assent  of  each  such  creditor  must  be  evidenced  by  his  signing  the 
resolution  when  reduced  to  writing,  and  if  he  does  not  sign  the 
document  he  will  be  taken  to  have  voted  in  the  negative.  A 
creditor,  who  does  not  wish  to  vote,  must,  before  the  resolution  is 
put,  withdraw  his  proof.' 

§  1552.  The  Bankruptcy  Bules  of  1870  contain  an  important  §  1394 
regulation  respecting  affidavits ;  for  they  provide,  by  B.  157,  that 
"  any  affidavit  used  in  any  matter  of  bankruptcy  may  be  sworn 


>  Bkptcy.  Rules  of  1870,  RR.  275, 295. 

*  In  re  Hoisley,  40  L.  J.,  Bkptcy.  60,  per  Lds.  Ja. ;  In  re  RnsBell,  id.  41 ;  6 
Law  Rep.,  Ch.  Ap.  722,  S.  C. 
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as  follows: — 1.  In  the  United  Eingdom,  before  a  coort  hsving 
jarisdiction  in  bankruptcy,  or  a  judge  thereof,  or  an  offioer  thereof 
authorised  to  administer  oaths  in  that  court,  or  before  a  persoa 
authorised  to  administer  oaths  in  any  of  the  Superior  Courts  of  law 
or  equity,  or  before  a  justice  of  the  peace  for  the  county  or  place 
where  it  is  sworn  or  made,  and  in  case  of  proof  of  debts,  before  the 
trustee  of  the  property  of  the  bankrupt.  2.  In  any  place  in  the 
British  dominions  out  of  the  United  Kingdom,  before  any  court, 
judge,  or  justice  of  the  peace,  or  any  person  authorised  to  administer 
oaths  there  in  any  court.  8.  In  any  place  out  of  the  British  do- 
minions, before  a  British  minister,  consul,  vice-consul,  or  notuy 
pubUc,  or  before  a  judge  or  magistrate,  his  signature  being  andieD- 
ticated  by  the  official  seal  of  the  court  to  which  such  judge  or 
magistrate  is  attached." 

§  1558.  The  records  and  proceedings  of  the  Insolvent  Debtots*  !  ^ 
Court,  now  abolished,  have  become  records  and  proceedings  of 
the  Court  of  Bankruptcy,^  and  may  be  proved  by  certified  oopies, 
purporting  to  be  signed  by  the  officer  in  whose  custody  the  saine 
shall  be,  or  his  deputy,  and  to  be  sealed  with  the  seal  of  the  court. 
The  Bankruptcy  Act,  1861,  in  §  206,  contains  the  above  genenl 
provision,  and  that  section,  notwithstanding  the  general  repeal  of 
the  Act,'  would  seem  still  to  be  applicable,  not  only  to  the  alxdished 
court  for  the  relief  of  insolvent  debtors  in  England,  but  to  **  any 
court  having  jurisdiction  for  the  relief  of  insolvent  debton,  or  in 
bankruptcy,  in  any  of  her  Majesty's  dominions,  colonies,  or  de* 
pendencies.'*  It  extends  to  all  petitions,  vesting  orders,  schedales, 
orders  of  adjudication,  or  other  proceedings,  in  such  courts,  and  it 
enacts  that  certified  copies  of  these  documents  respectively  shall  he 
admitted  as  sufficient  evidence  of  the  same,  and  of  such  proceedings 
respectively  having  taken  place,  without  any  other  proof. 

§  1564.  A  simple  mode  of  proving  the  records  and  proceedings  $ 
of  the  County  Courts'  is  established  by  the  statute  9  &  10  Y.,  c 


1  24  &  25  v.,  c.  134,  §  27.    See  aa  to  IreL  36  &  36  V.,c  58,  §  36,  Ir. 

»  See  32  &  33  V.,  c.  83,  §  20. 

'  As  to  the  mode  of  proving  Civil  Bill  decrees  in  Ireluid,  see  and  cnnpare 
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95,  which,  in  §  111,  enacts,  ''  that  the  clerk,"  now  called  the 
registrar,^  "  of  every  court  holden  under  this  Act,  shall  cause  a  note 
of  all  plaints  and  summonses,  and  of  all  orders,  and  of  all  judg- 
ments and  executions,  and  returns  thereto,  and  of  all  fines,  and  of 
all  other  proceedings  of  the  court,  to  be  fiedrly  entered  from  time  to 
time  in  a  book  belonging  to  the  court,  which  shall  be  kept  at  the 
office  of  the  court ;  and  such  entries  in  the  said  book,  or  a  copy 
thereof  bearing  the  seal  of  the  court,  and  purporting  to  be  signed  and 
certified  as  a  true  copy  by  the  clerk,"  or  registrar,  **  of  the  court, 
shall  at  all  times  be  admitted  in  all  courts  and  places  whatsoever, 
as  evidence  of  such  entries,  and  of  the  proceeding  referred  to  by 
such  entry  or  entries,  and  of  the  regularity  of  such  proceeding, 
without  any  further  proof."  It  has  been  held  under  this  section, 
that  the  note  entered  by  the  Begistrar  of  the  County  Court  in  his 
book  cannot  be  contradicted  by  any  entry  made  by  the  judge  in  his 
own  minute  book.^ 

§  1655.  Among  the  particular  judicial  documents,  the  proof  of  §  1397 
which  is  facilitated  by  statute,  may  be  mentioned  summary  con- 
victions for  any  offences  against  the  Acts  of  1861  relating  to 
larcenies'  and  malicious  injuries  to  property,^  the  Seamen's  . 
Clothing  Act,  1869,^  or  the  Factory  Acts,^  all  of  which  must  be 
filed  amongst  the  records  of  the  Quarter  Sessions,  and  copies  of 
which,  certified  under  the  hand  of  the  Clerk  of  the  Peace,  are  re- 
ceivable in  evidence  upon  any  future  proceedings  under  those 
req)ective  Acts.  Under  the  Acts  of  1861  and  1869,  just  mentioned, 
the  summary  convictions  may  also  be  established  in  evidence  by 
any  copies  proved  to  be  true,  and  they  will  further  **  be  presumed 
to  have  been  unappealed  against  until  the  contrary  be  shown."  ^ 

14  &  15  v.,  c.  67,  §§  10,  97,  110,  114 ;  27  &  28  V.,  c.  99,  §  67,  cited  post, 
f  1572 ;  Alcorn  v,  Larkin,  Ann.  M.  &  O.  367 ;  and  Donagh  v.  Bergin,  id. 
284.  »  19  &  20  v.,  c.  108,  §  8. 

«  DewB  V.  Rylc,  2  L.  M.  &  P.  644. 

•  24  &  25  v.,  c  96,  §  112. 
<  24  &  25  v.,  c.  97,  §  70. 

•  32  &  33  v.,  c.  67,  §  6. 

•  3  &  4  W.  4,  c.  103  ;  7  &  8  v.,  c.  16,  §  67  ;  27  &  28  V.,  c.  48,  §  6  ;  33  &  34 
V.,c62;  37  &  38  v., c.  44. 

'  24  &  25  v.,  c.  96,  §  112 ;  c.  97,  §  70  ;  32  &  33  V.,  c.  67,  §  6. 
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In  every  case,  too,  where  the  conviction  is  quashed  on  appeal,  the 
Clerk  of  the  Peace  is  directed  to  indorse  on  it  a  memorandom  to 
that  effect ;  *'  and  whenever  any  copy  or  certificate  of  sach  oon- 
viction  shall  be  made,  a  copy  of  such  memorandum  shall  be  added 
thereto,  and  shall  be  sufficient  evidence  that  the  conviction  has 
been  quashed."^  Again,  the  verdicts  and  judgments  in  compen- 
sation cases  under  the  Lands  Clauses  Consohdation  Act,  mast  be 
signed  by  the  sheriffs,  and  deposited  with  the  records  of  the 
Quarter  Sessions ;  and  the  same,  or  copies  thereof  signed  and 
certified  to  be  true  copies  by  the  Clerk  of  the  Peace,  are  good 
evidence  in  all  courts  and  elsewhere.'  Under  the  Customs  Con- 
solidation Act,  1876,  **  Condemnation  by  any  justice  nnder  the 
customs  laws,  may  be  proved  in  any  court  of  justice,  or  before 
any  competent  tribunal,  by  the  production  of  a  certificate  of  such 
condemnation,  purporting  to  be  signed  by  such  justice,  or  an 
examined  copy  of  the  record  of  such  condemnation  certi/ied  by 
the  clerk  to  such  justice/'^ 

§  1656.  The  modes  of  authenticating  the  records  and  jodicial  § 
proceedings  of  foreign  and  colonial  courts,  including  those  of  tiie 
Channel  Islands,  India,  and  all  other  possessions  of  the  British 
Crown,  except  Scotland,^  are  now  regulated  by  Lord  Brougliam^a 
Evidence  Act  of  1851,^  which  in  §  7  enacts,  that  all  jadgments, 
decrees,  orders,  and  other  judicial  proceedings  of  any  conrt  of 
justice  in  any  foreign  state,  or  in  any  British  Colony,  and  all  affi- 
davits, pleadings,  and  other  legal  documents,  filed  or  deposited  in 
any  such  court,  may  be  proved  either  by  examined  copies,  or  by 
copies  authenticated  as  follows :  that  is  to  say,  they  must  pnzpart 
either  to  be  sealed  with  the  seal  of  the  court  to  which  the  originals 
belong ;  or  if  there  be  no  seal,  to  be  signed  by  one  of  the  judges  of 
such  court,  who  must  also  certify  to  the  tsuct  of  there  being  no  seaL 
When  these  provisions  are  complied  with,  no  evidence  is  required 
either  to  authenticate  the  seal,  signature,  or  certificate  attached  to 


1  24  &  25  v.,  c.  96,  §  110;  c.  97,  §  68.  «  8  &  9  V.,c.  18,  §  sa 

>  39  &  40  v.,  c.  36,  §  263.  The  draftsman  of  this  claiiae  had  eTidentlj 
very  hazy  notions  respecting  the  distinction  between  examined  and  certified 
copies.  *  14  &  15  V.,  c  99,  §§  18, 19, 

*  14  &  15  v.,  c.  99,  §  7,  cited  ante,  §  10. 
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the  copy,  or  to  prove  the  official  character  of  the  judge.  If  the 
foreign  document,  sought  to  be  proved  by  a  copy,  does  not  fall 
within  the  language  of  the  section  just  cited,  evidence  must  be 
given  that  it  is  a  public  writing  deposited  in  some  registry  or  place, 
whence,  by  the  law  or  the  established  usage  of  the  country,  it 
cannot  be  removed,^  and  the  copy  must  then  be  shown  to  have  been 
duly  examined. 

§  1557.  Besides  the  section  just  referred  to.  Lord  Bror^ham*s  §  1399 
Act'  contains  several  clauses  which  greatly  ftrcilitate  the  proof  of 
English  documents  in  Ireland,  of  Irish  documents  in  England,  and 
of  English  and  Irish  documents  in  the  Colonies.  Thus,  §  9  enacts, 
that  **  every  document,  which,  by  any  law  now  in  force  or  hereafter 
to  be  in  force,  is,  or  shall  be,  admissible  in  evidence  of  any  par- 
ticular in  any  court  of  justice  in  England  or  Wales,  without  proof 
of  the  seal,  or  stamp,  or  signature  authenticating  the  same,  or  of 
the  judicial  or  official  character  of  the  person  appearing  to  have 
signed  the  same,  shall  be  admitted  in  evidence  to  the  same  extent 
and  for  the  same  purposes  in  any  court  of  justice  in  Ireland,  or 
before  any  person  having  in  Ireland,  by  law  or  by  consent  of  parties, 
authority  to  hear,  receive,  and  examine  evidence,  without  proof  of 
the  seal,  or  stamp,  or  signature  authenticating  the  same,  or  of  the 
judicial  or  official  character  of  the  person  appearing  to  have  signed 
the  same."  §  10  enacts,  that  "  every  document,  which,  by  any  law 
now  in  force  or  hereafter  to  be  in  force,  is,  or  shall  be,  admissible 
in  evidence  of  any  particular  in  any  court  of  justice  in  Ireland, 
without  proof  of  the  seal,  or  stamp,  or  signature  authenticating  the 
same,  or  of  the  judicial  or  official  character  of  the  person  appearing 
to  have  signed  the  same,  shall  be  admitted  in  evidence  to  the  same 
extent  and  for  the  same  purposes  in  any  court  of  justice  in  England 
or  Wales,  or  before  any  person  having  in  England  or  Wales,  by  law 
or  by  consent  of  parties,  authority  to  hear,  receive,  and  examine 
evidence,  without  proof  of  the  seal,  or  stamp,  or  signature  authenti- 
cating the  same,  or  of  the  judicial  or  official  character  of  the  person 
appearing  to  have  signed  the  same."      §  11  enacts,  that  ''  every 


>  Alivon  V.  Fumival,  I  C.  M.  &  R.  277,  291,  292 ;  Fiimell  v.  Stackpoole, 
mivr.  Ei'.  Ir.  R.  283—286.  M4  &  16  V.,  c.  99. 


1302  PBOCEEDINGS   UNDEB  SCOTCH  BANEBUPTCY  ACT.     [PAKT  IH. 

docmnent,  which,  by  any  law  now  in  force  or  hereafter  to  be  in  force, 
is,  or  shall  be,  admissible  in  evidence  of  any  particular  in  any  oomt 
of  justice  in  England  or  Wales  or  Ireland,  without  proof  of  the  seal, 
or  stamp,  or  signature  authenticating  the  same,  or  of  the  judicial  cr 
official  character  of  the  person  appearing  to  have  signed  the  same, 
shall  be  admitted  in  evidence  to  the  same  extent  and  for  the  same 
purposes  in  any  court  of  justice  of  any  of  the  British  Colonies,  or 
before  any  person  having  in  any  of  such  colonies,  by  law  or  by 
conseni^  of  parties,  authority  to  hear,  receive,  and  examine  evidence, 
without  proof  of  the  seal,  or  stamp,  or  signature  authenticating  the 
same,  or  of  the  judicial  or  official  character  of  the  peraon  appear- 
ing to  have  signed  the  same.*' 

§  1558.  In  conformity  with  §  10,  as  quoted  above,  it  has  been  §  l«l 
held,  that  an  affidavit  purporting  to  be  sworn  before  a  Master  Ex- 
traordinary of  the  old  Court  of  Chancery  in  Ireland,  was  admissible 
in  evidence  in  this  country,  without  proof  of  the  signature  or  official 
character  of  such  master.^ 

§  1659.  Several  clauses  are  inserted  in  **  The  Bankruptcy  (Scoi-  }  lA 
land)  Act,  1866  "  ^  to  faciUtate  the  proof  and  to  regulate  the  effect 
of  certain  proceedings  under  that  statute,  which  may  be  tendered 
in  evidence  before  English  or  Irish  tribunals.  One  very  important 
section,  relative  to  the  mode  of  proving  orders  and  decrees  made 
under  the  Scotch  Bankruptcy  Law,  has  been  cited  in  an  earlier 
chapter  of  this  work,^  and  two  or  three  more  remain  to  be  noticed. 
And  first,  §  47  enacts,  that  **  the  warrant  granting  protection  or 
liberation  [to  the  debtor],  or  a  copy  thereof,  certified  by  one  of  the 
Bill  Chamber  Clerks  if  it  is  granted  by  the  Lord  Ordinary,  or  by 
the  Sheriff  Clerk  if  it  is  granted  by  the  Sheriff,  shall  protect  or 
liberate  the  debtor  from  arrest  or  imprisonment  in  Great  Britain 
and  Ireland  and  her  Majesty's  other  dominions,  for  civil  debt  oon- 
tracted  previous  to  the  date  of  sequestration;  and  all  courts  of 
justice  and  judges,  and  all  officers  and  gaolers,  shall  be  botmd  to 
give   effect  to  such  warrant;  but  such  warrant  of  protection  or 


*  In  re  Mahon's  Tnist,  9  Hare,  459.  »  19  &  20  V.,  c.  79. 

*  §  174  of  the  Act,  cited  ante,  §  13. 
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liberation  ehall  not  be  of  any  effect  against  the  execution  of  a  war- 
rant of  apprehension  or  imprisonment  in  meditatione  fagsB  or  ad 
fftctmn  prffistandum,  or  for  any  criminal  act.**^  Next,  §§  140  and 
147  respectiyely  enact,  that  the  deliverance  pronounced  by  the  Lord 
Ordinary  or  the  Sheriff,  "  discharging  the  bankrupt  of  all  debts 
and  obligations  contracted  by  him,  or  for  which  he  was  liable  at  the 
date  of  the  sequestration,"  **  shall  operate  as  a  complete  discharge 
and  acquittance  to  the  bankrupt  in  terms  thereof,  and  shall  receive 
effect  within  Ghreat  Britain  and  Ireland  and  all  her  Majestyfs  other 
dominions.'*  Then  comes  section  78,  which  enacts,  that  the  Act 
and  warrant,'  which  is  granted  by  the  Sheriff  in  confirmation  of  the 
trustee  of  a  sequestrated  estate,  and  which  vests  in  the  trustee  the 
whole  property  of  the  debtor,'  **  shall  be  an  effectual  title  to  the 
trustee  to  perform  the  duties  hereby  imposed  on  him,  and  shall  be 
evidence  of  his  right  and  title  to  the  sequestrated  estate  for  the 
purposes  of  this  Act ;  and  a  copy  of  such  Act  and  warrant  in 
favour  of  the  trustee,  purporting  to  be  certified  by  the  Sheriff  Clerk, 
and  to  be  authenticated  by  one  of  the  judges  of  the  Court  of 
Session,  shall  be  received  in  all  courts  and  places  within  England, 
Ireland,  and  her  Majesty's  other  dominions,  as  prima  iacie  evidence 
of  the  title  of  the  trustee,  without  proof  of  the  authenticity  of 
the  signatures  or  of  the  official  character  of  the  persons  signing, 
and  shall  entitle  the  trustee  to  recover  any  property  belonging 


>  See,  also,  §  77  of  the  Act,  which  gives  powers  for  renewing  the  warrant  of 
protection. 

'  The  foim  of  the  Act  and  Warrant  is  given  in  Sch.  D  of  the  Statute,  and 
is  as  follows : — 

**  Act  and  Warrant  of  Confirmation  of  the  Trustee, 

[Place  and  date.] 

"The  Sheriff  of  the  county  of  [insert  county]  has  confirmed  and  hereby 
confirms  A.  B.  [name  and  designation],  trustee  on  the  sequestrated  estate  of 
C.  D.  [name  and  designation] ;  and  the  whole  of  the  estates  and  effects, 
heritable  and  moveable,  and  real  and  personal,  wherever  situated,  of  the  said 
C.  D.,  are  transferred  and  belong  to  A.  B.  as  trustee  for  behoof  of  the  creditors 
of  the  said  C.  D.  in  terms  of  the  *  Bankruptcy  [Scotland]  Act,  1856 ;  *  and  the 
Kitd  A.  B.  has,  as  trustee  aforesaid,  in  terms  of  the  said  Act,  full  right  and 
power  to  sue  for  and  recover  all  estates,  effects,  debts,  and  money  belonging  or 
due  to  the  said  C.  D. 

(Signed)  C.  D.,  Sheriff  Clerk. " 

•  §  102. 
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or  debt  due  to  the  bankrapt,  and  to  wiaiTifAiT*  actions,  in  tlie  f^^nf. 
way  as  the  bankrapt  might  haye  done  if  his  estate  had  not  been 
sequestrated." 


§  1560.  The  Legisktore  has    interposed   a    special    mode  of  { ifl 
proTing  some  particnkr  docmnents,  when  tendered  in  eridenoe  as 
coming  either  from  abroad,  or  from  some  pkce  out  of  the  jurisdic- 
tion of  the  court.      For  instance,  the  Extradition  Act,   1870,^ 
contains  an  express  enactment,  in   §  14,  that  ''Depositions  or 
statements  on  oath,  tak^i  in  a  foreign  state,  and  copies  of  soch 
original  depositions  or  statements,  and  foreign  certificates  of  or 
judicial  documents  stating  the  fact  of  conviction,  may,  if  duly 
authenticated,  be  received  in  evidence  in  proceedings  under  tbi^ 
Act."      §   15  then  farther  enacts,  that  ''Foreign  warrants  and 
depositions  or  statements  on  oath,  and  copies  thereof,  and  certifi- 
cates of  or  judicial  documents  stating  the  fiict  of  a  conviction,  ah^n 
be  deemed  duly  authenticated   for  the  purposes  of  this  Act,  if 
authenticated  in  manner  provided  for  the  time  being  by  law,  or 
authenticated  as  follows : — 

"  (1.)  If  the  warrant  purports  to  be  signed  by  a  judge,  magis- 
trate, or  officer  of  the  foreign  state  where  the  same  was  issued ; 

"  (2.)  If  the  depositions,  or  statements,  or  the  copies  thereof, 
purport  to  be  certified  under  the  hand  of  a  judge,  magistrate,  or 
officer  of  the  foreign  state  where  the  same  were  taken,  to  be  the 
original  depositions  or  statements,  or  to  be  true  copies  thereof,  as 
the  case  may  require ;  and 

"  (8.)  If  the  certificate  of  or  judicial  document  stating  the  fiict 
of  conviction  purports  to  be  certified  by  a  judge,  magistrate,  or 
officer  of  the  foreign  state  where  the  conviction  took  place ;  and  if 
in  every  case  the  warrants,  depositions,  statements,  copies,  certi- 
ficates, and  judicial  documents  (as  the  case  may  be)  are  authenti- 
cated by  the  oath  of  some  witness,  or  by  being  sealed  with  the 
official  seal  of  the  minister  of  justice,  or  some  other  minister  of 
state ;  and  all  courts  of  justice,,  justices,  and  magistrates  g>iall 
take  judicial  notice  of  such  official  seal,  and  shall  admit  the  docu- 


»  33  &  34  v.,  c.  52. 
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ments  so  authenticated  by  it  to  be  received  in  evidence  without 
farther  proof." 

§  1561.  When  depositions  have  been  duly  authenticated  under 
the  Act  just  cited,  no  objection,  as  it  would  seem,  can  be  urged 
against  their  admissibility,  on  the  ground  that  they  were  not  taken 
in  the  presence  of  the  accused  or  in  relation  to  the  particular 
charge.^  All  the  above  provisions  relating  to  depositions  extend  to 
affirmations  taken  in  a  foreign  State,  and  to  copies  of  such  affir- 
mations.' 

§  1562.  Again,  the  Act  of  1848,  which  authorises  the  appro-  §  1401a 
hension  and  committal  of  certain  offenders,  who  have  escaped  into 
this  country  from  the  colonies,  enacts,  that  copies  of  the  deposi- 
tions upon  which  the  original  warrant  was  granted,  certified  under 
the  hand  of  the  person  issuing  such  warrant,  and  attested  upon 
the  oath  of  the  party  producing  them  to  be  true  copies,  may  be 
received  in  evidence  of  the  criminality  of  the  person  apprehended ;' 
but  no  person  may  indorse  the  colonial  warrant,  for  the  purpose  of 
authorising  the  apprehension  of  any  one,  until  the  seal  or  signature, 
and  official  character  of  the  party  issuing  it,  have  been  proved  to 
him  upon  oath  or  affidavit.^  So,  the  Acts  of  11  &  12  Y.,  c.  42, 
and  c.  48, — ^which  contain  provisions  for  apprehending  ofifenders 
who  escape  from  one  part  of  the  United  Kingdom  to  another,  or 
from  one  county  or  place  in  England  to  another,  and  which 
empower  any  magistrate  of  the  place  to  which  an  offender  is  sup- 
posed to  have  escaped  to  back  the  warrant  for  his  apprehension, — 
appear  to  render  it  necessary,  as  a  preliminary  step  towards  giving 
such  magistrate  jurisdiction,  that  proof  should  be  made  on  oath  of 
the  handwriting  of  the  justice  issuing  such  warrant.^ 

§  1568.  Again,  depositions  taken  under  a  writ  of  mandamus  §  1402 
from  the  Queen's  Bench  Division,  either  in  India,  respecting  mis- 
demeanors committed  in  that  country,  or  in  any  place  belonging  to 
her  Majesty  out  of  the  United  Kingdom,  respecting  offences  against 


>  In  re  Oounhaye,  8  Law  Rep.,  Q.  B.  410  ;  42  L.  J.,  Q.  B.  217,  S.  C. 
2  36  &  37  V.,c.  60,  §  4.  «  6  &  7  V.,  c.  34,  §  4.  <  §  9. 

*  See  §§  11—15  of  11  &  12  V.,  c.  42  ;  and  §  3  of  11  &  12  V.,  c.  43. 
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the  Acts  for  the  abolition  of  the  slave  trade,  may  be  read  as  evidence 
in  that  Division,  on  the  trial  of  any  indictment  or  information  Cor 
these  respective  crimes,  if  they  have  been  duly  taken,  and  hare  also 
been  returned  to  that  Division,  closed  np  and  onder  the  seal  of  two 
of  the  judges  of  the  foreign  court.^ 

§  1664.*  With  the  view,  as  it  would  seem,  of  facilitating  the  }  lli 
proof  of  crimes  committed  either  at  sea  or  abroad,  a  clause  his 
been  inserted  in  the  Merchant  Shipping  Act,  1864,'  which  evinces, 
like  many  other  legislative  efforts,  more  zeal  than  knowledge.     The 
object  of  the  enactment  is  to  render  such  depositions  as  may  have 
been  taken  abroad  admissible  in  evidence,  when  the  witness  cumot 
be  found  within  the  jurisdiction  of  the  court  where  the  trial  is  to 
take  place.     The  language  employed  is  as  follows : — "  Whenevtf 
in  the  course  of  any  legal  proceedings  instituted  in  any  part  of  her 
Majesty's  dominions  before  any  judge  or  magistrate,  or  before  any 
person  authorised  by  law  or  by  consent  of  parties  to  receive  evidence, 
the  testimony  of  any  witness  is  required  in  relation  to  the  aubjeet- 
matter  of  such  proceeding,  then,  upon  dvs  proof y^  if  such  proceed- 
ing is  instituted  in  the  United  Kingdom,  that  such  witness  cannot 
be  fbund  in  that  kingdom,  or  if  in  any  British  possession,  that  he 
cannot  be  found  in  the  same  possession,  any  deposition  that  such 
witness  may  have  previously  made  on  oath  in  relation  to  the  same 
subject-matter  before  any  justice  or  magistrate  in  her  Majesty's 
dominions,  or  any  British  consular  officer  elsewhere,  shall  be  admis- 
sible in  evidence  subject  to  the  following  restrictions ;  that  is  to 
say,  1.  If  such  a  deposition  was  made  in  the  United  Kingdom,  it 
shall  not  be  admissible  in  any  proceeding  instituted  in  the  United 
Kingdom :  2.  If  such  a  deposition  was  made  in  any  British  posses- 
sion, it  shall  not  be  admissible  in  any  proceeding  instituted  in  ii^ 
same  British  possession :  8.  If  the  proceeding  is  criminal,  it  shall 


»  13G.3,c.  63,§  40;  6&  7  V.,c.98,§  4;  ante,§§  500—505.  Astohowiu 
it  is  neceasary  to  prove  that  they  have  been  duly  taken  and  returned,  see  R.  c 
Douglas,  13  Q.  B.  42. 

2  17  &  18  v.,  c.  104,  §  270.  As  to  the  proof,  admissibility,  and  effect  d 
depositions  taken  in  French  ports  with  respect  to  offences  under  "  The  Set 
Fisheries  Act,  1868,"  see  31  &  32  V.,  c.  45,  §  61,  &  Sched.  1,  Art  28. 

*  See  R.  i;.  Conning,  11  Cox,  134  ;  R.  c.  Anderson,  id.  154. 


CHAP.  IV.]  PROOF  OP  APPIDAVITS  BWORN  ABROAD.  1807 

not  be  admissible  unless  it  was  made  in  the  presence  of  the  person 
accused :  Eyety  deposition  so  made  as  aforesaid  shall  be  authenti- 
cated by  the  signature  of  the  judge,  magistrate,  or  consular  officer, 
before  whom  the  same  is  made ;  and  such  judge,  magistrate,  or 
consular  officer  shall,  when  the  same  is  taken  in  a  criminal  matter, 
certify,  if  the  fact  is  so,  that  the  accused  was  present  at  the  taking 
thereof,  but  it  shall  not  be  necessary  in  any  case  to  prove  the  sig- 
nature or  official  character  of  the  person  appearing  to  have  signed 
any  such  deposition :  and  in  any  criminal  proceeding  such  certi- 
ficate as  aforesaid  shall,  unless  the  contrary  is  proved,  be  sufficient 
evidence  of  the  accused  having  been  present  in  manner  thereby  certi- 
fied ;^  but  nothing  herein  contained  shall  a£fect  any  case  in  which 
depositionB  taken  in  any  proceeding  are  rendered  admissible  in 
evidence  by  any  Act  of  Parliament,  or  by  any  Act  or  ordinance  of 
the  Legislature  of  any  colony,  so  far  as  regards  such  co]pny,  or  to 
interfere  with  the  power  of  any  colonial  Legislature  to  make  such 
depositions  admissible  in  evidence,  or  to  interfere  with  the  practice 
of  any  court  in  which  depositions  not  authenticated  as  hereinbefore 
mentioned  are  admissible." 

§  1565.  The  Common  Law  Procedure  Act  of  1852  contains  a  §  1404 
remarkable,  and,  as  some  persons  may  consider,  an  absurd,  provision 
with  respect  to  the  mode  of  proving  such  affidavits  as  shall  be 
sworn  abroad,  for  the  purpose  of  enabling  the  courts  to  direct  pro- 
ceedings to  be  taken  against  defendants  resident  out  of  the  jurisdic- 
tion. After  enacting  that  these  affidavits  may  be  sworn  before  any 
consul-general,  consul,  vice-consul,  or  consular  agent  appointed  by 
her  Majesty  at  any  foreign  port  or  place ;  it  goes  on  to  provide,  that 
"  every  affidavit  so  sworn  by  virtue  of  this  Act,  may  be  used,  and 
shall  be  admitted  in  evidence,  saving  all  just  exceptions,  provided 
it  purpart  to  be  signed  by  such  consul-general,  consul,  vice-consul, 
or  consular  agent,  upon  proof  of  the  official  character  and  signature 
of  the  person  appearing  to  have  signed  the  same."' 

§  1566.  The  above  enactment  not  only  violates  the  principle  of  §  1405 


«  Sec  R.  V,  Stewart,  13  Cox,  296.  Mo  &  16  V.,  c.  76,  §  23. 
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the  Documentary  Evidence  Act  of  1845,^  but  it  affords  a  strange 
contrast  to  a  clause  inserted  in  the  Act  for  amending  the  practice  of 
the  old  Court  of  Chancery,  which  was  passed  in  the  same  session  as 
the  Common  Law  Procedure  Act.  That  clause  has  already  been  cited 
in  the  second  chapter  of  this  work ; '  and  after  regulating  the  mode 
of  swearing  and  taking  answers,  examinations,  affidavits,  and  other 
documents  '  in  her  Majesty's  foreign  dominions,  it  goes  on  to  provide 
that  the  seal  or  signature  of  the  court,  judge,  notary,  consul,  or  other 
person,  attached  ^  to  such  documents,  shall  he  judicially  fwHced. 

§  1567.  The  enactments  referred  to  in  the  last  two  sections,  so  §  IM 
far  as  they  relate  to  British  diplomatic  and  consular  agents,  would 
seem  to  have  been  superseded  by  the  more  recent  Act  of  18  &  19 
v.,  c.  42.  This  statute, — extending  the  provisions  of  6  G.  4,  c.  87, 
§  20,  whi^h  empowers  consuls-general  and  consuls  to  administer 
oaths  and  to  do  notarial  acts  in  the  foreign  places  to  which  they  are 
appointed,— enacts,  in  §  1,  that  it  shall  be  lawful  "  for  every  British 
ambassador,  envoy,  minister,  charg6  d'affaires,  or  secretary  of 
embassy  or  of  legation,  exercising  his  functions  in  any  foreign 
country,  and  for  every  British  vice-consul,  acting  consul,  pro-consul, 
or  consular  agent  (as  well  as  every  consul-general  or  consul),  exer- 
cising his  functions  in  any  foreign  place,  whenever  he  shall  be 
thereto  required,  and  whenever  he  shall  see  necessary,  to  administer 
in  such  foreign  country  or  place  any  oath,  or  to  take  any  affidavit  or 
affirmation  from  any  person  whomsoever,  and  also  to  do  and  perfonn 


^  See  ante,  §  7. 

2  15  &  16  v.,  c.  86,  §  22,  cited  ante,  §  12.     See,  also,  ante,  §  1552. 

^  Under  these  general  words,  a  power  of  attorney  executed  in  the  Britisli 
Honduras  in  the  presence  of  a  notary-public,  has  been  proved  in  a  Court  of 
Equity  by  the  production  of  the  notary's  certificate  under  his  hand  and  official 
seal.  Armstrong  v.  Stockham,  24  L.  J.,  Ch.  176,  per  Stuart,  V,-C.  See,  also, 
Hayward  i?.  Stephens,  36  L.  J.,  Ch.  135. 

*  In  Haggitt  v.  Ineff,  24  L.  J.,  Ch.  120 ;  5  De  Gex,  M.  &  G.  910,  S.  C.  ;  the 
Lds.  Js.  received  an  affidavit,  which  was  sworn  in  the  United  States  befoie, 
and  attested  by,  a  notary-public,  and  to  which  was  appended  a  certificate  of 
the  British  consul  at  New  York,  stating  that  the  notary  held  that  office,  and 
that  his  signature  was  entitled  to  credit.  See,  also.  Savage  i?.  Hutchinson,  24 
L.  J.,  Ch.  232  ;  Levitt  v,  Levitt,  2  Hem.  &  M.  626  ;  and  Lyle  «.  Ellwood,  15 
Law  Rep.,  Eq.  67  ;  42  L.  J.,  Ch.  80,  S.  C.  nom.  Lyle  r.  Elwood.  But  see  In 
re  Earl's  Trusts,  4  Kay  &  J.  300,  cited  ante,  at  end  of  n.  4,  p.  12. 
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in  snch  foreign  country  or  place  all  and  every  notarial  acts  or  act 
which  any  notary-public  could  or  might  be  required,  and  is  by  law 
empowered,  to  do  within  the  United  Kingdom  of  Great  Britain  and 
Ireland ;  and  every  such  oath,  affidavit,  or  affirmation,  and  every 
such  notarial  act,  administered,  sworn,  affirmed,  had,  or  done  by 
or  before  such  ambassador,  envoy,  minister,  charg6  d'affaires, 
secretary  of  embassy  or  of  legation,  vice-consul,  acting  consul,  pro- 
consul, or  consular  agent,  shall  be  as  good,  valid,  and  effectual,  and 
shall  be  of  like  force  and  effect  to  all  intents  and  purposes,  as  if 
such  oath,  affidavit,  or  afi&rmation,  or  notarial  act,  respectively,  had 
been  administered,  sworn,  affirmed,  had  or  done  before  any  justice 
of  the  peace  or  notary-pubUc  in  any  part  of  the  United  Kingdom 
of  Great  Britain  or  Ireland,  or  before  any  other  legal  or  competent 
authority  of  the  Uke  nature."^ 

§  1568.  §  2  enacts,  that ''  affidavits  and  affirmations,  so  taken  as  §  1406a 
aforesaid  under  the  said  Act  of  King  George  the  Fourth  or  this 
Act,  shall  and  maybe  received,  read,  and  made  use  of  in  and  before 
any  court  of  law  or  equity,  or  other  judicature  whatever  in  any  part 
of  the  United  Kingdom,  and  the  judges  and  officers  thereof,  in  or  in 
relation  to  any  action,  suit,  cause,  matter  or  proceeding  in  or  before 
any  such  court  or  judicature,  in  like  manner,  and  shall  be  of  the 
same  force  and  effect,  as  affidavits  and  affirmations  taken  in  or  before 
such  court  or  judicature,  or  by  any  person  duly  commissioned  or 
authorised  by  such  court  or  judicature  to  take  such  affidavits  or 
affirmations,  and  shall  be  filed  and  dealt  with  accordingly.'*^ 

§  1569.  As  the  object  of  all  these  statutes  was  not  to  abrogate 
the  old  law,  but  to  facilitate  the  administration  of  oaths  abroad,  the 
courts  have  recently  determined,  that  a  strict  compliance  with  them 


^  See  In  re  Lambert,  35  L.  J.,  Pr.  &  Mat.  64.  This  case  seems  to  overrule 
In  le  Bamaid,  31  L.  J.,  Pr.  &  Mat.  89  ;  2  Swab.  &  Trist.  489,  S.  C. 

'  See  ante,  §  11,  as  to  §§  3,  4,  &  6  of  this  Act  The  above  provisions,  some- 
what enlarged,  are  made  applicable  to  affidavits,  declarations,  and  affirmations, 
used  in  the  Probate  and  Divorce  Divisions,  either  for  England  or  Ireland, 
from  persons  residing  in  foreign  parts  out  of  her  Majesty's  dominions,  by 
§31  of  21  &22V.,  c.  95;  §20  of  21  &  22  V.,  c.  108  ;  and  §  16  of  34  &  35  V., 
c  49,  Ir. 
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is  not  always  necessary,  but  that  it  will  suffice  if  an  affidavit  taken 
abroad  can  be  proved  to  have  been  sworn  before  some  functioiiaiy, 
who  was  able  to  administer  an  oath  in  his  own  country.^ 

§  1570.  Before  any  document,  whether  an  original  or  a  copy,  can  { ^ 
be  received  in  evidence  of  a  judicial  proceeding,  it  must  in  general 
appear  that  the  record  or  entry  of  such  proceeding  has  been  JinaBg 
completed.  For  instance,  in  order  to  prove  the  finding  of  an  indict- 
ment, either  at  the  Assizes  or  Sessions,  it  will  not  be  sufficient  to 
produce  the  indictment  itself  indorsed  a  true  bill,  or  the  minute- 
book  of  the  Clerk  of  the  Peace,  or  other  officer  of  the  eonri,  in 
which  that  fact  is  entered ;  but  the  record,  must  be  formally  drawn 
up,  and  proved  in  the  regular  way.'  So  a  judgment,  whether  inter- 
locutory or  final,  of  any  Division  of  the  Supreme  Court,  cannot  be 
proved  by  producing  the  minutes,  from  which  it  is  to  be  made  up, 
for,  until  it  is  actually  made  up,  the  judgment  is  no  record.'  So,  a 
verdict  cannot,  in  general,  be  proved  by  putting  in  the  Nisi  Prios 
record  with  the  postea  indorsed,  but  a  copy  of  the  judgment  ren- 
dered upon  it  must  be  produced ;  for  it  may  be  that  the  judgmest 
was  arrested,  or  that  a  new  trial  was  granted.^  It  is  said  that  this 
rule  does  not  apply  to  issues  out  of  the  Chancery  or  the  Admiralty 
Divisions,^  because  in  these  cases  it  is  not  usual  to  enter  up  judg- 
ment ;  but  still  it  is  apprehended,  that,  in  addition  to  the  record  of 
the  issue  and  of  the  verdict  therein,  the  decree  should  be  proved,  in 
order  to  show  that  the  verdict  was  satisfactory  to  the  court  granting 

1  Kevan  v,  Crawford,  45  L.  J.,  Ch.  658. 

8  R.  V,  Smith,  8  B.  &  C.  341 ;  Porter  v.  Cooper,  6  C.  &  P.  354 ;  Cooke  «. 
Maxwell,  2  Stark.  R.  183 ;  R.  v.  Thring,  5  C.  &  P.  507. 

•  Godefroy  «.  Jay,  3  C.  &  P.  192 ;  R.  v,  Bellamy,  Ry.  &  M.  171 ;  Lee  r. 
Meecock,  5  Esp.  177  ;  B.  N.  P.  228  ;  R.  v.  Birch,  3  Q.  B.  431,  per  Ld.  Dennum  ; 
Ayiey  v.  Davenport,  2  N.  R.  474 ;  R.  v.  Robinson,  1  Crawl  &  D.,  C.  C.  339. 
See  Fisher  v,  Dudding,  9  Dowl.  872. 

*  B.  N.  P.  234 ;  Pitton  v,  Walter,  1  Str.  162 ;  Lee  v.  Gansel,  1  Cowp.  3,  per 
Ld.  Mansfield ;  Fitch  v.  Smallbrook,  T.  Ray.  32 ;  Fisher  v.  Eitchingnuui, 
Willes,  367  ;  Gillespie  v.  Gumming,  Long.  &  T.  181 ;  Jameson  v.  Leitch,  MUt. 
Ec.  Jr.  R.  688,  689 ;  Holt  v.  Miers,  9  C.  &  P.  196.  This  rule  seems  to  htTe 
been  relaxed  in  two  N.  P.  cases,  Foster  v,  Compton,  2  Stark.  R.  364 ;  and 
Garland  v,  Scoones,  2  Esp.  648.  Sed  qu.  See  post,  §  1573,  as  to  some  ex- 
ceptions to  the  rule. 

»  3  &  4  v.,  c.  65,  §§  11—16 ;  30  &  31  V.,  c.  114,  §§  61—65,  Ir. 
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the  issue.^  If  the  record  itself  be  produced  from  the  proper  cus- 
tody, it  seems  that  no  objection  can  be  taken  to  it,  on  the  ground 
that  it  has  not  yet  been  filed.' 

§  1671.  In  stating  that  the  formal  record  must  generally  be  §  1408 
preyed,  it  is  not  meant,  as  has  sometimes  been  imagined,^  that 
the  record  must  be  enrolled  at  full  length  on  parchment.  It  is 
true  that  in  the  superior  courts  this  practice  has  long  been  esta- 
blished, but  in  several  other  courts  a  more  simple,  or,  it  may 
be,  a  more  slovenly  method  of  making  up  records,  and  entering 
proceedings,  prevails.  Thus,  in  the  House  of  Lords  itself,  the 
minutes  of  a  judgment  on  the  Journals  constitute  the  judgment 
itself,  and  a  judgment  of  that  high  court  may,  consequently,  be 
proved,  either  by  an  examined  copy  of  the  minute,^  or  by  pro- 
ducing a  copy  of  the  Journal  in  which  it  is  entered,  purporting  to 
be  printed  by  the  authorised  printer.^  So,  the  orders  of  Quarter 
Sessions  respecting  the  removal  of  paupers  may  be  proved  by  the 
paper  book,  in  which  the  proceedings  of  the  court  have  been 
entered  by  the  Clerk  of  the  Peace,  or  by  a  copy  of  it,  provided 
the  minutes  sufficiently  disclose  the  jurisdiction  of  the  court,  and 
it  be  shown  that,  in  practice,  no  other  record  of  a  more  formal 
character  is  kept.^  If,  however,  this  last  fact  be  not  proved,  or  if 
the  jurisdiction  of  the  court  do  not  appear  in  the  minutes,  as,  for 
instance,  if  the  caption  be  omitted,  neither  the  book  nor  the  copy 
can  be  received.^ 

§  1572.  Again,  in  all  proceedings  civil  or  criminal  before  the  §  1408 
Civil  Bill  Courts  in  Ireland,  the  entry  in  the  clerk  of  the  peace's 
book  of  a  decree  or  dismiss,   is  rendered  by  statute  conclusive 


>  B.  N.  P.  234.  «  R.  V.  Shaw,  R.  &  R.  526. 

*  See  3  BL  Com.  24 ;  Co.  Lit.  260  a. 

*  Jones  V,  Randall,  1  Cowp.  17. 

*  8  &  9  v.,  c  113,  §  3,  cited  ante,  §  7. 

*  R.  V.  Teoveley,  8  A.  &  E.  806.  The  orders  of  Justices  forming  a  highway 
district,  are  provable  by  copies  certified  by  the  Clerk  of  the  Peace,  27  &  28  Y., 
c  101,  §  12. 

7  R.  v.  W9id,  6  C.  &  P.  366,  explained  in  R.  v.  Teoveley,  8  A.  &  E.  818, 
819 ;  Giles  v.  Siney,  3  New  R.,  Q.  B.  78. 
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eyidence  of  such  a  judgment  having  been  pronounced,  and  it  is 
unnecessary  to  produce  the  decree  or  dismiss  signed  by  the  chair- 
man.^ Again,  the  proceedings  of  the  ecclesiastical  courts  may  be 
proved  by  the  minute  books  in  which  they  are  entered,  or  by  copies 
of  such  books,  if  it  be  shown  that  in  practice  they  are  never 
reduced  into  a  more  formal  shape ;  ^  and  the  same  rule  will  prevail 
with  respect  to  the  judgments  and  other  proceedings  of  courts- 
baron,'  sheriff's  courts,^  mayor's  courts,^  and  other  courts  of  in- 
ferior jurisdiction.'  Indeed,  with  respect  to  such  courts  of  inferior 
jurisdiction  as  are  not  courts  of  record,  it  seems  that  their  judg- 
ments may  be  proved  by  the  officer  of  the  court,  or  any  other 
competent  person,  if  it  appear  that,  in  fact,  no  entiy  of  them  has 
been  made  in  any  official  book.^  Thus,  where  a  railway  Aet» 
after  empowering  owners  of  lands  to  claim  compensation  from  the 
company,  the  amount  in  case  of  dispute  to  be  settled  by  a  sheriff's 
jury,  directed  that  the  verdicts  and  judgments  thereon  should  be 
deposited  with  the  Clerk  of  the  Peace  for  the  county  among  the 
records,  and  should  be  deemed  records,  the  Court  held  that,  on 
proof  of  non-compliance  with  this  direction,  parol  evidence  of  such 
a  verdict,  and  of  the  grounds  on  which  it  proceeded,  might  be 
given,  and  the  under-sheriff  was  called  for  this  purpose.^ 

§  1673.  The  rule  requiring  the  record  or  judicial  entry  to  be  §  Hi* 
formally  completed,  before  either  the  original  or  a  copy  can  be 
admitted  in  evidence,  is  subject,  as  it  would  seem,  to  three  excep- 
tiona.  First,  when  the  object  is  to  show  to  any  particular  court, 
that  some  trial  has  been  held  or  other  proceeding  has  occuzted 
before  the  same  court  while  sitting  under  the  same  commission,  a 
minute  of  the  former  proceeding  will  be  admitted  in  lieu  of  the 
record,  because,  in  this  case,  the  formal  record  cannot  be  pre- 


1  27  &  28  v.,  c.  99,  §  57,  Jr. 

«  Houliston  V.  Smyth,  2  C.  &  P.  26  ;  R.  v.  Hains,  Comb.  337,  per  Ld.  Hoh ; 
Skin.  584,  S.  C.  »  Dawson  v.  Gregory,  7  Q.  B.  756L 

*  Arundell  v.  White,  14  East,  218—220. 

»  Fisher  v.  Lane,  2  W.  Bl.  834 ;  3  Wils.  297,  S.  C. 

•  R.  V.  Hains,  Comb.  337  ;  Skin.  584,  S.  C. 
'  Dyson  v.  Wood,  3  B.  &  C.  449, 451. 

«  Manning  r.  E.  Cos.  Ry.  Co.,  12  M.  &  W.  237, 243,  249. 
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Boined  to  have  been  made  up.^  Secondly^  the  same  course  will 
be  allowed^  where,  in  consequence  of  some  ulterior  proceedings 
in  a  cause  haying  been  taken,  the  record  cannot,  at  the  time  when 
the  evidence  is  required,  have  been  regularly  completed.  The 
case  of  B.  v.  Browne^  will 'illustrate  this  exception.  That  was 
an  indictment  for  perjury  on  a  trial  at  Nisi  Prius,  and  in  order  to 
prove  the  trial,  the  Nisi  Prius  record  was  tendered.  No  postea 
was  indorsed  upon  it,  but  merely  a  minute  of  the  verdict  in  the 
hand-writing  of  the  associate.  An  objection  being  taken  to  this 
evidence,  the  court  admitted  it,  on  proof  by  the  associate  that  a 
motion  for  a  new  trial  was  pending,  and  that  until  that  rule  was 
disposed  of,  the  postea  could  not  be  indorsed.  Perhaps,  however, 
it  was  unnecessary  to  prove  this  last  circumstance ;  for,  thirdly, 
where  the  object  of  the  evidence  is  merely  to  establish  the  fact 
that  a  certain  judicial  proceeding  has  taken  place,  as,  for  instance, 
that  a  trial  has  been  had,  a  verdict  given,  or  a  writ  issued,  without 
regard  to  the  fiBusts  disputed  at  the  trial,  found  by  the  jury,  or 
mentioned  in  the  writ,  and  irrespective  of  all  ulterior  proceedings 
in  the  cause,  it  has  been  held  that  the  record  need  not  be  formally 
drawn  np.'  Thus,  the  postea  indorsed  on  the  Nisi  Prius  record 
will  be  sufficient  evidence  of  a  trial,  to  let  in  the  testimony  of 
a  witness  since  deceased,^  or,  perhaps,  to  support  an  indictment 
against  a  witness  for  perjury ;  ^  and  where  the  tsLOt  that  a  writ  has 
issued  is  mere  matter  of  inducement,  that  fact  may -be  proved  by 


^  K,  V.  Tooke,  25  How.  St.  Tr.  44^-449 ;  recognised  in  R  v.  Smith,  8  B.  & 
C.  343 ;  B.  V.  Robmson,  1  Crawf.  &  D.,  C.  C.  329 ;  R.  v.  Beilly,  Ir.  Cir.  R.  796, 
per  Doherty,  C.  J. 

<  3  C.  &  P.  572 1  M.  &  M.  315,  S.  C.  In  the  last-named  report  the  &ct 
that  a  new  trial  had  been  moved  for  does  not  appear. 

•  B.  N.  P.  234 ;  Pitton  v.  Walter,  1  Str.  162 ;  Fisher  «.  Kitchingman,  Willes, 
367  ;  Barton  v.  Dnpuy,  1  Mart  N.  S.  442. 

«  Pitton  V.  Walter,  1  Str.  162. 

•  Ri  fh  Browne,3  C.  &  P.  572;  M.  &  M.  315^  S.  0. ;  R.  «.  Ooppaid,  M.  & 
H.  118«  See  R.  V.  Page>  2  Esp*  649,  n. ;  and  R  v»  Qordon^.C.  &  MarsL  410, 
in  which  caae  it  was  held  by  Ld«  Denman,  that  an  allegation  in  an  indict' 
meat  iar  peijuiy  that  judgment  was  **  entered  up ''  in  an  action,  was  proved 
by  producing  firom  the  judgment  office  the  book  in  which  the  inscription 
vas  entered*  But  see  R.  v.  Thring»  5  C.  &  P.  507  j  and  R.  v»  Robinson,  1 
Ciawl  &  D«,  C*  C.  329)  where  it  was  held  that,  on  an  indictment  for  perjury 
in  a  proaeoutioiki  the  ivcord  of  the  former  trial  must  be  made  up. 
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producing  the  writ,  though  it  has  not  been  returned,  and  is,  ocm- 
sequently,  not  a  record.^  So,  when  a  prisoner  was  indicted  at  the 
Central  Criminal  Court  for  perjury  committed  by  him  on  a  trial 
held  at  the  same  court  some  six  months  before,  the  production 
by  the  officer  of  the  court  of  the  caption,  the  indictment  with  the 
indorsement  of  the  prisoner's  plea,  the  verdict,  the  sentence,  and 
the  minutes  of  the  trial  as  made  by  the  officer,  was  held  to  be 
sufficient  evidence  of  the  trial,  without  the  production  of  the  record, 
or  of  any  certificate  of  it,  either  under  §  IS  of  14  &  15  V.,  c.  99, 
or  under  §  22  of  14  &  15  V.,  c.  100.* 

§  1574.  In  proving  records,  it  is  sometimes  a  question  of  nicety  )  Ul 
to  determine  how  much  of  the  proceedings  must  he  given  in  evidence : 
and  as  the  practice  in  this  respect  differs  widely  according  to  tlw 
object  for  which  the  evidence  is  tendered,  it  is  difficult  to  lay  down 
any  distinct  rule.  It  may,  however,  be  stated  broadly,  that  where 
the  object  is  merely  to  prove  the  existence  of  the  record  in  question, 
that  fact  may  be  established  by  producing  the  document  alone ;  bot 
if  the  record  be  relied  upon  as  proof  of  certain  facts  stated  therdn, 
or  adjudicated  thereby,  all  the  proceedings  which  are  necessaiy, 
either  to  render  valid,  or  to  explain,  the  particular  document,  must, 
in  general,  be  put  in  evidence.  For  instance,  if  a  decree  in 
Chancery  is  offered,  merely  to  prove  that  it  was  in  &ot  made,  here, 
as  in  the  case  of  verdicts,^  no  proof  of  any  other  proceeding  is 
required  ;^  but  if  a  party  intends  to  avail  himself  of  a  decree,  as  an 
adjudication  upon  the  subject-matter,  and  not  merely  to  prove  col- 
laterally that  the  decree  was  made,  he  must  generally  prove,  not 
only  the  decree,  but  the  pleadings  upon  which  it  was  fomided ; 
because,  without  such  proof,  it  may  be  impossible  to  understand 
the  decree,  or  to  ascertain  with  certainty  what  disputed  questions 
have  been  decided  by  it.^    Where  the  pleadings  are  fully  recited  in 


1  B*  N.  P.  284. 

^  R  V.  Newman,  2  Den.  390 ;  3  0.  &  Kir«  240,  S.  0.    See  post,  §§  161S,  1611 

8  Ante,  §  1673.  * 

*  Jones  V.  Randall,  1  Cowp.  18 ;  B.  N.  P.  236 ;  Blower  «.  HoUis,  1  C  &  IL 

3 ;  3  Tyr.  366,  S.  C,  where  it  Was  held,  that  an  order  lot  an  attachment  lor 

:  pa3ring  costs  of  an  equity  suit,  was  alone  prim&  fiicie  evidence  that  a  tm 

1  been  pending. 

^  Blowerv.HoUis,!  C.  &M.396,per  Bayley,B«  j  Leak6«.]iLofWeBbiieyii, 
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the  decree,  this  reasoning  does  not  apply ;  and,  consequently,  it  has 
more  than  once  been  held  that,  in  that  case,  the  production  of  the 
decree  alone  will  be  sufficient.^  On  one  occasion  it  was  strenuously 
contended,  that  the  depositions  referred  to  in  a  decree  must  also  be 
read  as  part  of  the  record  ;  but  the  court  ruled  otherwise,  observ- 
ing, that  it  is  from  the  pleadings  only  that  the  questions  in  dispute 
are  collected,  and  that  the  sole  object  of  referring  to  the  deposi- 
tions,  is  to  bring  the  same  facts  before  a  court  of  appeal,  if 
necessary.^ 

§  1676.  Again,  a  judgment  of  the  Ecclesiastical  Court  cannot  be  §  1411 
made  evidence  without  producing  the  libel  and  answer  and  the 
defensive  allegations;'  and  on  the  same  principle,  if  an  appeal 
from  such  judgment  has  been  heard,  the  decree  of  the  court  of 
appeal  cannot  be  admitted,  without  proving  that  court  to  have  been 
duly  in  possession  of  the  suit,  by  producing  the  process  of  appeal, 
that  is,  the  transcript  of  the  proceedings  sent  from  the  court 
below.^  The  same  rules  apply  to  sentences  in  the  Admiralty 
Division  of  the  High  Court,  and  to  judgments  in  courts-baron 
and  other  inferior  courts.^  Whether  an  adjudication  by  the  late 
Insolvent  Debtors'  Court  for  the  discharge  of  a  prisoner,  codid  be 
received  as  evidence  of  his  insolvency,  without  putting  in  his 
petition  and  schedule,  is  a  question  on  which  the  authorities 
differ  ;*  though,  on  strict  principle,  such  evidence  would  seem  to 
be  inadmissible. 


2  M.  &  Rob.  397,  per  Tmdal,  C.  J. ;  Attwood  v.  Taylor,  1  M.  &  Qr.  289,  290,  per 
Ld.  Abinger. 

>  Wheeler  v.  Lowth,  Com.  Dig.,  tit.  Ev.  C.  1 ;  Wharton  Peer.,  12  CL  &  Fin. 
301,  302. 

«  Layboum  i>.  Crisp,  4  M.  &  W.  320, 326—328 ;  8  C.  &  P.  397, 403-406. 

>  Leake  v.  M.  of  Westmeath,  2  M.  &  Rob.  394,  per  Tindal,  C.  J.  This  case 
viitoally  overmleB  Stedman  v.  Gooch,  1  Esp.  6, 8. 

*  Leake  9.  M.  of  Westmeath,  2  M.  &  Rob.  394,  per  Tindal,  C.  J. 

*  Com.  Dig.  tit  Ev.  C.  1. 

*  In  M^ee  v.  Famam,  2  Crawf.  &  D.,  C.  C.  209,  Torrens,  J.,  rejected  the 
adjudication ;  but  in  Biennan  t.  Dillane,  Ir.  Cir.  R.  853,  Ball,  J.,  admitted 
that  document  without  the  petition,  though  he  required  the  production  of 
the  schedule*  This  last  deciiuon  is  said  to  have  been  followed  by  Jackson, 
J.,  in  a  later  case,  id. 
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§  1676.  Depositions  in  Chancery,  taken  under  the  old  system,  §  ^ 
cannot  in  general  be  read,  without  proof  of  the  bill  and  answer,  in 
order  to  show  that  a  cause  was  depending,  as  well  as  who  were  the 
parties,  and  what  was  the  subject-matter  in  issue ;  for,  if  no  cause 
were  depending,  the  depositions  are  but  voluntary  affidaYits ;  and 
if  there  were  one,  the  depositions  cannot  be  read,  unless  the  eause 
was  against  the  same  parties  or  those  claiming  in  privity  wiA 
them.^  Still,  the  bill  and  answer,  by  being  so  put  in,  do  sol 
become  evidence  to  be  submitted  to  the  jury,  and  the  opposite 
counsel  has  consequently  no  right  to  read  or  refer  to  them  in  his 
address ;  for  the  judge  only  is  to  look  at  them,  for  the  purpose  of 
determining  whether  the  depositions  are  evidence,  by  seeing  what 
was  in  issue  in  the  suit.^  Moreover,  no  proof  of  the  bill  or  answer 
is  necessary,  where  the  deposition  is  used  against  the  deponent  u 
his  own  admission,  or  for  the  purpose  of  contradicting  him  as  a 
witness.^ 

§  1677.  Where  a  party  relies  upon  depositions  taken  pikr  to  }  -^ 
1852  in  England,^  or  1867  in  Ireland,^  he  must  read  the  inteno- 
gatories  as  well  as  the  answers,  unless  he  can  prove  that  the  taaoa 
are  tost  or  destroyed,'  and  it  seems  that  he  must  also  i^ad  as  part 
of  his  case  the  whole  depositions,  including  the  cross-interroga- 
tories and  answers  thereto.^  Depositions  taken  since  those  date, 
whether  under  the  present^  or  the  preceding  system,  are  not  open 
to  these  niceties ;®  for  the  oral  examination  of  the  witness  is  takes 
down  by  the  examiner,  ''  not  ordinarily  by  question  and  answer,  hoi 


*  Layboum  v.  Criap,  4  M.  &  W.  326,  per  Ld*  Abingcr  j  Blower  «i  H(^ 
1  C.  &  M.  396,  Maule,  aigu.  j  2  Ph.  Ev.  149  j  B.  N.  P,  240 ;  Xi^tingal  • 
Devisme,  6  Burr.  2594. 

«  Cliappell  V.  Purday,  14  M.  &  W.  303. 
»  Highfield  v,  Peake,  M.  &  M.  109. 

*  When  16  &  16  V.,  c.  86,  paeeed. 

«  Wlien  30  &  31  V.,  c.  44,  Jr.  passed. 

*  Rowe  V,  Brenton,  8  B.  &  C.  765. 

'  Temperley  v.  Scott,  6  C.  &  P.  341,  per  Tindal,  a  J* 
»  Rules  of  Sup.  Ct,  Old.  xxrvii,  R.  4,  cited  ante,  §  507. 
»  Fleet  V.  Pemns,  3  Law  Rep.,  Q.  B.  636         L.  J.,  Q.  &  233 ;  &  9  R  4 
S.  676,  S.  C. 
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in  the  form  of  a  narrative."  ^  The  party,  however,  who  seeks  to  put 
these  depositions  in  evidence,  must  remember  that  they  ought, — ex- 
cept under  special  circumstances,^ — ^to  be  written  throughout  by  the 
examiner  himself,  and  flirther,  that  they  must  be  authenticated  by 
bis  signature,  and  must  also  be  transmitted  by  him  to  the  Becord 
Offioe,  to  be  there  filed.^  Proof,  therefore,  must  be  forthcoming 
that  these  regulations  have  been  complied  with,  if  the  admissibility 
of  the  depositions  be  disputed ;  but  the  original  documents  need 
not  be  produced,  for  it  will  su£Bice  to  put  in  evidence  either  ex- 
amined copies  of  them,^  or  copies  certified  as  true  copies  by  the 
officer  to  whose  custody  the  originals  are  intrusted.^ 

§  1578.  Deporitiona  taken  under  special  commissions  cannot,  in  §  1-^15 
general,  be  read  without  proof  of  the  commission  and  return.  Nay, 
it  has  more  than  once  been  contended  that  it  is  necessary  in  these 
cases  to  go  further,  and  to  put  in  the  order,  the  pleadings,  or  the 
other  judicial  proceedings,  upon  which  the  commission  has  been 
founded.  Lord  Ellenborough,  however,  on  one  occasion  expressed 
a  contrary  opinion  at  Nisi  Prius ;'  and  Chief  Baron  Pollock  more 
recently  is  said  to  have  held,  that  the  commission  must  be  taken 
prima  fieune  to  have  issued  regularly,  and,  consequently,  that  the 
production  of  the  order  was  not  requisite.^  This  ruling,  which 
is  certainly  convenient,  has  moreover  been  partially  sanctioned, 
though  not  distinctly  recognised,  by  the  old  Court  of  Queen's 
Bench.^ 

*  15  &  16  v.,  c.  86,  §  32.  The  IriBh  Act  adds  tlie  words,  "and  in  the  first 
person."    See  30  &  31 V.,  c.  44,  §  99,  Ir. 

«  Bolton  V.  Bolton,  L.  B.,  2  Ch.  D.  217,  per  Hall,  V.-C. ;  StoLart  v,  Todd, 
23  L.  J.,  Ch.  956,  per  Kindersley,  V.-C. ;  Cooper  v.  Macdonald,  36  L.  J.,  Ch. 
904,  per  Ld.  BomiUy,  M.  B. 

>  15  &  16  v.,  c.  86,  §  34 ;  30  &  31  V.,  c.  44,  §  102,  Ir.  In  Ireland  the  deposi- 
tion must  be  sent  to  the  ''  office  of  the  Clerk  of  Affidavits.*'    Id. 

*  Fleet  V.  Perrins,  3  Law  Bep.,  Q.  B.  536 ;  37  L.  J.,  Q.  B.  233 ;  &  9  B.  & 
S.  575,  S.  C. 

»  15  &  16  v.,  c  86,  §  34 ;  30  &  31  V.,  c.  44,  §  102,  Ir. ;  14  &  15  V.,  c. 
99,  §  14,  cited  post,  §  1599 ;  Reeve  v.  Hodson,  10  Hare,  App.  xix.,  per 
Wood,  V.-C. 

*  Bayley  v.  Wylie,  6  Esp,  85.  As  to  examinations  under  writs  of  mandar- 
mns,  see  ante,  §§  50O--505, 1563. 

'  Entwistle  v.  Dent,  cited  arguendo  in  11  Q.  B.  1002, 
■  GreviUe  v.  Stulz,  11  Q,  B,  997, 1004:-1006. 
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§  1579.  Doubts  have  also  been  entertained  respecting  the  legal  §  14 
mode  of  transmitting  the  depositions,  &c.,  to  the  courts,  fcnd  it 
has  not  yet  been  finally  determined  whether  the  ooncmnssionexs 
may  avail  themselves  of  the  Post-office,  or  whether  the  docnments 
must  be  sent  by  a  special  messenger.^  In  one  case  the  commia- 
sion  was  sent  by  post,  addressed  to  certain  commiBsionas  in 
Newfoundland.  After  a  few  months  a  sealed  packet  was  bron^t 
to  the  Master's  office  by  a  person  unknown,  and  was  found  to 
contain  the  commission,  the  return  to  it,  and  the  examinatioiiB  of 
the  witnesses,  signed  by  the  persons  named  as  commissionen. 
The  handwriting  of  the  commissioners  being  proved,  as  also  tbe 
fact  that  they  were  living  at  Newfoundland,  the  court  held  tfait 
sufficient  evidence  had  been  given  to  establish  the  validity  of  the 
return.* 

§  1680.  Subject  to  the  observations  contained  in  the  two  fore-  \  H 
going  sections,  examinatians  or  depositions  taken  by  virtue  of  tbe 
English  Act,  1  W.  4,  c.  22,  or  the  Irish  Act,  3  &  4  V.,  c.  105,  or, 
more  recently,  under  the  Bules  of  the  Supreme  Court,'  may  be  read 
in  evidence,  saving  all  just  exceptions,  if  they  purport  to  be  certi- 
fied under  the  hand  of  the  Commissioner,  Examiner,  or  odia 
person  taking  the  same,^  and  if  it  further  appears  to  the  satisfBtctaoii 
of  the  judge,  either  that  the  examinant  or  deponent  is  beyond  ihs 
jurisdiction  of  the  court,  or  dead,  or  incapable  from  permanent 
sickness  or  other  permanent  infirmity  to  attend  the  trial,^  or, — ^where 
the  depositions  have  been  taken  under  the  new  Bules, — ^that  the 
judge  ordering  the  examinations  has  given  some  spedal  directions 
with  respect  to  their  admissibility .• 

§  1681.  The  mode  of  proving  the  examination  of  prisoners,  and  f  U 
the  informations  or  depositions  of  witnesses,  which  have  respective^ 


1  See  Cox  v.  Newman,  2  Ves,  &  B.  168, 170. 

*  Simms  v.  Henderson,  11  Q.  B.  1016, 
»  Old.  xxxvii,  RR.  1  &  4, 

*  8  &  9  v.,  c.  113,  §  1,  cited  ante,  §  7. 

»  IW.  4,c.22,§10;  3  &  4  V.,  c.  105,  §  75,  Ir. ;  cited  ante,  §  515, 

*  Ord.  xxxvii,  R,  4,  cited  ante,  §  507, 
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been  taken  by  jastioes  or  coroners,  in  criminal  cases,  has  already 
beetf  explained  in  previous  parts  of  this  work.^ 

§  1582.'  The  return  to  inquisitions  post  mortem,  and  other  §  l^l^ 
inquisitions,  surveys,  extents,  and  the  Uke,  cannot  strictly^  be 
proved,  without  reading  the  commissions  on  which  they  depend ;  ^ 
unless  in  cases  of  general  concernment,  when  the  commission  will 
be  regarded  as  a  thing  of  such  public  notoriety  as  not  to  require 
proof,^ 

§  1688.  To  prove  an  award,  it  is  not  only  necessary  to  produce  §  14£0 
and  prove  the  due  execution  of  that  instrument,  but  the  sub- 
mission to  reference  must  also  be  proved ;  for  otherwise  the 
authority  of  the  arbitrator  to  decide  the  question  between  the 
parties  does  not  appear.'  If  the  submission  be  by  a  written 
agreement,  its  execution  by  all  the  parties,  including  the  party 
relying  upon  it,  must  be  strictly  proved  ;^  and  that,  too,  though  it 
has  been  made  a  rule  of  court,  pursuant  to  one  of  its  terms ;®  but 
if  the  arbitrator  has  been  appointed  by  any  rule  of  court,  judge's 
order,  or  order  of  Nisi  Prius,  in  any  action,'  then,  on  proving  the 
award,  and  producing  the  rule  or  order  of  reference,  a  sufficient 
priin&  facie  case  will  be  made  out ;  and  it  wiU  not  be  necessary  to 
show,  by  producing  the  record  in  the  original  action,  or  othen^ise, 
what  specific  matters  were  actually  referred.^^  If  the  submission 
contain  a  power  to  appoint  an  umpire,  or  to  enlarge  the  time  for 
making  the  award,  and  such  power  be  acted  upon,  proof  must  be 
given  of  the  instrument  by  which  the  umpire  was  appointed,  or  the 


^  As  to  examinations,  ante,  §§  888 — 901 ;  as  to  depositions,  ante,  §§  479 — 
494.  '  Gr.  Ev.  §  515,  in  part. 

*  As  to  when  this  rule  will  be  relaxed,  see  post,  §  1585. 

*  Evans  v.  Taylor,  7  A.  &  E.  617 ;  3  N.  &  P.  174,  S,  C. ;  B.  N.  P.  228 ; 
Newbuigh  *.  Newbuigh,  3  Br.  P.  C.  553  ;  Hubb.  Ev.  of  Sue.  689, 590. 

»  Sir  Hugh  Smithson's  case,  per  LtL  Hardwicke,  cited  B.  N.  P.  228,"229. 

•  Ferrer  r.  Oven,  7  B.  &  C.  427  ;  1  M.  &  R.  222,  S.  C. ;  Antram  v,  Chace,  15 
East,  209 ;  Brazier  v.  Jones,  8  B.  &  C.  124. 

7  Cases  cited  in  last  note.  ■  Bemey  v.  Read,  7  Q.  B.  79. 

•  3  &  4  W.  4,  c.  42,  §  39  ;  3  &  4  V.,  c.  105,  §  63,  Jr. 

^  Qisbome  v.  Hart,  5  M.  &  W,  50 ;  recognised  in  Dresser  v,  Stfinsfield^  14  M, 
&  W.  828,  per  Parke,  B, 


1320  PBOOP  OP  AWABDS  BY  PUBMO  OFFIOEBB.  [PAKT  HL 

time  enlarged ;  and  a  mere  recital  in  the  award  will  not  be  OTidenoe 
of  these  facts ;  ^  neither  can  the  appointment  be  proved  by  show- 
ing that  the  umpire  had  undertaken  the  duties  belonging  to  his 
office,  and  had  actually  signed  the  award.'  As  the  executing  an 
award  is  a  judicial  act,  proof  should  be  giyen  in  all  cases  where 
more  than  one  arbitrator  is  appointed,  that  the  signing  by  the 
joint  arbitrators  took  place  in  the  presence  of  each  other ; '  or  if, 
under  the  terms  of  reference,  the  award  is  to  be  good  although  it 
be  executed  by  a  less  number  than  all  the  arbitrators,  still  it  must 
be  shown  that  the  arbitrator,  who  has  not  signed  the  instnunent, 
has  had  notice  to  attend  the  execution,  and  has  omitted  or  refused 
to  do  so,* 

§  1684.  In  the  case  of  awards  by  public  officers^  a  less  rigid  { Ifl 
amount  of  proof  will  sometimes  be  deemed  sufficient,  and  in  th« 
absence  of  evidence  of  any  subsequent  usage  inconsistent  with 
the  award,  the  maxim,  omnia  prsBSumuntur  rite  esse  acta,  will  be 
held  to  apply.^  Thus,  where  commissioners,  named  in  an  Indo- 
sure  Act,  and  authorised  thereby  to  stop  up  roads,  provided  two 
justices  made  an  order  to  that  effect,  published  their  award,  which 
recited  such  order,  and  by  which  they  stopped  up  a  certain  publio 
footpath,  it  was  held,  that  this  recital  was  sufficient  prima  fiicie 
evidence  of  a  valid  order,  on  proof  of  an  ineffectual  search  for  the 
instrument  itself,  and  that  the  award  must  be  taken  to  have  been 
rightly  made,  unless  some  proof  of  enjoyment  inconsistent  with 
it  could  be  given.'  The  principle  of  this  case  has  been  carried 
much  further  by  the  Legislature ;  for  awards  made  and  confirmed 
by  commissioners  under  several  of  the  more  recent  General  In. 


^  Still  t).  Hulfoid,  4  Camp.  19,  per  Ld.  EUenborough ;  Davis  r.  Vasp,  15 
East,  97.  '  Still  v.  Halfoid,  4  Camp.  19. 

»  Stalworth  v.  Inns,  13  M.  &  W.  466  ;  Wright  v.  Graham,  3  Ex.  R  131 ; 
Eads  V,  William8,4  De  Qex,  M.  &  G.  674  ;  Loid  v,  Loid,  5  E.  &  B.  404. 

*  White.*.  Sharp,  12  M.  &  W.  712  ;  Wright  v.  Graham,  3  Ex.  R.  134,  per 
Parke,  B. ;  In  re  Beck  &  Jackson,  1  Com.  B.,  N.  S.  695. 

«  B.  V.  Haslingfield,  2  M.  &  Sel.  658  ;  Doe  v.  Gore,  2  M.  &  W.  321 ;  Doe  «. 
Mostyn,  12  Com.  B.  268 ;  Heysham  v.  Forster,  5  M.  &  R  277.  As  to  when 
such  awards  may  be  proved  by  certified  copies,  see  }x)st,  §  1607. 

•  Manning  v.  East  Cos.  By.  Co.,  12  M.  &  W.  237  ;  Williams  r.  Eyton,  27 
L.  J.,  Ex.,  176 ;  2  H.  &  N.  771,  S.  C. ;  4  H.  &  N.  357,  S.  C.  in  Ex.  Ch, 
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closure  Aots,^  are  rendered  conclusive  evidence  of  a  compliance 
with  those  Acts,  and  of  all  necessary  notices  and  consents ;  and 
eyerytliing  specified  in  such  awards  are  binding  and  conclusive  on 
all  persons.' 

§  1585,  In  proving  ancient  records,  the  strict  rules  of  evidence  §  1423 
are  sometimes  relaxed.  Thus,  a  document,  purporting  by  its 
contents  to  be  an  exemplification  of  a  commission  issued  by  Queen 
^Elizabeth,  and  produced  from  the  proper  place  of  deposit,  has 
been  allowed  to  be  read,  without  any  evidence  of  its  being  a  true 
copy,  though  no  seal  was  affixed  to  it,  and  the  state  of  the  parch- 
ment was  such  as  to  render  it  impossible  to  say  whether  the  Great 
Seal  had  ever  been  appended.'  So,  ancient  depositions  may  be  read 
without  putting  in  the  interrogatories,^  or  the  bills  and  answers  to 
which  they  relate,'  or  the  commissions  under  which  they  were 
taken,*  if  it  be  proved  that  search  has  been  made  for  these  docu- 
ments, and  that  they  cannot  be  found;  and  on  the  like  proof, 
answers  may,  it  seems,  be  received  in  evidence,  though  the  bills 
be  not  forthcoming.  So,  ancient  extents,  surveys,  or  returns  to 
inquisitions,  which  came  from  the  proper  custody,  and  which 
bore  internal  evidence  of  having  been  taken  under  due  authority, 
have  sometimes  been  admitted,  especially  when  they  were  tendered 
as  evidence  of  reputation,  though  the  commissions  on  which  their 
legality  depended  could  not  be  found.^  Where,  however,  such 
documents  contain  no  internal  evidence  of  authenticity,  they  cannot 
be  readi  unless  the  commissions  be  produced  from  the  proper  de- 


»  6  &  7  W.  4,  c.  115  ;  3  &  4  v.,  c.  31  ;  8  &  9  V.,  c,  118  ;  9  &  10  V.,  c  70 ; 
10  &  11  v.,  c.  Ill ;  11  &  12  v.,  c.  99. 

«  See  3  &  4  v.,  c,  31,  §  1  ;  and  8  &  9  V.,  c  118,  §§  104,  105,  157.  See  17 
&  18  Y.,  c.  104,  §  173,  as  to  Btibmissions  to,  and  awards  by,  Shipping  Masters. 

•  May.  of  Beverley  v.  Craven,  2  M.  &  Rob.  140,  per  Alderson,  B. 
«  Bowe  V.  Brenton,  8  B.  &  C.  765. 

»  Byam  «.  Booth,  2  Price,  234,  n. 

•  Bayley  v.  Wylie,  6  Esp.  85,  per  Ld  Ellenborongh. 

7  Rowe  V,  Brenton,  8  B.  &  C.  747—750 ;  3  M.  &  R.  133,  S.  C;  Doe  v. 
Boberts,  13  M.  &  W.  620,  531,  533  ;  Vicar  of  Kellington  v.  Trinity  CoUege,  1 
WUs.  170 ;  Alcock  v.  Cook,  cited  2  Ph.  Ev.  149,  n.  1 ;  Anderston  v,  Magawley, 
3  Br.  P.  C.  588 ;  Qabbetlfv.  Ciancy,8  Jr.  Law  R.  299. . 
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pository  ;^  neither  can  they  then,  if  there  appears  to  haye  been  any 
excess  of  authority,  or  any  other  irregolarity  in  the  proceedings, 
sufficiently  serious  to  render  them  not  only  Yddable  but  Toid.^ 
Whether  a  record  be  ancient  or  modem,  it  is  of  course  allowable^ 
after  proof  of  its  loss  or  destruction,  to  show  its  contents,  as  in  the 
case  of  any  other  document,  by  secondary  eyidence,' 

§  1686.  Before  leading  the  subject  of  judicial  proceedings,  it  is  )  i^ 
necessary  to  advert  to  certiun  documents,  which,  though  emanating 
from  courts  of  justice,  are  not  strictly  records,  or  such  proceedings, 
as,  for  the  most  part,  are  capable  of  being  primarily  proTed  bj 
means  of  copies.  First,  writs  of  execution  and  warrants  of  com- 
viitment,  until  they  are  returned,  must  be  proved  by  actual  produc- 
tion, though,  after  their  return,  they  become  matters  of  record,  and 
are,  consequently,  provable  by  copies.^  With  respect  to  writs  of 
summons  under  the  Bules  of  the  Supreme  Court,  these  may  be 
proved  by  the  production,  either  of  the  originals,  or  of  the  copies 
filed  by  the  officer  of  the  court  under  Ord.  Y,  B.  7,  and  either  of 
these  documents  will  furnish  proper  evidence  of  the  institutian  of 
the  action,  to  which  they  relate.^  When  writs  of  summons  and 
writs  of  execution  have  been  renewed  under  the  Bules  of  the 
Supreme  Court,^  the  t&ct  of  renewal  may  be  proved  by  the  produc- 
tion of  the  respective  writs,  provided  they  purport  to  be  marked 
with  the  seal  of  the  court,  showing  them  to  have  been  renewed 
according  to  the  Act  J    Next,  an  order  or  certificate  of  a  judge,  if 


1  Evans  v.  Taylor,  7  A.  &  E.  617  ;  3  N.  &  P.  174,  S.  C.  See  D.  of  Bemftit 
V.  Smith,  4  Ex.  B.  450 ;  Freeman  t'.  Read,  4  B.  &  S.  174. 

'  Yaux  Barony,  Min.  Ev.  67  ;  Powis  Barony,  cited  Croiae,  Dign.,  c  6,  §  60 ; 
Leighton  v.  Leighton,  1  Str.  308 ;  Hubb.  Ev.  of  Succ  590. 

>  Ante,  §  428,  et  seq. 

^  B.  N.  P.  234.  If  the  writ  is  the  gist  of  the  action  it  most  be  xetnnieil 
id.  As  to  inhibitions,  citations,  monitions,  &c.,  arising  oat  of  appeals  to 
the  Privy  Coun.  from  decisions  of  the  AdmL  or  Eccl.  Gts.  see  6  &  7  V.,  c  39» 
§9. 

»  R.  V,  Scott,  L.  R.,  2  Q.  B.  D.  416  ;  46  L.  J.,  M.  C.  269,  S.  C. 

•  Ord.  viii,  R.  1,  Ord.  xlii,  R.  16.    See,  also,  16  &  16  V.,  c.  76,  §§  12, 124 

7  Old.  viii,  R.  2,  is  in  these  words  : — <'  The  production  of  a  writ  of  somniaas, 
purporting  to  be  marked  with  the  seal  of  the  court,  showing  the  same  to  hape 
been  renewed  in  manner  aforesaid,  shall  be  sufficient  evidence  of  its  havii^ 
been  so  renewed,  and  of  the  commencement  of  th»  action  as  of  the  first  date 
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not  indorsed  on  a  record,  cannot,  it  seems,  be  proved  by  a  copy,  but 
the  original  xnast  be  produced,  when  the  courts  will  judicially  notice 
the  signature,  if  it  purport  to  be  that  of  one  of  the  judges  of  the 
Supreme  Court,  or  of  one  of  the  old  equity  or  common-law  judges 
of  the  Superior  Courts  at  Westminster.^  A  judge's  order  may  also 
be  proTod  by  the  rule  making  it  a  rule  of  court.'  The  pleadings  in 
an  action  may  be  proved  either  by  producing  the  originals,  or  by 
means  of  the  copies  filed  with  the  officer  of  the  court,  under 
Ord.  XTiT,  B.  1,  of  the  Rules  of  the  Supreme  Court.' 

§  1687.  With  respect  to  the  general  rules  and  regulations  of  §  1425 
inferior  courts,  some  doubt  exists  as  to  the  mode  of  proof.  In  one 
case,  where  it  appeared  that  the  Insolvent  Debtors'  Court,  now 
abolished,  had  ordered  the  printing  and  circulation  of  its  rules  for 
the  guidance  of  its  officers.  Lord  Tenterden  admitted  one  of  these 
printed  copies  as  primary  evidence,  though  the  original  rules  under 
the  seal  of  the  court  were  kept  at  the  court,  and  no  proof  was  given 
that  the  copy  produced  had  been  compared  with  them.^  In  another 
case,  however,  where  an  officer  of  the  same  court  produced  what 
purported  to  be  a  printed  copy  of  the  rules  of  the  court,  and  stated 
that  he  had  obtained  it  from  the  clerk  of  the  rules,  and  that  he  was  in 
the  habit  of  distributing  similar  copies  as  authentic  documents,  the 
court  rejected  the  copy,  as  the  witness  could  not  otherwise  vouch 
for  its  authenticity,  and  no  evidence  was  offi^red  that  t^ose  printed 
rules  had  ever  been  sanctioned  by  the  court.^ 

§  1588.  The  probate  of  a  will  is  a  copy  of   that  instrument  §  1426 
tmder  the  seal,  either  of  the  Ecclesiastical  Court,  or,  since  the  11th 


of  such  renewed  writ  for  all  purposes.''  Old.  xlii,  R.  17,  is  as  folloMrs : — '<  The 
production  of  a  writ  of  execution,  or  of  the  notice  renewing  the  same,  pur- 
porting to  be  marked  with  such  seal  as  in  the  List  preceding  rule  mentioned, 
showing  the  same  to  have  been  renewed,  shall  be  sufficient  evidence  of  its 
having  been  so  renewed."  See,  also,  15  &  16  Y.,  c.  76,  §§  13  &  125.  The  Irish 
Act  16  &  17  v.,  c.  113,  contains  in  §§  30  &  142,  similar  provisions. 
1  8  &  9  v.,  c.  113,  §  2,  cited  ante,  §  7. 

*  Still  V.  Halford,  4  Camp.  18,  per  Ld.  EUenborough. 

»  R.  V.  Scott,  L.  B.,  2Q.  B.  D.  415  ;  46  L.  J.,  M.  C.  269,  S.  C. 

*  Dance  «.  Robeon,  M.  k  M.  294. 

*  R.  «.  Koopa,  6  A.  A  £.  198.    In  this  case,  Dance  v.  Robeon  wasnot  dted. 
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of  January,  1858,  of  the  Court  of  Probate,  which  copy  is  attadied 
to  a  certificate,  stating  that  the  original  will  has  been  duly  pro^^ 
and  registered,  and  that  administration  of  the  goods  of  the  deceased 
has  been  granted  to  one  or  more  of  the  executors  named  therein.^ 
This  document, — ^which^  in  the  event  of  the  will  being  proved  in 
solemn  form  of  law,  can  only  be  granted  after  satis&ctory  evidenee 
has  been  famished  to  the  court  of  adequate  capacity  on  the  part  of 
the  testator,  of  testamentary  intention  untainted  by  fraud,  and  of 
due  execution,' — constitutes  the  title-deed  of  the  executor,  without 
which  his  character  cannot  be  recognised,  and  with  which  it  cannot 
in  general  be  impugned,  in  any  court.^ 

§  1589.  The  primary  mode  of  proving  a  probate  is  by  prodndng  §  iis 
either  the  document  itself,  when  due  notice  will  be  taken  of  the 
seal,^  or  the  Act-book  or  register  from  the  Probate  Division,^  con- 
taining an  entry  that  the  will  has  been  proved,  and  probate  granted, 
or  even  a  certified  or  examined  copy  of  such  book  or  register/  If, 
indeed, — as  was  formerly  the  practice  in  some  of  the  inferior 
spiritual  courts,^ — ^no  Act-book,  or  other  separate  record  of  the 
granting  of  probates,  has  been  kept,  but  on  the  will  itself  a  memo- 
randum has  been  indorsed,  stating  that  the  executor  has  proved  it, 
and  that  the  probate  has  passed  the  seal ;  then,  on  proof  of  such 
former  practice,  and  on  production  of  the  will  with  such  indorse- 

»  Toller  on  Ex.  58. 

•  Jones  V,  Goodrich,  5  Moo.  P.  C.  R.  19,  21,  per  Dr.  Lushington. 

«  Toller  on  Ex.  74, 75  ;  Allen  v,  Dundas,  3  T.  R  125 ;  Keynes  «.  D.  of  Wel- 
lington, 9  Beav.  579,  599,  601.  As  to  the  jurisdiction  of  the  Probate  Diviaaii 
to  grant  probate  in  the  case  of  a  mamed  womb's  will  made  in  pomumee  of  a 
power,  see  Barnes  v.  Vincent,  5  Moo.  P.  C.  R.  201,  cited  post,  §  1712.  See, 
also,  Ward  v.  Ward,  11  Beav.  377.  As  to  the  effect  of  the  Probate  DiTiaaa 
sealing  Scotch  confirmations  of  executors,  see  21  &  22  Y.,  c.  56,  §§  18, 13.  See, 
also,  Hawarden  v.  Dunlop,  2  Swab.  &  Tnst  340  ;  and  Hood  v.  Ld.  Banisgtan,  6 
Law  Rep.,  Eq.  218. 

*  Kempton  v.  01*063,  Rep.  temp.  Hardw.  108  ;  ante,  §  6. 

*  Cox  V.  AUingham,  Jac.  514.  So,  the  revocation  of  probate  may  be  proved 
by  the  Act-book  ;  R.  v.  Ramsbottom,  1  Lea.  25,  n.    See  ante,  §  425. 

•  Davis  V,  Williams,  13  East,  232 ;  R.  v,  Phillpott,  2  Den.  306,  per  Talfoiud, 
J. ;  Dorrett  v.  Meux,  15  Com.  B.  142 ;  14  &  15  Y.,  e.  99,  §  14,  dted  pool, 
§  1599. 

^  For  instance,  the  Bishop's  Courts  at  Winchester  and  Wells,  7  A.  &  £.  S40| 
243. 
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manty  tlie  title  of  the  execator  will  be  Bofficiently  established^  with- 
out acoounting  for  the  non-production  of  the  probate.^  But  under 
no  other  drcumstances  will  the  original  wiU  be  admitted  as  evidence 
of  tide  to  personal  property.^  In  the  event  of  the  probate  being 
lost  or  destroyed,  it  seems  that  it  may  be  proved  by  an  examined 
oopy ;'  but  in  such  case  the  practice  of  the  Probate  Division/ — 
like  that  which  used  to  prevail  in  the  spiritual  courts, — ^is  to  grant 
either  an  exemplification,  or  a  certified  copy  of  the  entry  of  the 
Aot-book  or  register,  in  which  the  grant  of  probate  is  recorded.' 

§  1590.  The  granting  administration^  which, — like  the  granting  $  1^28 
of  probate, — ^is  the  act  of  the  Probate  Division,  may  be  proved  by 
producing  either  the  letters  of  administration  under  the  seal  of  the 
court,'  or  the  Act-book  or  register  containing  a  record  of  the  grant, 
or  an  exemplification,  or  an  examined  or  a  certified  copy  of  such 
record,^  or  an  official  certificate  of  the  grant  ;^  and  either  of  these 
Mnii  of  proof  will  be  admissible  as  primary  evidence.® 

§  1691.^^  The  next  class  of  public  writings  to  be  considered  con-  {  l42d 


*  Doe  ».  Mew,  and  Doe  v.  Gimning,  7  A.  &  E.  240  ;  2  N.  &  P.  2W,  S.  Ci 
See,  alao,  Gorton  v.  Dyson,  1  B.  &  B.  219 ;  3  Moore,  558,  S.  0. 

*  Pinney  v.  Pinney,  8  B.  &  C.  335 ;  B.  v.  Bames,  1  Stark.  B.  fl48|  per 
Le  Blanc,  J. ;  Stone  v,  Forsyth,  2  Doug.  707. 

*  R.  V.  Hains,  Skinn.  584,  per  Ld.  Holt ;  Hoe  v.  Nelthorpe,  3  Salk.  154 ;  1 
U.  Bay.  154,  S.  C,  nom.  Hoe  «.  Nathrop. 

^  90&  81 Y.,  c.  77,  §  69,  enacts,  that  ''an  official  copy  of  the  whole  or  any 
pot  of  a  will,  or  an  official  certificate  of  the  giant  of  any  letters  of  adminis- 
txation,  may  be  ohtained  from  the  registry  or  district  registry  where  the  will 
has  heen  proved  or  the  administration  granted,  on  the  payment  of  such  fees  as 
flliall  be  fixed  for  the  same  by  the  roles  and  orders  under  this  Act"  The  fees 
fixed  by  the  Roles  are  sixpence  for  every  folio  of  seventy-two  words  of  office* 
copy,  and  an  additional  fee  of  £1  for  **  every  office-copy  of  will  under  eeal  of 
tlie  coort''    See,  also,  20  &  21  Y.,  c.  79,  §  74,  Ir. 

*  Shepherd  v.  Shorthoee,  1  Str.  412.    See  post,  §  1599. 

*  The  seal  is  jodidally  noticed,  ante,  §  6k 
7  SeeM'Eenna  «.  Eager,  I.  B.,  9  C.  L.  79. 

*  See  20  &  21  Y.,  c  77,  §  69,  dted  above,  n.  4.  See,  also,  20  &  21  V.,  c  79, 
f  74,  Ir. 

*  Kempton  v.  Cross,  Bep.  temp.  H^w.  108,  l09 ;  Eldeh  v.  Eeddell,  8  East^ 
187 ;  Davis  v.  Willidms,  id  East,  232i    See  ante,  §  425^  and  post,  {  l599i 

«  Or.  Ev.  §  483,  in  great  part 
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sists  of  official  registers^  or  books  kept  by  persons  in  public  offices, 
in  which  they  are  required,  whether  by  statute  or  by  the  natoie  of 
their  office,  to  write  down  particular  transactions,  occurring  in  tbe 
course  of  their  public  duties,  and  under  their  personal  observstioii. 
These  documents,  as  well  as  all  others  of  a  public  nature,  are 
generally  admissible  in  evidence,  although  their  authenticily  be  not 
confirmed  by  the  usual  test  of  truth,  namely,  the  swearing,  and  tiie 
cross-examining  of  the  persons  who  prepared  them.  They  are 
entitled  to  this  extraordinary  degree  of  confidence,  partly,  because 
they  are  required  by  law  to  be  kept,  partly,  because  their  contents 
are  of  public  interest  and  notoriety,  but  principally,  because  ifa^ 
are  made  under  the  sanction  of  an  oath  of  office,  or,  at  least,  under 
that  of  official  duty,  by  accredited  agents  appointed  for  that  purpose. 
Moreover,  as  the  facts  stated  in  their  entries  are  of  a  public  nature,  it 
would  often  be  difficult  to  prove  them  by' means  of  sworn  witnesses.^ 

§  1592.  To  render  any  document  admissible  in  evidence  as  an  f  ^^ 
official  register,  it  must  be  one  which  the  law  requires  to  be  kept 
for  the  public  benefit.  Thus,  a  book  produced  firom  the  office,  now 
abolished,^  of  the  Secretary  of  Bankrupts,  in  which  entries  were 
made  of  the  allowance  of  certificates,  has  been  rejected,  as  it  was 
not  kept  under  the  authority  of  any  official  order,  nor  were  the 
entries  made  by  any  person  in  the  course  of  his  official  duty.'  On 
the  saine  ground,  the  book  called  "Arms  and  Descents  of  the 
Nobility,  E.,  16,"  though  produced  firom  the  Heralds*  College, 
cannot  be  received  in  evidence.^  In  like  manner,  a  register  of 
attendance  kept  by  the  medical  officer  of  a  union  for  the  inspectioii 
of  the  guardians,  in  obedience  to  a  rule  of  the  Poor-law  Commis- 
sioners, has  been  held  inadmissible ;  no  credit  being  given  to  Uie 
officer  in  respect  of  the  entries,  but  the  book  being  merely  intended 
as  a  check  upon  himself.^  So,  Loi'd  Denmati  has  refused  to  admit 
the  register  of  shipping  kept  at  Lloyd's.^    So,  A  report  stating  the 

»  1  St  Ev.  230. 

*  15  &  16  v.,  c.  77,  §  1.  >  £tenty  «.  Ldgh,  3  Cbonp.  489. 

*  Shrewsbury  Peer.,  7  H.  of  L.  Ca«.  24. 
»  Merrick  v.  Wakley,  8  A.  &  H.  170. 

*  Freeman  #.  Baker,  5  0.  &  P.  482.    For  a  description  of  this  book,  aee 
Kerr  v.  Shedden,  4  Oi  &  P*  631,  n.  a.    In  Bait!  vt  Case,  3  Oz  &  P.  490,  vdA  m         j 


CHAP.  IV.]  WHAT  ABB  NOT  OFFICIAL  BEGISTER8.  1327 

biirihen  of  a  foreign  ship,  and  the  number  of  the  crew,  which  was 
made  by  the  master  to  the  authorities  at  the  Gustom-House,  and 
was  there  filed,  has  been  rejected,  when  tendered  in  evidence  as  a 
public  document  to  prove  the  burthen  of  the  ship ;  and  the  same 
fate  has  befallen  a  certificate  filed  at  the  Custom-House,  which  was 
signed  by  a  party  who  certified  that  he  had  measured  the  vessel, 
and  stated  the  amount  of  the  tonnage.    In  neither  of  these  cases 
did  it  appear  that  the  documents  had  be^i  prepared  by  any  official 
personage  in  the  discharge  of  a  public  duty.^     So,  the  registers 
and  records  of  baptisms  and  marriages  formerly  performed  at  the 
Fleet  and  King's  Bench  prisons,  at  May  Fair,  at  the  Mint  in 
Southwark  and  in  certain  other  places,  are  inadmissible,  on  the 
ground  that  they  were  not  compiled  under  public  authority.^    So,  a 
marriage  register  kept  by  a  clergyman  in  Ireland,  prior  to  the  81st 
of  March,  1845,  when  the  Irish  Marriage  Act  came  into  operation, 
has,  for  a  similar  reason,  been  rejected.'     So,  a  Jewish  register 
of  circumcision,  kept  at  the  great  synagogue  in  London,  has 
been  rejected,  though  it  was  proved  that  the  entries  in  it  were 
in  the  handwriting  of  a  deceased  Chief  Rabbi,  whose  duty  it 
was  to  perform  the  rites  of   circumcision,  and  to  make  corre* 
sponding  entries  in  the  book.^     So,  the  birth,  marriage,  or  burial 
register  of  a  Wesleyan  or  other  dissenting  chapel  will  be  rejected, 
unless  it  has  been  deposited  in  the  office  of  the  Begistrar-General, 
and  entered  in  his  list  pursuant  to  the  provisions  of  the  Act  of 
8  &  4  v.,  c.  92.5 


Abel  V.  Potts,  3  Esp.  242,  this  book  was  admitted  ;  in  the  fixBt^named  case,  to 
prove  that  the  coast  of  Peru  was  in  a  state  of  blockade  at  a  partictdar  tiine, 
and  in  the  other,  as  evidence  of  the  capture  of  a  vessel    See,  ako,  Richardson 
V.  Mellidi,  2  Bing.  241,  per  Best,  C.  J. 
>  Huntley  «.  Donovan,  16  Q.  B.  96. 

*  Head  «.  Passer,  1  Esp.  213  ;  Pea.  R.  303,  S.  C. ;  Doe  v.  Qatacre,  8  C.  &  P. 
578.  These  registers  are  now  deposited  in  the  office  of  the  Registrar-General, 
porsnant  to  the  Act  of  3  &  4  Y.,  c  92,  §§6,  20,  which  Act,  however,  does  not 
render  them  receivable  in  evidence. 

*  Stockbridge  «.  Quicke,  3  Ci  &  Kir.  305,  per  Parke,  B. 

^  Davis  «.  Llojd,  1  C.  &  Kir.  276,  per  Ld*  Denman  and  Patteson,  J.  Biit 
aee  observations  on  this  case,  ante,  §  701. 

*  Whittuck  V.  Waters^  4  Ci  &  Pi  376  ;  Newham  v.  Raithby,  1  PhillinL  315  ; 
£x  parte  Taylor,  1  Jac«  &  W.  483.  As  to  the  Act,  see  ante,  §  1603,  and  post, 
{  leX>8,  n.  2. 
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§  1598.  The  same  role  prevails  with  respect  to  fordgn  and  |ifl 
colonial  registers;  that  is,  copies  of  sach  registers  will  be  admifl- 
sible  only  on  proof  that  they  are  required  to  be  kept,  either  by  ihe 
law  of  the  country  to  which  they  belong,^  or  by  the  law  of  this 
coontiy.  In  the  absence  of  such  proof,  a  copy  of  a  baptismal 
register  in  Guernsey,^ — a  copy  of  a  certificate  of  baptism  by  the 
chaplain  of  a  British  minister  at  a  foreign  court,' — a  copy  of  the 
marriage  register  kept  in  the  Swedish  ambassador's  dbapd  at 
Paris,^  prior  to  the  28th  of  July,  1849,^ — and  a  copy  of  tiia  book 
kept  at  the  British  ambassador's  hotel  in  Paris,  wherein  the 
ambassador's  chaplain  had  made  and  subscribed  entries  of  all 
marriages  of  British  subjects  celebrated  by  him,^ — ^have  been 
rejected.  But,  on  the  other  hand,  an  examined  copy  of  a 
marriage  register  in  Barbadoes  has  been  admitted,  it  appearing 
that  by  the  law  of  that  colony  such  register  was  kept.^  So,  by 
virtue  of  a  special  Act,^  a  copy  of  the  marriage  registry,  which 
used  to  be  kept  in  the  Ionian  Islands,  is  receivable  in  eridence, 
if  it  pwrports  '^to  be  certified  under  the  signature  and  oflScial 
seal  of  the  Secretary  of  the  Lord  High  Gonmiissioner."  Is 
America,  authenticated  copies  of  foreign  registers  are  reoeivaUa 
in  evidence.^ 


^  See  PeHh  Peer.,  2  H.  of  L.  Caa.  865, 873,  874,  876,  877 ;  Abbott  v.  Abbott 
k  Godoy,  29  L.  ii,  Pr.  &  Mat  57 ;  4  Swab.  &  Trist  254,  S.  C* 

'  HUet  V,  Le  Mesuiier^  1  Cox,  Ch.  R.  275«  On  this  case,  Dti  Loshington 
observes  that  the  evidence  was  rejected,  "  because  it  did  not  appear  by  what 
authority  the  register  was  kept  Supposing  it  had  been  proved  that  Guenisef 
was  part  of  the  diocese  of  Winchester,  which  it  is,  and  that  by  ancient  custom 
a  register  was  req^uired  to  be  kept  there,  different  consideiationB  might  have 
applied  to  the  case.  *  •  *  I  am  of  opinion,  that  there  is  no  gtoond  of  d» 
tinction,  supposing  the  register  had  been  kept  by  order  of  a  competent  aotho- 
rity,  between  registers  kept  in  Quemsey  and  in  this  country*''  Coode  «.  Cood€f 
1  Ciirt.  766; 

«  Dufferin  Peer.,  2  H.  of  L  Gas*  47. 

*  Leader  v.  Batty,  1  Esp;  353. 

•  When  the  Act  of  12  &  13  V.,  c^  68,  for  &eilitating  the  Inaixiage  of  BritUi 
subjects  in  foreign  countries,  passed; 

0  Athlone  Peer.,  8  01.  &  Pin.  262^ 

7  Coode  Vi  Coode,  1  Curt  955,  766j  967,  per  Dt;  Lnshingtoni 

»27&28V.,Ci77,§7; 

^  Kingston  Vi  Lesley,  10  Sergt  &  Ri  363,  389i 
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§  1594.^  It  is  also  deemed  essential  to  the  official  character  of  §  1432 
these  books,  that  the  entries  in  them  be  made  promptly,  or,  at 
least,  withoat  such  long  delay  as  to  impair  their  credibility,  and 
that  they  be  made  by  the  person  whose  duty  it  was  to  make  them, 
and  in  the  mode  required  by  law,  if  any  has  been  prescribed.^ 
Thus,  a  minister*s  entry  of  a  baptism,  which  took  place  before  he 
had  any  connection  with  the  parish,  and  of  which  he  received 
information  from  the  clerk,  is  inadmissible ;  as  is  also  the  private 
memorandum  made  by  the  clerk  who  was  present  at  the  cere- 
mony.^ The  court,  however,  will  not  reject  an  entry  in  a  parish 
register,  merely  because  it  was  not  made  contemporaneously,  or 
because  it  was  made  or  sanctioned  by  the  incumbent,  on  informa- 
tion received  from  some  other  person;  for  it  will  be  presumed 
that  the  incumbent,  however  he  got  his  information,  had  satisfied 
himself  of  the  &ct  before  he  authorised  the  entry.  Thus,  an  entry 
in  a  parish  book,  which  was  kept  at  the  parish  church,  of  a  burial 
in  the  workhouse  cemetery  within  the  parish,  has  been  received  in 
eridence,  though  it  appeared  that  the  incumbent  sanctioned  the 
entries  on  the  faith  of  statements  made  by  others,  and  not  from  his 
personal  knowledge  of  the  burials.^ 

§  1595.  It  may  here  be  advisable  to  enumerate  some  of  the  books  §  1433 
which  the  law  wiU  recognise  as  official  registers^  or  public  docu- 
ments. Of  this  description  are  parish  registers :  ^  the  registers  of 
births,  marriages  and  deaths,  made  pursuant  to  the  Registration 
Act  ;^  the  registers  of  births  and  deaths,^  and  the  register  of  mar- 
riages, in  Ireland;^  the  registers  of  marriages  abroad,  as  kept  by 
British  consols  since  the  28th  of  July,  1849 ;'  the  register  of  mar- 
riages in  the  Ionian  Islands,  which  has  been  transmitted  to  the 
Begistrar-Oeneral  by  the  Lord  High  Commissioner ;  ^^  the  registers 
and  certificates  of  Indian  marriages,  as  delivered  to  the  Begistrar- 


Gr.  Ev.  §  485,  as  to  first  five  lines. 

Doe  r.  Bray,  8  B.  &  C.  813  ;  Walker  t.  Winj(field,  18  Ves.  443. 
Id.  *  Doe  V.  Andrews,  16  Q.  B.  756. 

Doe  «.  Barnes,  iM.&Rob.  386.  •  6  &  7  W.4,  c  86. 

26&27  v.,  c.  11,  §5,  Ir. 

7  &  8  v.,  c.  81,  §§  52,  71,  Ir.  ;  26  &  27  V.,  c.  27,  §  16,  Ir. 
12  &  13  v.,  r.  68.  »  27  &  28  V.,  c.  77,  §§  8,  9, 10. 

"4  Q 
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General  since  the  let  of  January,  1852;^  certain  non-parochial 
registers  deposited  in  the  office  of  the  Begistrar-Genera!,  by  virtoe 
of  the  Act  of  8  &  4  y.,  c.  92 ;'  the  books  of  baptisms,  marriages, 
and  burials  in  India,  deposited  at  the  office  of  the  Secretary  for 
India  ;^  the  lists  of  passengers  which,  in  pursuance  of  an  old 
statute,  used  to  be  transmitted  by  the  captains  of  ships  in  the  India 
trade  to  the  Court  of  Directors  ;^  the  deposit  and  transfer  books  of 
the  East  India  Company ;  ^  and  of  the  Bank  of  England ;  ^  the  rolls 
of  Courts  Baron ;^  land-tax  assessments;^  Poor-law  valuations, 
and  valuations  of  rateable  property,  in  Ireland;®  vestry-books;** 
bishops'  registers  and  chapter-house  registers ;ii  terriers;^  the 
books  kept  at  public  prisons ;^^  the  books  of  the  Master's  office;** 


'  14  &  15  v.,  c.  40,  §  22,  enacts,  that  "  the  certificates  which  shall  be  delivend 
to  the  Registrar-General  of  Births,  Deaths,  and  Marriages,  in  England,  under 
this  Act,  or  under  any  laws  or  regulations  to  be  made  thereimder,  shall  be 
kept  in  the  General  Kegister-Ofiice,  in  the  same  manner,  and  indejces  thereof 
shall  be  made,  and  searches  permitted,  and  copies  thereof^  sealed  or  stamped 
with  the  seal  of  the  General  Register-Office,  shall  be  given,  in  the  like  mannez 
as  by  the  Act  of  6  &  7  TV.  4,  c.  86,  is  provided  concerning  the  certified  copies 
(kept  in  such  office  under  the  said  Act)  of  the  registers  of  births,  deaths,  and 
marriages  in  England ;  and  every  certified  copy,  purporting  to  be  sealed  or 
stamped  with  the  seal  of  the  said  General  Register-Office,  of  any  ssQck 
certificate  delivered  to  the  said  Registrar-General  under  this  Act,  or  ondtrr 
such  laws  or  regidations,  shall  be  received  as  evidence  of  the  mairiage  to 
which  the  same  relates,  -without  further  proof  of  such  certificate*  or  of  any 
entry  therein." 

'  See  ante,  p.  1267,  n.  5,  as  to  what  these  registers  consist  of;  and  post, 
p.  1340,  n.  2,  as  to  the  conditions  on  which  they  are  receivable  in  evidence. 

3  Ratcliff  V.  Ratcliff  &  Anderson,  1  Swab.  &  Trist  467  ;  Rep.  of  1838,  If 
Comm.  to  inquire  into  the  state  of  non-parochial  registers,  p.  13. 

*  Richardson  v.  Mellish,  2  Bing.  204.  •  2  Doug.  593,  n.  3. 

•  Mortimer  v,  M*Callan,  6  M.  &  W.  58. 

7  B.  N.  P.  247  ;  Doe  v.  Askew,  10  East,  620. 

8  Doe  V,  Seaton,  2  A.  &  E.  178,  per  Patteson,  J.  ;  Doe  r.  Arkwright,  id.  l^i, 
n.,  per  Ld.  Denman  ;  R.  v.  King,  2  T.  R.  234  ;  Doe  v.  Cartwright,  Rv.  &  M. 
62  ;  1  C.  &  P.  218,  S.  C. 

»  Swift  V.  M'Tieman,  11  Ir.  Eq.  R.  602,  per  Brady,  Ch. ;  WeUand  r.  L.L 
Middleton,  id.  603,  per  Sugden,  Ch. ;  15  &  16  V.,  c.  63,  Ir.  ;  23  &  24  V.,  c.  4, 
§  ^y  Ir.  w  R.  r.  Martin,  2  Camp.  lOa 

"  Arnold  v.  Bp.  of  Bath  and  Wells,  6  Bing.  316  ;  Coombs  r.  Coether,  M.  4 
M.  398  ;  Humble  v.  Hunt,  Holt,  N.  P.  R.  601. 

"  B.  N.  P.  248  ;  1  St.  Ev.  239. 

"  Salte  v.  Thomas,  3  B.  &  P.  188  ;  R.  t?.  Aickles,  I  Lea.  391. 

"  Merrick  v.  Wakley,  8  A.  &  A.  172,  per  Ld.  Denman. 
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the  log-books  and  muster-books  of  her  Majesty's  ships,  and  even 
official  letters  lodged  at  the  Admiralty;^  lists  of  convoy;^  the 
books  of  the  Sick  and  Hurt  Office  ;^  the  official  log-books  kept  by 
the  masters  of  merchant  ships  ;^  the  books  kept  by  the  coast* 
guard,  showing  the  state  of  wind  and  weather ;  ^  some  of  the  docu- 
ments relating  to  the  election  of  members  of  Parliament;^  the 
registers  of  Parliamentary  voters  which  are  in  the  custody  of  the 
sheriffs  or  returning  officers  ;^  the  books  which  contain  the  official 
proceedings  of  corporations,  and  matters  respecting  their  property, 
if  the  entries  are  of  a  public  nature ;  ^  and  the  books  and  other  official 
papers  kept  at  the  Custom-House ;  ®  at  the  office  of  Inland  Revenue,^^ 
— which  includes  what  were  formerly  the  Excise  ^^  and  the  Stamp 
offices, — at  the  Post-office,  and  at  the  Register-Offices  of  merchant 
seamen,^^  of  joint-stock  companies,^^  and  of  copyright ;  ^*  and,  in  short, 
the  official  documents  belonging  to  all  other  public  offices.  It  will 
presently  be  seen,  when  the  proof  of  public  documents  by  examined  or 
certified  copies  is  discussed,^^  that  this  list  might  bo  much  enlarged; 
but,  in  order  to  avoid  repetition,  no  other  instances  are  here  given. 

§  1596.  The  most  satisfactory  mode  of  proving  official  registers   s  1434 
and  other  public  documents  of  a  like  nature,  is  by  produmng^iho 
books  or  documents  themselves,  and  showing  that  they  come  from 


"  I>Israeli  r.  Jowett,  1  Esp.  427  ;  Watson  v.  King,  4  Camp.  275 ;  R.  r.  Fitz- 
gerald, 1  Leo.  20 ;  R  V.  Rhodes,  id.  24  ;  Barber  v.  Holmes,  3  Esp.  190.  Most 
of  these  documents  are  now  lodged  at  the  Record  Office.    See  ante,  §  1485. 

2  Richardson  v.  Mellish,  2  Bing.  241,  per  Best,  C.  J. 

3  Wallace  r.  Cook,  5  Esp.  117.  *  17  &  18  V.,  c.  104,  §§  280—287. 

*  The  Catherina  Maria,  1  Law  Rep.,  Adm.  &  Ecc.  53. 

*  See  35  &  36  V.,  c.  33,  Sch.  1,  Part  1,  r.  42. 

'  Reed  v.  Lamb,  29  L.  J.,  Ex.  452 ;  6  H.  &  N.  75,  S.  C. ;  6  &  7  V.,  c.  18, 
§§  48, 49. 

*  Marriage  v.  Lawrence,  3  B.  &  A.  142  ;  R.  r.  Mothersell,  1  Str.  93 ; 
Thetfonrs  case,  12  Vin.  Abr.  90,  pL  16 ;  Warriner  v,  Giles,  2  Str.  954 ;  id. 
1223,  n.  1. 

•Johnson  r.  Ward,  6  Esp.  48  ;  Tomkins  v.  Att.-Gen.,  1  Dow,  404  ;  Buckley 
t.  U.  S.,  4  Howard,  S.  Ct.  R.  258.  »  12  &  13  V.,  c.  1,  §  6. 

"  Fuller  V.  Fotch,  Carth.  346 ;  R.  v,  Grimwood,  1  Price,  369. 
»  17  &  18  v.,  c.  104,  §§  271,  277,  cited  post,  p.  1345,  n.  2. 
"  25  &  26  v.,  c.  89,  §  174,  r.  6. 

"  5  &  6  v.,  c.  45,  §  11,  cited  ante,  §  1511,  n.  2 ;  and  7  &  8  V.,  c.  12,  §  8. 
"  See  pofit,  §§  16(X)— 1608. 

4  Q  2 
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the  proper  repository}  In  some  few  cases  this  is  the  only  legiti- 
mate mode  of  proof.  Thus,  the  books  of  companies  subject  to  the 
provisions  of  the  Companies  Clauses  Consolidation  Act,  in  whidi 
are  entered  the  proceedings  of  the  directors,  of  the  conunittees  of 
directors,  and  of  the  meetings  of  the  company,  and  each  entry  in 
which  must  purport  to  be  signed  by  the  chairman  of  the  meeting, 
cannot  be  proved  by  copies,  however  authentic  ;^  neither  can  the 
books  of  the  proceedings  of  companies,  to  which  the  Companies 
Act  of  1862  applies,  be  proved  by  copies,  but  the  books  themselves 
must  be  produced,  when,  if  the  minute  sought  to  be  read  purports 
to  be  signed  by  the  chairman  either  of  the  meeting  to  which  it 
relates,  or  of  the  next  succeeding  meeting,  it  will  be  received  as 
prima  facie  evidence.^     So,  the  orders  and  other  documents,  which 


^  Atkins  r.  Hatton,  2  Anst.  387 ;  Armstrong  v,  Hewett,  4  Price,  216 ;  Pulley  t. 
Hilton,  12  Price,  625  ;  Swinnerton  r.  M.  of  Stafford,  3  Taunt.  91.  See  ante,  | 
432,  et  seq.  ;  and  §  669,  et  seq.  ;  and  Croughton  v,  Blake,  12  M.  &  TV.  208,  as 
to  the  repository. 

'  8  &  9  v.,  c.  16,  §  98,  enacts,  that  "the  directors  shall  cause  notes,  minutes, 
or  copies,  as  the  case  may  require,  of  all  appointments  made  or  contncti 
entered  into  by  the  directors,  and  of  the  order  and  proceedings  of  all  meetings 
of  the  company,  and  of  the  directors  and  committees  of  director?,  to  be  dulT 
entered  in  books,  to  be  from  time  to  time  provided  for  the  purpose,  which  thmXl 
}je  kept  under  the  superintendence  of  the  directors ;  and  eveiy  such  entry  shall 
be  signed  by  the  chairmim  of  such  meeting  ;  and  such  entry  so  signed,  shall  be 
received  as  evidence  in  all  courts,  and  before  all  judges,  justices,  and  others, 
without  proof  of  such  respective  meetuigs  having  been  duly  convened  or  held, 
or  of  the  persons  making  or  entering  such  orders  or  proceedings  being  share- 
holders or  directors  or  members  of  committees  respectively,  or  of  the  signature 
of  the  chairman,  or  of  the  fiact  of  liis  having  been  chairman,  all  of  which  krt- 
mentioned  matters  shall  be  presumed,  until  the  contrary  be  proved."  The  Act 
of  13  &  14  v.,  c.  xxxiii.,  called  "The  Railway  Clearing  Act,  1850,"  contains 
in  §  18,  a  precisely  similar  clause  with  respect  to  entries  made  in  the  lK>oks  ot 
the  Clearing  Committee. 

»  25  &  26  v.,  c.  89,  §  67,  enacts,  that  "  every  company  under  this  Act  shall 
cause  minutes  of  all  resolutions  and  proceedings  of  general  meetings  of  the 
company,  and  of  the  directors  or  managers  of  the  company  in  cases  where 
there  are  directors  or  managers,  to  be  duly  entered  in  books,  to  be  from  time 
to  time  provided  for  the  purpose  ;  and  any  such  minute  a^  aforesaid,  if  pur- 
porting to  be  signed  by  the  chairman  of  the  meeting  at  which  such  rmlu- 
tions  were  i)as8ed  or  proceedings  had,  or  by  tlie  chairman  of  the  next  suc- 
ceeding meeting,  shall  be  receivable  in  evidence  in  all  legal  proceedings ;  and 
until  the  contrary  is  proved,  every  gcnenU  meeting  of  the  company,  or  meet- 
ing of  directors  or  managers,  in  respect  of  the  proceedings  of  which  minutes 
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have  proceeded  from  the  old^  commissioners  of  raQways,  must,  it 
seems,  be  proved  by  the  production  of  the  originals  purporting  to 
be  sealed  or  stamped  with  the  seal  of  the  commissioners,  and  to  be 
signed  by  two  or  more  of  that  body;'  while  such  documents  as 
proceed  from  the  present  commissioners, — though  probably  not 
provable  by  copies, — ^will  be  received  in  evidence  without  any  seal, 
so  long  as  they  purport  to  be  signed  by  any  one  of  such  commis- 
sioners.' The  same  law  would  appear  to  extend  to  all  documents 
relating  to  railways  which  now  emanate  from  the  Board  of  Trade, 
and  which  must  purport  to  be  signed  by  one  of  the  secretaries  or 
assistant  secretaries  of  the  Board,  or  by  some  officer  appointed  by 
the  Board  to  sign  such  documents.'* 
• 

§  1597*  It  is  also  apprehended  that  most  of  the  documents  re-  §  1435 
lating  to  merchant  shipping,  which  are  issued  by  the  Board  of 
Trade,  must  be  proved  by  the  production  of  the  originals ;  for  the 
Merchant  Shipping  Act  of  1854^  contains  no  provision  for  rendering 
copies  of  such  papers  admissible  in  evidence,  but  merely  enacts, 
in  §  7,  that  **  All  documents  whatever  purporting  to  be  issued  or 
written  by  or  under  the  direction  of  the  Board  of  Trade,  and  pur- 


have  been  so  made,  shall  be  deemed  to  have  been  dtdy  held  and  convened,  and 
all  resolutions  passed  thereat,  or  proceedings  had,  to  have  been  duly  passed  and 
had."  But  see  as  to  the  proof  of  other  documents  registered  under  the  Com- 
panies Acts,  post,  §  1603 ;  also,  as  to  certificates  of  incorporation  under  the 
same  Acts,  §  1630.  >  14  &  15  V.,  c.  64,  §  1. 

^  9  &  10  v.,  c.  105,  §  4,  enacts,  that  ^the  commissioners  of  railways  shall 
cause  a  seal  to  be  made  for  the  purposes  'of  their  commission,  and  all  orders 
and  other  documents  proceeding  from  the  said  commissioners,  and  purporting 
to  be  sealed  or  stamped  with  the  seal  of  the  said  commissioners,  and  signed  by 
two  or  more  of  the  said  commissioners,  shall  be  received  as  evidence  of  the 
same  respectively  in  all  courts,  and  before  all  justices  and  others,  without  any 
farther  proof  thereoL" 

*  36  &  37  v.,  c  48,  §  30,  enacts,  that  ''every  document  purporting  to  be 
signed  by  the  commiBsioners,  or  any  one  of  them,  shall  be  received  in  evidence 
without  proof  of  such  signature,  and,  until  the  contrary  is  proved,  shall  be 
deemed  to  have  been  so  signed,  and  to  have  been  duly  executed  or  issued  by 
the  conunissioners." 

«  14  &  15  v.,  c.  64,  §  3 ;  31  &  32  V.,  c.  119,  §§  39  &  47,  &  Sch.  2.  This  last 
Act  repeals  7  &  8  V.,  c.  85,  §  23,  which  made  certain  documents  of  the  Board 
of  Trade  relating  to  railways  provable  by  "  certified  copies." 

»  17&18V.,c.  104. 


1384      WHAT  PUBLIC   DOCUMENTS   PROVED  BY   ORIGINALS.       [PAKT  m. 

porting  either  to  be  sealed  with  the  seal  of  such  board,  or  to  be 
signed  by  one  of  the  secretaries  or  assistant  secretaries  to  tsad 
board,  shall  be  received  in  evidence,  and  shall  be  deemed  to  be 
issued  or  written  by  or  under  the  direction  of  the  said  board,  with- 
out further  proof,  unless  the  contrary  be  shown."  ^  Again,  it  would 
seem  that  none  of  the  rules,  regulations,  certificates,  notices  or 
other  documents,  which  are  made  or  issued  by  the  Incorporated 
Law  Society,  can  be  proved,  in  the  first  instance,  by  means  of 
copies,  though  "  The  Solicitors*  Act,  1877,"  contains  some  spedal 
provisions  respecting  such  documents,  ex|)ressly  enacting  that  thej 
may  be  made  by  the  council  on  behalf  of  the  Society,^  and  that  the? 
"  may  be  in  writing  or  print,  or  partly  in  writing,  and  partly  in 
print,  and  may  be  signed  on  behalf  of  the  Society  by  tbo  secretarr, 
or  by  such  other  officer  or  officers  of  the  Society  as  may  be  firam 
time  to  time  prescribed  by  the  council.'*^  So,  the  minutes  of  pch 
ceedings  of  the  Metropolitan  Board  of  Works,  which  are  rendered 
admissible  in  evidence  by  the  Act  of  18  &  19  Y.,  c.  120,  provided 
they  purport  to  be  signed  by  any  two  of  the  members  present,  must 
be  themselves  produced ;  ^  and  a  similar  rule  applies  to  the  books 
containing  entries  of  all  the  orders  and  proceedings  of  the  conmiis- 
sioners  of  public  baths,  which  may  be  read  as  evidence,  if  they 
purport  to  be  signed  by  any  two  commissioners.*     So,  in  ciimisal 

^  See,  however,  25  &  26  V.,  c.  63,  §  26,  as  to  the  proof  of  the  regulations  in 
force  for  preventing  collisions  at  sea,  cited  post,  §  1604. 

2  40  &  41  v.,  c.  25,  §  19.  »  §  20. 

^  §  60  enacts,  that  "  entries  of  all  proceedings  of  the  Metropolitan  B<»nl  of 
Works,  and  every  such  district  board,  and  of  any  such  vestry,  with  the  names 
of  the  members  who  attend  such  meeting,  shall  be  made  in  books  to  be  pivK 
vided  and  kept  for  that  purpose,  under  the  direction  of  the  board  or  vestzv, 
and  shall  be  signed  by  the  members  present,  or  any  two  of  them ;  and  all 
entries  purporting  to  be  so  signed  shall  be  received  as  e\'idence,  without 
proof  of  any  meeting  of  the  board  or  vestry  having  been  duly  convened  or 
held,  or  of  the  presence  at  any  such  meeting  of  the  persons  named  in  any 
such  entry  as  being  present  thereat,  or  of  such  persons  being  members  of 
the  board  or  vestry,  or  of  the  signature  of  any  person  by  whom  any  sock 
entry  purports  to  be  signed,  all  which  matters  shall  be  presumed  until  the 
contmiy  be  proved." 

*  9  &  10  v.,  c.  74,  §  13,  enacts,  that  "all  orders  and  proceedings  of  tie 
commissioners  shall  be  entered  in  books  to  be  kept  by  them  for  that  parpowv 
and  shall  be  signed  by  the  comnussioners,  or  any  two  of  them,  and  all  FUfik 
orders  and  proceedings  so  entered  and  purporting  to  be  so  signed,  sball  be 
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proceedings,  the  non-parochial  registers  deposited  with  the  Begis- 
trar-General,  must,  in  order  to  be  used  in  evidence,  be  produced  to 
the  court.^  So,  as  it  would  seem,  must  the  daily  books  of  public 
prisons.' 

§  1698.  To  the  above  list  might  be  added  several  other  books  and  §  1436 
documents  of  a  semi-public  nature,  which  are  rendered  admissible 
in  evidence  by  the  statute  law ;  but  still,  as  a  general  rule,  this 
strictness  of  proof  is  not  now  required ;  and  indeed,  the  public 
inconvenience  that  would  follow  the  removal  of  books  of  general 
concernment,  has  been  felt  to  be  so  great,  as  to  justify,  and  in  some 
cases  to  compel,  the  introduction  of  secondary  evidence.^  Such 
books  belong  to  a  particular  custody,  from  which  they  are  not 
usually  taken  but  by  special  authority,  granted  only  in  cases  where 
inspection  of  the  book  itself  is  necessary  for  the  purpose  of  identi- 
fying ity  or  of  determining  some  question  arising  upon  the  original 
entry,  or  of  correcting  an  error,  which  has  been  duly  ascertained. 
As,  therefore,  these  books  are,  in  general,  not  removable  at  the  call 
of  individuals,  and  as,  moreover,  being  interesting  to  many  persons, 
they  might  be  required  as  evidence  in  different  places  at  the  same 
time,  it  has  become  a  common  law  axiom  of  almost  universal  appli- 
cation, that  whenever  a  hook  is  of  such  a  public  nature  as  to  be 
admissible  in  evidence  on  its  mere  production  from  the  proper 
custody,  its  contents  may  be  proved  by  an  authentic  copy,*'  So 
anxious  are  the  judges  not  to  break  in  upon  this  rule,  founded  as  it 
is  on  public  convenience,  that  even  though  the  original  document 
be  in  court,  they  will  not  require  its  production,  but  will  admit  the 
copy,  provided  its  authenticity  be  established.^ 


deemed  to  be  original  orders  and  proceedings ;  and  snch  })ooks  may  be  pro- 
duced and  read  as  evidence  of  all  such  orders  and  procccdingR,  upon  any 
appeal,  trial,  information,  or  other  proceeding,  civil  or  criminal,  and  in  any 
court  of  law  or  equity  whatsoever." 

'  3  &  4  v.,  c.  92,  §  17,  cited  iK)st,  p.  1341,  n.  1.  As  to  what  these  registers 
contain,  see  ante,  p.  1267,  n.  5. 

«  Salte  fj.  Thomas  3  B.  &  P.  190, 191,  per  Ld.  Alvanley. 

'  Mortimer  v,  M'Callan,  6  M.  &  W.  67,  i)er  Ld.  Abinger. 

*  Lynch  v.  Gierke,  3  Salic  164,  per  Holt,  C.  J. ;  2  Doug.  693,  n.  3. ;  R.  «. 
Hains,  Comb.  337  ;  Hoe  v.  Nathrop,  1  Ld.  Bay.  164. 

*  Marsh  v.  Collnett,  2  E^p.  665,  per  Ld.  Kenyon.    Sec  §  87,  ante,  as  to  an 
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§  1599.  Now,  an  examined  copy,  duly  made  and  sworn  to  by  a  }  Ml 
competent  witness,  has  ever  been  considered  as  *'  authentic," 
within  the  meaning  of  the  above  axiom  ;^  but  the  Legislature  has 
also  provided  a  more  simple  mode  of  proof,  namely,  by  the  prodi&e- 
tion  of  a  certified  copy.  The  enactment  by  which  this  salutary 
change  in  the  law  has  been  effected,  is  contained  in  §  14  of  Lend 
Brougham's  Evidence  Act  of  1851,^  and  is  in  the  following  words: 
— **  Whenever  any  book  or  other  document  is  of  such  a  public 
nature  as  to  be  admissible  in  evidence  on  its  mere  production  bam 
the  proper  custody,  and  no  statute  exists  which  renders  its  contents 
provable  by  means  of  a  copy,  any  copy  thereof  or  extract  therebom 
shall  be  admissible  in  evidence  in  any  court  of  justice,  or  before  any 
person  now  or  hereafter  having  by  law  or  by  consent  of  parties 
authority  to  hear,  receive,  and  examine  evidence,  provided  it  be 
proved  to  be  an  examined  copy  or  extract,  or  provided  it  purport  to 
be  signed  and  certified  as  a  true  copy  or  extract  by  the  officer  to 
whose  custody  the  original  is  intrusted,  and  which  officer  is  hereby 
required  to  furnish  such  certified  copy  or  extract  to  a  person  apply- 
ing at  a  reasonable  time  for  the  same,  upon  payment  of  a  reason- 
able sum  for  the  same,  not  exceeding  four-pence  for  every  foUo  cf 
ninety  words."  In  conformity  with  this  section,  a  copy  of  an  entrr 
in  a  local  registry  of  births,  certified  under  the  hand  of  a  *^  depn^ 
r.uperintendent  registrar,"  has  been  received  in  evidence;'  and 
under  the  same  enactment  the  Clerk  of  Records  and  Writs  will  be 
ordered  by  the  court  to  furnish  certified  copies  of  any  bills,  answers, 
and  depositions  which  may  be  in  his  custody,  and  which  are  required 
to  be  used  on  the  trial  of  a  cause.^  So,  any  printed  orders  made 
under  *'The  Court  of  Chancery  Funds  Act,  1872,"*  may,  after 
having  been  passed  and  entered  in  the  Beport  Office,  be  proved  by 
certified  copies  authenticated  by  the  hand  of  one  of  the  Clerks  of 
Hecords  and  Writs,^ 


analogous  i*ule,  in  not  requiring  a  subscribing  witness  to  on  ancient  deed  oririll 
to  be  called,  even  though  present  in  court 

»  See  R.  V,  Mainwaring,  26  L.  J.,  M.  C.  10 ;  7  Cox,  192 ;  Dear.  &  BeH, 
132,  S.  C.  «  14  &  15  v.,  c,  99. 

»  R.  V.  Weaver,  43  L.  J.,  M.  C.  13  ;  2  Law  Rep.,  C.  C.  85  ;  12  Cox,  5*7, 
S.  C.  *  Reeve  v,  Hodson,  10  Hare,  App.  xix.,  per  Wood,  V,-C. 

»  35  &  36  v.,  c.  44. 

*  Ch.  Funds  Gonsol.  Rules,  1874,  r.  19.     See  9  Law  Rep.,  Ch.  Ap.  p.  xxiriir. 
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§  1600.  Among  the  public  books  and  doenments,  the  contents  of  §  1438 
which,  in  the  absence  of  the  originals,  are  now  provable  under  the 
enactment  just  cited  either  by  examined  or  by  certified  copies,  may 
be  mentioned  the  following: — ^parish  registers;^  the  deposit  and 
transfer  books  of  the  Bank  of  England,^  and  of  the  East  India 
Company;'  the  books  of  the  Customs,  of  the  office  of  Inland 
Revenue,^  and  of  the  Post-office;^  the  rolls  of  Courts  Baron ;^ 
assessments  of  land-tax;^  Poor  Law  valuations  in  Ireland;®  the 
books  of  entry,  records,  deeds,  instruments,  writings,  maps,  plans, 
and  other  official  papers  deposited  in  the  office  of  land  revenue 
records  and  enrolments;*  the  registry  of  bills  of  sale  kept  in  the 
office  of  the  Queen's  Bench  Division  ;^^  probably,  poor-rate  books  ;^^ 
perhaps,  rate  books  kept  by  the  Local  Authorities  under  the  Public 
Health  Act,  1875  ;^  the  by-laws  of  a  railway  company,  made  pur- 


.  '  Doe  V,  Barnes,  1  M.  &  Rob.  386.  In  re  Porter's  Trusts,  25  L.  J.  Ch.,  688, 
Wood,  V.-C,  held  that  an  extract  from  a  parish  register,  signed  by  the  curate 
of  the  parish,  was  admissible.  The  same  point  was  ruled  by  the  Lords  Justices 
in  re  Hall's  estate,  22  L.  J.,  Ch.  177,  though  that  case  is  erroneously  reported 
as  a  decision  to  the  contrary  in  2  De  Gex,  M.  &  G.  748  ;  9  Hare,  App.  1,  p.  xvi., 
S.  C.     Sec  52  G.  3,  c.  146. 

*  Breton  v.  Cope,  Pea.  R.  30  ;  Marsh  r.  Collnett,  2  £sp.  665  ;  Mortimer  r. 
M'C^aUan,  6  M.  &  W.  58. 

»  2  Dong.  593,  n.  3  ;  Doe  r.  Rol)erts,  13  M.  &  W.  532,  per  Parke,  B. 
M2  &  13  v.,  c  1,  §  6. 

*  Mortimer  r.  M'Callan,  6  M.  &  W.  68,  per  Ld.  Abinger ;  Fuller  f.  Fotch, 
Carth.  346. 

•  B.  X.  P.  247.  Examined  copies  of  court-rolls  are  admissible,  though  they 
are  not  the  copies  delivered  to  the  tenant  of  the  estate  ;  Breeze  v.  Hawker,  14 
Sim.  350. 

'  R.  V.  King,  2  T.  R.  234.  Those  in  the  Record  Office  must  be  proved  by 
certifietl  copies,  see  ante,  §  1533. 

•Swift  V.  M*Tieman,  11  Jr.  Eq.  R.  6()2,  per  Brady,  Ch.  ;  Welland  r.  Ld. 
Hiddleton,  id.  603,  per  Sngden,  Ch. 

•  Doe  r.  Roberts,  13  M.  &  W.  520 ;  2  W.  4,  c.  1,  §  15,  et  seq. ;  7  &  8  V., 
€.89.  A8  to  the  proof  of  Cro\iii  leases,  &c.,  recordeil  in  Scotland,  see  36  &  37 
V.,c.36,§5. 

»•  Under  17  &  18  V.,  c.  36,  §  1 ;  Sutton  r.  Bath,  1  Fost.  &Fin.  152,  per  Erie, 
J. ;  (Irindell  r.  Bi-endon,  28  L.  J.,  C.  P.  333  ;  6  Com.  B.,  N.  S.  698,  S.  C.  See 
29  &  30  v.,  c.  96. 

"  Justice  V.  Elstob,  1  Fost.  &  Fin.  258,  per  Hill,  J.  See,  however,  32  &  33 
v.,  c.  41,  §  18,  cited  ante,  §  409,  n.  3. 

^  But  see  38  &  39  v.,  c.  55,  §  223,  which  simply  enacts,  that  **  the  produeiian 
of  the  books  purporting  to  contain  any  rate  or  assessment  made  under  this  Act 
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8uant  to  the  Bailways  Glauses  Consolidation  Act ;  ^  perhaps  the 
Middlesex  registry  of  deeds  ;^  the  Act-book  and  registers  in  the 
registry  of  the  Probate  Division;^  probably  the  official  log-books 
kept  by  the  masters  of  British  ships  in  the  manner  directed  by  the 
Merchant  Shipping  Act  of  1854;^  the  books  of  baptisms,  mar- 
riages,^ and  deaths  in  India  which  are  deposited  in  the  office  of  the 
Secretary  for  India;®  the  register  of  marriages  in  the  Ionian 
Islands,  which  has  been  transmitted  to  the  Begistrar-General  by 
the  Lord  High  Commissioner;^  the  registers  of  marriages  kept 
by  British  consuls  abroad  prior  to  tiie  28th  of  July,  1849;^  and 
foreign  registers  of  marriage,  on  proof  that  they  are  required  to  be 
kept  by  the  laws  of  the  countries  to  which  they  respectively  belong.' 
It  would  seem  that  the  rules  of  savings-banks  cannot  be  proved, 
under  Lord  Brougham's  Act,  by  certified  copies,  but  that  they  are 
provable,  either  by  the  production  of  the  originals  deposited  with 


Bhall,  without  any  other  evidence  whatever,  be  received  as  prim&  fade  evidaice 
of  the  making  and  validity  of  the  rates  mentioned  therein." 

»  Motteram  u  E.  Cos.  Ry.  Co.,  29  L.  J.,  M.  C.  67 ;  7  Com.  B.,  N.  S.  68j 
S.  C  ;  8  &  9  v.,  c.  20,  §§  108— 111,  cited  post,  §  1656. 

2  Collins  V.  Maule,  8  C.  &  P.  502,  per  Tindal,  C.  J. ;  Doe  r.  Kilner,  2  a  & 
P.  289. 

»  See  Davis  v.  Williams,  13  East,  232 ;  Dorrett  v.  Meux,  15  Com.  B.  142. 
Entries  in  this  book  may  also  be  proved  by  an  .exemplification  ;  ante,  §  1589. 

*  17  &  18  v.,  c.  104,  §§  280—287. 

^  As  to  Indian  marriages  solemnised  since  the  1st  Jan.  1852,  see  14  &  15  V., 
c.  40,  §§  21,  22,  cited  ante,  §  1595. 

®  Ratcliff  V,  Ratcliff  &  Anderson,  1  Swab.  &  Trist.  467,  in  which  caae,  how- 
ever, the  original  book  was  produced.  See,  also.  Rep.  of  1838,  by  CommissL 
appointed  to  inquire  into  the  state,  &c.,  of  non-parochial  registers^  p.  13. 

7  27  &  28  v.,  c.  77,  §§  8,  10. 

®  12  &  13  v.,  c.  68,  §  20,  enacts,  among  other  things,  that  "  all  marriagt^ 
both  or  one  of  the  parties  being  subjects  or  a  subject  of  this  realm,  which, 
before  the  28th  of  July,  1849,  have  been  solemnised  according  to  any  religioos 
rites  or  ceremonies,  or  contracted  per  verba  de  preesenti  in  any  foreign  country 
or  place,  and  registered  by  or  xmder  the  authority  of  any  British  cansral-^nerBi 
consul,  or  vice-consiil  exercising  his  functions  w^ithin  such  conntiy  or  place,  &t 
signatures  of  the  parties  being  written  in  tke  register^  shall  be  deemed  and  held  to 
be  as  valid  in  the  law,  and  cognisable  in  the  like  manner,  as  if  the  same  had 
been  solemnised  within  her  Majesty's  dominions  with  a  due  observance  of  all 
forms  required  by  law." 

»  Abbott  1?.  Abbott  and  Godoy,  29  L.  J.,  Pr.  &  Mat,  67 ;  4  Swab,  &  Tnst 
254,  S.  C. 
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the  commissioners  for  the  redaction  of  the  national  debt;  or  by 
examined  copies.^ 

§  1601.  As  the  section  of  Lord  Brougham's  Act,  qnoted  above,'  §  1439 
refers  only  to  such  documents  as  are  not  provable  by  means  of 
copies  under  any  other  statutable  provision,  it  becomes  necessary  to 
enumerate  the  principal  public  registers  and  documents,  certified 
copies  of  which  are  receivable  in  evidence,  by  virtue  of  some  enact- 
ment having  special  reference  to  them.  And  here  it  must  be  recol- 
lected, that  the  mode  of  proof  afforded  by  these  particular  statutes 
has  been  much  simplified  by  the  Documentary  Evidence  Act  of 
1845 ;  and  that  provided  the  certified  copies  respectively  purport  to 
be  duly  signed  or  sealed,  or  otherwise  authenticated  in  the  manner 
pointed  out  by  statute,  they  will  in  almost  every  case  be  now 
admitted  in  evidence,  without  proof  of  the  seal,  the  signature,  or 
the  official  character  of  the  party  certifying.^ ' 

§  1602.  The  following  list, — contained  in  this  and  the  next  six  §  1440 
sections, — ^will,  it  is  hoped,  be  found  practically  useful,  as  it  refers 
to  the  principal  documents  which  are  provable  by  means  of  certified 
copies  under  particular  Acts  of  Parliament.*  The  registers  of 
births,  marriages,  and  deaths,  made  pursuant  to  the  Begistration 
Act  of  1886,^  as  amended  by  the  *^  Births  and  Deaths  Begistration 
Act,  1874;"^  the  register  books  kept  under  the  Registration  of 


^  26  &  27  v.,  c.  87,  §  4.  "  The  copy  of  such  rules  deposited  with  the  said 
commiflsionera,  or  a  true  copy  thereof,  examined  with  the  original,  and  proved 
to  be  a  true  copy,  shall  be  received  as  evidence  of  such  rules  respectively  in  all 
cases."  «  Ante,  §  1599. 

»  8  &  9  v.,  c  113,  §  1 ;  cited  ante,  §  7. 

**  As  to  when  certified  copies  of  enrolments  of  instruments  are  admissible 
in  evidence,  see  post,  §§  1649 — 1654. 

*  37  &  38  v.,  c.  88,  §  32,  cited  ante,  p,  1266,  n.  2. 

•  6  &  7  W.  4,  c  86,  §  38,  enacts,  that  "  the  Registrar-General  shall  cause  to 
be  made  a  seal  of  the  said  register  office,  and  the  Registiar-General  shall  cause 
to  be  sealed  or  stamped  therewith  all  certified  copies  of  entries  given  in  the 
said  office ;  and  all  certified  copies  of  entries  purporting  to  he  sealed  or  stamped 
vrith  the  seal  of  the  said  register  office  shall  be  received  as  evidence  of  the  birth, 
death,  or  marriage  to  which  the  same  relates,  without  any  further  or  other 
proof  of  such  entry  ;  and  no  certified  copy,  purporting  to  be  given  in  the  said 
office,  shall  be  of  any  force  or  effect,  which  is  not  sealed  or  stamped  as  afore- 
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Burials  Act,  1864  ;^  the  non-parochial  registers  of  births,  baptisms, 
marriages,  deaths,  and  burials,  which  are  deposited  in  the  office  of 
the  Begistrar-General,  and  certified  extracts  from  which  are  admis- 
sible, under  certain  regulations  as  to  notice,  &c.,  in  all  civil  pro- 
ceedings,' though  in  criminal  cases  the  original  register  mast  be 


said."  See,  also,  §  35,  cited  ante,  p.  1266,  n.  2,  which  authorises  the  cleigvman. 
siipcrintendent  registrar,  and  other  officers,  to  give  certified  copies  of  the  local 
registers;  but  as  the  Act  contains  no  provision formaking  such  copies  evidence, 
it  may  be  doubtful  whether  they  would  be  admissible,  were  it  not  for  the  Act 
of  14  &  15  v.,  c.  99,  §  14,  cited  ante,  §  1599.  See  R.  v.  Mainwaring,  26  L.  J^ 
M.  C.  10 ;  7  Cox,  192  ;  Dear.  &  Bell,  132,  S.  C. ;  R.  v.  Weaver,  43  L.  J, 
M.  C.  13  ;  2  Law  Rep.,  C.  C.  85  ;  12  Cox,  527,  S.  C. 

>  27  &  28  v.,  c.  97,  §§  5,  6. 

3  3  &  4  v.,  c.  92,  §  9,  enacts,  that  "the  Registrar-General  shall  certifr  all 
extracts  which  may  be  granted  by  him  from  the  registers  or  records  deposited, 
or  to  be  deposited,  in  the  said  office,  and  made  receivable  in  evidence  by  viitne 
of  the  pro^dsions  herein  contained,  by  causing  them  to  be  sealed  or  stamped 
with  the  seal  of  the  office  ;  and  all  extracts  purporting  to  be  stamped  with  the 
seal  of  the  said  office  shall  be  received  in  evidence  in  all  cases,  instead  of  the 
production  of  the  original  registers  or  records  containing  such  entries,  subjeec 
nevertheless  to  the  provisions  hereinafter  contained." 

§  10  enacts,  that  "  every  extract  granted  by  the  Registrar-General  from  any 
of  the  said  registers  or  records,  shall  describe  the  register  or  record  from  which 
it  is  taken,  and  shall  express  that  it  is  one  of  the  registers  or  records  deposited 
in  the  general  register  office  under  this  Act ;  and  the  production  of  any  of  the 
said  registers  or  records  fi'om  the  general  register  office,  in  the  custody  of  the 
proper  officer  thereof,  or  the  production  of  any  certified  extract  containing  soeh 
description  as  aforesaid,  and  purporting  to  be  stamped  with  the  seal  of  the  said 
office,  shall  be  sufficient  to  prove  that  such  register  or  reconl  is  one  of  the 
registers  and  records  deposited  in  the  general  register  office  under  this  Act,  in 
all  cases  in  which  the  register  or  record,  or  any  certified  extract  therefrom,  is 
herein  respectively  declared  admissible  in  evidence." 

§  11  enacts,  that  ''in  case  any  party  shall  intend  to  use  in  evidence  on  the 
trial  of  any  cause  in  any  of  the  cmirts  of  common  law,  [qu«  as  to  the  meaning 
of  these  words  since  the  passing  of  the  Judicature  Acts]  or  on  the  heaiing  U 
any  matter  which  is  not  a  criminal  case,  at  any  session  of  the  peace  in  Bngiand 
or  Wales,  any  extract,  certified  as  hereinbefore  mentioned,  from  any  sadi 
register  or  record,  he  shall  give  notice  in  writing  to  the  opposite  party,  his 
attorney  or  agent,  of  his  intention  to  use  such  certified  extract  in  evidence  at 
such  trial  or  hearing,  and  at  the  same  time  shall  deUver  to  him,  his  attorney 
or  agent,  a  copy  of  the  extract,  and  of  the  certificate  thereof ;  and  on  proof  by 
affidavit  of  the  service  or  on  admission  of  the  receipt  of  such  notice  and  copy, 
such  certified  extract  shall  be  received  in  evidence  at  such  t3*ial  or  hearing,  if 
the  judge  or  court  shall  be  of  opinion  that  such  service  has  been  made  ia 
aufficient  time  before  such  trial  or  hearing,  to  have  enabled  the  opposite 
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prodnced ;  ^  the  registers  of  the  marriages  of  British  suhjeots  in 
foreign  countries,  which,  since  the  28th  of  July,  1849,  have  been 


to  inspect  the  orsginal  register  or  record,  firom  which  such  certified  extract  had 
been  taken,  or  within  such  time  as  shall  be  directed  by  any  rule  to  be  made  as 
hereinafter  provided." 

§  12  enacts,  that  ^'  in  case  any  party  shall  intend  to  use  in  evidence  on  such 
trial  or  hearing  any  original  register  or  record  (instead  of  such  certified  extract), 
]ie  shall  nevertheless,  within  a  reasonable  time,  give  to  the  opposite  party 
notice  of  his  intention  to  use  such  original  register  or  record  in  evidence,  and 
deliver  to  such  opposite  party  a  copy  of  a  certified  extract  of  the  entry  or 
entries,  which  he  shall  intend  to  use  in  evidence." 

§  13  enacts,  that  ^  in  case  any  party  shall  intend  to  use  in  evidence  on  any 
examination  of  witnesses,  or  at  the  hearing  of  any  cause,  in  any  court  of  equity 
[(|u.  as  to  the  meaning  of  these  woids  since  the  passing  of  the  Judicature  Acts], 
any  extract,  certified  as  hereinbefore  mentioned,  he  shall,  ten  clear  days  at  the 
least  before  pubUcation  shall  pass  in  any  cause,  where  no  commission  has 
issued  for  the  examination  of  the  witnesses  of  the  party  intending  to  give  such 
evidence,  or  where  such  commission  shall  issue,  then  seven  clear  days  at  the 
least  before  the  opening  of  such  commission,  deliver  to  the  clerk  or  clerks  in 
court  of  the  opposite  party  or  parties  a  notice  in  writing  of  his  intention 
to  a*$e  such  certified  extract  in  evidence,  on  the  examination  of  witnesses  or 
at  the  hearing  of  a  cause  (as  the  case  may  be),  and  shall  at  the  same  time 
deliver  to  the  clerk  or  clerks  in  court  of  the  opposite  party  or  parties  a 
cr>})y  or  copies  of  such  extract,  and  of  the  certificate  thereof,  and  thereupon 
sach  certificated  extract  shall  be  received  in  evidence :  Provided  that  at  the 
hearing  of  the  cause  the  ser\'ice  of  such  certified  copy  and  notice  be  admitted 
or  proved  by  affidavit." 

§  14  enacts,  that  "  in  case  any  party  Hhall  intend  to  use  in  evidence,  on  such 
examination  or  hearing  in  any  court  of  equity y  any  original  register  or  record 
(instead  of  such  certificated  extract),  he  shall  nevertheless,  within  the  number 
of  days  hereinbefore  resi>ectively  mentioned,  deliver  to  the  clerk  or  clerks  in 
court  of  the  opposite  party  or  parties  a  notice  of  his  intention  to  use  such 
original  register  or  record  in  evidence,  together  with  a  copy  of  a  certified  ex- 
tract of  the  entry  or  entries  which  he  shall  intend  to  use  in  evidence." 

§  15  enacts,  that  "  in  case  any  i)arty  shall  intend  to  use  in  evidence,  upon 
any  petition,  motion,  or  other  interlocutory  proceedings  in  any  court  of  equity 
itr  in  the  Master's  oflice,  any  extract  certified  as  hereinbefore  mentioned,  he 
f«liall  produce  to  the  court  or  Master  (ns  the  case  may  be)  an  extract,  certified  as 
hereinl)efore  mentioned,  accomiwnied  by  an  affidavit  stating  the  deponent's 
Ijclief  that  the  entrj'  or  entries  in  the  original  register  or  record  is  correct  and 


j^nuine." 


^  §  17  enacts,  Uiat  *'in  all  criminal  casesj  in  which  it  shall  be  necessary  to 
use  in  evidence  any  entry  or  entries  contained  in  any  of  the  said  registers  or 
records,  such  evidence  shall  be  given  by  producing  to  the  court  the  original 
register  or  record."    See  21  &  22  V.,  c.  25,  §  3. 
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kept  by  British  consals,  and  certified  copies  of  which  are  annually 
transmitted  through  one  of  the  Secretaries  of  State  to  the  B^is- 
trar-General;^  the  registers  of  births  and  deaths  in  Ireland;^  the 
register  books  kept  under  the  proyisions  of  the  Statutes  passed  in 
1854  for  the  better  registration  of  births,  deaths,  and  marriages  in 
Scotland;*  the  register  of  irregular  Scotch  marriages;*  and  the 
register  of  marriages  in  Ireland,  deposited  in  the  general  register 
office,  at  Dublin.*' 

§  1603.  Next   come  letters  patent,  specifications,   disclaimers,  i^^ 
memoranda  of  alterations,  and  all  other  documents  recorded  and 

§  16  eneicts,  tliat  "  in  case  any  party  shall  intend  to  use  in  evidence  in  any 
Ecclesiastical  Court,  or  in  the  High  Court  of  Admiralty,  any  extract,  certified  as 
hereinbefore  mentioned,  he  shall  plead  and  prove  the  same  in  the  same  manner 
to  all  intents  and  purposes  as  if  the  same  were  an  extract  from  the  pan^h 
register,  save  and  except  that  any  such  extract,  certified  as  hereinbefore  men- 
tioned, shall  be  pleaded  and  received  in  proof  without  its  being  necessary  to 
prove  the  collation  of  such  extract  with  the  original  register  or  record  :  Pro- 
vided always,  that  the  judge  of  the  court,  on  cause  shown  by  any  party  to 
the  suit  (or  of  his  own  motion  when  the  proceedings  are  in  pasnam^  mar, 
after  publication,  issue  a  monition  for  the  production  at  the  hearing  of  the 
cause  of  the  original  register  or  record  containing  the  entry  to  which  such  cer- 
tified extract  relates." 

All  the  above  enactments  have  been  extended  to  the  registers  deposited 
under  21  &  22  V.,  c.  25,  by  §  3  of  that  Act. 

»  12  &  13  v.,  c.  68,  §§  11,  12,  18. 

«  26  t&  27  v.,  c.  11,  §  5,  Ir. 

*  17  &  18  v.,  c.  80,  §  58,  enacts,  that  "every  extract  of  any  entry  in  the 
register  books  to  be  kept  under  the  provisions  of  this  Act,  duly  authenticated 
and  signed  by  the  Registrar-General,  if  such  extract  shall  be  from  the  registers 
kept  at  the  general  registry  ofiice,  or  by  the  registrar,  if  from  any  parochial  or 
district  register,  shall  be  admissible  as  evidence  in  all  parts  of  her  Majesty's 
dominions,  -without  any  other  or  further  proof  of  such  entry."  As  the  Docum. 
Evid.  Act  of  1845  does  not  extend  to  Scotland,  it  would  seem  to  be  still  neces- 
sary to  prove  the  signatures  and  oflicial  characters  of  the  persons  signing  these 
extracts.     See  ante,  §  7. 

^  19  &  20  v.,  c.  96,  §  2,  enacts,  in  substance,  that  any  certified  copy  of  the 
entry  of  any  iiTcgular  marriage  in  the  Scottish  register  of  marriages,  shall,  if  I 

signed  by  the  registrar,  be  received  in  evidence  of  such  marriage,  and  of  the 
residence  in  Scotland  required  by  the  Act,  in  all  courts  in  the  United  Kingflom 
and  dominions  thereunto  belonging.  The  signature  of  the  registrar  seems  to 
require  proof.    See  preceding  note. 

«  7  &  8  v.,  c.  81,  §§  52,  71,  Ir.  This  last  section  'is  the  same  as  §  38  <^ 
6  &  7  W.  4,  c.  86,  cited  ante,  p.  1339,  n.  6,  excepting  only  that  it  is  confined 
to  marriages.     See,  also,  26  &  27  V.,  c.  90,  Ir. 
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filed  in  the  office  of  the  Commissioners  of  Patents  of  InYentions, 
or  in  the  office  of  the  Chancery  DiYision  of  the  High  Court, 
appointed  for  the  filing  of  specifications,  which  are  proYable  by 
printed  or  manuscript  copies  or  extracts  certified  and  sealed  with 
the  seal  of  the  commissioners;^  the  documents  relating  to  the 
election  of  members  of  parliament,  deposited  with  the  Clerk  of  the 
Crown  in  Chancery,  which,  when  admissible  in  cYidence  at  all,  may 
be  proYed  by  office  copies  issued  by  such  clerk;'  the  Yaluations  of 
rateable  property  in  Ireland,  and  all  field-books  and  documents 
relating  thereto,  which  are  proYable  by  copies  or  extracts  purporting 
to  be  signed  by  the  Commissioner  of  Yaluations,  or  by  his  deputy  ;^ 
or,  for  the  purposes  of  any  proceeding  in  any  Gvril  Bill  Court,  by  the 
clerk  of  the  union  in  the  rate-book  of  which  the  Yaluation  appears  ;^ 
the  Yaluation  lists  of  property  in  the  Metropolis,  which  may  be  proYcd 
by  duplicates  or  copies  certified  by  the  clerk  of  the  assessment  com- 
XEiittee  that  approYed  them  ;^  the  documents  kept  by  the  registrar  of 
joint-stock  companies,  copies  or  extracts  from  which,  certified  under 
the  hand  of  the  registrar  or  his  authorised  substitute,  and  sealed  with 
the  seal  of  office,  are  receiYable  in  OYidence ;  ^  the  reports  of  inspectors 
appointed  under  the  Companies  Act,  1862,  which  are  proYable  by 
copies  authenticated  by  the  seal  of  the  Company  whose  affairs  haYe 
been  inspected;^  the  book  kept  at  the  Hall  of  the  Stationers'  Com- 
pany, wherein  are  registered  the  proprietorships  and  assignments  of 
copyright  in  books,  and  in  dramatic  and  musical  pieces,  whether 
printed  or  in  manuscript,  and  licences  affecting  such  copyright;® 


'  16  &  17  v.,  c.  115,  §  4,  cited  ante,  p.  14,  n.  10  of  preceding,'  iMige. 

«  35  &  36  v.,  c.  33,  Sch.  1,  Part  1,  r.  42. 

»  23  &  24  v.,  c.  4,  §  9,  Jr.  *  40  &  41  V.,  c.  56,  §  32,  Ir. 

»  32  &  33  v.,  c.  67,  §  64. 

•  25  &  26  v.,  c.  89,  §  174,  it.  4,  5,  8.  To  make  assurance  doubly  sure,  the 
recent  Act  of  40  &  41  Y.,  c.  26,  enacta,  in  §  6,  that "  any  copy  of  or  extract  from 
any  of  the  documents  or  part  of  the  documents  kept  and  registered  at  any  of 
the  offices  for  the  registration  of  joint  stock  companies  in  England,  Scotland, 
or  Ireland,  if  duly  certified  to  be  a  true  copy  under  the  hand  of  the  registrar 
or  one  of  the  assistant-registrars  for  the  time  being,  and  whom  it  shall  not 
be  necessary  to  prove  to  be  the  registrar  or  assistant-registrar,  shall,  in  all  legal 
prcx^sedings,  civil  or  criminal,  and  in  all  cases  whatiK)ever,  be  received  in  evi- 
dence as  of  equal  validitj^with  the  original  document." 

7  25  &  26  v.,  c.  89,  §  61. 

*•  5  &  6  v.,  c.  45,  §  11,  cited  ante,  p.  1511,  n.  2  ;  and  7  &  8  V.,  c.  12,  §  8. 
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the  register  of  proprietors  of  copyright  in  paintings,  drawings,  and 
photographs,  which  is  also  kept  at  Stationers*  Hall;^  the  regiska- 
tions,  entries,  drawings,  prints,  and  documents  kept  in  the  office 
for  the  Registration  of  Designs,  which  are  provable  by  copies  bear- 
ing the  seal  of  office ;  ^  the  registers  authorised  to  be  made  in  pnrsn- 
ance  of  the  Naturalization  Act,  1870,  entries  in  which  shall  be 
proved  by  such  certified  copies  as  may  be  directed  by  one  of  the 
Secretaries  of  State  ;^  the  registers  of  licences  kept  in  pursuaneeof 
the  Act  for  regulating  the  sale  of  intoxicating  Liquors,  which  are 
receivable  in  evidence  of  the  matters  required  to  be  entered  therdn/ 
and  the  entries  in  which  are  provable  by  copies  certified  to  be  trae, 
and  purporting  to  be  signed  by  the  clerk  of  the  Licensing  juatices,' 

§  1604.  Again,  the  registers  of  British  ships,  and  all  declaiations  i^^ 
made  under  the  Merchant  Shipping  Act  of  1854,  with  respect  to 
the  ownership,  measurement,  and  registry  of  British  ships,  are 
respectively  provable  either  by  the  production  of  the  originals,  or 
by  examined  copies,  or  by  copies  purporting  to  be  certified  mider 
the  hand  of  the  registrar  or  other  persons  having  the  charge  of 
the  originals  ;^  the  regulations  for  preventing  collisions  at  sea,  asd 


»  25  &  26  v.,  c.  68,  §§  4,  5. 

2  13  &  14  v.,  c.  104,  §  14,  enacts,  that  "everj'  copy  of  any  i-egislmtion,  entry, 
drawing,  print,  or  document  delivered  l)y  the  refri«tnir  of  designs  to  tnr 
person  requiring  the  same  sliall  be  signed  by  the  said  registrar,  and  sealed  witK 
his  seal  of  office  ;  and  every  document  sealed  with  the  said  seal,  pur|)ortiDg  to 
l)e  a  copy  of  any  registration,  entry,  drawing,  print,  or  document,  shall  le 
deemed  to  be  a  tnie  copy  of  such  registration,  entry,  drawing,  print,  or  doco- 
riient,  and  shall,  without  further  proof,  be  received  in  evidence  l>efore  all  coait* 
in  like  manner,  and  to  the  same  extent  and  effect  as  the  original  Ixtok,  regi^tis- 
tion,  entry,  drawing,  print,  or  document  would  or  might  lie  receiA-ed  if  tendered 
in  evidence,  as  well  for  the  purpose  of  proving  the  contents,  purport,  and  effect 
of  such  book,  registration,  entry,  drawing,  print,  or  document,  as  also  proving  tlr 
same  to  be  a  book,  registration,  entry,  (btiwing,  print,  or  document,  of  orbelt«i|J- 
ing  to  the  said  office,  and  in  the  custody  of  the  registrar  of  desi^ma**  §  1^ 
enacts,  that  the  original  documents  in  the  office  slmll  not  be  removed  in  oidff 
to  be  produced  in  court  without  a  judge's  order ;  and  §  13  empowetsanv  jn^g^ 
to  order  copies  to  be  furnished  for  the  purpose  of  being  used  as  evidence. 

3  33  &  34  v.,  c.  14,  §  12,  subs.  4. 

*  35  &  36  v.,  c.  94,  §  58.     See,  also,  37  &  38  V.,  c.  69,  §§  35,  36,  Ir. 
»  Id. 

•  17  &  18  v.,  c.  104,  §  107,  enact?,  tliat  "every  register  of,  or  deckrrtico 
made  in  pursuance  of  the  second  part  of  this  Act  in  respect  of,  any  Briti-a 
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the  rales  concerning  lights,  fog  signals,  steering  and  sailing,  are 
provable  by  the  production,  either  of  the  Gazette  in  which  any 
order  in  council  concerning  them  is  published,  or  of  a  copy  of 
them  purporting  to  be  signed  by  one  of  the  secretaries  or  assistant 
secretaries  of  the  Board  of  Trade,  or  to  be  sealed  with  the  seal  of 
the  board ;  ^  and  copies  of  the  lists  and  other  documents  recorded 
in  the  General  Register  and  Becord  Office  of  Seamen,  provided  they 
be  certified  by  the  registrar-general  of  seamen,  are  admissible  in 
e%'idcuco  as  fully  as  the  originals.^ 


nhip,  may  be  proved  in  any  court  of  justice,  or  before  any  person  having  by 
law  or  by  consent  of  partiea  authority  to  receive  evidence,  either  by  the  pro- 
duction of  the  original,  or  by  an  examined  copy  thereof,  or  by  a  copy  thereof 
purporting  to  be  certified  under  the  hand  of  the  registrar  or  other  person  having 
the  charge  of  the  original ;  which  certified  copies  he  is  hereby  required  to 
fiimish  to  any  person  applying  at  a  reasonable  time  for  the  same,  upon  pay- 
ment of  one  shilling  for  each  such  certified  copy  ;  and  every  such  register  or 
copy  of  a  register,  and  also  every  certificate  of  registry  of  any  British  ship, 
purporting  to  be  signed  by  the  registrar  or  other  proper  officer,  shall  be  received 
in  evidence  in  any  court  of  justice  or  before  any  person  having  by  law  or  by 
consent  of  parties  authority  to  receive  evidence,  as  primft  facie  proof  of  all  the 
matters  contained  or  recited  in  such  register,  when  the  register  or  such  copy  is 
produced,  and  of  all  the  matters  contained  in  or  indorsed  on  such  certificate  of 
registry,  and  purporting  to  be  authenticated  by  the  signature  of  a  registrar, 
when  such  certificate  is  produced."  See  18  &  19  V.,  c.  91,  §  15,  which  enacts, 
that  **  the  copy  or  transcript  of  ^the  raster  of  any  British  ship,  which  is  kept 
by  the  chief  r^strar  of  shipping  at  the  custom-house  in  London,  or  by  the 
registrar-general  of  seamen,  under  the  direction  of  her  Majesty*s  Commissioners 
of  Customs  or  of  the  Board  of  Trade,  shall  have  the  same  effect  to  all  intents 
and  purposes  as  the  original  register  of  which  the  same  is  a  copy  or  transcript*' 
See  post,  §  1778. 

>  25  &  26  v.,  c  63,  §  26.    See,  also,  §  1527,  ante. 

*  17  &  18  v.,  c.  104,  §  277,  enacts,  that  "  all  shipping  masters  and  oflicers  of 
cusioma  shall  take  charge  of  all  documents  which  are  delivered  or  transmitted 
irj  or  retained  by  them  in  pursuance  of  this  Act,  and  shall  keep  them  for  such 
time  (if  any)  as  may  be  necessary  for  the  purpose  of  settling  any  business 
arising  at  the  place  where  such  documents  come  into  their  hands,  or  for  any 
other  proper  purpose,  and  shall,  if  required,  produce  them  for  any  of  such  pur- 
pones,  and  shall  then  transmit  them  to  the  registrar-general  of  seamen,  to  be 
by  him  recorded  and  preserved  ;  and  the  said  registrar  phall,  on  payment  of  a 
moderate  fee  to  be  fixed  by  the  Board  of  Trade,  or  without  payment  of  any 
ffse  if  the  Board  of  Trade  so  direct^,  allow  any  person  to  inspect  the  same,  and 
in  cases  in  which  the  production  of  the  original  of  any  such  document  in 
any  court  of  justice  or  elsewhere  is  essential,  sliall  produce  the  same,  and  in 
other  ca*es  shall  make  and  deliver  to  any  person  requiring  it  a  certified  copy 
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§  1605.  The  same  mode  of  proof  applies  to  the  mles  for  the  i^^ 
management  of  the  property,  finances,  and  civil  affairs  of  Yolmiteer 
Corps,  which  are  provable  by  copies  certified  under  the  hands  of 
the  respective  commanding  officers  as  true  copies  of  the  rules 
whereof  her  Majesty's  approval  has  been  notified;^  the  rules  of 
Reformatory  schools,  which  are  provable  by  copies  purporting  to  be 
signed  by  the  inspector  of  such  establishments;^  the  rules  of 
Industrial  schools,  which  are  provable  in  like  manner,  excepting 
that  the  copies  must,  as  it  seems,  be  in  print,  and  the  rules  them- 
selves must  purport  to  have  been  approved  in  writing  by  a  Sec^etuy 
of  State  ;^  the  rules  of  loan  societies,  which  may  be  proved  eithar 
by  the  book  in  which  they  are  entered,  or  by  the  transcript  depo- 
sited with  the  clerk  of  the  peace,  or  town  clerk,  or  by  an  examined 
copy  of  such  transcript,  or  by  a  copy  certified  by  the  barrister 
appointed  for  that  purpose  ;^  the  rules  of  building  societies,  which 
may  be  proved  by  *'  a  printed  copy,  certified  by  the  secretary  or 
other  officer  of  the  society  to  be  a  true  copy  of  its  registered 
rules''  ;^  and  the  rules  of  friendly  societies,  which  may,  as  it  would 
seem,  be  proved  by  copies  purporting  to  be  certified  by  the  oentnl 
office.® 

§  1606.  The  memorials  setting  forth  the  firm  names,  and  the  I  *^ 
names  and  places  of  abode  of  the  members  and  public  ofiSoers  of 
banking  copartnerships,^  which  are  kept  at  the  Office  of  Inland 
Revenue,®  may  be  proved  by  copies  certified  under  the  hand  of  one 
of  the  commissioners  of  Inland  Revenue ;  the  minutes  of  the  orders 


of  any  such  document  or  of  any  part  thereof ;  and  every  copy  purporting  to 
oe  60  made  and  certified,  shall  be  received  in  evidence,  and  shall  have  all  tlie 
effect  of  the  original  of  which  it  i)urpoi't8  to  be  a  copy."  See,  also,  §  13?, 
cited  post,  §  1623. 

1  26  &  27  v.,  c.  65,  §  24.  See,  also,  36  &  37  V.,  c.  77,  §  22,  as  to  proof  of 
the  rules  of  the  Naval  Artillery  Volunteer  Force. 

3  29  &  30  v.,  c.  117,  §  33  ;  31  &  32  V.,  c.  59,  §  29,  Ir. 

»  29  &  30  v.,  c.  118,  §  29  ;  31  &  32  V.,  c.  26,  §  23,  Jr. 

<  3  &  4  v.,  c.  110,  §  7 ;  26  &  27  V.,  c.  56. 

«  37  &  38  v.,  c.  42,  §  20. 

•  See  38  &  39  v.,  c.  60,  §  10,  subs.  4;  and  18&19V.,c.  63,  §  30.  See,al«s 
§  39  of  38  &  39  v.,  c.  60,  cited  post,  §  1609.  '  7  G.  4,  c,  46,  §§  ^  6. 

«  12  &  13  v.,  c.  1,  §  5. 
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given  by  any  board  of  guardians  or  district  board,  respecting  any 
complaint,  claim,  or  application  made  to  them,  may  be  proved  by  a 
copy  purporting  to  be  signed  by  the  chairman  of  the  board,  and  to 
be  sealed  with  their  seal,  and  to  be  countersigned  by  their  clerk ;  ^ 
the  orders  made  by  the  Lord  Chancellor  in  matters  in  lunacy,  and 
the  reports  of  the  masters  in  lunacy,  confirmed  by  fiat,  may  be 
proved  by  office  copies  purporting  to  be  signed  by  the  registrar  in 
lunacy,  and  to  be  sealed  or  stamped  with  the  seal  of  his  office  ;^  the 
licences,  orders,  and  instruments,  granted,  made,  issued,  or  autho- 
rised by  the  Commissioners  in  Lunacy,  in  pursuance  of  the  Act  of 
8  &  9  v.,  c.  100,  may  be  proved  by  copies  purporting  to  be  sealed 
or  stamped  with  the  seal  of  the  commission  ;^  all  orders  made  Ify 


'  7  &  8  v.,  c.  101,  §  69,  enacts,  that  "  every  copy  of  a  minute  of  any  order, 
complaint,  claim,  application,  or  authority  of  any  such  boanl  of  guardians  or 
district  board,  purporting  respectively  to  be  signed  by  the  presiding  chairman 
of  such  guardians  or  district  board,  and  to  be  sealed  with  their  seal,  and  to  be 
countersigned  by  their  clerk,  shall,  unless  the  contrary  be  shovsm,  be  taken  to 
be  Huificient  proof  of  the  directions  respecting  such  order,  complaint,  claim, 
or  application  having  been  given  as  alleged  in  the  copy  of  such  minute,  and 
shall  l)e  received  in  ev-idence  accordingly  by  and  before  all  courts  of  justice 
and  all  justices  without  any  proof  of  the  signatures,  or  of  the  official  charac- 
ters of  the  persons  signing  the  same,  or  of  such  seal,  or  of  such  meeting."  This 
§  is  not  very  intelligibly  wonled,  but  its  substance  appears  to  be  as  stated  in 
the  text. 

*  16  &  17  v.,  c.  70,  §  100,  enacts,  that  "  every  order  made  in  a  matter  in 
lunacy  by  the  Lord  Chancellor  intrusted  as  aforesaid,  when  drawn  up  by  the 
registrar  in  lunacy,  and  signed  by  the  Lord  Chancellor  intrusted  as  aforesaid, 
shall  be  entered  by  the  registrar  in  lunacy  in  a  proper  book  to  be  provided  by 
him  for  that  purpose  ;  and  he  shall  furnish  office  copies  of  any  order  or  of  any 
report,  confirmed  by  fiat,  or  of  any  part  thereof  respectively,  signed  by  him, 
and  sealed  or  stamped  with  the  seal  of  his  office,  to  every  party  in  the  matter 
or  other  person  entitled  thereto  who  shall  require  the  same  ;  and  every  office 
copy  uf  the  whole  of  any  order  or  report  confirmed  as  aforesiiid,  i)urporting  to 
Ik?  .'Jo  figned  and  sealed,  or  8t4imi)ed  with  such  seal,  sliall  at  all  times,  and  on 
iN'balf  of  all  persons,  and  whether  for  the  purposes  of  this  Act  or  other^dse,  be 
acbiiitt^Kl  as  evidence  of  th<^  order  or  report  confirmed  as  aforesaid,  of  wluch  it 
purport*  to  be  a  copy,  without  any  further  proof  thereof." 

•  8  &  9  V. ,  c.  100,  §  7,  enacts,  that  "  all  such  licences,  orders,  and  instru- 
mental, or  copies  thereof,  purpoi*ting  to  be  sealed  or  stamped  with  the  seal  of 
the  commission,  shall  be  received  as  evidence  of  the  same  respectively,  and  of 
the  same  respectively  having  been  granted,  made,  issued,  or  authorised  by  the 
eommiaaioners,  without  any  further  proof  thereof ;  and  no  such  licence,  order, 
or  infitrument,  or  copy  thereof,  shall  be  valid^  or  have  any  force  or  effect, 
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the  Commissioners  of  Public  Works  in  Ireland,  by  virtue  of  the 
Drainage  Maintenance  Act  of  1866,  are  made  provable  by  copies 
purporting  to  be  sealed  by  the  commissioners  ;^  orders  and  resolu- 
tions of  the  local  authorities  under  the  Public  Health  Act,  1875,  or 
of  their  committees  or  joint  boards,  may  be  proved  by  copies  pur- 
porting to  be  signed  by  the  chairmen  of  their  respective  meetings;^ 
orders  or  regulations  made  or  issued  by  a  local  authority  xmdex 
**  The  Contagious  Diseases  Animals  Act,  1869,"  may  be  proved  by 
the  production  of  a  newspaper  containing  a  copy  of  them,  or  by  the 
production  of  a  printed  copy  certified  to  be  a  true  copy  by  the  dark 
of  the  peace  or  the  town  clerk ;  ^  licences  and  rules  confirmed  or 
made  under  the  Explosives  Act,  1875,  may  be  proved  by  copies 
certified  by  a  government  inspector  ;*  orders  of  detention  in  Indus-  \ 
trial  schools,  which  must  be  signed  by  two  justices  or  a  magistrate, 
may  be  proved  by  copies  purporting  to  be  certified  by  the  clerk  to 
the  justices  or  magistrate  by  whom  the  same  were  made ;  ^  and  Ae 
orders  of  justices  for  forming  a  highway  district,  are  provable  by 
copies  certified  by  the  clerk  of  the  peace.^ 

§  1607.  The  awards  and  orders  made  or  confirmed  by  the  In-  }  i^ 
closure  Commissioners  for  England  and  Wales,  and  other  instru- 
ments proceeding  from  their  board,  may  be  proved  by  copies  pur- 
porting to  be  sealed  with  the  seal  of  the  board  ;^  the  copies  of  the 
confirmed  awards  of  the  same  commissioners,  which  are  deposited 
with  the  clerk  of  the  peace  of  the  county  where  the  lands  inclosed 
are  situate,  are  provable  by  copies  or  extracts  "  signed  by  the  clerk 
of  the  peace  or  his  deputy,  purporting  the   same  to   be  a  troe 


unless  the  same  shall  be  so  sealed  or  stamped  as  aforesaid."  These  last  wonls 
seem  to  exclude  all  examined  copies.  Some  few  orders  and  instruments  aie 
exempted  from  the  operation  of  this  section,  tlie  Act  expressly  requirin*^  tliem 
to  he  given  or  signed  and  sealed  by  one  commissioner  or  by  two  cominigsionenb 
See  16  &  17  V.,  c.  96. 

»  29  &  30  v.,  c.  49,  §  20,  Ir. 

a  38  &  39  v.,  c.  55,  Sch.  1,  R.  1,  sub-rule  10,  and  R.  2,  sub-nUe  a 

3  32  &  33  v.,  c.  70,  §  84.  -•  38  &  39  V.,  c.  17,  §  60, 

•  29  &  30  v.,  c.  118,  §  24  ;  31  &  32  V.,  c.  25,  §  18,  Ir.  Warrants  of  deten- 
tion in  Reformatory  Schools  cannot,  it  seems,  be  proved  by  copies.  See 
29  &  30  v.,  c.  117,  §  33  ;  and  31  &  32  V.,  c.  59,  §  29,  Ir. 

•  27  &  28  v.,  c.  101,  §  12.  7  8  &  9  V.,  c  118,  f  2, 
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copy;"*  the  plans  and  books  of  reference  deposited  by  railway 
companies  with  the  clerks  of  the  peace,  may  be  proved  by 
copies  or  extracts  certified  by  those  officers ; '  the  minutes  of  the 
proceedings  of  the  Board  of  Charity  Commissioners^  and  all  orders, 
certificates,  and  schemes  made  or  approved  by  them,  are  provable 
by  copies  purporting  to  be  extracted  from  the  books  of  the  board, 
and  to  be  certified  by  the  secretary;^  all  deeds  of  exchange  made 
by  ecclesiastical  corporations  under  the  provisions  of  the  Act  for 
facilitating  the  exchange  of  lands  lying  in  common  fields,  and  all 
leases  and  other  instruments  made  under  the  Act  for  enabling 
incumbents  of  ecclesiastical  benefices  to  demise  their  lands  on  farm- 
ing leases,  which  are  respectively  entered  in  the  proper  ecclesiastical 
registry,  may  be  proved  by  office  copies  certified  under  the  hand  of 
the  registrar  or  his  deputy;^  all  counterparts  of  leases  and  other 
instruments  deposited  with  the  Ecclesiastical  Commissioners  for 
England,  under  the  provisions  of  the  Act  enabling  ecclesiastical 
corporations  to  grant  leases  for  long  terms,  are  provable  by  office 
copies  certified  under  the  seal  of  the  commissioners;^  and  all 
agreements  and  awards,  apportionments,  maps,  or  plans,^  confirmed 


>  8  &  9  v.,  c.  118,  §  146.  Siie,  also,  41  O.  3,  c.  109,  §  35  ;  and  3  &  4  W.  4, 
c  87,  §§  2,  4. 

«  8  &  9  v.,  c.  20,  §  10.    See  post,  §  1637. 

*  16  &  17  v.,  c.  137,  §  8,  enacts,  that  "  the  said  Board  shall  cause  minutes  of 
their  proceedings,  and  all  orders,  ^rtificates,  and  schemes  made  or  approved 
by  them  under  this  Act,  to  be  entered  in  books  to  be  provided  and  kept  for 
such  purpose,  and  all  such  entries  shall  be  signed  by  their  secretary  ;  and  all 
copies  purporting  to  be  extracted  from  the  books  of  tlie  said  board,  and  to  be 
certified  by  their  secretary,  of  any  such  minutes,  orders,  certificates,  and 
schemes  entered  as  aforesaid,  shall  be  received  as  evidence  of  the  proceedings 
to  which  such  minutes  shall  relate,  and  of  such  orders,  certificates,  or  schemes, 
and  of  the  nutking  or  approval  thereof  (as  the  case  may  require)  by  the  said 
board,  without  further  proof  thereof."  See,  also,  18  &  19  V.,  c.  124,  §§  4  &  5, 
cited  ante,  p.  13,  n.  5. 

<  4  &  5  W.  4,  c.  30,  §§  10,  11 ;  5  &  6  V.,  c.  27,  §  14. 

*  5  &  6  v.,  c.  108,  §  29,  enacts,  that  such  office  copies,  **  shall,  in  any  action 
afi^inst  the  lessee,  and  in  all  other  cases,  be  admitted  and  allowed  in  all  courts 
whatsoever  as  legal  evidence  of  the  contents  of  such  instrument  or  document, 
and  of  the  due  execution  thereof  by  the  parties  who  on  the  face  of  such  office 
copy  shall  appear  to  have  executed  the  same,  and  in  the  case  of  any  lease, 
grant,  or  confirmation,  of  the  due  execution  by  the  lessee  of  the  counterpart 
thereol"  •  Giffaid  «.  Williams,  38  L.  J.,  Ch.  597. 


i 
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by  the  Tithe  Commissioners,  and  other  instruments  proceeding  from 
their  Board,  are  provable  by  copies  purporting  to  be  sealed  or 
stamped  with  the  seal  of  the  board.^ 

§  1608.  Again,  the  order  of  a  general  meeting  of  any  company  §  14# 
subject  to  the  provisions  of  the  Companies  Clauses  Consolidation 
Act,  authorising  the  borrowing  of  any  money,  is  provable  by  a  copy 
certified  to  be  true  by  one  of  the  directors  or  by  the  secretary;^ 
all  entries  made  in  the  registers  of  common  lodging-houses  kept 
under  the  Public  Health  Act,  1876,^  are  provable  by  copies  certified 
to  be  true  by  the  person  having  charge  of  the  register  ;*  the  licences 
granted  by  the  Inspectors  of  Irish  Fisheries  for  the  formation  of 
oyster  beds,  are  provable  by  copies  testified  under  the  hand  of 
the  respective  clerks  of  the  peace  with  whom  true  copies  of  the 
originals  shall  have  been  lodged ;  ^  the  books  kept  at  the  office  of 
the  Commissioners  of  the  Police  of  the  Metropolis,  in  which  are 
entered  the  particulars  of  the  Hcences  granted  to  the  drivers,  con- 
ductors, and  watermen  of  metropolitan  public  carriages,  and  all 
entries  therein,  may  be  proved  by  copies  purporting  to  be  certified 
by  the  persons  having  the  charge  of  the  books  ;^  and  the  duplicates 
or  copies  of  stage-carriage  licences,  filed  in  the  Office  of  Inland 

^  6  &  7  W.  4,  c.  71,  §§  2,  64.  The  tithe  commutation  maps  are  not  made 
evidence  by  this  Act  of  the  boundaries  of  lands  as  between  two  proprietors. 
Wilberforce  v,  Hearfield,  46  L.  J.,  Ch.  584,  per  Jessel,  M.  R. ;  L.  R.,  5  Ch.  D. 
709,  S.C.  ^  2  8&9V.,  c.  16,§4a 

»  38  &  39  v.,  c.  56. 

^  §  76  enacts,  that "  a  copy  of  any  entry  made  in  such  r^jister,  certified  by 
the  clerk  of  the  local  authority  to  be  a  true  copy,  shall  be  received  in  all  courto 
and  on  all  occasions  as  evidence,  and  shall  be  sufficient  proof  of  the  matter 
registered,  without  production  of  the  register,  or  of  any  document  or  thing  on 
which  the  entry  is  founded  ;  and  a  certified  copy  of  any  such  entiy  shall  be 
supplied  gratis  by  the  clerk  to  any  person  applying  at  a  reasonable  time  for 
the  same."     See,  also,  the  Scotch  Act,  30  &  31  V.,  c.  101,  §  61. 

*  29  &  30  v.,  c.  97,  §  7,  Jr. ;  amended  by  32  &  33  V.,  c.  92,  Ir. 

•  6  &  7  v.,  c.  86,  §  16,  enacts,  that  "the  particulars  of  every  licence  inrhich 
shall  be  granted  as  aforesaid,  shall  be  entered  in  books  to  be  kept  for  that  par- 
pose  at  the  office  of  the  [Commissioners  of  the  Pohce  of  the  Metropolia  ;  e«e 
13  &  14  v.,  c.  7,  §§  1  and  2]  ;  and  in  all  courts  and  before  any  justice  of  the 
peace,  and  upon  all  occasions  whatsoever,  a  copy  of  any  entry  made  in  any 
such  book,  and  certified  by  the  person  having  the  charge  thereof  to  be  a  tnie 
copy,  shall  be  received  as  evidence,  and  be  deemed  sufficient  proof  of  all  things 
therein  registered,  without  requiring  the  production  of  the  said  book,  or  of  any 
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Beyenue  whence  the  licences  issue,  are  provable  by  copies  purport- 
ing to  be  certified  under  the  hand  of  one  of  the  Commissioners  of 
Inland  Bevenue,  or  of  the  officer  by  whom  the  licence  has  been 
granted,  or  of  some  other  person  appointed  and  authorised  by  the 
commissioners  in  that  behalf.^ 

§  1609.  '^  The  Friendly  Societies  Act,  1875,"  contains  a  peculiar 
clause  with  respect  to  documentary  evidence ;  for  instead  of  adopt- 
ing the  almost  stereotyped  form  of  rendering  admissible  the  certi- 
fied or  examined  copies  of  documents,  it  enacts,  that  ''  Every 
instrument  or  document,  copy  or  extract  of  an  instrument  or  docu- 
ment, bearing  the  seal  or  stamp  of  the  central  office,  shall  be 
received  in  evidence  without  further  proof; ''  and  it  then  goes  on  to 
provide  that  '^  every  document  purporting  to  be  signed  by  the  chief 
or  any  assistant  registrar,  or  any  inspector  or  public  auditor  or 
valuer  under  this  Act,  shall,  in  the  absence  of  any  evidence  to  the 
contrary,  be  received  in  evidence  without  proof  of  the  signature."  * 
It  will  be  noted  that  this  last  provision  is  confined  to  original  docu- 
ments, and  that  copies  or  extracts, — ^to  become  admissible  under  the 
Act, — ^must,  as  it  would  seem,  be  sealed  in  accordance  with  the  first 
paragraph  of  the  section. 

§  1610.  Th^  proof  of  certificates  is  much  simplified  by  the  Docu-  §  1441 
mentary  Evidence  Act,  1845 ;  for  if  they  purpart  to  be  verified  in 
the  manner  pointed  out  by  the  statute  which  renders  them  admis- 
sible, they  will  be  received  in  evidence  without  proof  of  the  seal,  the 
signature,  or  the  official  character  of  the  party  verifying  them.' 
Still,  as  the  language  of  the  Legislature  varies  much  in  fixing  the 

licence,  or  of  any  requisition  or  other  document  upon  which 'any  such  entry 
may  be  founded  ;  and  every  person  applying  at  all  reasonable  times  shall  be 
famished  with  a  certified  copy  of  the  particulars  respecting  any  licensed  person 
without  payment  of  any  fee."  It  is  difficult  to  discover  whether  the  above 
provision  has  been  affected  in  any  way  by  the  Act  of  16  &  17  V.,  c.  33.  See, 
also,  32  &  a3  v.,  c.  116,  §§  6,  8,  11, 15.  The  Act  of  16  &  17  V.,  c  112,  con- 
tains, in  §  12,  a  somewhat  similar  enactment  as  to  licences  granted  to  drivers 
and  conductors  of  public  carriages  in  Dublin. 

»  12  &  13  v.,  c.  1,  §  16.     See  10  &  11  V.,  c.  42. 

'  38  &  39  v.,  c.  60,  §  39.  The  principal  documents  under  this  Act  are 
exempt  from  stamp  duty,  §  15,  subs.  2. 

»  8&9V.,c.  113,  §  1.    Ante,  §7. 
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mode  by  which  particalar  certificates  are  authenticated,  it  will  be 
convenient  briefly  to  notice  those  statutes  which  relate  to  certificates 
of  the  most  general  importance.^ 

§  1611.  First,  all  boards  of  guardians,  or  district  boards,  are  §14£ 
authorised  to  make  certificates  of  the  chargeability  of  any  paupers, 
and  if  these  documents  substantially  fbllow  the  form  given  by  the 
Act  of  7  &  8  v.,  c.  101,  and  purport  to  be  signed  by  the  chainnan 
of  the  respective  boards,  to  be  sealed  with  their  seals,  and  to  be 
countersigned  by  their  clerk,  they  are  prima  facie  evidence  of  the 
truth  of  all  statements  contained  therein ;  and  no  other  proof  of 
chargeability  is  required  for  the  purpose  of  making  any  order  of 
removal  or  other  order,  provided  such  order  bear  date  within  twenty- 
one  days  next  after  the  day  of  the  date  of  any  such  certificate.^ 

^  As  to  certificates  under  the  Bankruptcy  Act,  1869,  see  ante,  §  1549,  an  J 
post,  §§  1748,  1750.  As  to  certificates  of  the  acknowledgment  of  deeds  by 
married  women,  see  ante,  §  1543. 

«  7  &  8  v.,  c.  101,  §  69,  enacts,  that  "  it  shall  he  kwful  for  any  board  ol 
guardians  or  district  hoard,  at  any  meeting  thereof,  to  make  a  certificate  in  the 
form,  or  to  the  effect,  contained  in  the  schedule  of  this  Act  marked  C,  and  thai 
every  such  certificate,**  purporting  to  be  signed  by  the  presiding  cbaiiman  of 
such  guardians  or  district  board,  and  to  be  sealed  with  their  seal,  and  to  be 
countei-signed  by  their  clerk,  shall,  unless  the  contrary  be  shown,  be  taken  to 
be  sulficient  pi'oof  of  the  tnith  of  all  the  statements  contained  in  such  certifi- 
cate,** and  shall  be  received  in  evidence  accordingly  by  and  before  all  courts 
of  justice  and  all  justices,  without  any  proof  of  the  signatures  or  of  the  offidaL 
characters  of  the  persons  signing  the  same,  or  of  such  seal,  or  of  such  meeting ; 
and  that,  for  the  purpose  of  making  any  order  of  removal  or  other  order,  no 
further  or  other  evidence  of  chargeability  than  such  certificate  shall  be  reqiuKd, 
provided  that  every  such  order  bear  date  wathin  twenty-one  days  next  after  the 
day  of  the  date  of  such  certificate." 

Schedule  C. 
"  The  board  of  guardians  of  the  poor  of  the  union  [or  pariah  of 

]  do  hereby  certify,  that  on  the  day  of 

A.  B.,  and  his  wife  C.  B.,  and  his  child  E.  B.,  became  chargeable  to  the  paxidi 
of  ,  in  the  said  union  [or  to  the  said  union]. 

In  testimony  whereof  the  conmion  seal  of  the  said  guardians  is  hereunto 
afhxed  at  the  meeting  of  their  board  this  day  of  ,  18    . 

(L.  S.)       (Signed)  \  ^-  ^^  P««iding  chainnan  of  the 

(  said  board. 

f  C.  D.,  derk  [or  acting  as  cleik]  to 
(Countersigned)  <  the  board  of  gnardkiu 

(  of 

In  order  to  clear  up  any  doubt  respecting  the  admissibility  of  these  oertxi- 
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§  1612.  With  the  view  of  reducing  the  expense  attendant  upon  §  1443 
the  proof  of  criminal  proceedings,  the  Legislature  enacted,  in  §  18 
of  Lord  Brougham's  Evidence  Act,  of  1851/  that  "whenever,  in  any 
proceeding  whatever,*'  (which  term,  it  is  scarcely  necessary  to  state, 
will  include  all  civil  as  well  as  criminal  proceedings,')  ''  it  may  be 
necessary  to  prove  the  trial  and  conviction  or  acquittal  of  any  person 
charged  with  any  indictable  offence,  it  shall  not  be  necessary  to  pro- 
duce the  record  of  the  conviction  or  acquittal  of  such  person,  or  a 
copy  thereof,  but  it  shall  be  sufficient  ^  that  it  be  certified  or  purport 
to  be  certified  under  the  hand  of  the  clerk  of  the  court,  or  other  officer 
having  the  custody  of  the  records  of  the  court  where  such  conviction 
or  acquittal  took  place,  or  by  the  deputy  of  such  clerk  or  other  officer, 
that  the  paper  produced  is  a  copy  of  the  record  of  the  indictment, 
irialy  conviction,  and  judgment  or  acquittal,  as  the  case  may  be, 
omitting  the  formal  parts  thereof.''^ 

§  1618.  As  the  above  general  provision  was  not  considered  by  the  §  1^^ 
technical  lawyers  as  sufficiently  comprehensive,  another  attempt  to 
meet  the  difficulty  was  made  by  FIrliament  in  1871,  and  will  be 
found  embodied  in  the  18th  section  of  the  Prevention  of  Crimes 
Act  of  that  year.'  The  section  is  amusing,  as,  for  some  unaccount- 
able reason,  it  ignores  the  possibility  of  any  proof  of  an  acquittal 
being  required.  The  enactment  is  as  follows : — "A  previous  con- 
viction may  be  proved  in  any  legal  proceeding  whatever  against 
any  person  by  producing  a  record  or  extract  of  such  conviction. 


cate.^,  it  has  l^een  further  enacted,  by  11  &  12  V.,  c.  110,  §  11,  that  "in  any 
court,  anil  Ijefore  any  jiLstice  or  justices,  and  for  all  piirpopeg,  a  certificate  of  the 
chai^geability  of  any  person  named  therein  in  the  fonn  prescribed  in  the  8che<hile 
markeil  C  to  the  Act  of  the  eighth  year  of  the  reign  of  her  present  Majesty  for 
the  amendment  of  the  Laws  for  Relief  of  the  Poor  in  England,  and  porpoiting 
to  liave  been  exetuttHl  in  the  manner  prescribed  by  that  Act,  shall  be  received 
within  the  s))ac«  of  twenty-one  days  from  the  date  thereof  as  sufficient  evi- 
dence of  the  chai^gcability  of  the  person  named  therein,  unless  the  contrary  be 
otherwise  shown."  *  14  &  16  V.,  c.  99. 

«  Richanlson  r.  Willis,  42  L.  J.,  Ex.  15  ;  8  Law  Rep.,  Ex.  69  ;  and  12  Cox, 
298,  S.  C.  »  See  ante,  §  1573,  ad  fin. 

♦  See  28  &  29  v.,  c.  18,  §  6,  cited  ante,  §  1437,  which  regulates  the  proof 
of  certificates  of  conviction,  when  produced  for  the  piirpose  of  discrediting 
witnesses.    See,  also,  17  &  18  V.,  c.  125,  §  25,  and  19  &  20  V.,  c.  102,  §  28,  In 

*  34&35  v.,  c.  112. 


1864  PBOOF  OF   CSBTIFICATE  OF  CONVICTION.  [PABT  lH. 

and  by  giving  proof  of  the  identity^  of  the  person  against  whom 
the  conviction  is  sought  to  be  proved  with  the  person  appearing 
in  the  record  or  extract  of  conviction  to  have  been  convicted. 
A  record  or  extract  of  a  conviction  shall  in  the  case  of  an  in- 
dictable offence  consist  of  a  certificate  containing  the  snbstuaee 
and  effect  only,  omitting  the  formal  part,  of  the  indictment  and 
conyictiony  and  purportmg  to  be  signed  by  the  clerk  of  the  court  or 
other  officer  having  the  custody  of  the  records  of  the  court/  by 
which  such  conviction  was  made,  or  purporting  to  be  signed  by  the 
deputy  of  such  clerk  or  officer ;  and  in  the  case  of  a  summary  con- 
viction shall  consist  of  a  copy  of  such  conviction  purporting  to  be 
signed  by  any  justice  of  the  peace  having  jurisdiction  over  die 
offence  in  respect  of  which  such  conviction  was  made,  or  to  be 
signed  by  the  proper  officer  of  the  court  by  which  such  convic&Ki 
was  made,  or  by  the  clerk  or  other  officer  of  any  court  to  which  such 
conviction  has  been  returned.  A  record  or  extract  of  any  convic- 
tion made  in  pursuance  of  this  section  shall  be  admissible  in 
evidence  without  proof  of  the  signature  or  official  character  of  the 
person  appearing  to  have  signed  the  same.  A  previous  convictioii 
in  any  one  p&rt  of  the  United  Kingdom  may  be  proved  against 
a  prisoner  in  any  other  part  of  the  United  Kingdom ;  and  a  con- 
viction before  the  passing  of  this  Act  shall  be  admissible  in  the 
same  manner  as  if  it  had  taken  place  after  the  passing  thereof. 
A  fee  not  exceeding  five  shillings  may  be  charged  for  a  record  of 
a  conviction  given  in  pursuance  of  this  section.  The  mode  of 
proving  a  previous  conviction  authorised  by  this  section  shall  be 
in  addition  to,  and  not  in  exclusion  of,  any  other  authorised  mode 
of  proving  such  conviction."^ 

§  1614.  Under  the  Mutiny  Act,  no  person  who  has  been  tried  f  \4& 
before  a  court  of  law  for  any  crime  there  cognisable,  shall  be  liable 


1  See  R.  V,  Levy,  8  Cox,  73.  Photography  affords  an  easy  mode  of  eskab- 
liflhing  this  identity.    See  Beamish  v.  Beamish,  I.  R,  10  C.  L.  413. 

s  See  R.  V.  Parsons,  36  L.  J.,  M.  C.  167  ;  1  Law  Rep.,  C.  C.  24  ;  10  Coo, 
243,  S.  C. 

*  The  principal  Acts  here  alluded  to  are  7  &  8  G.  4,  c.  28,  §  11 ;  14  &  15  V^ 
c.  100,  §  22 ;  24  &  25  V.,  c.  96,  §  116  ;  24  &  25  V.,  c  99,  §  37  ;  and  6  G.  4^ 
c.  84,  §  24.     See,  also,  34  &  35  V.,  c.  112,  §§  9,  20. 
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to  be  convicted  for  the  same  by  any  court-martial ;  and  a  certificate, 
**  setting  forth  the  offence  of  which  the  prisoner  was  convicted, 
together  with  the  judgment  of  the  court  thereon,  or  of  the  acquittal '' 
of  such  person,  may  be  transmitted  by  the  clerk  or  other  officer 
having  the  custody  of  the  records  of  the  court,  or  his  deputy,  to  the 
officer  commanding  the  regiment  or  corps  to  which  the  accused 
belongs.^  The  Marine  Mutiny  Act  contains  a  similar  clause, 
excepting  that  the  certificate  is  required  to  contain*  '*  the  substance 
and  effect  only,  omitting  the  formal  part,  of  the  indictment,  con- 
viction, and  entry  of  judgment  thereon,  or  acquittal  "  of  the 
accused.^  Both  Acts  are  silent  as  to  the  mode  of  authenticating  or 
proving  the  certificate,  and  as  to  its  effect  when  proved,^  and  both 
-Acts  allow  three  shillings  only  for  the  certificate  instead  of  five, 
which  is  the  sum  usually  charged.^  Under  the  same  Acts,  orders 
of  penal  servitude  made  with  respect  to  offenders  sentenced  by 
courts-martial,  must  be  filed  of  record  in  the  Crown  Office  of  the 
Queen's  Bench  Division ;  and  the  clerk  of  such  office  is  directed, 
on  application,  to  deliver  to  the  offender  or  his  agent,  or  to  any 
person  applying  on  her  Majesty's  behalf,  a  certificate  in  writing, 
'<  showing  the  Christian  and  surname  of  such  offender,  his  offence, 
the  place  where  the  court  was  held  before  which  he  was  convicted, 
the  sentence,^  and  the  conditions  on  which  the  order  of  penal  ser- 
vitude was  made ;  which  certificate  shall  be  sufficient  proof  of  the 
conviction  and  sentence  of  such  offender,  and  also  of  the  terms  on 
which  such  order  for  his  penal  servitude  was  made,  in  any  court 
and  in  any  proceeding."^  Again,  if  a  marine  be  tried  at  law  for 
obtaining  money  under  flEilse  pretences  as  a  deserter,  after  having 
been  convicted  of  a  like  offence,  or  of  a  firaudulent  confession  of 
desertion,  a  certificate  describing  in  general  terms  the  former 
indictment  and  conviction,  and  purporting  to  be  signed  by  the  clerk 
of  the  court,  or  other  officer  having  the  custody  of  the  records,  or  his 
deputy,  or  by  the  clerk  of  the  convicting  magistrates,  shall,  upon 
proof  of  identity,  be  sufficient  evidence  of  the  former  conviction.^ 

»  40  v.,  c.  7,  §  39.  «  40  V.,  c.  8,  §  6. 

>  Nothing  can  be  more  slovenly  than  the  manner  in  which  these  annual 
Acta  are  drawn.  ^  See  §  1613,  ante. 

*  **  The  sentence  ^  is  omitted  in  the  Mutiny  Act. 

•  See  40  V.,c.  7,  §  18  ;  40  V.,  c.  8,  §  23.  7  See  40  V.,  c.  8,  §  51. 
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§  1615.  Justices  in  petty  sessions  are  now  empowered  by  statute  j 
18  &  19  v.,  c.  126,  to  determine  charges  of  petty  larceny  in  a 
suromary  way,  whenever  the  persons  accused  consent  to  such  a 
mode  of  trial ;  and  §  7  of  the  Act, — after  directing  that  in  eveir 
such  case  the  conviction,  or  a  duplicate  of  a  certificate  of  dismissal, 
shall,  together  with  the  other  proceedings,  be  transmitted  to  the 
Quarter  Sessions,  and  be  there  recorded, — goes  on  to  provide,  that 
''  a  copy  of  such  conviction,  or  of  such  certificate  of  dismissal, 
certified  by  the  proper  officer  of  the  court,  or  proved  to  be  a  tree 
copy,  shall  be  sufficient  evidence  to  prove  a  conviction  or  ili«TniflB«^l 
for  the  offence  mentioned  therein,  in  any  legal  proceeding 
whatever."^ 

§  1616.  Under  the  Act  24  <&  26  V.,  c.  100,  §§  42  and  43,  tiro  jm 
justices  are  empowered  to  hear  cases  of  common  assault  or  battery: 
and  also  cases  of  aggravated  assaults  on  boys  not  exceeding  fourteen 
years  of  age,  and  on  females ;  and  if  upon  the  hearing  of  any  snch  case 
they  **  shall  deem  the  offence  not  to  be  proved,  or  shall  find  the  assault 
or  battery  to  have  been  justified,  or  so  trifling  as  not  to  merit  any 
punishment,  and  shall  accordingly  dismiss  the  complaint,  they  shall 
forthwith  make  out  a  certificate  under  their  hands  stating  the  fact 
of  such  dismissal,  and  shall  deliver  such  certificate  to  the  party 
against  whom  the  complaint  was  preferred."^  §  46  then  provides, 
that  the  person  obtaining  such  certificate  shall  be  released  from  all 
proceedings,  civil  ^  or  criminal,^  for  the  same  cause.  It  seems,  that 
a  certificate  under  this  Act  should  specify  the  ground  of  dismissal,* 


1  See,  also,  26  &  27  V.,  c.  65,  §  29,  &  32  &  33  V.,  c.  81,  §  5,  which,  nad 
together,  contain  a  somewhat  similar  enactment  with  respect  to  pej?9ons  cod- 
victed  of  buying,  selling,  pawning,  or  taking  in  pawn,  any  arms,  clothing,  or 
other  public  stores,  from  volunteers.  *  24  &  25  V.,  c  100,  §  44. 

'  See  Tunnicliffe  v.  Tedd,  5  Com.  B.  553.  There,  the  complainant,  after 
summons,  declined  to  proceed,  sajing  he  meant  to  bring  an  action,  and  the 
justices  dismissed  the  complaint,  stating  in  the  certificate  that  they  did  so  as 
the  complainant  ofifered  no  evidence.  The  court  held  that  the  certificate  ms 
a  bar  to  the  action.  See,  also,  Vaughton  v,  Bradshaw,  9  Com.  B.,  X.  S.  103, 
S.  P. ;  S.  C,  nom.  Bradshaw  v.  Vaughton,  30  L.  J.,  C.  P.  93. 

*  See  post,  §  1710. 

•  Skuse  V.  Davis,  10  A.  &  E.  635  ;  2  P.  &  D.  550 ;  7  DowL  774,  S.  C ; 
Holden  v.  King,  46  L.  J.,  Ex.  75. 
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and  should  be  given  within  a  reasonable  time  after  the  hearing,^  if 
not  before  the  justices  separate  ;^  and  it  has  also  been  held,  that,  in 
order  to  take  advantage  of  the  certificate,  the  defendant  must  plead 
it  specially.' 

§  1617.  The  Aet  for  the  trial  of  juvenile  offenders^  enables  two  §  1448 
justices  at  petty  sessions  to  try  summarily  any  person  charged 
with  having  committed  or  attempted  to  commit,  or  with  having 
been  an  aider,  abettor,  counsellor,  or  procurer  in  the  commission 
of  any  simple  larceny,  or  offence  punishable  as  simple  larceny, 
provided  the  age  of  such  person  at  the  date  of  the  offence  shall 
not,  in  the  opinion  of  such  justices,  exceed  sixteen  years  ;  ^  and  it 
then  provides,  in  §  1,  that,  ''  if  such  justices  upon  the  hearing  of 
any  such  case  shall  deem  the  offence  not  to  be  proved,  or  that  it  is 
not  expedient  to  inflict  any  punishment,  they  shall  dismiss  the 
party  charged,  on  finding  surety  or  sureties  for  his  future  good 
behaviour,  or  without  such  sureties,  and  then  make  out  and 
deliver  to  the  party  charged  a  certificate  under  the  hands  of  such 
justices  stating  the  tact  of  such  dismissal;  and  such  certificate  shall 
and  may  be  in  the  form  or  to  the  effect  set  forth  in  the  Schedule."* 
§  8  then  enacts,  that  every  person  who  shall  have  obtained  such 


»  See  Hancock  v.  Somes,  8  Cox,  172 ;  1  E.  &  E.  795,  S.  C. ;  Coster  v. 
Hi'tlierington,  8  Cox,  175  ;  1  E.  &  E.  802,  S.  C. ;  Christie  v.  Ricliardflon,  10 
M.  &  W.  688. 

*  Compare  R.  v.  Robinson,  12  A,  &  E.  672 ;  4  P.  &  D.  391,  S.  C. ;  with 
Thompron  v.  Gibson,  8  M.  &  W.  285,  286. 

'  Harding  v.  King,  6  C.  &  P.  427,  per  Gumey,  B.  See,  also,  Skuse  r.  Davis, 
10  A.  &  E.  635 ;  &  R.  r.  Sidney  Westley,  11  Cox,  139. 

MO  &  11  v.,  c.  82.  For  the  Irinh  law  on  this  subject,  i»ee  14  &  15  V., 
c  92,  §  6. 

*  Extended  irom  fomieen  to  sixteen  yeara  by  13  &  14  V.,  c.  37. 

*  Form  of  Certificate  of  Dismissal : — 

to  vit.    We of  her  Majesty's  justices  of  the  peace  for  the  county 

of ,  [off  I,  a  magistrate  of  the  police  court  of ,  as  the  case  may  be], 

do  hereby  certify,  that  on  the day  of ,  in  the  year  of  our  Lord , 

at ,  in  the  said  county  of ,  M.  N.  was  brought  before  us,  the  said 

justices,  [or,  me,  the  said  magistrate,]  charged  vrith  the  following  olfence 
(that  is  to  say,)  [here  state  briefly  the  particulars  of  the  charge,]  and  that  we 
the  caid  justices,  [or,  I  the  said  magistrate,]  thereupon  diamieaed  the  said 
charge.    Given  under  our  hands,  [or,  my  hand,]  this day  of . 
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certificate  of  dismissal,  or  shall  have  been  convicted^  under  the 
authority  of  the  Act,  shall  be  released  from  all  further  or  other 
proceedings  for  the  same  cause. 

« 

§  1618.  Under  the  Industrial  Schools  Act,  1866,  justices  are  em-  { 
powered  to  send  certain  vagrant  and  destitute  children  to  these  esta- 
bUshments  ;  and  a  certificate  purporting  to  be  signed  by  one  of  the 
managers  of  such  a  school,  or  the  secretary,  or  by  the  superintendent 
or  other  person  in  charge  of  the  school,  to  the  effect  that  the  child 
therein  named  was  duly  received  into,  and  is  at  the  signing  thereof 
detained  in,  the  school,  or  has  been  duly  discharged  or  removed  or 
otherwise  disposed  of,  shall  be  evidence  of  the  matters  therein  stated.' 

§  1619.  Certificates  of  indemnity  are  sometimes  granted  to  irif-  f  ^ 
nesses,  who  make  full  disclosures  respecting  corrupt  practices  at 
elections  for  members  of  Parliament,  gaming,  and  other  illega] 
transactions ;  and  then,  in  the  event  of  any  ulterior  proceedings 
being  instituted  against  such  witnesses,  the  certificates  will  consti- 
tute a  valid  defence,  and  will  be  received  in  evidence  on  their  mere 

i 

production,  provided  that  they  be  drawn  up  in  the  proper  form, 
and  that  they  purport  to  be  signed  by  the  persons  who  are  respec- 
tively authorised  to  grant  them.''  | 

§  1620.  Under  the  Reformatory  Schools  Act,  1866,  the  Home  tH 
Secretary  may,  by  writing  under  his  hand,  certify  that  any  school 
is  fitted  for  the  reception  of  youthful  offenders ;  and  the  grant  of 
every  such  certificate  may  be  proved  by  the  production  either  of 
the  certificate  itself,  or  of  a  copy  of  the  same,  purporting  to  he 
signed  by  the  Inspector  of  Beformatory  Schools,  or  of  the  Gazette 
containing  a  notice  of  such  grant.*     The  withdrawal  of  the  cerd- 

*  Under  §  11,  the  conviction  must  be  returned  to  the  clerk  of  the  peace,  to 
be  kept  among  the  records  of  the  Quarter  Sessions. 

3  29  &  30  v.,  c.  118,  §  30 ;  extended  to  Ireland  by  31  &  32  V.,  c,  25,  §  24, 
Ir.  See,  also,  as  to  Reformatory  Schools,  29  &  30  V.,  c.  117,  §  33  ;  extended 
to  Ireland  by  31  &  32  V.,  c.  59,  §  29,  Ir. 

»  See  Acts  noticed  ante,  §  1465  ;  and  8  &  9  V.,  c.  113,  §  1,  cited  ante,  §  7. 
Under  "  The  Parliamentary  Elections  Act,  18C8,"  31  &  32  V.,  c  125,  §  33, 
"  the  certificate  shall  be  given  under  the  hand  of  the  judge," 

*  29  &  30  v.,  c.  117,  §§  4,  33. 
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ficate  may  also  be  proved  by  means  of  the  Gazette.^  Somewhat 
similar  provisions  are  contained  in  *^  The  Irish  Beformatory  Schools 
Act,  1868,"*  the  Industrial  Schools  Act,  1866,^  and  "The 
Industrial  Schools  Act,  Ireland,  1868."  *  Special  clauses  with 
respect  to  the  proof  and  admissibility  of  certificates  granted  either 
by  the  Education  Department,  or  by  the  principal  teacher  of  a 
public  elementary  school,  are  also  to  be  found  in  "  The  Ele- 
mentary Education  Acts,  1870  and  1878."  * 

§  1621.  The  Act  of  1849  for  facilitating  the  marriage  of  British  §  1450 
subjects  resident  in  foreign  countries,*  contains  a  very  remarkable 
clause;  for, — after  authorising  British  consuls  to  solemnise  and 
register  certain  marriages,  and  after  providing  that  parties  guilty 
of  fraud,  or  of  taking  false  oaths,  should  respectively  be  liable  to 
forfeit  all  property  accruing  from  the  marriage,  and  to  be  prose- 
cuted for  perjury, — it  goes  on,  in  §  17,  to  enact,  that  in  every  action 
or  suit  for  forfeiture,  and  upon  every  prosecution  for  perjury,  as 
aforesaid,  "  the  declaration  and  certificate  of  the  consul,  under  his 
hand  and  consular  seal,  shall  be  received  and  taken  as  good  and 
valid  evidence  in  the  law  of  all  £acts  and  matters  stated  in  such 
declaration  and  certificate,  without  its  being  necessary  for  the  said 
consul  to  attend  in  person  to  prove  the  same." 

§  1622.  Under  the  Act  of  1855  for  registering  places  of  wor-  §  1450a 
*  ship  of  dissenters,  the  Registrar-General  is  directed,  "  with  respect 
to  any  place  certified  to  him  as  a  place  of  meeting  for  religious 
worship,  the  record  whereof  remains  uncancelled,"  to  "  give  to  any 
person  demanding  the  same,  a  certificate,  sealed  or  stamped  with 
the  seal  of  the  General  Register  Office,  that  at  the  time  or  re- 
spective times  in  such  certificate  in  that  behalf  stated  the  place 
therein  described  was  duly  certified  and  duly  recorded  as  required 
by  this  Act,  and  that  at  the  date  of  such  sealed  or  stamped  cer- 
tificate, the  record  of  such  certification  remained  uncancelled ;  and 

»  29  &  30  v.,  c.  117,  §  33.  *  31  &  32  V.,  c.  59,  §§  4,  5,  29,  Ir. 

»  29  &  30  v.,  c.  118,  §§  7,  9,  46. 

*  31  &  32  v.,  c.  25,  §§  6,  8,  36,  Ir. 

*  33  &  34  v.,  c.  75,  §§  64,  83 ;  36  &  37  V.,  c.  86,  §  24,  suba.  5. 

*  12  &  13  v.,  c.  68. 
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every  such  sealed  or  stamped  certificate,  if  tendered  in  cTidenee 
upon  any  trial  or  other  judicial  proceeding  in  any  civil  or  criminai 
court,  shall  be  received  as  evidence  of  the  said  several  facts  therem 
mentioned,  without  any  further  or  other  proof  of  the  same."  ^  The 
Act,  too,  of  19  &  20  Y.,  c.  119,  contains,  in  §  24,  somewhat 
similar  provisions ;  ^  and  a  recital  in  that  section  furnishes  the 
curious  statistical  information,  that  the  number  of  meeting-houses 
of  dissenters  recorded  in  1852  was  little  short  of  fifty-five  thousand. 

I 

§  1628.  Under  the  Merchant  Shipping  Act  of  1854,  "  all  doca-  i^\ 
ments  purporting  to  be  certificates  issued  by  the  Board  of  Tnde 
in  pursuance  of  this  Act,  and  to  be  sealed  with  the  seal  of  sudi 
board,  or  to  be  signed  by  one  of  the  officers  of  the  marine  de- 
partment of  such  board,  shall  be  received  in  evidence,  and  shall 
be  deemed  to  be  such  certificates,  without  further  proof,  unless 
the  contrary  be  shown."  *  By  virtue,  too,  of  the  same  statute,  eveiy 
certificate  of  registry  of  any  British  ship  purporting  to  be  signed 
by  the  registrar  or  other  proper  officer,  is  receivable  in  evidence 
as  prima  facie  proof  of  all  the  matters  either  contained  in  or 
indorsed  on  it,  provided  they  purport  to  be  authenticated  by  the 
signature  of  a  registrar.^     So,  all  certificates,  whether  of  compe- 


»  18  &  19  v.,  c.  81,  §  11. 

*  The  words  are  as  follows  : — "  The  Registrar-General,  on  payment  to  him  of 
the  several  fees  hereinafter  mentioned,  shall  allow  searches  to  be  made  in  the 
returns  so  made  to  him  as  aforesaid,  and  shall  give  to  any  person  demanding 
the  same  a  certified  copy  thereof,  or  extract  therefrom,  with  respect  to  any 
place  of  meeting  for  religious  worship  contained  therein ;  and  eveiy  such 
certified  copy  or  extract  shall  be  scaled  or  stamped  with  the  seal  of  the  General 
Register  Office,  and  when  so  sealed  or  stamped  as  aforesaid,  if  tendered  in 
evidence  upon  any  trial  or  other  judicial  proceeding  in  any  ci\il  or  criminal 
court,  shall  be  received  as  evidence  of  the  place  of  meeting  therein  mentione*! 
or  described  having  been  at  the  time  in  that  behalf  therein  stated  duly  ceitifieii 
and  registered  or  recorded  as  by  law  required,  without  any  farther  cjt  other 
proof  of  the  same ;  and  the  Registrar-General  shall  be  entitled  to  demand  and 
receive  for  every  search  in  the  said  retiuns  extending  over  a  period  of  not  mem; 
than  ten  years,  the  sum  of  one  shilling,  and  for  every  additional  period  of  tea 
years  tlie  sum  of  sixpence,  and  the  further  sum  of  two  shillings  and  slxpen^ 
for  every  single  certified  copy  or  extract." 

'  17  &  18  v.,  c.  104,  §  7. 

<  §  107,  cited  ante,  §  1604,  n.  6.  See,  post,  §  1778.  As  to  certificates  of 
desertion  from  any  ship,  see  §  249  of  the  Act. 
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tency  or  of  service,  granted  to  the  masters  or  mates  of  British 
ships,  or  to  the  engineers  of  British  steam-vessels/  are  provable 
not  only  by  the  production  of  the  originals  as  issued  by  the  Board 
of  Trade,  but  also  prim&  tacie  by  copies,  purporting  to  be  certi- 
fied by  the  Begistrar-General  of  Seamen,  or  his  assistant,  or  by 
such  other  person  as  the  Board  of  Trade  appoints  for  that  purpose.^ 

§  1624.  Certificates  of  naturalization,  and  of  re-admission  to  §  i461a 
British  nationality,  as  well  as  all  declarations  authorised  to  be  made 
under  the  Naturalization  Act,  1870,  may  be  proved  in  any  legal 
proceeding  by  the  production  of  the  original  documents,  or  of  any 
copies  certified  to  be  true  by  a  Secretary  of  State,  or  by  some  person 
authorised  by  such  secretary  to  give  them.^ 

§  1626.  The  statutes  6  &  6  V.,  c.  100,  and  6  &  7  V.,  c.  65,—  §  1462 
which  relate  to  the  copyright  of  designs  for  articles  of  manufacture, 
and  provide  for  the  appointment  of  certain  officers,  whose  duty  it 
shall  be  to  register  drawings  or  prints  of  the  designs  therein 
mentioned,  and  the  transfer  of  such  designs,  and  to  furnish  the 
proprietors  thereof  with  certificates  of  such  registration, — enact, 
that  these  certificates  *'  purporting  to  be  signed  by  the  registrar  or 
deputy  registrar,  and  purporting  to  have  the  seal  of  office  of  such 
registrar  affixed  thereto/'  shall  be  received  as  prim&  facie  evidence. 


»  26  &  26  v.,  c  63,  §§  6—12. 

*  17  &  18  v.,  c  104,  §  138,  enacts,  that  <<all  certificates,  whether  of  com- 
petency or  service,  shall  be  made  in  duplicate,  and  one  part  shall  be  delivered 
to  the  person  entitled  to  the  certificate,  and  the  other  shall  be  kept  and  recorded 
by  the  Begistrar-Gkneral  of  Seamen,  or  by  such  other  person  as  the  Board  of 
Trade  apiwints  for  that  purpose ;  and  the  Board  of  Trade  shall  give  to  such 
legiatrar  or  such  other  person  immediate  notice  of  all  orders  made  by  it  for 
cancelling,  suspending,  altering  or  otherwise  affecting  any  certificate  in  pur- 
suance of  the  powers  herein  contained ;  and  the  registrar  or  such  other  person 
as  aforesaid  shall  thereupon  make  a  corresponding  entry  in  the  record  of  certifi- 
cates ;  and  a  copy  purporting  to  be  certified  by  such  registrar,  or  his  assistant, 
or  by  such  person  as  aforesaid,  of  any  certificate,  shall  be  primft  fiacie  evidence 
of  such  certificate,  and  a  copy  purporting  to  be  so  certified  as  aforesaid  of  any 
entry  made  as  aforesaid  in  respect  of  any  certificate,  shall  be  prim&  fiacie 
evidence  of  the  truth  of  the  matters  stated  in  such  entry."  These  provisions 
are  extended  to  engineers'  certificates  by  26  &  26  V.,  c.  63,  §  10. 

»  33  &  34  v.,  c.  14,  §  12. 
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without  proving  the  official  character  of  the  party  aigniiig,  fail 
signature,  or  his  seal.^ 

§  1626.  Under  the  Trade  Marks  Begistration  Act,  1876,  a  register 
of  trade  marks  has  been  established,  and  the  registration  of  a  petsoa 
as  first  proprietor  of  any  such  mark  is  rendered  prima  fiude  evidence, 
and,  after  five  years,  conclusive  evidence,  of  his  exclusive  rij^t 
thereto.^  The  Act  further  provides,  that  "  the  certificate  of  the 
Begistrar  as  to  any  entry,  matter  or  thing,  which  he  is  authosiaed 
by  the  Act,  or  any  general  rules  made  thereunder,  to  make  <Mr  do, 
shall  be  evidence  of  such  entry  having  been  made,  and  of  the  eoD- 
tents  thereof,  and  of  such  matters  or  things  having  been  done  or 
left  undone.^ 


^  6  &  6  v.,  c.  100,  §  16,  enacts,  that  "  upon  every  copy,  drawing,  or  prim  « 
an  original  design  so  returned  to  the  person  r^;ifltering  as  aforesaid,  ot  attadied 
thereto,  and  upon  every  copy,  drawing,  or  print  thereof  received  for  the  pn> 
pose  of  such  registration,  or  of  the  transfer  of  such  design  being  certified 
thereon  or  attached  thereto,  the  registrar  shall  certify  under  his  hand  that  the 
design  has  been  so  registered,  the  date  of  such  registration,  and  the  name  of 
the  registered  proprietor,  or  the  style  or  title  of  the  firm  under  which  gnck 
proprietor  may  be  trading,  with  his  place  of  abode  or  place  of  cazrying  oa 
his  business,  or  other  place  of  address,  and  also  the  number  of  such  dfi3ig&, 
together  with  such  number  or  letter,  or  number  and  letter,  and  in  each  fonn  as 
shall  be  employed  by  him  to  denote  or  correspond  with  the  date  of  aach  reg» 
tration ;  and  stich  certificaie  made  on  every  such  original  design,  or  on  SQck 
copy  thereof,  and  purporting  to  be  signed  by  the  registrar  or  deputy-r^gtstmrf  and 
purporting  to  have  the  secU  of  office  of  stuh  registrar  affixed  thereto^  shall,  ht  iht 
absence  of  evidence  to  the  contrary,  be  sufficient  proof  as  follows  : — 
Of  the  design,  and  of  the  name  of  the  proprietor  therein  mentioned,  havii^ 

been  duly  registered ;  and 
Of  the  commencement  of  the  period  of  registry ;  and 
Of  the  person  named  therein  as  proprietor  being  the  proprietor ;  and 
Of  the  originality  of  the  design  ;  and 

Of  the  provisions  of  this  Act,  and  of  any  rule  under  which  the  certificate 
appears  to  be  made,  having  been  compUed  with :  and  any  suck  writia^ 
purporting  to  be  such  certificate  shall,  in  the  absence  of  evidence  to  tbe 
contrary,  be  received  as  evidence,  without  proof  of  the  handwriting  of  the 
signature  thereto,  or  of  the  seal  of  office  affixed  thereto,  or  of  the  peisoa 
signing  the  same  being  the  registrar  or  deputy-registrar."  §  6  of  6  &  7  T., 
c.  65,  §  15  of  13  &  14  v.,  c.  104,  and  §  2  of  21  &  22  V.,  c  70,  respectivelT 
enact  Uiat  the  above  provisions  shall  apply  to  those  Acts.  See,  also,  3S  4 
39  v.,  c.  93. 
«  38  &  39  v.,  c.  91,  §  3.  *  §  a 
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§  1627.  Under  the  House  of  Lords*  and  Honse  of  Commons'  §  1453 
Costs  Taxation  Acts,  the  Clerk  of  the  Parliaments,  or  Clerk- 
Assistant,  the  Speaker,  and  the  Taxing  Officer  of  the  Lower  House, 
are  respeotiyely  authorised  to  issue  certificates  of  the  amount  of 
costs  allowed  on  taxation  in  respect  of  priyate  bills ;  and  such  certi- 
ficates  are  conclusive  evidence  of  the  amount  of  such  costs  in  all 
legal  proceedings,  and  operate  on  production  as  warrants  of  attorney 
to  confess  judgment,  unless  the  defendant  has  in  his  statement  of 
defence  denied  his  Uability  to  make  any  payment  in  respect  of  them.^ 
The  Act,  too,  of  8  &  4  Y.,  c.  9,  provides,^  that  all  proceedings,  civil 
or  criminal,  against  any  person  for  the  pvblication  of  papers  printed 
by  order  of  Parliament  shall  be  stayed  upon  the  production  of  a 
certificate  under  the  hand  of  the  Lord  Chancellor,  the  Lord  Keeper, 
or  the  Speaker  of  the  House  of  Lords  for  the  time  being,  the  Clerk 
of  the  Parliaments,  the  Speaker  of  the  House  of  Commons,  or  the 
Clerk  of  the  same  House,  stating  that  such  papers  were  published 
by  order  of  either  House.* 

§  1628.  Under  the  Patent  Law  Amendment  Act,  1852,  the  §  1454 
judge  before  whom  any  action  for  infringing  letters  patent  shall 
be  tried,  may  "  certify  on  the  record  that  the  validity  of  the  letters 
patent  in  the  declaration  mentioned  came  in  question ;  and  the 
record,  with  such  certificate,  being  given  in  evidence  in  any  suit 
or  action  for  infringing  the  said  letters  patent,  or  in  any  proceed- 
ing by  scire  facias  to  repeal  the  letters  patent,  shall  entitle  the 
plifcintiff  in  any  such  suit  or  action,  or  the  defendant  in  such  pro- 
ceeding by  scire  facias,  on  obtaining  a  decree,  decretal  order,  or 
final  judgment,  to  his  full  costs,  charges,  and  expenses,  taxed  as 
between  attorney  and  client,  unless  the  judge  making  such  decree 
or  order,  or  the  judge  trying  such  action  or  proceeding,  shall  certify 


»  124  13  v.,  c.  78,  §  9  ;  10  &  11  V.,  c.  69,  §  9  ;  28  &  29  V.,  c.  27,  §§  3  &  5. 
The  flignataree  to  the  certificates  under  these  Acts  need  not  be  proved.  See 
8  &  9  v.,  c  113,  §  1,  cited  ante,  §  7.  See,  also,  Williams  v.  Swansea  Canal 
Navig.  Co.,  3  Law  Rep.,  Ex.  158.  >  §  1. 

•  The  Act  adds  the  words,  "together  with  an  affidavit  verifying  such 
certificate.**  This  is  not  now  necessary.  See  8  &  9  V.,  c.  113,  §  1,  cited 
ante,  §  7. 
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that  the  plaintiff  or  defendant,  respectively,  ought  not  to  have  sadi 
full  costs/'  1 

§  1629.  Under  the  Charitable  Trustees  Incorporation  Act,  1872, 
the  Charity  Commissioners  are  empowered  to  grant  certificates  of  in- 
corporation to  the  trustees  of  charities  established  for  religious,  edu- 
cational, literary,  scientific,  or  public  charitable  purposes ;  and  ereij 
such  certificate  shall  be  conclusive  evidence  that  all  the  preliminfliy 
requisitions  contained  in  the  Act  have  been  complied  with  ;  and  the 
date  of  incorporation  shall  be  deemed  to  be  that  which  is  mentiaiifil 
in  the  certificate.^ 

§  1680.  Under  §  18  of  "  The  Colonial  Stock  Act,  1877/* «  the 
registrar  of  colonial  stock  is  authorised  to  give  to  any  stoekholds' 
certain  certificates  and  lists,  furnishing  particulars  respecting  the 
amount  of  the  debt,  the  number  and  names  of  the  stockholders,  and 
other  matters,  and  the  Act  then  provides,  that  any  such  certdficata 
or  list  ^*  shall  be  admissible  in  evidence." 

§  1681.  Every  certificate  of  incorporation,  under  the  Companies  i^^ 
Act,  1862,  must  set  forth  under  the  hand  of  the  registrar,  or,  in 
his  absence,  under  the  hand  of  such  parson  as  the  Board  of  Trade 
shall  for  the  time  being  authorise,^  and  in  either  event,  as  it  would 
seem,  under  the  seal  of  the  registrar's  office,^  that  the  company  is 
incorporated,  and  in  the  case  of  a  limited  company,  that  the  com- 
pany is  limited  ;^  and  it  will  then,  without  proof  of  the  seal,  or  of 
the  signature,  or  of  the  official  character  of  the  person  signing  it/ 
be  *'  conclusive  evidence  that  all  the  requisitions  of  the  Act  in 
respect  of  registration  have  been  complied  with."^  Whore  the 
certificate  purports  to  have  been  signed  by  a  person  whom  the 


1  15  &  16  v.,  c.  83,  §  43.    See  Honiball  v.  Bloomer,  10  Ex.  R.  638. 

»  36  &  36  v.,  c.  24,  §§  1,  6.  *  40  &41  V.,  c  58L 

<  26  &  26  v.,  c.  89,  §  174,  r.  8.  »  §  174,  r.  4. 

«  §  18.  7  8  &  9  v.,  c.  113,  §  1,  cited  ante,  §  7. 

8  26  &  26  v.,  c.  89,  §§  18, 192  ;  In  re  Bamed's  BMng.  Co.,  Fuel's  caee,  36 
L.  J.,  Ch.  757,  per  Ld.  Caims ;  2  Law  Rep.,  Ch.  Ap.  674,  681,  S.  C. ;  Oak»  n 
Tuniuand,  2  Law  Rep.,  H.  L.  325,  354,  369  ;  36  L.  J.,  Ch.  949,  S,  C.  in  Duizl 
Proc. 
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Board  of  Trade  has  authorised  to  act  for  the  registrar,  the  court, 
on  its  being  tendered  in  evidence,  will  presume  that  the  registrar 
himself  was  absent  when  it  was  signed,  and  it  is  not  necessary  that 
that  hct  should  either  be  stated  on  the  face  of  the  document,  or  be 
preyed  aliund^.^  The  certificate  will  be  equally  admissible  in 
evidence  to  whomsoeyer  it  may  have  been  giren,  and  the  registrar, 
on  payment  of  6^.,  is  bound  to  issue  one  to  any  person  who  may 
apply  for  it.'  MoreoTer,  any  copy  ''  certificate  of  the  incorporation 
of  any  company  given  by  the  registrar,  or  by  any  assistant  registrar 
for  the  time  being,  shall  be  received  in  evidence  as  if  it  were  the 
original  certificate.***  Every  certificate  of  the  proprietorship  of 
shares  or  stock  in  any  company  registered  under  the  same  Act,  of 
1862,  must  be  under  the  common  seal  of  the  company,  and  must 
specify  the  shares  or  stock  held  by  any  member ;  and  it  will  then 
be  admitted  as  prima  &cie  evidence^  of  the  title  of  the  member 
io  the  shares  or  stock  therein  specified.^ 

§  1632.  Very  similar  provisions  are  contained  in  the  Companies  §  i456 
Clauses  Consolidation  Act  as  to  the  certificates  of  the  proprietorship 
of  shares  in  undertakings  subject  to  that  Act,  and  it  is  only  neces- 
sary that  these  last  certificates  should  be  sealed  with  the  seal  of  the 
company,  and  should  specify  the  share  to  which  the  holder  is  en- 
titled.*   The  same  statute  provides,  that,  where  by  the  Special  Act 


>  Baker  v.  Cave,  1  H.  &  N.  674. 
»  25  &  86  v.,  c.  89,  §  174,  r.  6. 

*  40  &  41  v.,  c  S6,  §  6. 

*  See  Shropshire  Union  Rys.  &  Can.  Co.  v.  R.,  7  Law  Rep.,  H.  L.  496. 
»  25  &  S6  v.,  c.  89,  §  31. 

*  8  &  9  v.,  c.  16,  §  11,  enacts,  that  "  on  demand  of  the  holder  of  any  share, 
the  company  shall  cause  a  certificate  of  the  proprietorship  of  such  share  to  be 
delivered  to  such  shareholder,  and  such  certificate  shall  have  the  conmion  seal 
of  the  company  affixed  thereto  ;  and  such  certificate  shall  specify  the  share  in 
the  undertaking  to  which  such  shareholder  is  entitled,  and  the  same  may  be 
according  to  the  form  in  the  Schedule  A.  to  this  Act  annexed,  or  to  the  like 
effect ;  and  for  such  certificate  the  company  may  demand  any  sum  not  exceed- 
ing the  prescribed  amount,  or  if  no  amount  be  prescribed,  then  a  sum  not 
exc4*eding  two  shillings  and  sixpence." 

§  12  enacts,  that  ''the  said  certificate  shall  be  admitted  in  all  courts  as 
prim6  liEtcie  evidence  of  the  title  of  such  shareholder,  his  executors,  admini:$- 
tratons  succeiiflorB,  or  assigns,  to  the  share  therein  specified  ;  nevertheless,  the 
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a  company  shall  be  restricted  from  borrowing  money  on  mort^^e 
or  bond  until  a  definite  portion  of  their  capital  has  been  subscribed 
or  paid  up,  any  justice,  upon  production  to  him  of  the  books  of  the 
company,  and  of  such  other  evidence  as  he  shall  think  snfficieiit, 
may  grant  a  certificate  that  such  capital  has  been  subscribed  or 
paid  up,  and  this  certificate  will  be  sufficient  evidence  of  the  tu% 
stated  therein.^  So,  under  the  Lands  Clauses  Consolidation  Ad, 
no  company  can  put  in  force  their  compulsory  powers  of  taking 
land,  until  the  whole,  capital  has  been  subscribed ;  but  their  com- 
pliance with  this  requisite  may  be  proved  by  a  certificate  under  the 
hands  of  two  justices,  who  are  authorised  to  grant  it  on  the  ^ipli- 
cation  of  the  promoters,  and  the  production  of  such  evidence  as  tbey 
think  sufficient.' 

§  1638.  Under  "  The  Friendly  Societies  Act,  1876,"  the  regis- 
trar of  such  societies,  on  being  satisfied  that  a  society  has  complied 
with  the  Statutory  requirements,  is  directed  to  issue  *'  an  ac- 
knowledgment of  registry,*'  which  shall  specify  whether  the  societr 
is  a  friendly  society,  a  cattle  insurance  society,  a  benevolent  soeietv, 
a  working  men's  club,  or  a  specially  authorised  society ;  and  evm 
such  acknowledgment,  purporting  to  bear  either  the  seal  or  stamp 
of  the  central  registry  office,  or  the  signature  of  the  assistant 
Begistrar  for  Scotland  or  Ireland,  is  conclusive  evidence  that  the 
society  is  duly  registered,  unless  it  be  proved  that  the  registry  has 
been  suspended  or  cancelled.^  The  Begistrar  is  further  authorised 
by  the  same  Statute, — on  being  satisfied  that  any  proposed  amend- 
ment of  a  rule  of  any  society  is  not  contrary  to  the  provisions  of  the 


want  of  siich  certificate  shall  not  prevent  the  holder  of  any  share  from  dis- 
posing thereof." 

Schedule  A. 
Form  of  Certificate  of  ^lare. 
"  Number .  The Company. 

"  This  is  to  certify,  that  A.  B.,  of ,  is  the  proprietor  of  the  share  nmalier 

,  of  *  The Company,'  subject  to  the  regulations  of  the  said  compaiiT. 

Given  under  the  common  seal  of  the  said  company,  the day  of ^  ia 

the  year  of  our  Lord ." 

»  8  &  9  v.,  c.  16,  §  10. 

2  8  &  9  v.,  c.  18,  §§  16, 17  ;  Ystalyfcra  Iron  Co.  t.  Neath  &  Brwon  Ry.  Ov, 
43  L.  J.,  Ch,  476.  »  38  &  39  V.,  c  60,  §  11,  subs,  7  &  10,  and  Sch.  ir. 
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Act, — ^to  issae  to  the  society  an  acknowledgment  of  registry  of  the 
same;  and  provided  such  acknowledgment  be  attested  in  like 
manner  as  an  ordinary  acknowledgment  of  registry,  it  affords  con- 
clusiYe  evidence  that  the  amended  role  has  been  duly  registered.^ 

§  1684.  Under  **  The  Industrial  and  Provident  Societies  Act, 
1876/'  the  registrar  is  also  empowered  to  issue  acknowledgments 
of  registry  to  industrial  and  provident  societies ;  and  every  such 
acknowledgment  furnishes  conclusive  evidence  that  the  society  to 
which  it  relates  is  duly  registered,  unless  it  be  proved  that  the 
registry  of  the  society  has  been  suspended  or  cancelled.^ 

§  1685.  Under  ''  The  Building  Societies  Act,  1874,''  any  certifi- 
cate of  incorporation  or  of  registration,  or  other  document  relating 
to  a  building  society,  and  purporting  to  be  signed  by  the  Registrar, 
shall,  in  the  absence  of  any  evidence  to  the  contrary,  be  received  by 
all  courts  without  proof  of  the  signature.'  Agam,  under  **  The  §  1456b 
Trades  Union  Act,  1871/'  the  registrars  are  empowered  to  issue 
certificates  of  registry  of  trades  unions,  and  such  certificates  are 
^'  conclusive  evidence  that  the  r^ulations  of  the  Act  with  respect  to 
registry  have  been  complied  with."^ 

§  1686.  Under  ''  The  Ecclesiastical  Dilapidations  Act,  1871,"  §  i45So 
an  official  surveyor  is  appointed  for  each  diocese,  by  whose  direc- 
tion repairs  are  from  time  to  time  executed.  As  the  works  are 
finished  the  surveyor  grants  a  certificate  of  their  completion,  one 
copy  of  which  is  filed  in  the  registry  of  the  diocese ;  and  such  certi- 
ficate is  rendered  by  the  statute  ''  conclusive  evidence  of  the  due 
execution  of  the  prescribed  works."  ^ 

§  1687.  Under  most  of  the  Consolidation  Acts  passed  in  the  §  1457 
session  of  1847,  two  justices  are  empowered  to  correct  any  omission, 
mis-statement,  or  wrong  description,  respecting  any  lands,  or  the 


>  38  &  39  y.,  c.  so,  §  13,  snbfl.  4,  and  Sch.  iv. 
*  39  &  40  v.,  c.  45,  §  7,  suba.  7,  10. 

>  37  &  38  v.,  c  42,  §  20 ;  40  &  41  V.,  c.  63,  §  6,  and  Sched.  of  Foims. 
<  34  &  35  v.,  c  31,  §  13,  sube.  5. 

»  34  &  35  v.,  c.  43,  §§  27,  46,  50. 
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owners,  lessees,  or  occupiers  thereof,  which  shall  be  contained  in 
the  special  Act,  or  in  the  schedule  thereto,  or  in  the  plans  or  books 
of  reference  relating  to  the  respectiye  undertakings  gOTemed  by 
these  Acts,  provided  it  shall  appear  to  such  justices  that  the  etzar 
arose  from  mistake ;  and  the  correction  shall  be  embodied  in  a  cer- 
tificate which  shall  state  the  particulars  of  the  error,  and  shall, 
along  with  the  other  documents  to  which  it  relates,  be  deposited 
with  the  Clerk  of  the  Peace  for  the  county  where  the  lands  are 
situate ;  and  thereupon  the  undertakers  may  take  the  lands  or 
make  the  works  in  accordance  with  such  certificate.^  Sevenl  of 
these  Acts  further  provide,  that  copies  of  the  plans  and  books  of 
reference,  and  of  the  corrections  or  extracts  therefrom,  certified  lij 
the  Clerk  of  the  Peace  in  whose  custody  the  documents  are,  shiO 
be  received  in  all  courts  of  justice  and  elsewhere,  as  evidence  of 
their  contents.^  Under  the  Markets  and  Fairs  Clauses  Acts,  two 
justices  are  also  empowered  to  grant  certificates,  which  shall  be 
conclusive  evidence  that  the  works  are  completed  and  fit  for  pnUie 
use  ;^  and  The  Harbours,  Docks,  and  Piers  Clauses  Act  contains 
a  similar  enactment,  except  only  that  the  certificate  must  be  under 
the  hand  of  the  chairman  of  Quarter  Sessions.^  Again,  certificateB 
granted  by  the  Board  of  Trade  to  railway  companies,  either  under 
"  The  RaQway  Companies*  Powers  Act,  1864,"  or  "  The  Railway 
Construction  Facihties  Act,  1864,"  must  be  judicially  noticed,  and 
are  provable  by  copies  published  in  the  London,  or  Edinburgh,  or 
Dublin  Gazette.^  Moreover,  certificates  authorising  railway  com- 
panies to  modify  the  construction  of  roads,  bridges,  and  other 
engineering  works,  which  formerly  were  granted  by  the  Board  of 
Trade,  which  next  emanated  from  the  Commissioners  of  Railways, 
and  which  now  again  issue  from  the  Board  of  Trade,  vrill  be  ad- 


1  See  tbe  Markets  and  Fairs  Clauses  Act,  1847, 10  &  11  V.,  c  14,  §  7 ;  The 
Waterworks  Clauses  Act,  1847,  10  &  11  V.,  c.  17,  §  7  ;  The  Haiboun,  Docks. 
and  Piers  Clauses  Act,  1847,  10  &  11  V.,  c.  27,  §  7 ;  The  Towns  ImprovenMnt 
aauses  Act,  1847,  10  &  11  V.,  c.  34,  §  20  ;  The  Cemeteries  dauaes  Ad,  1847, 
10  &  11  v.,  c.  65,  §  7.    See,  also,  10  &  11  V.,  c.  24,  §  5. 

3  See  10  &  11  v.,  c.  14,  §  8  ;  id.  c.  17,  §  10  ;  id.  c.  27,  §  10 ;  id.  c  65,  §  S. 

»  10  &  11  v.,  c,  14,  §  32.  *  10  &  11  v.,  c,  27,  §  28. 

»  27  &  28  v.,  c.  120,  §§  18,  30 ;  27  &  28  V.,  c.  121,  §§  20,  00.  See  33  & 
34  v..  c.  19. 
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mitted  in  eTidence ; — ^the  first,  if  they  purport  to  have  been  made 
by,  or  by  the  authority  of,  the  Board  of  Trade,  and  to  be  signed  by 
some  officer  appointed  for  that  purpose  by  the  board ;  ^ — ^the  second, 
if  they  purport  to  be  sealed  or  stamped  with  the  seal  of  the  com- 
missioners, and  to  be  signed  by  two  or  more  of  the  commissioners  ; ' 
— and  the  last,  if  they  purport  to  be  signed  by  one  of  the  secretaries 
or  assistant  secretaries  of  the  board,  or  by  any  other  officer  ap- 
pointed by  the  board  to  sign  documents  relating  to  railways.' 

§  1688.  The  registration  of  medical  practitioners  under  the  §  1458 
Medical  Act  of  1858  may  be  proved  by  a  copy  of  the  "  Medical 
Register  "  for  the  time  being,  purporting  to  be  printed  and  pub- 
lished by  or  at  the  instance  of  the  Registrar  of  the  General  Council 
of  Medical  Education  and  Registration  of  the  United  Kingdom, 
under  the  direction  of  such  council,  or,  ''  in  the  case  of  any  person 
whose  name  does  not  appear  in  such  copy,'*  by  '^  a  certified  copy 
under  the  hand  of  the  Registrar  of  the  General  Council,  or  of  any 
branch  council,  of  the  entry  of  the  name  of  such  person  on  the 
geneoral  or  local  register.*'^  Again,  the  registration  of  "pharma- 
ceutical chemists  and  of  chemists  and  druggists  "  is  provable  by 
printed  copies  of  the  registers  purporting  to  be  published  by  the 
registrar  appointed  under  the  Pharmacy  Acts  of  1852  or  1868,  and 
countersigned  by  the  president  or  two  members  of  the  Council  of 
the  Pharmaceutical  Society.^  And  here  also  "  the  absence  of  the 
name  of  any  person  from  such  printed  register  "  is,  in  most  cases,* 
eyidence,  till  the  contrary  is  made  to  appear,  that  such  person  is 
not  duly  registered.^ 


»  8  &  9  v.,  c.  20,  §§  66,  67. 

«  Id.,  coupled  with  9  &  10  V.,  c  105,  §§  2,  4. 

»  14  &  15  v.,  c  64,  §  3. 

*  21  &  22  v.,  c.  90,  §  27.  This  §  further  enacts,  that  "  the  absence  of  the 
name  of  any  person  from  the  printed  copy  of  the  medical  register  shall  be  evi- 
dence, until  the  contrary  he  made  to  appear,  that  such  person  is  not  registered 
according  to  the  provisions  of  this  Act." 

*  15  &  16  v.,  c  56,  §  7  ;  31  &  32  V.,  c.  121,  §  13.  The  same  law  prevails  in 
Ireland.    See  38  &  39  V.,  c.  57,  §  27,  Ir. 

*  But  see  32  &  33  V.,c.  117,  §  1. 

'  31  &  32  v.,  c.  121,  §  13.     See,  also,  38  &  39  V.,  c.  57,  §  27,  Ir. 
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§  1689.  The  certificates  aathonBing  solicitors  to  practise  mnit  \^ 
now  follow  the  form  giv^i  by  The  Solicitors  Act,  1877,^  and  must 
be  signed  by  the  secretary  of  the  Incorporated  Law  Sodetj.  The 
annnal  stamp  duties  must  also  be  denoted  thereon,  and  the  dflte  of 
the  payment  of  such  duties  must  be  certified  by  the  proper  o&oer 
of  the  Inland  Bevenue  Office,  **  by  writing  under  his  hand,  or  h 
other  sufficient  means."  They  will  then  ^*  be  deemed  the  props 
stamped  certificates  required  by  law  to  be  taken  out  "  by  solieiton;' 
and  will,  it  is  presumed,  be  admissible  in  eyidence  without  ihrthr 
proof.'  The  Law  List,  which  purports  to  be  published  by  the 
authority  of  the  Commissioners  of  Inland  Beyenue,  is  also  made  if 
the  Act  of  28  &  24,  Y.,  c.  127,  prim&  &cie  evidence  in  all  eooits, 
and  before  all  justices  and  others,  that  the  persons  named  therein 
as  solicitors,  or  conveyancers,  are  duly  certificated ;  and  the  abeeoee 
of  the  name  of  any  person  firom  such  list  is  evidence,  until  the  cod- 
trary  be  made  to  appear,^  that  such  person  is  not  qualified  to 
practise  for  the  current  year.^  An  extract  from  the  roll  of  solicitors 
kept  by  the  registrar,^  certified  under  the  hand  of  the  secretaiy  of 
the  Incorporated  Law  Society,  is  also  evidence  of  the  facts  appeir- 
ing  in  such  extract.^ 

§  1640.  Surgical  certificates^  which,  xmder  the  Acts  regoIatiBg  i 
factories,  are  prim&  feusie  evidence  of  the  age  of  the  persons  naad 
therein,  will,  it  seems,  be  received  in  evidence  without  proof,  pro- 
vided they  be  drawn  in  the  form  and  purport  to  be  signed  bf 
the  persons  prescribed  by  these  Acts.^  Under  ''  The  Gontagioas 
Diseases,  Animals,  Act,  1869,"  "  the  certificate  of  an  inspector  of 
a  local  authority  to  the  e£fect  that  an  animal  within  the  district  ii 


1  40  &  41  v.,  c.  26,  §  16,  Sch.  I.,  Form  A. 

»  23  &  24  v.,  c.  127,  §  18. 

»  See,  also,  29  &  30  V.,  c  84,  §§  28, 32,  &  ScL  II.  of  Act,  Form  A.,  Ir. 

*  R.  V,  Wenham,  10  Cox,  222.  •  23  &  24  V.,  c  127,  §  2i 

•  See  36  &  37  V.,  c  66,  §  87 ;  38  &  39  V.,  77,  §  14 ;  40  &41  V^c57, 
§78,  Ir.  '  23&24V.,cl127,§» 

»  See  7  &  8  v.,  c.  16,  §§  9,  10,  63,  and  Sch.  ;  3  &  4  W.  4,  c.  103,  §§  11,  »; 
24&25V.,  c.  117;  27&  28  V.,c.  48,  §  6;  30&31  V.,  c.  103,  §  14;33&« 
v.,  c.  62  ;  and  37  &  38  V.,  c.  44.  See,  however,  21  &  22  V.,  c  90,  §  37,  wbH 
enacts,  that  no  medical  or  surgical  certificate  "  shall  be  valid,  unless  the  pesos 
signing  the  same  be  registered  under  this  Act" 
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affected  with  cattle  plagne,  plenro-pnenmonia,  or  sheep-pox,  shall, 
for  the  purposes  of  that  Act,  be  conclusive  eyidence  in  all  coarts  of 
justice  sud  elsewhere  of  the  matter  certified."^  Again,  certificates 
given  by  analysts  under  the  Act  of  1875  for  preventing  the  adul- 
teration of  articles  of  food,  drink,  and  drugs,  are  admissible  in 
evidence  if  tiiey  purport  to  be  signed  by  the  persons  giving  them, 
and  are  prim&  facie  proof  of  the  result  of  the  analysis,  ^ess  the 
party  agamst  whom  they  are  tendered  in  evidence  shall  require  that 
the  analyst  shall  be  called  as  a  witness.' 

§  1641.  Under  "  The  Chinmey  Sweepers  Act,  1875,"  the  chief 
officers  of  police  are  directed  to  keep  registers  of  master  sweeps ; 
and  eveiy  such  register  is  presumed  to  be  in  conformity  with  the 
directions  of  the  Secretary  of  State  until  the  contrary  is  shown,  and 
any  entry  in  it  may  be  proved  by  a  copy  purporting  to  be  certified 
as  true  by  the  chief  officer.^  Any  statement,  also,  purporting  to  be 
signed  by  him,  **  of  the  absence  of  such  an  entry  in  any  case  "  is 
made  "  evidence  of  the  matters  therein  appearing."^ 

§  1642.  Under  the  statutes  relating  to  marriages,  if  any  action  §  1459a 
be  brought,  as  it  may  be,  against  a  party  for  having  vexatiously 
entered  a  caveat,  ''  a  copy  of  the  declaration  of  the  Registrar- 
General,  purporting  to  be  sealed  with  the  seal  of  the  General 
Blister  Office,  shall  be  evidence  that  the  Begistrar-General  has 
declared  such  caveat  to  have  been  entered  on  frivolous  grounds,  and 
that  they  ought  not  to  obstruct  the  grant  of  the  licence,  or  the  issue 
of  the  certificate ;  "  and  the  plaintiff  thereupon  shall  recover  costs 
and  damages.^ 

§  1648.  The  registrar  of  judgments  in  Ireland  is  required,  by  an  §  14S0 
Act  passed  in  1850,  to  grant  a  certificate  under  his  hand  of  the 
registry  or  re-entry  of  any  judgment,  or  revival,  decree,  rule,  order. 
Crown  bond,  recognisance  or  lis  pendens,  or  of  any  satisfistction, 
vacate,  or  quietus,  in  his  office,  and  this  certificate  is  made  evidence 
of  such  registry  or  re-entry.* 

>  32  &  33  v.,  c.  70,  §  33.  »  38  &  39  V.,  c.  63,  §  21. 

•  38  &  39  v.,  c.  70,  §  14.  <  Id. 

»  7  W.  4  &  1  v.,  c.  22,  §  6  ;  6  &  7  W.  4,  c.  85,  §  37 ;  7  &  8  V.,  c.  81,  § 
43,  It.  •  13  &  14  V.,  c  74,  §  10,  Ir. 
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§  1644.  The  Transfer  of  Land  Act  of  1862,^— which  estabMeai  j! 
registry  of  title  to  landed  estates,' — directed  the  registrar,  npon  r- 
quest,  to  deliver  to  every  registered  proprietor  a  certificate,  called  t 
*'  land  certificate,*'  which  was  to  be  under  the  seal  of  the  office, and 
signed  by  the  registrar ;  and  such  certificate,  which  was  reqnind 
to  contain  '*  all  such  particulars  as  are  material  or  usefdl  for  tb 
purpose  of  manifesting  the  exact  nature  of  the  owner's  estate  lod 
interest,"^  was  made  evidence  (whether  conclusive  or  merely  pnni 
facie  was  not  specified)  of  the  several  matters  therein  oontiinei^ 
§  70  of  the  same  Act  empowered  the  registrar,  under  par&olir 
circumstances,  to  grant  '' special  land  certificates,"  which  '' shall 
be  conclusive  evidence  of  the  title  of  the  registered  proprietor  to  the 
land,  as  appearing  by  the  record  of  title."  As  this  Statate,^fib 
too  many  others, — was  not  productive  of  all  the  beneficial  resohs 
anticipated  by  its  sanguine  promoters,  a  fresh  attempt  was  madehr 
the  Legislature  in  1875  to  simplify  titles  and  facilitate  the  tzansftr 
of  land.  By  the  Act  passed  for  these  laudable  purposes  a  new  land 
registry  has  been  established,^  and  the  registrar  is  empowered  to 
grant  land  certificates,  whether  the  title  be  absolute,  qaalified,  or 
possessory,'  copies  of  registered  leases,^  and  certificates  of  chuge.' 
Both  these  classes  of  certificates  are  rendered  "primd  facie  eridenet 
of  the  several  matters  therein  contained,"  while  the  office  copy  of  a 
registered  lease  is  made  ''  evidence  of  the  contents  of  the  lease."' 
Under  "The  Declaration  of  Title  Act,  1862,"  the  Chancery 
Division  is  authorised,  after  making  a  declaration  of  title  in  &^^ 
of  any  landowner,  to  grant  him  a  certificate,  under  seal,  setting 
forth  the  title  so  declared,  and  further  stating  that  the  tune  ir 
appealing  has  expired ;  and  such  certificate  is  concludve  eyideoee 
of  the  facts  therein  stated.^®  In  "  The  Record  of  Title  Act,  Ireland, 
1865,"  will  be  found  clauses  very  similar  to  those  contained  in  the 
first  and  third  of  the  English  Acts  just  mentioned.^^ 


»  25  &  26  v.,  c.  63.  »  §  2.  »  §  68.  M  ^1- 

•  38  &  39  v.,  c.  87,  §  5.  •  §  10.  '  §  16. 

»  §  22.  M  80- 

»•  25  &  26  v.,  c.  67,  §  22.    See,  ako,  28  &  29  V.,  c  88,  §  9,  Ir. 

"  28  &  29  v.,  c  88,  §§  9, 18, 20,  21,  Jr.     See,  also,  §§  16  and  32,  as  to  tb* 
effect  of  certain  memorials,  when  registered  under  the  Act 
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§  1645.  Under  the  Acts  aathorising  the  registration  of  deeds,  §  1461 
eonyejances,  and  wills,  in  Yorkshire  and  Middlesex,  the  respective 
registrars,  or  their  deputies,  if  required  hy  any  person,  are  bound 
to  give  certificates  of  searches  having  been  made  among  the  regis- 
tered memorials  of  those  instruments,^  as  also  certificates  of  the 
memorials  of  any  judgment,  statute,  or  recognisance  registered.' 
Both  these  classes  of  certificates  must  be  under  the  hand  of  the 
registrar,  testified  by  two  credible  witnesses,^  and  the  latter  class 
must  specify  the  day  on  which  the  memorial  was  registered,  and  in 
what  book,  page,  and  number  the  same  was  entered.^    Whether, 
since  the  passing  of  the  Documentary  Evidence  Act  in  1846,^  it 
would  be  necessary  to  call  either  of  the  attesting  witnesses  to  these 
documents,  or  otherwise  to  prove  the  signature  of  the  registrar  or 
his  deputy,  may  be  doubted. 

I 

§  1646.  Where  deeds,  memoriab,  or  other  instruments  are  re-  §  1462 
quired  by  statute  to  be  enrolled  or  registered,  the  mode  of  proving 
the  enrolment  or  registration  will  depend  in  great  measure  on  the 
language  employed  in  the  particular  Act ;  but,  perhaps,  thus  much 
may  be  laid  down  as  a  general  rule,  that  where,  in  pursuance  of 
the  uniform  practice  of  the  office  of  enrolment  or  registration, 
the  officer,  at  the  time  of  making  the  proper  entry  in  his  books, 
returns  to  the  party  the  original  instrument,  with  a  certificate  or 
memorandTmi  of  enrolment  or  registration  indorsed  thereon,  such 
certificate  or  memorandum  will  be  evidence  both  of  the  fact  and 
date  of  enrolment  or  registration,  without  proving  the  signature 
or  official  character  of  the  person  signing  it.^    This  doctrine  has 


1  As  to  the  West  Riding,  2  &  3  A.,  c  4,  §  12 ;  5  A.,  c.  18,  §  0;  6  A.,  c.  35, 
§§  22,  34 ;  as  to  the  East  Riding,  6  A.,  c.  35,  §  22  ;  as  to  the  North  Riding,  8 
O.  2,  c  6,  §  27  ;  as  to  Middlesex,  7  A.,  c.  20,  §  12. 

«  5  A.,  c  18,  §  6  ;  6  A,  c  35,  §  20 ;  8  G.  2,  c.  6,  §  19  ;  7  A,  c.  20,  §  19. 

'  See  last  two  notes. 

^  See  note  last  but  one.  *  8  &  9  V.,  c.  113,  §  1,  cited  ante,  §  7. 

*  Doe  V.  Lloyd,  1  M.  &  Gr.  684,  685.  There  a  deed,  requiring  enrolment 
under  the  Mortmain  Act,  was  produced  at  the  trial,  and  bore  the  following  in- 
dorsement : — "  Enrolled  in  the  High  Court  of  Chancery  the  17th  of  December, 
1836,  being  first  duly  stamped,  according  to  the  tenor  of  the  statutes  made  for 
that  purpose.  D.  Drew.''  The  court  held  that,  without  proving  the  signature 
or  official  character  of  Mr.  Drew,  the  memoraudimi  was  evidence  that  the  deed 
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long  since  been  applied  to  the  enrolment  of  bargains  uid  sales 
nnder  the  Act  of  27  H.  8,  c.  16;^  of  leases  of  lands  within  the 
Duchy  of  Lancaster;^  and  of  indentures  under  the  Mortmain 
Act  ;^  and  it  is  equally  applicable  to  the  enrolment  of  all  instni- 
ments  which  are  now  necessarily  enrolled  in  the  respective  offices 
of  the  Duchies  of  Cornwall  or  Lancaster/  and  also  to  a  Tariety 
of  other  enrolments  which  are  rendered  necessary  by  Act  at 
Parliament. 


§  1647.  Indeed,  the  same  doctrine  has  been  recognised  and  fi^ 
even  extended  by  the  Legislature  with  respect  to  all  docmnents 
enrolled  either  in  the  Petty  Bag  Office,  or  in  the  Enrolment  Office, 
of  the  Chancery  Division ;  for  the  Act  of  12  k  18  Y.,  c.  109, 
enacts,  in  §  12,  that  '*  the  clerk  of  the  petty  bag  shall,  upon  re- 
quest, and  payment  of  the  proper  fees  payable  in  respect  thereof, 
indorse  or  write  upon  every  specification  which  at  any  time  here- 
tofore has  been  enrolled  in  the  Petty  Bag  Office  (provided  the 
enrolment  shall  then  be  in  his  custody,)  and  upon  every  deed, 
instrument  in  writing,  and  document,  which  at  any  time  hereto- 
fore has  been,  or  at  any  time  hereafter  shall  be,  enrolled  in  the 
Petty  Bag  Office,  a  certificate  stating  that  such  specification,  deed, 
instrument  in  writing,  or  document  has  been  or  was  enrolled  in, 
the  said  Petty  Bag  Office,  and  the  day  of  such  enrolment,  and 
shall  cause  such  certificate  to  be  sealed  or  stamped  with  the  said 
Chancery  Common  Law  Seal ;  and  every  such  certificate  pmpoit- 
ing  or  appearing  to  be  so  sealed  or  stamped,  shall  be  admitted  and 
received  in  evidence,  as  well  before  either  House  of  Parliament^ 
as  also  before  any  committee  thereof,  and  also  by  and  bef<»e  all 
courts,  tribunals,  judges,  justices,  and  other  persons  whomsoever, 
without  further  proof,  and  as  sufficient  prima  £Eude  evidence  that 


was  enrolled  on  the  day  stated,  it  having  been  eertifitd  to  the  court  by  an  offietf 
of  the  Enrobnent  Office,  that  the  memorandum  was  in  the  usual  form.  Sc« 
ante,  §  21. 

^  Kinneisley  v.  Orpe,  1  Doug.  68,  per  Bnller,  J. ;  leeognised  in  Doe  «.  Lloyd, 
1  M.  &  Or.  685  ;  Compton  v.  Chandless,  4  Esp.  19,  per  Ld.  Eenyon. 

'  Kinnerslej  v.  Orpe,  1  Doug.  56. 

>  Doe  V.  Lloyd,  1  M.  &  Or.  671 ;  1  Scott,  N.  R.  505,  S.  C. ;  9  6.  2,  c  M. 

«  See  26  &  27  V.,  c.  49,  §§  31,  32 ;  7  &  8  V.,  c.  65,  §§  31,  33 ;  and  11  &  li 
v.,  c.  83,  §  14. 
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the  specification,  deed,  instrament  in  writing,  or  docnment,  therein 
mentioned  was  duly  enrolled  in  the  Petty  Bag  Office  on  the  day 
mentioned  in  such  certificate.''  §  18  of  the  same  statute  con- 
tains a  similar  enactment,  authorising  the  clerk  of  the  Enrolment 
Office,  or  his  deputy  or  assistant,  to  certify  the  due  enrolment  of 
all  documents  deposited  in  that  office.^ 

« 
§  1648.  With  respect  to  all  deeds  relating  to  the  possessions  §  1464 
of  the  Grown,  which  are  enrolled  in  the  Land  Revenue  Office^  it 
18  now  enacted  hy  statute,  that  a  memorandum  of  enrolment  on 
the  deed,  purporting  to  be  signed  by  the  keeper  of  the  records 
and  enrolments,  or  his  deputy  or  assistant,  shall  be  receivable  as 
sufficient  OTidenoe,  not  only  of  the  enrolment  but  even  of  the  due 
execution  of  the  deed,  and  that,  too,  without  proof  of  the  signature 
attached  to  it.'    So,  the  statutes  which  authorise  the  registration 

>  The  prediBe  words  of  §  18,  which,  from  some  unaccoimtable  reason,  vary 
£rom  those  employed  in  §  12,  are  as  follows  : — **  The  Clerk  of  the  said  Enrol- 
ment Office,  or  his  deputy  or  assistant,  shall,  upon  request,  and  payment  of  the 
proper  fees  payable  in  respect  thereof,  indorse  or  write  upon  every  deed,  specifi- 
cation, instrument  in  writing,  and  document,  which  at  any  time  heretofore  has 
been,  or  at  any  time  hereafter  shall  be,  enrolled  in  the  said  Enrolment  Office,  a 
certificate  that  such  deed,  specification,  instrument  in  writing,  or  document, 
has  been  or  was  enroUed  in  Chancery,  and  the  day  on  which  such  enrolment 
was  made,  and  shall  cause  such  certificate  to  be  sealed  or  stamped  with  the  said 
seal  of  the  Chancery  Enrolment  Office  (a) ;  and  every  such  certificate  purport- 
ing or  appearing  to  be  so  sealed  or  stamped  shall  be  admitted  and  received  in 
evidence  by  all  courts  and  other  tribunals,  judges,  justices,  and  others,  without 
further  proo^  and  as  sufficient  primft  facie  evidence  that  the  deed,  specifi- 
cation, document,  or  instrument  in  writing,  therein  mentioned  was  duly  en- 
rolled in  the  Court  of  Chancery  on  the  day  and  at  the  time  mentioned  in  such 
certificate." 

>  8  W.  4,  c.  1,  §  S^  enacts,  that  "  where  any  deed  or  certificate,  receipt,  or 
other  instrument,  which  shall  appear  to  have  been  made,  given,  or  executed 
ojider  the  authority  of  this  Act,  or  of  any  Act  heretofore  passed  relating  to  the 
ponociirions  of  land  revenues  of  the  Crown,  shall  have  written  thereon  a  memo- 
randum of  its  having  been  enrolled  in  the  said  office  of  records  and  enrol- 
ments, and  such  memorandum  shall  purport  to  be  signed  by  the  Keeper  of  the 
Becords  and  Enrolments,  or  by  any  person  acting  as  his  deputy  or  assistant, 
such  memorandum  shall,  in  the  absence  of  evidence  to  the  contraiy,  be  sufficient 
proof  of  the  deed,  certificate,  receipt,  or  other  instrument,  having  been  duly 
made,  granted,  given,  or  executed  by  the  party  or  parties  by  whom  the  same 

(a)  This  seal  must  be  judicially  noticed.    See  ante,  §  6. 


1376  OFFICE   COPIES  OF  ENROLMENTS  OF  DEEDS.         [PART  m. 

of  deeds,  conveyances,  and  wills,  in  the  several  ridings  of  York- 
shire  and  in  Middlesex/  expressly  declare  that  the  certificates 
indorsed  on  the  registered  instmments,  if  signed  by  the  proper 
officer,  shall  be  taken  as  evidence  of  the  respective  registries  in 
all  courts  of  record;^  and  then  the  Documentary  Evidence  Act, 
1845,  provides,  that  it  shall  be  nnnecessary  to  prove  the  signature 
or  official  character  of  the  person  so  signing.^  Under  the  Bills  of 
Sale  Act,  1854,^  the  certificate  of  registration  of  a  bill  of  sale  at  the 
Queen's  Bench  Office  is  no  evidence  that  the  affidavit  of  execotiaD 
has  been  duly  filed  as  required  by  the  statute.^ 

§  1649.  Besides  the  mode  of  proving  enrolments  vt^hich  bai  |140 
just  been  stated,  it  is  clear  that  they  may  now  be  proved  in  most, 
if  not  in  all,  cases  by  the  production  of  office  copies;  and  by  seven! 
Acts  of  Parliament  such  copies  are  made  evidence,  not  only  of  the 
enrolment  itself,  but  of  the  contents  of  ike  instruments  enrvUed, 
One  of  these  statutes,  The  Giaritable  Trusts  Act  of  1855,  his 
already  been  referred  to  in  another  connection ;  ^  and  another  Act 
is  that,  just  cited,^  of  12  &  18  Y.,  c.  109,  which  enacts,  in  §  17, 

shall  purport  to  have  been  signed  or  executed,  and  of  its  having  been,  dah 
enrolled  as  stated  by  such  memorandum,  and  of  the  provisions  of  the  Act, 
under  which  the  same  shall  appear  to  have  been  made,  granted,  given,  or  cse- 
cuted,  having  been  duly  complied  with;  and  such  memorandam  shall  be 
receivable  in  evidence  without  proof  of  the  handwritmg  of  the  agoatiiie 
thereto."    See  16  &  17  V.,  c.  66,  §  6. 

1  As  to  the  West  Hiding,  see  2  &  3  A.,  c.  4  ;  5  A.,  c.  18  ;  6  A.,  c.  35,  §  ^ ; 
as  to  the  East  Riding,  see  6  A.,  c.  35  ;  as  to  the  North  Riding,  see  8  Q.  2,  c  6 ; 
and  as  to  Middlesex,  see  7  A,  c.  20  ;  26  G.  2,  c.  4. 

'  For  instance,  the  Act  of  2  &  3  A,  c.  4,  enacts,  in  §  8,  that  ^  the  register  or 
his  deputy,  at  the  time  of  entering  such  memorial,  shall  indorse  a  ceitifici^te 
on  eveiy  such  deed,  conveyance,  and  will,  or  probate  thereof  and  thenn 
mention  the  certain  day,  hour,  and  time  on  which  such  memorial  is  so  entered 
and  registered,  expressing  also  in  what  book,  page,  and  number  the  same  k 
entered,  and  that  the  said  register,  or  his  deputy,  shall  sign  the  said  certificate 
when  so  indorsed ;  which  certificates  shall  be  taken  and  allowed  as  evidence 
of  such  respective  registries  in  all  courts  of  record  whatever.**  The  same  daose 
is  re-enacted  in  6  A.,  c.  36,  §  11  ;  7  A.,  c.  20,  §  6 ;  and  8  6.  2,  c.  6,  §  12.  See, 
also,  2  &  3  A.,  c.  4,  §  18 ;  6  A.,  c.  18,  §  2 ;  6  A.,  c.  36,  §  17 ;  and  8  G.  2,  c.  6» 
§§  21,  22. 

»  8  &9  v.,  c  113,§  1,  cited  ante,  §  7.  *  17  &  18  V.,  c  30,  §  1. 

•  Mason  v.  Wood,  46  L.  J.,  C.  P.  76  ;  Law  Rep.,  1  C,  P.  D.  63,  S.  C. 

•  18  &  19  v.,  c.  124,  §  42,  cited  ante,  §  1127,  n.  4.  ?  Ante,  §  1647. 
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that  *'  every  document  or  writing  sealed  or  stamped,  or  purporting 
or  appearing  to  be  sealed  or  stamped,  with  the  said  seal  of  the 
Chanoery  Enrolment  Office,  and  purporting  to  be  a  c&py  of  any 
enrolment  or  other  record,  or  of  any  other  document  or  writing 
of  any  description  whatsoever,  including  any  drawings,  maps,  or 
plans  thereunto  annexed  or  indorsed  thereon,  shall  be  deemed  to 
be  a  true  copy  of  such  enrolment,  record,  document,  or  writing, 
and  of  such  drawing,  map,  or  plan,  if  any,  thereunto  annexed, 
and  shall  without  further  proof,  be  admissible  and  admitted  in 
evidence,  as  well  before  either  House  of  Parliament,  as  also  before 
any  committee  thereof,  and  also  by  and  before  all  courts,  tribunals, 
judges,  justices,  officers,  and  other  persons  whomsoever,  in  like 
manner  and  to  the  same  extent  and  effect  as  the  original  enrolment, 
record,  document,  or  writing,  could  or  might  be  admissible  or  ad- 
mitted in  evidence,  as  well  for  the  purpose  of  proving  the  contents 
of  such  enrolment,  record,  document,  or  writing,  and  the  drawing, 
map,  or  plan,  if  any,  thereunto  annexed,  as  also  proving  such  enrol- 
ment, record,  document,  or  writing  to  be  an  em*olment,  record, 
document,  or  writing,  of  or  belonging  to  the  said  Court  of  Chancery; 
and  that  such  enrolment,  record,  document,  or  writing,  was  made, 
acknowledged,  prepared,  filed,  or  entered,  on  the  day,  and  at  the  time, 
when  the  original  enrolment,  record,  document,  or  writing  shall  pur- 
port to  have  been  made,  acknowledged,  prepared,  filed,  or  entered/* 

§  1660.  Another  salutary  example  of  this  mode  of  proof  is  $  14GG 
afforded  by  the  Act  of  11  &  12  Y.,  c.  88,  which  relates,  among 
other  things,  to  the  mode  of  proving  documents  enrolled  in  the 
respective  Duchies  of  Cornwall  and  Lancaster.  That  Act,  by  §  6, 
enacts,  that  '*  where  any  deed,  certificate,  receipt,  or  other  instru- 
ment relating  to  the  lands  or  possessions  of  the  Duchy  of  Cornwall, 
shall  have  been  duly  enrolled  in  the  office  of  the  said  Duchy, 
the  enrolment  in  the  books  of  the  said  office,  or  an  examined  copy 
of  such  enrolment,  or  a  certificate  purporting  to  set  forth  a  true 
copy  of  the  whole  or  part  thereof,  and  pm*porting  to  be  signed 
and  certified  by  the  Keeper  of  the  Becords  of  the  Duchy  for  the 
time  being,  shall,  in  the  absence  of  evidence  to  the  contrary,  and 
without  producing  the  original,  or  calling  any  attesting  witness, 
and  (in  the  case  of  a  certified  copy)  without  proof,  other  than  the 

4  T 
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productdon  of  such  certificate,  that  such  certified  copy  is  in  &el 
a  true  copy,  be  admitted  by  and  before  all  conrts'and  jiutieeSy  and 
in  all  legAl  proceedings,  to  be  proof  of  such  original  instmiDeiit 
or  enrolment  thereof,  or  of  so  much  thereof  as  the  said  certified 
copy  purports  to  set  forth,  and  that  the  original  was  duly  nubde, 
granted,  giyen,  or  executed  by  the  parties  thereto."  §  14  of  tbe 
same  Act  extends  the  provisions  just  set  out  to  all  instamnentB 
enrolled  in  the  Duchy  of  Lancaster  since  the  81st  of  Aagasty  1848. 


§  1651.  Again,  under  the  Act  of  2  &  8  W.  4,  c.  87,  which  is  § 
one  of  the  statutes  regulating  the  office  at  Dublin  for  the  registor 
tion  of  deeds,  conveyances,  and  wills  in  Ireland,  office  copies  of  fliB 
memorials  registered  are  rendered  admissible  in  evidence  under 
certain  restrictions ;  for  §  82  of  that  statute  enacts,  that  "  in  all 
proceedings  before  any  court  of  justice,  for  all  purposes  wfaate- 
ever,  an  office  copy  of  any  memoral  registered  in  the  said  ofBoe 
shall,  upon  such  office  copy  being  proved  in  like  manner  as  in 
office  copy  of  any  other  record,  be  received  and  taken  as  eTideofie 
of  the  contents  of  the  memorial  of  which  it  purports  to  be  an 
office  copy,  without  the  production  of  the  original  memorial: 
provided  always,  that  the  party  producing  such  office  copy  shaD, 
if  out  of  Dublin  ten  days,  and  if  in  Dublin  eight  days,  belbn 
producing  the  same,  give  notice  in  writing  to  the  adverse  party 
thereof;  and  provided  also,  that  such  adverse  party  shall  not 
within  four  days  after  receiving  such  notice,  demand  by  a  oomler 
notice  that  the  original  memorial  shall  be  produced ;  and  in  eveiy 
case  in  which  such  counter  notice  shall  be  given,  the  costs  of  pro- 
ducing the  original  memorial  shall  be  paid  by  either  party,  as  tiw 
court  in  which  the  proceeding  shall  take  place,  or  the  taxing 
officer  of  such  court,  may  determine."  The  Act,  too,  passed  in 
1850,  for  amending  the  laws  for  the  registration  of  assurances  of 
lands  in  Ireland,^  further  enacts,  in  §  47,  that  '^  the  registrar  shall 
cause  to  be  provided  for  any  person  applying  for  the  same,  copieB 
or  extracts  from  any  document  which  has  been  deposited  in  the 
said  Begister  Office  under  this  Act;  and  in  every  case  when  a 
copy  or  extract  is  so  provided,  the  seal  of  the  said  Register  Office 


»  13  &  14  v.,  c.  72,  Jr. 
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shall  be  impressed  on  each  sheet  of  such  copy  or  extract ;  and  a 
certificate,  signed  by  the  proper  officer  of  the  said  Begister  Office, 
shall  be  written  at  the  head,  or  in  the  margin  of  such  copy  or 
extract,  or  shall  be  indorsed  on  the  same,  which  certificate  shall 
contain  a  statement  that  the  copy  or  extract  on  which  the  same 
is  written  is  an  examined  copy  of,  or  extract  from,  a  document 
deposited  in  the  said  Register  Office,  and  shall  specify  the  book 
or  parcel  in  which  such  document  is  made  up,  and  the  number  of 
such  document  in  such  book  or  parcel ;  and  every  document  so 
sealed,  with  such  certificate  thereon,  containing  such  statement, 
and  purporting  to  be  so  signed  as  aforesaid,  shall  be  evidence  that 
such  document  is  a  copy  or  extract  firom  a  document  deposited  in  the 
said  Begister  Office,  and  made  up  in  the  book  or  parcel  specified  in 
such  certificate,  and  numbered  in  such  book  or  parcel  as  in  such 
certificate  is  expressed,  and  of  the  contents  of  the  document  de- 
posited in  the  said  Begister  Office,  or  of  such  part  thereof  as  is 
purported  to  be  extracted."  An  assignment  of  a  judgment  in 
Ireland  may  be  proved  by  an  examined  copy  of  the  enrolment  of  the 
memorial,^  and  a  certified  copy  of  such  enrolment  would  probably 
be  also  admissible.^ 

§  1652.  To  prove  a  judgment  mortgage  under  the  Irish  Act  §  1467a 
of  18  &  14  v.,  c.  29,  §§  6  &  7,  the  chain  of  evidence  consists  of 
three  links :  First,  the  judgment  must  be  proved  in  the  usual  way ; 
next,  the  affidavit,  which  is  filed  in  the  court  when  the  judgment 
is  entered,  must  be  proved  by  an  office,  or  a  certified,  or  an 
examined  copy;  and,  lastly,  the  due  registration  of  an  office  copy  of 
this  affidavit  in  the  office  for  registering  deeds  and  wills  in  Ireland, 
must  be  proved  either  by  an  examined  or  by  a  certified  copy.'  It 
seems,  too,  to  be  still  a  question  of  doubt  whether  such  last-named 
copy  will  be  received  in  evidence,  unless  the  notice  required  by  the 
Act,  just  cited,  of  2  &  8  W.  4,  c.  87,  §  32,  has  been  duly  given.* 


*  Fitzgerald  i\  Fitzgerald,  8  Com.  B.  592 ;  Hobhouse  v.  Hamilton,  1  Sch.  & 
Lef.  207 ;  9  G.  2,  c.  5,  Jr. ;  25  G.  2,  c.  14,  Ir. ;  12  G.  3,  c.  19,  §  3,  Ir. 

*  See  ante,  §  1599. 

»  See  Dnncan  v.  Bradv,  12  Ir.  Law  R.,  N.  S.,  171 ;  13  &  14  V.,  c.  72,  §  9. 
Md. 
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§  1668.  To  render  a  parson's  deed  of  relinqnishment  available  f  i^ 
under  the  Clerical  Disabilities  Act,  1870,^  first,  the  deed  miut  be 
enrolled  in  Chancery,  and  next,  an  office  copy  of  it  must  be  re- 
corded by  the  bishop.  The  statute  then  provides,  in  §  7»  thai 
''  a  copy  of  the  record  in  the  registiy  of  the  diocese,  duly  extracted 
and  certified  by  the  registrar  of  the  bishop,  shall  be  eTidence  of 
the  due  execution,  enrolment,  and  recording  of  the  deed,  and  of 
the  fulfilment  of  all  the  requirements  of  the  Act  in  relation  thereto." 

§  1654.  Doubts  may  possibly  be  entertained  whether  office  ocfpes  |  n 
of  the  enrolments  of  bargains  and  sales  in  the  several  ridingB  ef 
Yorkshire  can  be  received  in  evidence,  under  the  old  statntes  of 
Queen  Anne  and  King  George  11. ; '  but  if  they  cannot,  it  seems 
clear  that  the  enrolments,  as  being  records,  may,  by  virtae  of 
§  14  of  Lord  Brougham's  Act  of  1851,  be  proved  either  by  ex- 
amined or  by  certified  copies.'  In  some  few  cases,  where  the  oopj 
of  the  enrolment  is  made  evidence,  not  only  of  the  enrolment 
itself,  but  of  the  contents  of  the  instrujnents  enrolled,  such  copy 
must  combine  the  requisites  both  of  an  office  and  of  an  examiiud 
copy.  For  instance,  the  Act  of  6  &  6  Y.,  c.  94,  which  empowers  the 
principal  officers  in  her  Majesty's  Ordnance  to  enrol  in  the  Ex- 
chequer or  in  Chancery^  all  deeds,  decrees,  evidences,  vnitings,  or 
other  instruments,  relating  to  the  lands  and  hereditaments  vested  in 


1  33  &  34  v.,  c.  91. 

'  5  A.,  c.  18,  §  2,  enacts,  that  ^all  deeds  of  bargain  and  sale  so  enioDed  m 
the  said  public  or  register  office  as  aforesaid,  which  diall  appear  to  be  so  enittQed 
by  an  indorsement  or  certificate  on  the  said  deeds  of  baigain  and  sale  signed 
by  the  said  register  or  his  deputy,  and  aU  copies  of  the  enrolment  tbcn^f 
remaining  on  record  in  the  said  register  office,  shall  be  allowed  in  all  cooit^ 
where  such  bargains  and  sales  or  copies  shall  be  produced,  to  be  as]  good  and 
sufficient  evidence  as  any  bargains  and  sales  enrolled  in  any  of  the  conits  at 
Westminster,  and  the  copies  of  the  enrolments  thereof."  A  similar  daxsx  » 
contained  in  §  17  of  6  A,,  c.  36,  and  §  21  of  8  G.  2,  c.  6.  Qu.  whether  the 
"  copies  "  spoken  of  mean  office  copies  or  examined  copies. 

>  See  ante,  §  1599. 

^  Where  documents  have  been  enrolled  in  Chanceiy  under  this  Act,  the  pio- 
visions  stated  in  the  text  have  been  superseded  by  11  &  12  V.,  c  94,  §  17 ;  M 
as  that  last  Act  is  now  repealed  by  37  &  38  v!,  c.  81,  Sched.,  it  is  not  clear 
what  IB  the  effect  of  the  repeal.  Where  the  instrument  has  been  enroUed  id 
the  Exchecjuer,  the  provisions  of  the  former  Act  still  operate. 
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them,  enacts,  in  §  88,  that  a  copy  of  the  enrohnent  of  eyery  snch 
document  *^  signed  by  the  proper  officer  having  the  custody  of  such 
enrohnent,  and  proved  upon  oath  to  be  a  true  copy,''  shall,  for  every 
purpose,  be  sufficient  evidence  of  the  contents  of  such  document 
in  all  courts,  and  on  every  other  occasion  shall  be  of  the  same 
force  and  effect  as  such  document  would  be,  if  produced.  In 
other  cases  the  copies,  to  be  admissible,  even  as  secondary  evi- 
dence, must  be  attested.  Thus,  the  Act  of  8  G.  2,  c.  6, — ^which, 
among  other  things,  empowers  persons  claiming  title  to  real  estate 
in  the  North  Biding  of  Yorkshire  to  register  at  full  length  the 
deeds,  writings,  wills,  or  conveyances  under  which  they  claim, — 
enacts,  that  all  copies  of  the  enrolments  of  such  instruments, 
signed  by  the  registrar  or  his  deputy,  and  attested  by  two  or  more 
witnesses,  shall  be  allowed  in  all  courts  of  record  to  be  sufficient 
evidence  of  such  deeds,  writings,  wills,  or  conveyances,  in  the  event 
of  the  originals  being  destroyed  by  fire  or  other  accident.^ 

§  1655.  The  mode  of  proving  by-laws  ^  varies  according  to  the  §  1469 
particular  language  of  the  statute  or  charter,  under  the  authority 
of  which  they  have  been  made.  For  instance,  the  Companies 
Clauses  GonsoUdation  Act  empowers  every  company  to  which  that 
Act  applies,  to  make  by-laws  for  the  purpose  of  regulating  the 
conduct  of  their  officers  and  servants,  and  of  providing  for  the  due 
management  of  their  affairs  ;^  and  the  production  of  a  written  or 


*  522. 

^  As  to  when  by-laws  will  be  inferred  from  long  usage,  see  ante,  §  127. 

•  8  &  9  v.,  c.  16,  §  124,  enacts,  that  "it  shall  be  lawful  for  the  company 
from  time  to  time  to  make  such  by-laws  as  they  think  fit,  for  the  purpose  of 
legulating  the  conduct  of  the  officers  and  servants  of  the  company,  and  for 
providing  for  the  due  management  of  the  affairs  of  the  company  in  all  respects 
whatsoever,  and  from  time  to  time  to  alter  or  repeal  any  such  by-laws,  and 
make  others,  provided  such  by-laws  be  not  repugnant  to  the  laws  of  that  part 
of  the  United  Kingdom  where  the  same  are  to  have  effect,  or  to  the  provisions 
of  this  or  the  special  Act ;  and  such  by-laws  sliall  be  reduced  into  writing, 
and  shall  have  affixed  thereto  the  common  seal  of  the  company ;  and  a  copy 
of  ."such  by-laws  shall  be  given  to  every  officer  and  servant  of  the  company 
affocted  thereby."  §  125  enacts,  that  "  it  shall  be  lawful  for  the  company,  by 
Hiirli  by-lawp,  to  im^wse  such  reasonable  penalties  upon  all  jKJrsons,  being 
otficefi)  or  servants  of  the  com^mny,  offending  againf^t  such  by-law:*,  as  the  com- 
pany sliall  think  fit,  not  exceeding  five  iK)imd»  for  any  one  offence."    §  126 


1 
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printed  copy  purporting  to  have  the  seal  of  the  company  qffixtd 
thereto,  "  shall  be  sufficient  evidence  of  such  by-laws  in  all  cases  of 
prosecution  under  the  same."^ 

§  1656.  With  respect  to  such  by-laws  as  any  railway  company  f  :a 
is  empowered  to  make  for  regulating  the  travelling  upon,  or  aang 
-and  working  the  railway,  or  for  imposing  penalties  upon  penomz 
other  than  its  servants,  it  would  seem  that,  before  they  can  be 
enforced,  the  company  must  produce  either  the  book  containing 
the  originals  purporting  to  be  under  its  seal,  or  an  examined  or 
certified  copy  of  the  by-laws,'  and  must  also,  perhaps,  show  thai  a 
certified  copy  has  been  sent  to  the  Board  of  Trade, — or,  from  the 
9th  of  November,  1846,*  until  the  10th  of  October,  1851,*  to  the 
old  Commissioners  of  Bailways, — and  has  been  allowed,  or,  at  least, 
not  disallowed,  by  these  respective  bodies ;  ^  and  further,  that  tbe 
by-laws  have  been  duly  published.  Much  difficulty  has  be^i  &h 
in  determining  what  will  amount  to  proof  of  due  publication.  Ifr. 
Justice  Williams,  unable  to  explain  away  the  precise  language  of 
the  Legislature,  is  of  opinion  that  nothing  less  will  sofiSce  than 
proof,  either  direct,  or  at  least  presumptive,  that  a  printed  p^wr 
or  painted  board,  containing  a  copy,  was  affixed  and  continued 
on  the  front  or  other  conspicuous  part  of  every  wharf  or  statiaii 
belonging  to  the  company,  according  to  the  nature  of  the  re- 
spective by-laws,  and  in  case  of  its  being  afterwards  displaced  or 

— — ^ — ■ — ■— -       -  -  -  - —  I    I  _i_  -  ,-  ,  

enacts,  that "  all  the  by-laws  to  be  made  by  the  company  shall  be  eo  teacd 
as  to  allow  the  justice,  before  whom  any  penalty  imposed  thereby  may  be 
sought  to  be  recovered,  to  order  a  part  only  of  such  penalty  to  be  paid,  if  ndi 
justice  shall  think  fit." 

^  §  127  ;  8  &  9  v.,  c.  113,  §  1,  cited  ante,  §  7 ;  qu.  whether  the  same  proof 
would  suffice,  if  the  by-laws  were  offered  in  evidence  by  the  comxnny,  in  de- 
fending an  action  for  false  imprisonment. 

.  '  Motteram  v.  E.  Cos.  Ry.  Co.,  29  L.  J.,  M.  C.  57  ;  7  Com.  B.,  N.  S.  68,  S.  C. ; 
cited  ante,  §  1600. 

»  9  &  10  v.,  c  105,  §  2  ;  Gazette  of  Friday,  6th  Nov.,  1846. 

*  When  the  Act  appointing  Commiss.  of  Bail,  was  rq)ealed«  See  14  &  15 
v.,  c.  64,  §  1. 

»  Compare  3  &  4  V.,  c.  97,  §§  7—9,  and  8  &  9  V.,  c.  20,  §§  108—111.  As  to 
proof  of  the  order  of  the  Board  of  Trade,  allowing  the  by-laws,  see  ante,  ju 
1333,  n.  4 ;  and,  as  to  proof  of  a  similar  order  by  Commiss.  of  BaU.,  see  ante, 
p.  1333,  nn.  2  and  3. 
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damaged,  then,  that  sach  paper  or  board  was  replaced  as  soon  as 
conveniently  might  be.^  The  other  judges  of  the  Common  Pleas, 
being  less  scrupnlous  than  their  learned  brother,  have  rather  cut 
than  untied  the  statutable  knot  by  deciding  that,  upon  an  in- 
formation before  justices  charging  a  railway  passenger  with  an 
infraction  of  the  company's  by-laws,  it  was  sufficient  to  prove  that 
copies  of  the  by-laws  were  affixed  at  the  two  stations  respectively 
at  which  the  passenger  entered  and  quitted  the  carriage.^  In  many 
of  the  earlier  Bailway  Acts  a  clause  was  introduced,  which  rendered 
it  necessary  to  obtain  the  sanction  of  certain  justices  or  other 
persons  to  the  by-laws  made  by  the  company,  but  the  Act  of 
3  4  4  V.,  c.  97,  enacts,  in  §  10,^  that  "  so  much  of  every  clause, 
provision,  and  enactment  in  any  Act  of  Parliament  herebefore 
passed,  as  may  require  the  approval  or  concurrence  of  any  justice 
of  the  peace,  court  of  Quarter  Sessions,  or  other  person  or  persons, 
other  than  members  of  the  said  companies,  to  give  validity  to  any 
by-laws,  orders,  rules,  or  regulations  made  by  any  such  company, 
shall  be  repealed." 

§  1667.  The  by-laws  made  by  the  Corporation  of  London  in  §  1471 
pursuance  of  certain  Acts^  for  regulating  the  port  of  London  and 
the  vend  and  delivery  of  coals,  may  be  proved  by  the  production 
of  a  printed  or  written  copy  purporting  to  be  signed  by  the  town 
clerk  of  the  city  of  London,  and  such  copy  "  shall,  without  any 
other  proof,  be  admitted  as  evidence  of  such  by-laws,  and  of  the 
making,  submission,  allowance,  and  publication  thereof,  unless  the 
contrary  shall  be  proved."^  So,  any  by-law  or  order  made  by  the 
local  authority  under  '*  the  Slaughter  Rouses,  &c.  Metropol.  Act, 
1874,"  may  be  proved  by  a  printed  copy  purporting  to  be  certified 
by  the  clerk  of  the  local  authority  to  be  a  true  copy,  or  purporting 
to  be  sealed  by  the  seal  of  the  local  authority ;  and  any  such  by-law 
or  order  shall,  until  the  contrary  is  proved,  be  deemed  to  have  been 


'  8  &  9  v.,  c.  20,  §§  110,  111. 

«  Motteram  «.  E.  Cos.  Ry.  Co.,  7  Com.  B.,  N.  a  58 ;  29  L.  J.,  M.  C.  57,  S.  C. 
>  Though  this  §  was  repealed  by  34  &  35  V.,  c  78,  the  repeal  did  not  affect 
the  law  as  stated  in  the  text,  see  §  17  of  the  Repealing  Act. 

<  10  G.  4,  c.  cx3dv. ;  1  &  2  W.  4,  c  Ixxvi. ;  1  &  2  V.,  c.  cL  ;  8  &  9  V.,  c  101. 
*  8  &  9  v.,  C  101,  §§  6,  7  ;  and  8  &  9  v.,  c  113,*§  1,  dted  ante,  §  7. 
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duly  made  and  confirmed.^  So,  the  prodnction  of  a  printed  copy 
of  the  by-laws  made  by  the  Metropolitan  Board  of  Works,  or  by  a 
district  board,  or  vestry,  nnder  the  Metropolis  Local  Management 
Act  of  1855,  ''  if  authenticated  by  the  seal  of  the  board  or  Tesiiy, 
shall  be  evidence  of  the  existence,  and  of  the  due  making,  confima- 
tion,  and  publication  of  such  by-laws,  in  all  prosecutions  under  the 
same,  without  adducing  proof  of  such  seal,  or  of  the  fact  of  anek 
confirmation  or  publication  of  such  by-laws."'  So,  any  by-law 
made  by  the  Municipal  Corporation  of  Dublin  may  be  proved  by  a 
copy  under  the  corporate  seal,  provided  it  [contain  a  declaratioii 
signed  by  the  Lord  Mayor  that  the  by-law  has  been  duly  made, 
published,  and  allowed,  and  is  still  in  force.^ 

§  1658.  By-laws  made  in  belaud^  under  the  Common  Lodg-  f^^ 
ing  Houses  Acts  are  provable  by  copies  signed  or  sealed  by  the 
proper  local  authority,  and  countersigned  by  some  person  or  persons 
duly  representing  the  Local  Gbvemment  Board.^  So,  the  special 
ndes  which  are  established  in  any  coal  mine,  or  metalliferons  mine, 
under  the  Acts  of  85  &  86  Y.,  cc.  76  &  77,  as  well  as  those  m 
force  in  certain  factories  under  '^  The  Factory  Acts  Extension  Act, 
1864,''  ^  may  respectively  be  proved  by  a  copy  certified  nnder  the 
hand  of  one  of  the  Government  Inspectors ;  and  sndi  eopy  is 
also  evidence  that  the  rules  have  been  duly  established.^  Again, 
a  printed  copy  of  the  regulations  made  by  any  Metropolitan  Water 
Company  for  the  purpose  of  preventing  the  waste,  misnse,  or 
contamination  of  water,  if  dated,  and  purporting  to  be  made  as 
in  "  The  Metropolis  Water  Act,  1871,"  is  pointed  out,  aod  to 
be  authenticated  by  the  ^eal  of  such  company,  is  *'  conclusive 
evidence  of  the  existence,  and  of  the  due  making,  confirmatioQ, 


>  37  &  38  v.,  c.  67,  §  8.  M8  &  19  V.,  c.  120,  §  20a 

3  12  &  13  v.,  c.  97,  §  20. 

^  23  &  24  v.,  c.  26,  §§  4,  5,  Ir. ;  29  &  30  V.,  c.  44,  §§  21,  23,  Ir. ;  35  &  36 
v.,  c.  69,  §§  2,  5,  Ir. 

*  These  would  seem  to  be  either  the  Under  Secretary  to  the  Loid  Lienteiuint, 
or  the  president  or  vice-president  of  the  Board,  or  any  two  other  membeis  ul 
the  Board,  "  both  executing."    See  36  &  36  V.,  c.  60,  §  4,  Ir. 

•  27  &  28  v.,  c.  48. 

7  See  35  &  36  V.,  c.  76,  §  50,  and  c.  77,  §  30  j  27  ^  25  V.,  c.  48>  §  :•. 
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and  publication,  of  such  regulations  in  all  prosecutions  or  proceed- 
ings under  the  same,  without  adducing  proof  of  such  seals,  or  of 
the  bet  of  such  confirmation  or  publication  of  such  regulations, 
or  of  any  of  the  requirements  of  the  Act  relative  thereto  having 
been  complied  with."^  The  by-laws  made  by  the  conservators  of 
the  Thames,  since  the  commencement  of  the  year  1865,  are  provable 
by  copies  purporting  to  be  printed  by  direction  of  the  conservators, 
and  authenticated  by  the  common  seal,  and  by  the  signature  of 
their  secretary ;  and  every  such  copy  is  conclusive  evidence  of  such 
by-law,  and  of  the  due  making  and  allowance  thereof,  without  proof 
of  such  seal  or  signature.^  Somewhat  similar  provisions  are  also 
to  be  found  in  the  Salmon  Fisheries  Act,  1878,  for  facilitating  the 
proof  of  by-laws  made  by  any  Board  of  Conservators  for  a  fishery 
district.^  It  is  worthy  of  notice  that  *'  The  Explosives  Act,  1875,"^ 
though  it  contains  several  elaborate  provisions  for  the  making  and 
publication  of  by-laws  with  respect  to  the  loading  and  conveyance  of 
gunpowder,'^  has  no  clause  to  regulate  or  simplify  the  mode  of 
proving  such  rules.  The  rules  and  by-laws  made  by  trustees  of  docks, 
under  the  Passengers  Act,  1855,  for  regulating  the  embarkation 
and  landing  of  emigrants,  and  for  licensing  emigrant  porters,  are 
subject  to  a  different  mode  of  proof ;  for  their  validity  depends  on 
the  approval  of  a  Secretary  of  State,  who  must  authorise  their  pub- 
lication in  the  **  London  Gazette,"  ''  which  publication  shall  for  all 
purposes  be  deemed  conclusive  evidence  of  such  rules  and  by-laws, 
and  of  the  approval  thereof  by  such  Secretary  of  State.*'  ^ 

§  1659.  Under  ''  the  Municipal  Corporations  Evidence  Act, 
1873,''  the  production  of  a  written  or  printed  copy  of  any  by-laws 
made  by  the  council  of  a  borough,  either  under  the  Municipal  Cor- 
porations Act  of  1885,^  or  under  any  present  or  future  general  or 
local  Act,  authenticated  by  the  common  seal  of  the  borough,  ^'  shall 
be  evidence  until  the  contrary  is  proved,  of  the  due  nuiking  and 
existence  of  such  by-laws,  and,  if  so  stated  in  such  copy,  of  the 


»  34  &  35  v.,  c  113,  §  25.  «  27  &  28  V.,  c.  113,  §  33. 

»  36  &  37  v.,  c.  71,  §  45.  *  38  &  39  V.,  c  17. 

*  §§  34—38,  84.  •  18  &  IJ)  V.,  c.  119,  §  82. 

'  Mwdeacribed  in  the  enactment  under  recital  iis  "  6  &  6  V.,  c.  73."    The 
chapter  should  be  76.    See  also  38  &  39  V.,  c  55,  §  187. 
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same  by-laws  having  been  approved  and  confirmed  by  the  authority 
whose  approval  or  confirmation  is  or  shall  be  required  to  the  makiiig 
or  enforcing  of  such  by-laws  in  all  legal  proceedings,  without 
further  proof  of  the  making  of  such  by-kws,  or  of  such  appioval  or 
confirmation,  or  of  the  said  common  seal."^  Again,  by-laws  made, 
under  the  Public  Health  Act,  1875,^  by  any  Local  Authority  other 
than  the  council  of  a  borough, — ^whether  they  relate  to  scaTengiiig 
and  cleansing,'  or  to  the  keeping  of  animals,^  or  to  common  lodging 
houses,^  or  to  ofiensive  trades,^  or  to  mortuaries,^  or  to  new  build- 
ings,^ or  to  public  pleasure  grounds,^  or  to  markets,^^  or  to  slaughter 
houses,^^  or  to  the  licensing  of  horses,  boats,  &c.,  for  hire,^^  or  to 
hop  pickers,^ — are  provable  by  copies  signed  and  certified  by  the 
clerk  of  such  authority  to  be  true  copies  and  to  have  been  duly  oon- 
firmed;  and  every  such  copy  ''shall  be  evidence,  until  the  contraiy 
is  proved,  in  all  legal  proceedings  of  the  due  making,  confirmatioQ, 
and  existence  of  such  by-laws  without  further  or  other  proof.*' ^^ 

§  1660.^^  The  admissibility  akd  effect  of  pubuo  doouicents,  f  ^^ 
as  instruments  of  evidence,  will  next  be  considered.  And  here, 
following  ihe  same  course  which  was  pursued,  when  explaining  in 
what  manner  public  documents  might  be  proved,  attention  will 
Jir8t  be  drawn  to  Statutes,  State  Papers,  and  other  vmtings  of  a 
cognate  character.  With  respect  to  these  documents,  it  may  be 
generally  observed,  that,  provided  they  have  been  duly 


'  36  &  37  Y.,  c.  33,  §  2.  As  to  pleading  such  by-laws,  see  Elwood  v.  Bullock, 
6  Q.  B.  384 — 388.  For  other  enactments  respecting  the  making  and  proctf  ol 
by-laws,  see  "  The  Irish  Municipal  Corporation  Act,"  3  &  4  Y .,  c  108,  §§  125 
—127  ;  «  The  Markets  and  Fairs  Clauses  Act,  1847,"  10  &  11  Y.,  c.  14,  §§  42 
—-49;  "The  Commissioners  Clauses  Act,  1847,"  id.  c.  16,  §§  96—98;  "The 
Harbours,  Docks,  and  Piers  Clauses  Act,  1847,"  id.  c.  27,  §§  83—00 ;  "The 
Towns  Improvement  Clauses  Act,  1847,"  id.  c.  34,  §§  200—207;  and  "The 
Town  Police  Clauses  Act,  1847,"  id.  c.  89,  §  71. 

»  38  &  39  Y.,  Q.  65,  §§  182—188,  326.  This  last  sect  enacts,  that  all  by- 
laws made  imder  any  of  the  Sanitary  Acts,  not  inconsistent  with  this  Act, 
"  shall  be  deemed  to  be  by-laws  under  this  Act." 

'  §  44.  M  44.  »  §§  80,  9a 

•  §  113.  '  §  141.  »  §  157. 

»  §  164.  w  §  167.  »  §  169. 

"  §  172.  "  §  314.  "  §  186L 

"  Gr.  Ev.  §  491,  in  some  part. 
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caied  in  some  one  of  the  modes  stated  above,  and  their  contents 
be  pertinent  to  the  issue,  they  will  be  admissible,  either  as  prima 
&cie  or  as  conclusive  proof  of  the  feu^ts  directly  stated  in  them ; 
and  in  many  cases  they  will  be  received  in  evidence  even  of  such 
matters  as  are  inserted  in  them  by  way  of  introductory  recital. 
Thus,  where  certain  public  statutes  recited  that  great  outrages  had 
been  committed  in  a  particular  part  of  the  country,  and  a  public 
proclamation  was  issued,  with  similar  recitals,  and  offering  a  reward 
for  the  discovery  and  conviction  of  the  perpetrators,  these  were 
held  admissible  and  sufficient  evidence  of  the  existence  of  those 
outrages,  to  support  the  averments  to  that  effect  in  an  information 
for  a  libel  on  the  Government  in  relation  thereto.^  So,  a  recital  of 
a  state  of  war,  in  the  preamble  of  a  public  statute,  is  good  evidence 
of  its  existence,  and  the  war  will  be  taken  notice  of  without  proof, 
whether  this  nation  be  or  be  not  a  party  to  it.^  So,  a  recital  of 
relationship,  even  in  a  private  Act,  has  been  received  by  the  House 
of  Lords  as  cogent  evidence  of  pedigree  in  a  peerage  case ;  because 
such  recitals  used  never  to  be  inserted  in  a  private  Act,  unless 
their  truth  had  first  been  ascertained  by  the  judges,  to  whom  the 
bill  had  been  referred.'  As,  however,  the  evidence  in  support  of 
private  bills  is  no  longer  submitted  to  the  judges  for  approval, 
recitals  inserted  in  them  since  this  change  in  the  practice  would 
seem  to  be  inadmissible  ;^  for,  as  a  general  rule,  a  local  or  private 
statute,  though  it  contains  a  clause  requiring  it  to  be  judicially 
noticed,  is  not,  as  against  strangers,  any  evidence  of  the  fiEMHis 
recited  ;^  neither  does  it  affect  the  public  with  a  knowledge  of  its 
contents.^  The  recitals,  too,  in  a  public  Act  are  not  conclusive 
evidence ;  and,  therefore,  where  the  Schedule  of  the  Municipal  Cor- 
poration Act  described  a  place  as  an  existing  borough,  proof  was 
admitted  to  show  that  this  description  was  false  J 

^  R.  V.  Sutton,  4  M.  &  Sel.  532. 

3  B.  t;.  De  Beienger,  3  M.  &  Sel.  67,  69. 

»  Wharton  Peer.,  12  CL  &  Fin.  302 ;  Shi-ewsbury  Peer.,  7.  H.  of  L.  Gul  13, 14. 

•  Sbiewsbuiy  Peer.,  7  H.  of  L.  Cos.  13,  per  Ixl.  St.  Leonards. 

•  Bxett  V.  Beales,  H.  &  M.  421  ;  Taylor  v.  Parry,  1  M.  &  Gr.  604,  619, 622  ; 
D.  of  Beaufort  «.  Smith,  4  Ex.  R.  450,  470 ;  Cowell  v.  Chambers,  21  Beav. 
619 ;  Mills  v.  May.  of  ColcheHter,  36  L.  J.,  C.  P.  214,  per  AVilles,  J. 

•  Ballard  v.  Way,  1  M.  &  W.  529,  i)er  Ld.  Abinger. 
'  R.  V.  Greene,  6  A.  &  £.  548. 
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§  1661.^  The  Speech  of  the  Sovereign  in  opening  Parliament,  and  i  ^ 
the  Address  of  either  House  to  the  Grown^  wonld  seem  to  be 
evidence,  in  the  nature  of  reputation,  of  the  public  matters  thej 
recite.'  The  Journals,  also,  of  either  House  are  the  pn>per 
evidence  of  the  action  of  that  House  upon  all  matters  before  it, 
whether  legislative,  ministerial,  or,  in  the  Lords*  House,  jodidaL' 
The  committee  of  privileges  has  even  admitted  an  entry  in  their 
Journals  as  evidence  of  limitations  in  a  patent  of  peerage,  withoat 
requiring  the  production  of  the  patent.^  So,  a  foreign  dedaiatioa 
of  war,  transmitted  by  the  British  Ambassador  to  the  Secretazy  of 
State's  ofSce,  and  produced  by  a  clerk  from  that  office,  is  sufficifiDt 
evidence  to  prove  the  date  of  the  commencement  of  hostilities 
between  two  foreign  states.^  How  far  diploinaiic  corrcspandenee 
may  go  to  establish  the  fsicts  recited,  does  not  clearly  appear  ;*  but, 
in  America,  such  correspondence,  communicated  by  the  President 
to  Congress,  has  been  held  sufficient  evidence  of  the  acts  of  foreign 
governments  and  functionaries  therein  narrated;^  and  in  that 
countiy,  it  seems  to  be  generally  admissible,  whenever  the  iacts 
recited  are  not  the  principal  points  in  issue,  but  are  required  to  be 
proved,  merely  in  order  to  support  some  introductory  averment  in 
the  pleadings.^ 

§  1662.  Under  "The  Documentary  Evidence  Act,  1868,"  the  §1^ 
Government  Gazette, — ^which  term  applies  equally  to  the  London, 
the  Dublin,  and  the  Edinburgh  Gazettes,* — ^is,  as  already  pointed 
out,^^  prima  fade  evidence  of  any  proclamation,  order,  or  re- 
lation "  issued  by  her  Majesty,  or  by  the  Privy  Council,  or  by  any 
of  the  principal  departments  of  the  govemment.^^  At  common  law. 


»  Qr.  Ev.  §  491,  slightly. 

«  R.  «.  Francklin,  17  How.  St.  Tr.  636—638. 

'  Jones  V.  Randall,  1  Cowp.  17 ;  Root  v.  King,  7  Cowen,  613. 

*  Ld.  Duflferin's  case,  4  a.  &  Fin.  568 ;  Saye  &  Sele  Peer.,  1  H.  of  L.  Cas. 
507,  510.  '  Thelluson  v.  Coaling,  4  Ecp.  266. 

«  See  R.  V.  Francklin,  17  How.  St.  Tr.  608. 

'  RadcliiTe  v.  Uu.  Ins.  Co.,  7  Johns.  38,  51 ;  Talbot  v.  Seenian,  1  Cnuieh.  1, 
37,  38. 

^  Radcliffe  v.  Un.  Ins.  Co.,  7  Johns.  51,  per  Kent,  C.  J. 

»  31  &  32  v.,  c.  37,  §  5.  »  Ante,  §  15i7. 

"  31  &  32  v.,  c.  37,  §  2. 
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too,  the  Gazette  is  admissible  evidence  of  the  other  Acts  of  State, 
saoh  as  addresses  received  by  the  Growiii  and  the  like.^  But  in 
regard  to  the  acts  of  public  fonctionaries,  which  have  no  relation, 
or  only  a  slight  relation,  to  the  affairs  of  government, — snch  as  the 
appointment  of  an  officer  to  a  commission  in  the  army,^  or  the 
Qaeen*s  grant  of  land  to  a  subject,' — ^the  Oazette,  unless  rendered 
admissible  by  statute,  cannot  in  general  be  read  in  evidence. 

§  1663.  In  some  few  cases,  the  Legislature  has  expressly  made  §  1476 
this  paper  conclusive  evidence  of  certain  facts,  which  are  directed  to 
be  published  in  it.^  For  instance,  the  production  of  the  Dublin  ' 
Oazette,  **  purporting  to  be  printed  and  published  by  the  Queen's 
authority,"  and  containing  any  proclamation,  warrant,  order,  or 
notice  under  the  Irish  Peace  Preservation  Acts,'  is  conclusive 
evidence  of  all  the  facts  and  circumstances  necessary  to  authorise 
the  issuing  of  any  such  instrument ;  and  every  such  instrument 
shall  be  deemed  in  all  courts  to  have  been  issued  in  conformity  with 
Buch  Acts.^  So,  the  Dublin  Gazette  is  conclusive  evidence  of  any 
order  published  in  it,  which  purports  to  have  been  made  by  the 
Lord  Lieutenant  in  Council  under  the  provisions  of  the  Irish 
County  Boundaries  Acts  J  Again,  all  rules  and  special  rules  made 
nnder  "  the  General  Prisons,  Ireland,  Act,  1877,'*  either  by  the  Lord 
Lieutenant  or  by  the  General  Prisons  Board,  may  be  conclusively 
proved  by  the  production  of  the  Dublin  Gazette,  in  which  they  have 
been  published.^  So,  the  statutes,  which  respectively  regulate  the 
issue  of  Bank  notes  in  England  and  Ireland, — after  requiring  the 


1  R.  9.  Holt,  5  T.  R.  436,  443 ;  Att-Qen.  v,  Tlieakstone,  8  Price,  89 ; 
Picton's  case,  30  How.  St.  Tr.  493 ;  Van  Omeron  v.  Dowick,  2  Camp.  44  ;  B. 
N.  P.  226. 

•  R.  t».  Gardner,  2  Camp.  513,  per  Ld.  Ellenl)oroiigli  ;  Kirwan  if.  Cockburn, 
6  Esp.  233,  per  id. 

•  R.  V.  Holt,  5  T.  R.  443,  per  Ld.  Kenyon. 

4  See  29  &  30  v.,  c.  117,  §  33 ;  and  31  &  32  Y.  c.  59,  §  29,  Ir.,  cited  ante, 
§  1620. 
M9  &  20  v.,  c.  36,  Jr. ;  28  &  29  V.,  c.  118,  Ir. ;  38  V.,  c  14,  Ir. 

•  28  &  29  v.,  c.  118,  §  2,  Jr. ;  34  &  35  V.,  c.  25,  §  5. 
7  35  &  36  v.,  c  48,  §  3. 

•  40  &  41  y«  c.  49,  §  57,  Ir.  As  to  the  proof  of  the  English  prison  rales,  see 
ante,  §  1527,  n.  2. 
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Commissioners  of  Stamps  and  Taxes  to  publish  in  the  London  and 
Dublin  Gazettes  respectively  certificates  containing  certain  parti- 
culars,— enact  that  the  Gazette,  in  which  such  publication  shall  be 
made,  shall  be  condusiYe  evidence  in  all  courts  of  the  amount  of 
bank  notes,  which  the  banker  named  in  the  certificate  is  by  law 
authorised  to  issue  and  have  in  circulation  ;^  the  Irish  Act  adding, 
*'  exclusive  of  an  amount  equal  to  the  monthly  average  amount  d 
the  gold  and  silver  coin  held  by  such  banker  as  herein  provided." 

§  1664.  Again,  an  order  in  Council  under  the  Extradition  Aet^  1 1^ 
1870,  becomes,  on  being  published  in  the  London  Gazette,  '*  con- 
clusive evidence  that  the  arrangement  therein  referred  to  complies 
with  the  requisitions  of  the  Act,  and  that  the  Act  applies  in  the 
case  of  the  foreign  state  mentioned  in  the  order."  ^  So,  the  due 
publication  of  final  notices,  under  the  Acts  relating  to  the  drainage 
of  lands  in  Ireland,'  may  be  conclusively  proved  by  the  production 
of  the  Dublin  Gazette,  in  which  they  shall  be  published.^  So, — as 
already  stated  in  another  connection,^ — some  of  the  most  important 
proceedings  in  bankruptcy  are  capable  of  being  proved,  by  ibe 
production  of  a  copy  of  the  Gazette  in  which  they  have  been 
published. 

§  1666.  Gazettes,  in  common  with  all  other  newspapers,  are  fre-  |  ^^ 
quentiy  offered  in  evidence  with  the  view  of  fixing  an  adversaiv 
with  knowledge  of  certain  facts  advertised  therein ;  but  here  it  is 
always  advisable,  and  sometimes  necessary,  unless  the  case  is 
governed  by  a  special  Act  of  Parliament,  to  furnish  some  evidence, 
from  which  the  jury  may  infer  that  the  party  sought  to  be  affected 
by  the  notice  has  read  it.  This  doctrine  applies  even  to  cases 
where  the  notice  published  in  the  Gazette  relates  to  some  public 
matter,  as,  for-instance,  the  blockade  of  a  foreign  port ;  for  although, 
as  between  nation  and  nation,  the  notification  of  a  blockade  may. 


1  7  &  8  v.,  c.  32,  §  15  ;  8  &  9  V.,  c  37,  §  10,  Ir. 

a  33  &  34  v.,  c.  62,  §  5. 

»  6  &  6  v.,  c.  89,  Ir. ;  8  &  9  V.,  c.  69,  Ir. ;  9  &  10  V.,  c  4,  Ir, ;  10  &  11  T., 
c.  79,  Ir.  *  10  &  11  v.,  c  79,  §  4^  Ir. 

*  Ante,  §  1649.  The  Irisb  Bankrupt  and  Insolvent  Act,  1857,  20  &  SI  Y., 
c.  00,  contains  somewhat  similar  provisions  in  §§  368, 364. 


J 
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from  the  moment  it  is  made  by  one  State  to  the  gOYemment  of 
another,  bind  all  the  subjects  of  the  latter,^  this  rule  will  not 
extend  to  suits  between  private  individuals.  Therefore,  where  an 
action  was  brought  on  a  ship  policy,  and  the  underwriters  urged  in 
defence,  that  the  voyage  was  to  a  port  which  the  master  knew  was 
blockaded,  and  that  consequently  the  policy  was  void,  the  court  held 
that  the  jury  were  justified  in  negativing  any  knowledge  on  the  part 
of  the  master,  though  it  appeared  that  he  was  in  this  country  some 
time  after  the  publication  of  the  Gazette  in  which  the  blockade 
was  notified.* 

§  1666.  The  Gazette  containing  a  notice  of  dissolution  of  part-  §  1479 
nership  will,  indeed,  be  admissible  without  any  additional  proof,  as 
against  all  persons  who  have  hod  no  previous  dealings  with  the 
firm;'  and  even  against  those  who  have  had  such  dealings,  it  will, 
after  formal  proof  of  the  actual  dissolution  by  producing  the  deed, 
be  evidence  to  show  that  the  partnership  was  openly  dissolved.^ 
Still,  in  order  to  deprive  the  old  correspondents  of  the  firm  of  their 
right  of  action  against  the  retiring  partner,  further  evidence  must 
be  given  than  the  mere  production  of  the  Gazette  in  which  notice 
of  dissolution  has  been  inserted;^  and  if  the  defendant  be  not  in  a 
condition  to  prove  that  a  circular  was  sent  in  due  course  to  the 
plaintiff,  he  must  at  least  show  fitcts,  from  which  an  inference  may 
be  drawn  that  the  plaintiff  has  seen  the  notice.  This  may  be  done 
in  a  variety  of  ways,  as  by  proving  that  the  plaintiff  has  been  in  the 
habit  of  taking  in  the  Gazette  or  other  newspaper,  or  has  attended 
a  reading-room  where  it  was  taken  in,  or  has  shown  himself 
acquainted  with  other  articles  in  the  number  containing  the  notice, 
or  has  evinced  an  unusual  interest  in  the  affairs  of  the  partnership, 
and  the  like.^    But  it  seems  not  enough  to  prove  that  the  news- 


>  Neptunus,  2  Rob.  Adm.  R.  110,  per  Sir  W.  Scott ;  Adelaide,  id.  112,  n. 

s  Hamtt  V.  Wise,  9  B.  &  C.  712. 

«  Godfrey  v.  Tumbull,  1  Esp.  371,  per  Ld.  Kenyon ;  NewBome  v.  Colea,  2 
Camp.  617,  per  Ld.  EUenborougb  ;  Wright  v.  Pulhom,  2  Chit.  R.  121 ;  Hart  v. 
Alexander,  7  C.  &  P.  753,  per  Ld.  ALingcr. 

^  Halt «.  Alexander,  7  C.  &  P.  749,  per  Ld.  Abinger. 

*  Gxaham  v.  Hope,  Pea.  R.  154,  per  Ld.  Kenyon. 

*  Godfrey  v,  Macauley,  Pea.  R  155,  n.  ;  Jenkina  «.  Blizard,  1  Stark.  R.  419, 
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paper  was  circulated  in  the  immediate  neighbourhood  of  the  plain- 
tiff's residence.^ 

§  1667.  The  odmusiMUty  and  effect  of  judicial  records  and  h  -^ 
documents  must  now  be  considered ;  and  first,  as  to  judgments. 
Here,  if  the  object  be  merely  to  prove  the  existence  of  the  judgment^ 
its  date,  or  its  legal  consequetices,  the  production  of  the  record,  or 
the  proof  of  an  examined  copy,  is  conclusiye  evidence  of  the  facts 
against  all  the  world.  This  rests  on  the  ground  that  a  judgment  is 
a  public  transaction  of  a  solemn  character,  which  must  be  presumed 
to  be  fedthfully  recorded.  Therefore,  if  a  party  indicted  for  any 
offence  has  been  acquitted,  and  sues  the  prosecutor  for  malidoos 
prosecution,  the  record  is  conclusive  evidence  for  the  plaintiff  to 
establish  the  fact  of  acquittal,  although  the  parties  are  necessarilj 
not  the  same  in  the  action  as  in  the  indictment;^  but  it  is  no 
evidence  whatever,  that  the  defendant  was  the  prosecutor,  even 
though  his  name  appear  on  the  back  of  the  bill,^  or  of  his  malice, 
or  of  want  of  probable  cause  ;*  and  the  defendant,  notwithstanding 
the  verdict,  is  still  at  liberty  to  prove  the  plaintiff's  guilt.^  So,  a 
judgment  against  a  master  or  principal  for  the  negligence  of  his 
servant  or  agent,  is  conclusive  evidence  against  the  servant  or  agent 
of  the  fact,  that  the  master  or  principal  has  been  compelled  to  pay 
the  amount  of  damages  awarded ;  but  it  is  not  evidence  of  the  &ct 
upon  which  it  was  founded,  namely,  the  misconduct  of  the  savant 
or  agent.^  So,  a  judgment  recovered  against  a  surety  will  be 
evidence  for  him,  to  prove  the  amount  which  he  has  been  compeDed 
to  pay  for  the  principal  debtor ;  but  it  furnishes  no  proof  whatever 


per  Ld.  Ellenborougli ;  Hart  r.  Alexander,^  M.  &  W.  484 ;  Leeson  r.  Holt,  1 
Stark.  R.  186.  As  to  notices  by  carriers  restricting  their  liability,  see  11  G.  4 
&  1  W.  4,  c.  68  ;  Munn  v.  Baker,  2  Stark.  R.  255  ;  Rowley  v.  Home,  3  Bing. 
2.    As  to  similar  notices  by  Railway  or  Canal  Companies,  see  17  &  IS  T., 

c.  31,  §  7. 

»  Norwich  &  Lowestoft  Na^ng.  Co.  r.  Theobald,  M.  &  M.  153,  per  Ld.  Ten- 
terden.  '  Legatt  v.  Tollervey,  14  East,  302. 

»  B.  N.  P.  14 

«  Purcell  V.  Macnamara,  9  East,  361 ;  1  Camp.  199,  S.  C. ;  Indedon  r.  Benr, 
1  Camp.  203,  n.  a.  •  B.  N.  P.  15. 

<  Qreen  «.  New  River  Co.,  4  T.  R  590 ;  Pritchaid  v.  Hitchcock,  6  If.  &  Or. 
166,  per  Cresswell,  J. ;  Tyler  v.  Ulmer,  12  Mass.  166,  per  Ftoker,  C.  J. 
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of  his  having  been  legally  liable  to  pay  that  amount  through  the 
principars  de£ault.^  The  same  doctrine  will  apply  to  other  cases, 
where  the  party  has  a  remedy  over,  as  for  contribution,  or  the  like.'  . 
In  an  action  against  a  surety,  where  the  defence  was  that  the 
plaintiff  had  received  certain  moneys  from  the  principal  in  satisfac- 
tion of  his  damages,  it  was  held  that  the  plaintiff,  on  traversing 
this  plea,  might  put  in  evidence  a  judgment  recovered  from  him 
by  the  assignees  of  the  principal  for  the  amount  so  received  as 
money  had  to  their  use,  not  indeed  as  conclusive  proof  that  the 
money  had  been  paid  to  him  by  the  principal  in  the  way  of 
fraudulent  preference,  but  as  showing  that  he  had  actually  repaid 
the  money  to  the  assignees,  and  as  generally  explaining  the 
transaction.' 

§  1668.  If  the  object  be  to  discredit  a  witness,  by  proving  that  §  1481 
he  has  given  different  testimony  on  a  former  trial,  the  judgment  in 
that  cause,  though  the  litigating  parties  be  strangers,  will  be  admis- 
sible for  the  purpose  of  introducing  the  evidence  of  his  former 
statements.^  So,  upon  an  indictment  for  perjury  conmiitted  on  a 
trial,  the  record  will  be  evidence  to  show  that  such  a  trial  was  had; ' 
and  if  a  party  be  indicted  for  aiding  the  escape  of  a  felon  from 
prison,  the  production  of  the  record  of  conviction  from  the  proper 
custody,  will  be  conclusive  evidence  that  the  prisoner  was  convicted 
of  the  crime  stated  therein.'  So,  where  a  man  brought  ejectment 
as  heir-at-law,  and,  for  the  purpose  of  establishing  his  legitimacy, 
called  his  mother  to  prove  her  marriage  before  his  birth,  a  state- 
ment made  by  her  on  cross-examination,  that  she  had  never  been 
before  certain  magistrates  to  affiliate  her  son,  was  allowed  to  be 
contradicted  by  the  production  of  a  bastardy  order,  which  purported 


»  King  V,  Nonnan,  4  Com.  B.  884, 898. 

'  Powell  V.  Layton,  2  N.  R.  371,  per  Mansfield,  C.  J. ;  Kip  v,  Biigham,  6 
JoluiB,  158  ;  7  Johna.  168  ;  Griffin  v.  Brown,  2  Pick,  304. 
»  Pritchard  «.  Hitchcock,  6  M.  &  Gr.  151. 

*  Claiges  V,  Sherwin,  12  Mod.  343  ;  Foster  v.  Shaw,  7  Seig.  &  R.  156. 

*  R.  V.  lies,  Caa.  temp.  Hardw.  118 ;  B.  N.  P.  243  ;  R.  v.  Hammond  Page, 
2  Esp.  649,  n. 

*  R  V.  Shaw,  R.  &  R.  526.    A  certificate  of  the  conviction  would  also  be 
evidence.    See  ante,  §§  1612—1614. 
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to  have  been  made  on  her  complaint  in  regard  to  the  plaintiff  by  the 
magistrate  in  question.^  So,  in  an  action  against  a  sheriff'  tat 
neglect  in  regard  to  an  execution,  it  is  usual  to  give  in  eyidenoe 
judgments  against  third  persons,  to  show  the  character  in  which  the 
plaintiff  claims,  and  the  amount  of  damage  he  has  sustained.*  So, 
if  A.  sues  the  sheriff  for  trespass  to  his  goods,  the  latter  may  girs 
in  eyidence  a  judgment  against  B.,  and  then  show  that  he  seized 
the  goods  by  virtue  of  a  fieri  facias  upon  that  judgment,  and  that 
the  goods  belonged  to  B.^  So,^  where  the  judgment  constitates  one 
of  the  muniments  of  a  party's  title  to  land  or  goods, — as  where  a 
deed  was  made  under  a  decree  in  Chancery,^  or  goods  were  porehased 
at  a  sale  made  by  a  sheriff  upon  an  execution,^ — ^the  record  may  be 
given  in  evidence  against  a  party  who  is  a  stranger  to  it.  So,  in  an 
action  to  recover  lands,  a  decree  in  a  suit  between  the  defendant's 
father,  and  other  persons  unconnected  with  the  plaintiff,  which 
directed  that  the  father  should  be  let  into  possession  of  the  estate 
as  his  own  property,  has  been  held  admissible  on  behalf  of  the 
defendant,  not  as  proof  of  any  of  the  fEicts  therein  stated,  but  for 
the  purpose  of  explaining  in  what  character  the  fEither,  throogh 
whom  the  defendant  claimed,  had  afterwards  taken  actual  possessioii 
of  the  estate.®  Many  other  instances  might  be  given  of  the  admis- 
sibility of  judgments  inter  alios,  where  the  record  is  matter  of 
inducementy  or  merely  introductory  to  other  evidence ;  but  those 
cited  will  sufEice  to  illustrate  the  principle. 

§  1669.  Adjudications  are  sometimes  tendered  in  evidence  bt  \)/k 
the  purpose  of  protecting  the  magistrates  who  pronounced,  and  die 
officers  who  enforced,  them,  against  an  action  of  trespasa.    And 
here  the  rule  of  law  is,  that,  provided  the  adjudication,  when  r««d 


1  Watson  r.  Little,  29  L.  J.,  Ex.  267  ;  5  H.  &  N.  472,  S.  C. 

'  It  should  here  be  noted  that  a  sheriff  is  no  longer  liable  to  an  action  Ibr 
an  escape,  40  &  41  V.,  c.  21,  §  31 ;  40  &  41  V.,  c.  49,  §  43,  Ir. 

»  Davies  v,  Lowndes,  1  Bing.  K  C.  607,  per  Tindal,  C.  J. ;  Adams  r,  Baldi, 
6  Greenl.  188.  M  g^^  £^  g^ 

»  Gr.  Ev.  §  639,  as  to  three  lines. 

•  Barr  v,  Gratz,  4  Wheat.  213. 

'  1  St.  Ev.  256 ;  Witmer  «.  Schlatter,  2  Rawle,  359 ;  Jackson  r.  Wood,  3 
Wend.  27,  34 ;  Fowler  v.  Savage,  3  Conn.  90,  96. 

8  Davies  v,  Lowndes,  6  M.  &  Gr.  471,  520 ;  I  Bing.  N.  C.  607,  S.  C, 
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in  connexion  with  the  other  proceedings,  shows,  either  expressly  or 
by  fair  and  necessary  inference,  that  the  jndge  had  jurisdiction  over 
the  subject-matter,  it  will  famish  conclusive  evidence  of  the  truth 
of  the  facts  stated  in  it,  even  if  those  facts  are  necessary  to  give  the 
judge  jurisdiction;^  or,  perhaps,  it  may  be  more  correctly  stated, 
that  the  production  of  the  judgment  and  of  the  proceedings  on 
which  it  is  founded,  will  be  a  bar  to  all  inquiry  respecting  the  truth 
or  &lsehood  of  the  fisicts  stated,  and  will  conclusively  establish  the 
immunity  of  the  judge.^  The  above  doctrine,  which  is  essential  to 
the  administration  of  the  law, — since,  without  it,  who  would  be 
found  so  bold  as  to  act  as  a  magistrate  ? — is  occasionally  prayed  in 
aid  for  the  protection  of  judges  of  even  courts  of  record ;  because, 
although  by  an  excellent  la#of  very  great  antiquity,  no  action  will 
lie  against  such  personages  for  an  erroneous  judgment,  or  for  any 
other  act  done  by  them  in  the  exercise  of  their  judicial  functions, 
and  within  the  general  scope  of  their  jurisdiction,' — ^yet  this  pro- 
tection does  not  extend  to  cases  where  the  judge,  either  wilfully,  or 
nnder  a  mistake  not  of  hct  but  of  law,  acts  wholly  without  juris- 
diction.^ Still,  the  rule  in  question,  though  sometimes  available  on 
occasions  of  greater  importance,  is  generally  applied  to,  and  will 
certainly  be  best  illustrated  by,  those  cases,  in  which  justices  of 
the  peace  have  been  sued  by  parties  who  imagined  themselves 
wronged  by  a  conviction  or  order. 

§  1670.  Brittain  v.  Einnaird  ^  is  a  leading  authority  on  this  sub-  §  1433 
ject.    That  was  an  action  of  trespass  against  magistrates  for  taking 
and  detaining  a  vessel.    At  the  trial  it  appeared  that  the  vessel  was 

>  See  and  compare  Taylor  v.  Clemson,  2  Q.  B.  1031,  1032,  per  Tindal, 
C.  J.,  delivering  the  judgment  of  Ex.  Ch. ;  Basten  v.  Carew,  3  B.  &  C.  652, 
6S3,  per  Ld.  Tenteiden ;  Brittain  v,  Kinuoird,  1  B.  &  B.  437,  per  Dallas, 
C.  J. ;  442,  443,  per  Richardson,  J. ;  Betts  v.  Bagley,  12  Pick.  572,  582,  per 
Shaw,  C.  J. 

«  Aldridge  v,  Haines,  2  B.  &  Ad.  408,  per  Parke,  J. ;  1  St.  Ev.  255. 

»  Gamett  v.  Ferrand,  6  B.  &  C.  611,  625  ;  9  D.  &  R.  657,  S.  C. ;  Floyd  v. 
Barker,  12  Co.  25 ;  Fray  v.  Blackburn,  3  B.  &  S.  576 ;  Scott  v.  Stansfield,  3 
Law  Rep.,  Ex.  220 ;  37  L.  J.,  Ex.  155,  S.  C. 

«  Houlden  v.  Smith,  14  Q.  B.  841 ;  Calder  v,  Ualket,  3  Moo.  P.  C.  R.  28. 

*  1  B.  &  B.  432.  In  Mould  v.  Williams,  5  Q.  B.  473,  Coleridge,  J.,  observed, 
'*  Brittain  v.  Kinnaird  has  been  oftener  recognised  than  almost  any  modem 
case.*    See  Ayrton  v.  Abbott,  14  Q.  B.  1. 
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seized  by  the  defendants,  as  magistrates,  under  the  Bum-boat  Act 
now  repealed,^  and  the  plaintiff  sought  to  prove  that  it  was  not  a 
boat  within  the  meaning  of  the  Act ;  but  this  he  was  not  permitted 
to  do,  on  the  ground  that  the  conviction  was  the  only  evidence  of 
what  the  magistrates  had  determined.  The  conviction  was  then 
put  in,  and  as  no  defects  appeared  upon  the  face  of  it,  and  as  the 
vessel  was  there  called  a  boat,  it  was  held  to  constitute  a  conclushe 
defence  to  the  action,  and  the  plaintiff  was  accordingly  nonsuited.  On 
a  motion  for  a  new  trial,  it  was  strongly  urged  that  the  magistrates 
had  no  right  to  assume  to  themselves  jurisdiction,  by  calling  that  a 
boat  which  was  in  fact  a  ship ;  and  it  was  asked  whether  a  justioe 
could  seize  a  seventy-four  gun  vessel,  and  then  justify  the  legal 
detention  by  describing  it  in  the  conviction  as  a  boat.  To  this  it 
was  answered  by  the  court,  that,  supposing  such  a  thing  done,  the 
conviction  would  still  be  conclusive,  and  the  party  would  be  without 
civil  remedy,  though  a  decision  so  gross  would  undoubtedly  be  good 
ground  for  a  criminal  proceeding  against  the  justice ;'  and  Bichaid- 
son,  J.,  observed,  **  whether  the  vessel  in  question  were  a  boat  or 
not,  was  a  fact  on  which  the  magistrate  was  to  decide,  and  the 
fallacy  is  in  assuming  that  the  fact  which  the  magistrate  has  to 
decide  is  that  which  constitutes  his  jurisdiction.  If  a  tact  decided 
as  this  has  been  might  be  questioned  in  a  civil  suit,  the  magistnte 
would  never  be  safe  in  his  jurisdiction."* 

§  1671.  Again,  where  a  justice  acting  under  the  Highway  Act,*  |l^ 
had  issued  an  order  for  the  removal  of  certain  timber  encumbering 
the  highway,  and  an  action  of  trespass  was  in  consequence  brought 
against  him  by  the  owner  of  the  timber,  it  was  held  that  the  plain- 
tiff could  not  prove,  in  contradiction  to  the  order,  that  the  place 
where  the  wood  was  lying  was  no  part  of  the  highway.*  So,  where 
two  magistrates  were  sued  in  trespass  for  having  given  the  plaintiffs 
landlord  possession  of  a  farm  as  a  deserted  farm,  under  the  Act  of  11 


>  2  G.  3,  c.  28  ;  repealed  by  2  &  3  V.,  c  47,  §  24. 

M  B.  &  B.  438,  439 ;  cited  with  approbation  by  Coleridge,  J,,  in  R  t 
Buckinghamsliire  Js.,  3  Q.  B.  809. 

"  1  B.  &  B.  442,  cited  by  Ld.  Denman  as  an  admirable  judgment  in  R.  t 
Bolton,  1  Q.  B.  74.  *  5  &  6  W.  4,  c  50,  §  71 

»  Mould  V.  Williams,  5  Q.  B.  469. 
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G.  2,  c.  19,  §  16,  the  production  of  the  record  of  their  proceedings, 
which  set  forth  the  &cts  necessary  to  give  them  jurisdiction,  and  by 
which  it  appeared  that  they  had  pursued  the  directions  of  the 
statute,  was  held  to  be  a  conclusiYe  answer  to  the  action,  and  the  ' 
plaintiff,  consequently,  was  not  permitted  to  prove  that  the  farm, 
in  point  of  fact,  was  not  deserted.^  Many  other  cases  might  be 
cited  in  support  of  the  general  proposition,  that  where  (supposing 
the  facts  alleged  to  be  true)  a  magistrate  or  other  judicial  personage 
has  jurisdiction,  his  jurisdiction,  and  consequent  immunity  from  an 
action,  cannot  be  made  to  depend  upon  the  truth  or  falsehood  of 
those  facts,  or  on  the  sufficiency  or  insufficiency  of  the  evidence 
adduced  for  the  purpose  of  establishing  them.' 

§  1672.  It  must  be  carefully  remembered,  that  this  rule  protects  §  1485 
justices  only  when  acting  in  a  judicial  capacity.  Therefore,  if  an 
action  of  trespass  be  brought  against  magistrates  for  issuing  a 
warrant  of  distress  to  enforce  payment  of  a  highway-rate,  they  will 
have  no  defence,  should  the  rate  prove  invalid ;  for  although  the 
rate  must  be  good  in  order  to  give  them  jurisdiction,  they  cannot 
judicially  decide  upon  its  vaUdity,  and  the  consequence  is,  that  their 
warrant  cannot  be  any  evidence,  still  less  conclusive  evidence,  of 
any  &ct  on  which  the  validity  of  the  rate  depends.'  The  same 
doctrine  applies  to  warrants  of  distress  for  borough  rates  issued  by 
the  mayor  ;^  and  it  was  also  formerly  applicable  to  all  distress 
warrants,  which  had  been  granted  by  justices  for  the  purpose  of 
compelling  the  payment  of  a  poor-rate.  It  is  now,  however,  enacted 
by  §  4  of  the  Act  of  11  &  12  V.,  c.  44,  "  that,  where  any  poor-rate 
shall  be  made,  allowed,  and  published,  and  a  warrant  of  distress 
shall  issue  against  any  person  named  and  rated  therein,  no  action 


1  Basten  v,  Corew,  3  6.  &  C.  649. 

'  Cave  V.  Mountain,  1  M.  &  Gr.  25*7,  262,  cited  with  approbation  in  R.  v. 
Bolton,  1  Q.  B.  76  ;  In  re  Clarke,  2  Q.  B.  619  ;  Anon.,  1  B.  &  Ad.  382  ;  R.  v. 
Walker,  2  M.  &  Rob.  467,  per  Coltman,  J. ;  Gray  v,  Cookson,  16  East,  13  ;  R. 
r.  Hickling,  7  Q.  B.  880. 

'  Mould  V.  Williams,  5  Q.  B.  476,  per  Ld.  Denman  ;  Weaver  v.  Price,  3  B. 
&  Ad.  409  ;  Morrell  v.  Martin,  3  M.  &  Gr.  593,  per  Tindal,  C.  J. ;  Ld.  Amherst 
V.  Ld.  Somers,  2  T.  R.  372  ;  Nicholls  v.  Walker,  Cro.  Car.  394. 

*  Femley  r.  Worth  ington,  1  M.  &  Gr.  491.  See  Newbould  v.  Coltman,  6 
Ex.  R.  189. 
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shall  be  brought  against  the  justice  or  justices  who  shall  have 
granted  such  warrant,  by  reason  of  any  irregularity  or  defect  in 
^the  said  rate,  or  by  reason  of  such  person  not  being  liable  to  be 
rated  therein." 

§  1678.  In  many  cases  a  judgment  is  tendered  in  eyidenoe,  not  i  ^^ 
merely  to  prove  its  existence  and  its  legal  consequences,  or  to  pro- 
tect the  party  who  pronounced  it  against  legal  proceedings,  but  in 
order  to  conclude  an  opponent  upon  the  f<icU  determined  ;  and  for 
this  purpose,  the  rules  which  govern  the  admissibility  of  the  record 
will  vary  according  to  the  nature  of  the  judgment.  Thus,  if  it  be 
a  jvdgment  in  rem,  it  will  bind  all  persons  whomsoever ;  and  this 
too,  probably,  although  it  has  not  been  pleaded;^  but  if  it  be  a 
judgment  inter  partes,  it  will,  in  general,  bind  only  parties  and 
privies  thereto;'  and  even  as  against  them,  it  will  not,  as  it  seems, 
be  regarded  as  absolutely  conclusive  evidence,  unless  it  be  speciallj 
pleaded  by  way  of  estoppel.' 


1  See  2  Smith,  L.  C.  661,  682 ;  Hannaford  v.  Hunn,  2  C.  &  P.  155,  per 
Abbott,  a  J. ;  Cammell  v.  Sewell,'3  H.  &  N.  646,  647 ;  id  5  H.  &  X.  742; 
Magratb  v.  Hardy,  4  Bing.  N.  C.  796,  per  Tindal,  C.  J. 

»  2  Smith,  L.  C.  664, 668. 

■  Ante,  §  91 ;  post,  §§  1684.  In  ♦  America  the  weight  of  anthoritr  is  in 
&your  of  the  conclusiveness  of  a  judgment,  when  given  in  evidence,  althon^ 
not  pleaded  by  way  of  estoppel.  Kilheffer  v,  Herr,  17  Seig.  &  R  32S,  326 ; 
Shafer  v.  Stonebraker,  4  Gill  &  J.  345 ;  Cist  v.  Zeigler,  16  Sergi  &  R  S&2; 
Betts  V.  Starr,  5  Com.  650,  663  ;  Preston  v.  Harvey,  2  H.  &  Mun.  55  ;  Eeti]]  r. 
Taul,  2  Yerg.  467,  471 ;  Lawrence  v.  Hunt,  10  Wend.  83,  84 ;  Mar^  r.  Pier,  4 
Rawle,  288,  289.  In  this  last  case  the  point  was  briefly  but  forcibly  aigaed  by 
Kennedy,  J.,  in  the  following  terms: — "The  propriety  of  those  dedskvLs 
which  have  admitted  a  judgment  in  a  former  suit  to  be  given  in  evidence 
to  the  jury,  on  the  trial  of  a  second  suit  for  the  same  cause  between  tbe 
same  parties  or  those  claiming  under  them,  but  at  the  same  time  have 
held  that  the  jury  were  not  absolutely  bound  by  such  judgment,  becans 
it  was  not  pleaded,  may  well  be  questioned.  The  maxim,  *  Nemo  debet  \m 
vexari,  si  constet  curiae  quod  sit  pro  unft  et  eddem  causft,'  being  considered, 
as  doubtless  it  was,  established  for  the  protection  and  benefit  of  the  party,  b* 
may  therefore  waive  it ;  and  unquestionably,  so  far  as  he  is  individually  con- 
cemed,  there  can  be  no  rational  objection  to  his  doing  so.  But  then  it  ought 
to  be  recollected,  that  the  community  has  also  an  equal  interest  and  concern  in 
the  matter,  on  account  of  its  peac*  and  quiet,  which  oufht  not  tn  l>e  di*^tiirf*J 

*  Gr.  Ev.  §  531,  and  n. 
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§  1674.  A  judgment  in  rem  has  been  defined  by  an  able  writer  to  §  1467 
be  "  an  adjudication  pronounoed^  as  its  nam^  indeed  denotes,  upon 

at  the  will  and  pleasure  of  every  individual,  in  order  to  gratify  vindictive  and 
litigious  feelings.  Hence,  it  would  seem  to  follow,  that  wherever  on  the  trial 
of  a  cause,  from  the  state  of  the  pleadings  in  it,  the  record  of  a  judgment 
rendered  by  a  competent  tribunal  upon  the  merits  in  a  former  action  for  the 
same  cause,  between  the  same  parties  or  those  claiming  under  them,  is  properly 
given  in  evidence  to  the  jury,  it  ought  to  be  considered  conclusively  binding 
on  both  court  and  jury,  and  to  preclude  all  further  inquiry  in  the  cause ;  other- 
wise the  rule  or  maxim, '  Ezpedit  reipublic®  ut  sit  finis  litium,'  which  is  as 
old  as  the  law  itself,  and  a  part  of  it,  will  be  exploded  and  e«ntirely  disr^;ard6d. 
But  if  it  be  part  of  our  law,  as  seems  to  be  admitted  by  all  that  it  is,  it  appears 
to  me  that  the  court  and  jury  are  clearly  bound  by  it,  and  not  at  liberty  to 
find  against  such  former  judgment.  A  contrary  doctrine,  as  it  seems  to  me, 
subjects  the  public  peace  and  quiet  to  the  will  or  neglect  of  individuals,  and 
prefers  the  gratification  of  a  litigious  disposition  on  the  part  of  suitors  to  the 
preservation  of  the  public  tranquillity  and  happiness.  The  result,  among  other 
things,  would  be,  that  the  tribunals  of  the  State  would  be  bound  to  give  their  time 
and  attention  to  the  trial  of  new  actions  for  the  same  causes,  tried  once  or  oftener 
in  fonner  actions  between  the  same  parties  or  privies,  without  any  limitation 
other  than  the  will  of  the  parties  litigant,  to  the  great  delay  and  injury,  if  not  ex- 
clusion occasionally,  of  other  causes,  which  never  have  passed  in  rem  judicatam. 
The  effect  of  a  judgment  of  a  court,  having  jurisdiction  over  the  subject-matter 
of  controversy  between  the  parties,  even  as  an  estoppel,  is  veiy  different  from  an 
estoppel  arising  from  the  act  of  the  party  himself,  in  making  a  deed  of  inden- 
ture, &c.,  which  may,  or  may  not,  be  enforced  at  the  election  of  the  other  party  ; 
because,  whatever  the  parties  have  done  by  compact,  they  may  undo  by  the 
same  means.  But  a  judgment  of  a  proper  court,  being  the  sentence  or  con- 
clusion of  the  law  upon  the  facts  contained  within  the  record,  puts  an  end  to 
all  further  litigation  on  account  of  the  same  matter,  and  becomes  the  law  of 
the  case  which  cannot  be  changed  or  altered  even  by  the  consent  of  the  parties, 
and  is  not  only  binding  upon  them,  but  upon  the  courts  and  juries  ever  after- 
wards as  long  as  it  shall  remain  in  force  and  unreversed."  This  decision  has 
been  given  at  length,  out  of  respect  for  the  able  judge  who  pronounced  it, 
but  probably  the  reasoning  will  not  be  deemed  satisfactory  by  the  majority 
of  lawyers.  The  peace  of  the  community  will  be  little  liable  to  any  serious 
disturbance  from  the  litigious  spirit  of  suitors,  so  long  as  one  of  the  litigants 
has  the  power,  by  pleading,  to  estop  his  adversary  from  again  controverting 
a  question,  which  has  once  been  solemnly  decided  ;  whereas,  if  judgments  re- 
covered were  to  have  a  conclusive  operation  without  being  pleaded,  much 
useless  expense  might  be  incurred,  and,  consequently,  much  injustice  might 
be  perpetrated,  especially  in  actions  against  privies ;  for  such  persons  might 
not  know  that  any  judgment  had  been  recovered  against  the  party,  through 
whom  they  claim,  and  might,  therefore,  seeing  no  intimation  of  the  existence 
of  such  judgment  on  the  reconl,  go  down  to  trial,  and  then,  having  been  taken 
entirely  by  surprise  and  defeated,  be  compelh-d  to  pay  a  large  bill  for  their  own 
costs,  and  a  larger  one  for  those  of  their  advers^ary. 
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the  status  of  Bome  particular  subject-matter,  by  a  tribimal, 
competent  authority  for  that  purpose."^     This  definition  is  girea 
as  the  best,  if  not  the  only  intelligible  one,  to  be  found  in  the 
books ;  but  still,  too  much  reliance  must  not  be  placed  upon  it,  as 
it  would  seem  to  include  conyictions  on  criminal  prosecutions, 
inquisitions  in  lunacy,  inquisitions  post  mortem,  and  seTeral  other 
species  of  judicial  decisions,  which,  if  judgments  in  rem  at  all,  mre 
at  least  not  governed  by  the  same  rules  of  eyidence  as  are  generally 
applicable  to  adjudications  of  that  nature.     For  instance,  the  cha- 
racteristic quality  of  a  judgment  in  rem  is,  that  it  furnishes,  in 
general,  conclusive  proof  of  the  facts  adjudicated,  as  well  against 
strangers  as  against  parties ;  but  this  rule  does  not  extend,  either  to 
criminal  convictions,  which  are  subject  to  the  same  rules  of  eiridence 
as  ordinary  judgments  inter  partes;'  or  to  inquisitions  in  lunacy, 
inquisitions  post  mortem,   or  other  inquisitions,   which   though 
regarded  as  judgments  in  rem,  so  far  as  to  be  admissible  in  eridenoe 
of  the  facts  determined  against  all  mankind,  are,  for  some  unex- 
plained reason,  considered  as  not  conclusive  evidence.*     Thus,  it 
has  been  repeatedly  ruled,  that  an  inquisition  in  lunacy,^  though 
admissible  against  strangers,  is  not  conclusive  proof  of  what  was 
the  state  of  mind  of  the  supposed  lunatic  at  the  time  of  the 
inquiry;^    and  the  same  rule  has  been   applied  to   most   other 
inquisitions.^ 


1  2  Smith,  L.  C.  662. 

»  R  V.  Turner,  1  Moo.  C.  C.  347 ;  1  Lew.  C.  C.  119,  S.  C. ;  R  r.  HatehSe, 
1  Lew.  C.  C.  122;  R.  v.  Blakemore,  2  Den.  410 ;  Keable  v.  Payne,  8  A.  &  £. 
560 ;  Blakemore  v.  Glamorgans.  Can.  Co.,  2  C.  M.  &  R  139,  per  Pftrke,  B., 
explaining  Smith  v.  Rummeiifl,  1  Camp.  9  ;  and  Hathaway  t?.  Barrow,  id.  15L 
Post,  §  1693. 

»  The  Irish  Society  v,  Bp.  of  Deny,  12  CI.  &  Fin.  666. 

*  See  16  &  17  V.,  c.  70,  §  38,  et  seq.,  and  26  &  26  V.,  c.  86,  §  4. 

*  Faulder  v.  Silk,  3  Camp.  126,  per  Ld.  Ellenborough ;  Hassard  «.  Smith, 
I.  R,  6  Eq.  429  ;  Dane  v.  Kirkwall,  8  C.  &  P.  683,  per  Patteson,  J. ;  Frank  r. 
Frank,  2  M.  &  Rob.  315,  316,  n. ;  Sargeson  v.  Sealy,  2  Atk.  412  ;  Bannatrne 
V,  Bannatyne,  2  Roberts.  475 — 477  ;  Himie  t.  Burton,  1  Ridg.  P.  C.  204  ;  Den 
V.  Clark,  5  Halst.  217  ;  Hart  v.  Deamer,  6  Wend.  497.  See  Prinsep  &  E  India 
Co.,  V.  Dyce  Sombre,  16  Moo.  P.  C.  R  232,  239,  244—247. 

*  Stokes  V.  Dawes,  4  Mason,  268,  per  Story,  J.  In  Jones  v.  White,  1  Str.  68, 
the  court  was  divided  upon  the  question,  whether  a  coroner's  inquest,  finding: 
a  person  who  had  destroyed  himself  lunatic,  was  admissible  at  all  as  evidence 
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§  1676.  Though,  for  the  reason  just  given,  Mr.  Smith's  defini-  §  1488 
tion  of  a  judgment  in  rem  cannot  be  considered  perfect,  yet  it  would 
be  extremely  difficult,  if  not  impossible,  to  enunciate  any  other, 
which  would  be  open  to  fewer  objections.  Without,  therefore, 
attempting  a  task,  which  a  long  series  of  unsystematic  decisions 
would  render  hopeless,  it  may  be  deemed  sufficient  for  all  practical 
purposes,  to  furnish  a  tolerably  correct  list  of  those  adjudications, 
which  may,  with  a  reasonable  degree  of  .certainty,  be  regarded  as 
judgments  in  rem.  This  list  will  be  found  to  contain  judgments  of 
condemnation  of  property  as  forfeited,  whether  pronounced  by  the 
Court  of  Exchequer,^  or  by  the  commissioners  or  sub-commissioners 
of  excise,  inland  revenue,*  or  customs;' — ^adjudications  in  the 
Court  of  Admiralty  on  the  subject  of  prize  ;^ — sentences  of  divorce 


of  hifl  inBanity  on  an  issue  on  that  fact  An  inquisition  by  a  sherifTs  jury, 
taken  prior  to  the  Interpleader  Act,  1  &  2  W.  4,  c.  68,  for  the  purpose  of 
ascertaining  to  whom  goods  seized  under  a  fi.  fa.  belonged,  has  been  held  to  be 
wholly  inadmissible,  as  not  being  an  inquisition  under  the  Queen's  writ,  but 
merely  a  proceeding  by  the  sheriff  of  his  own  authority ;  Glossop  v.  Pole,  3 
M.  &  Sel.  175  ;  Latkow  «.  Earner,  2  H.  Bl.  437.  See  Read  v,  Victoria  St.  & 
Pimlico  Ry.  Co.,  1  H.  &  C.  826  ;  32  L.  J.,  Ex.  167,  S.  C. ;  Horrocks  v.  Metro- 
pol.  Ry.  Co.,  4  B.  &  S.  315;  Chapman  v.  Monmouths.  Ry.  &  Can.  Co.,  2  H.  & 
X.  267  ;  and  R.  v.  Lend.  &  N.  West.  Ry.  Co.,  3  E.  &  B.  443,  as  to  the  effect  of 
an  inquisition  before  a  sheriffs  jury  under  §  68  of  the  Lands  Clauses  Consol. 
Act,  1845,  8  &  9  v.,  c  18. 

*  Geyer  ».  Aquilar,  7  T.  R.  696,  per  Ld.  Kenyon;  Scott  v.  Shearman,  2 
W.  Bl.  977  ;  Cooke  v.  Sholl,  6  T.  R.  265. 

«  12  &  13  v.,  c.  1,  §  3. 

*  Maingay  v.  Gahan,  Ridg.  L.  &  S.  1,  79 ;  1  Ridg.  P.  C.  43,  44,  n.,  S.  C. 
There  the  Irish  Ex.  Ch.  expressly  overruled  Henshaw  v,  Pleasance,  2  W. 
BL  1174,  a  decision  which,  according  to  Fitzgibbon,  Ch.,  see  Ridg.  L.  &  S. 
70,  was  reprobated  by  Ld.  Mansfield  in  Dixon  v.  Cock,  and  was  frequently 
condemned  by  Ld.  Lifford,  Ch.  See,  also,  Roberts  v.  Fortune,  1  Hai^.  L. 
Tracts,  468,  n.,  per  Lee,  C.  J.  ;  Terry  v,  Huntington,  Hardr.  480  ;  and  Fuller 
r.  Fotch,  Carth.  346,  all  which  cases  are  also  at  variance  with  Henshaw  v. 
rieasanoe. 

*  Le  Caux  v,  Eden,  2  Doug.  612,  per  BuUer,  J.  ;  Lindo  v,  Rodney,  id.  614, 
per  Ld.  Mansfield.  For  other  proceedings  in  rem  in  the  court  of  Admiralty, 
p*»e  Harmer  v.  Bell,  7  Moo.  P.  C.  R.  267  ;  and  tsee,  also,  Cammell  r.  Sewell,  3 
II.  &  N.  617  ;  5  H.  &  N.  742,  S.  C. ;  Simpson  v.  Fogo,  1  Johns.  &  Hem.  18  ; 
1  Hera.  &  M.  195,  S.  C. ;  Castrique  v.  Imrie,  4  Law  Rep.,  H.  L.  414  ;  39  L.  J., 
<'.  P.  350,  in  Dom.  Proc.,  and  Imrie  ».  Castrique,  8  Com.  B.,  N.  S.  405,  per 
Kx.  Ch.,  overruling  Ca.'^trique  r.  Imrie,  id.  1. 
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a  mensa  et  thoro  ^  under  the  old  law,  and  of  judicial  8epaTaii<»i, 
under  the  existing  law;' — decrees  dissolving  marriage;' — decrees 
in  other,  matrimonial  suits,^  provided  the  status  of  the  parties  be 
afifected  thereby,^  but  not  decrees  in  suits  for  jactitation  of  martiage, 
imless,  perhaps,  in  cases  where  the  defendant  pleads  a  marriage, 
and  the  court  decides  on  the  truth  of  that  plea;* — ^grants  of  pith 
bate/ — and  administration;^ — adjudications  in  bankruptcy;* — 
sentences  of  deprivation  and  expulsion,  whether  delivered  by  tbe 
Spiritual  Court,  a  visitor,  or  a  college;^® — judgments  of  outlawiy;" 
— adjudications  of  settlement  by  an  order  of  justices,  whelher 
unappealed  against,^'  or  confirmed  by  a  Court  of  Quarter  Ses- 
sions on  appeal  ;^^ — orders  of  justices  for  dividing  roads  under 
the  Act  of  84  G.  8,  c.  64;^^ — and,  perhaps,  sentences  of  oooiis- 
martial.^^ 

§  1676.  These  judgments  so  far  furnish  conclusive  evidence  of  §  ^^ 
the  points  they  decide,  not  only  against  the  parties  who  wei«  the 

I  R.  V.  Gnmdon,  1  Co'W'p.  322,  per  Ld.  Mansfield ;  Day  v.  Spread,  Jebb  & 
B.  163. 

»  20  &  21  v.,  c.  85,  §§  7  &  16.  »  Id.  §§  27  &  31. 

*  Da  Costa  v.  Villa  Real,  2  Str.  961 ;  Bunting's  case,  4  Co.  29 ;  Kenn's  cue, 
7  Co.  42 ;  Perry  u.  Meddowcroft,  10  Beav.  122 ;  Harrison  u.  Corp.  of  Somh- 
ampton,  22  L.  J.,  Ch.  372.  But  see  Goodin  v.  Smith,  Milw.,  Ec.  Ir.  K,  34^— 
245.  As  to  decrees  under  "  The  Legitimacy  Declaration  Act,  1858,"  see  ihaX 
Act,  21  &  22  v.,  c.  93  ;  and  Shedden  v,  Att.-Gen.  &  Patrick,  2  Swab.  &  Trirt. 
170 ;  30  L.  J.,  Pr.  &  Mat  217,  S.  C. 

*  Needham  v,  Bremner,  1  Law  Rep.,  C.  P.  583 ;  35  L.  J.,  C.  P.  313 ;  and  1 
H.  &  R.  731,  S.  C.    See.  Conradi  v,  Conradi,  1  Law  Rep.,  P.  &  D.  614. 

*  R.  1?.  Duch.  of  Kingston,  20  How.  St  Tr.  543 ;  2  Smith,  L.  C.  642,  646, 
676,  S.  C. 

'  Noel  V,  Wells,  1  Lev.  235,  236  ;  Allen  v.  Dundas,  3  T.  R,  125. 

8  Bouchier  «.  Taylor,  4  Br.  P.  C.  708.  See  Prosser  v.  Wagner,  1  Com.  B., 
N.  S.  289. 

9  See  post,  §  1747. 

10  Phillips  u.  Bury,  2  T.  R.  346,  per  Ld.  Holt ;  R  v.  Gnmdon,  1  Cowp.  3K% 
321,  322,  per  Ld.  Mansfield. 

II  2  Co.  Lit  352,  b. 

"'  R.  V,  Kenilworth,  2  T.  R.  599,  per  Buller,  J. 
"  R.  V.  Wick  St  Lawrence,  5  B.  &  Ad.  633,  per  Ld.  Denman. 
"  R.  V.  HickHng,  7  Q.  B.  880. 

1*  2  Smith,  L.  C.  681.  •  See  R.  v,  Suddis,  1  East,  306 ;  Hannafoid  r.  Ilimii, 
2  C.  &  P.  148 ;  Grant  v.  Gould,  2  H.  Bl.  100. 
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actual  litigants  in  the  cause,  but  against  all  others,  that,  unless  it 
can  be  shown,  either  that  the  court  had  no  jurisdiction,^  or  that  the 
judgment  was  obtained  by  fraud  or  collusion,'  no  evidence  can  be 
admitted,  at  least  in  any  civil  cause,^  for  the  purpose  of  disproving 
the  &cts  adjudicated.  This  rule  appears  to  rest,  partly,  upon  the 
ground,  that  in  most  of  the  above  cases  every  one  who  can  possibly 
be  affected  by  the  decision  is  entitled,  if  he  think  .fit,  to  appear  and 
assert  his  own  rights,  by  becoming  an  actual  party  to  the  proceed- 
ings;* partly,  upon  the  ground,  that  judgments  in  rem  not  merely 
declare  the  status  of  the  subject-matter  adjudicated  upon,  but,  ipso 
facto,  render  it  such  as  they  declare  it  to  be ;  ^  and  partly,  if  not 
principally,  upon  the  broad  ground  of  public  policy,  it  being 
essential  to  the  peace  of  society,  that  the  social  relations  of  every 
member  of  the  community  should  not  be  left  doubtful,  but,  that 
after  having  been  clearly  defined  by  one  solemn  adjudication,  they 
should  conclusively  be  set  at  rest. 

« 

§  1677.  Though  a  judgment  in  rem  is  thus  binding  upon  all  the  §  1490 
world  as  to  the  precise  point  directly  decided,  and,  consequently, 
the  decision  cannot  be  impeached  in  the  same  or  another  court,  by 
showing  that  the  facts  on  which  it  immediately  rests  are  false ; — 
yet,  where  these  facts  are  themselves  put  directly  in  issue  in  a  sub- 
sequent suit,  the  judgment  does  not, — ^with  one  exception  which 
will  be  presently  mentioned,* — furnish  conclusive  evidence  of  their 
truth,  however  necessary  it  may  have  been  for  the  court  proceeding 
in  rem  to  have  determined  that  question  before  it  adjudicated  upon 
the  principal  point.*^  Thus,  although  the  Ecclesiastical  Courts 
were  not,  and  the  existing  Probate  Division  of  the  High  Court  is 
not,  authorised  to  grant  letters  of  administration,  unless  the  intestate 


'  Post,  §  1714,  et  seq. 

«  R.  V.  Duch.  of  Kingston,  20  How.  St.  Tr.  544 ;  2  Smith,  L.  C.  642,  660, 
S.  C.    See  post,  §  1713. 

»  As  to  the  effect  of  judgments  in  rem  in  criminal  trials,' see  post,  §  1680. 

<  1  St.  Ev.  286.  This  is  not  an  essential  foundation  for  the  rule,  as  it  has 
>K»en  held  that  a  sentence  of  nullity  of  marriage  will  be  binding  upon,  and 
have  the  effect  of  bastardising,  a  child  of  the  parties,  who  at  the  time  when  the 
«ntence  was  pronounced  was  en  ventre  sa  mere.  Perry  v.  Meddowcroft,  10 
Ik-av.  122.  •  2*Smith,  L.  C.  662,  663. 

•  Post,  §  1678.  '  See  Bailey  c.  Ilarrie,  12  Q.  B.  905. 
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be  dead,  these  letters  are  so  £eu:  from  being  conclasiye  eridenee  of 
the  death,  when  that  (act  is  put  in  issne  in  another  court,  that  od 
one  or  two  occasions  they  have  not  been  •  regarded  even  as  prima 
fBcie  proof.^  However,  in  one  case,  where  the  question  raised  wu 
whether  a  child  had  been  bom  aliye  or  dead.  Lord  CbanceQar 
Sugden  held,  that  a  grant  of  letters  of  administration  to  its  effects 
was  a  bet  from  which,  in  the  absence  of  evidence  to  the  oontni;, 
he  was  bound  to  presume  that  the  child  was  bom  alive.^  Again, 
though  a  probate  cannot  be  granted  until  the  Probate  Divisioii 
be  satisfied  of  the  genuineness  of  the  will,  and  though,  when 
granted,  the  title  of  the  executor  cannot  be  impeached  in  a  ooort  of 
law  by  showing  that  the  will  was  forged,^  still,  if  a  party  be 
indicted  for  forging  the  will,  the  probate  will  not  be  condusiTe,  if 
indeed  it  be  prima  £ftcie,  evidence  in  favour  of  the  defendant^ 
Neither  would  the  production  of  a  probate  preclude  a  party  from 
showing  in  a  common-law  court,  that  the  testator  was  insane  at  the 
time  when  he  executed  the  will,  provided  the  object  of  this  evidence 
were  not  to  impeach  the  title  of  the  executor,  in  which  case  it 
would  be  inadmissible.^ 

§  1678.  An  exception  to  the  above  rule  is  recognised  in  cass,  { ^^ 
where  it  appears  on  the  face  of  the  proceedings  in  rem  that  the  bet 
on  which  the  principal  point  depended,  was  itself  put  directly  is 
i88tL€y  and  was  actwiUy  decided  by  the  court.  Here,  if  this  &ct  be 
again  controverted  between  the  same  parties,  or  persons  claiming 
under  them,*  whether  in  the  same  or  in  a  dififerent  court,  the  judg- 
ment in  rem  will,  almost  universally,^  be  conclusive  upon  the 
question.     For  instance,  if ,  in  a  suit  for  administration,  the  sole 


'  Thompson  v.  Donaldson,  3  Esp.  63  ;  Moons  v,  De  Bcmales,  1  Bubs.  SOI ; 
French  v,  French,  1  Dick.  268. 

«  Reilly  v,  Fitzgerald,  6  Jr.  Eq.  B.  349. 

»  Noel  V,  WeUs,  1  Lev.  236,  236. 

<  R  17.  Buttery,  B.  &  B.  342  ;  B.  v.  Gibson,  id.  343,  n.,  per  Ld.  Ellenbcotxigfc, 
overruling  B.  v,  Vincent,  1  Str.  481. 

*  Marriot  v.  Marriot,  1  Str.  671.  See,  also.  Whicker  v.  Hume,  7  H.  of  L 
Cas.  124. 

«  See  Spencer  v,  Williams,  2  Law  Bep.,  P.  &  D.  230  ;  40  L.  J.,  Pr.  &  Mat. 
45,  S.  C. 

7  See  post,  §  1685. 
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qaestion  be,  which  of  two  parties  is  next  of  kin  to  the  intestate,  the 
sentence  of  the  Probate  Division,  declaring  **  that,  as  far  as  appears 
by  the  evidence,  the  defendant  has  proved  himself  next  of  kin," 
and  that  administration  be  granted  to  him  as  such,  will  be  con- 
clusive evidence  of  the  relative  relationship  of  the  parties  in  a  snb- 
seqaent  action  between  them  for  distribution,  instituted  in  the 
Chancery  Division.^  The  judgment  in  such  a  case  would  be  equally 
conclusive  on  the  parties,  if  the  question  of  kindred  had  been 
determined  by  the  court,  not  as  a  matter  of  fact,  but  as  a  point  of 
law.'  So,  the  dismissal  of  a  wife's  petition  for  judicial  separation 
charging  cruelty,  is  a  bar  to  a  subsequent  petition  for  a  dissolution 
of  the  marriage  charging  the  same  cruelty  coupled  with  adultery.' 
So,  where,  on  appeal  against  an  order  of  justices  removing  three 
paupers  as  the  children  of  A.  and  B.,  the  respondents  relied  upon 
a  confirmed  order  for  the  removal  of  ''  A.  and  his  wife  B."  from  the 
respondent  to  the  appellant  parish,  it  was  held  that  the  appellants 
were  conclusively  estopped  by  this  order,  from  showing  that  the 
children  were  illegitimate,  in  consequence  of  A.  having  committed 
bigamy  in  marrying  B.^  Indeed,  it  has  been  laid  down  broadly, 
with  respect  to  orders  of  removal  unappealed  against,  or  confirmed 
on  appeal,  that  they  are  not  only  evidence,  but  conclusive,  as  to  all 
HiefacU  mentioned  in  them,  and  which  are  necessary  steps  to  the 
decision.' 

§  1679.  In  the  case  of  R.  r.  Wye,*  a  curious  question  arose,  in  §  1492 
consequence  of  two  conflicting  judgments  in  rem  having  been  pro- 
nounced.    A  pauper  and  his  wife  and  their  six  children  were 


>  Bans  V.  Jackson,  1  Phili.  582,  587,  588,  per  Ld.  Ljndhuist ;  Bouchier  v. 
Taylor,  4  Br.  P.  C.  708 ;  Harg.  L.  Tracts,  473,  S.  C. ;  Doglioni  v.  Crispin,  35 
L.  J.,  Pr.  &  Mat.  129  ;  1  Law  Rep.,  H.  L,  301,  S.  C. 

*  Thomas  v.  Ketteriche,  1  Yes.  Sen.  333,  per  Ld.  Hardwicke,  recognised  by 
Ld.  Lyndhnist  in  Bam  v.  Jackson,  1  PhilL  587. 

»  Finney  v.  Finney,  1  Law  Rep.,  P.  &  D.  483 ;  37  L.  J.,  Pr.  &  Mat.  43, 
S.  C. 

<  R.  V.  Woodchester,  Burr.  S.  C.  191 ;  2  Str.  1172,  S.  C. ;  R  v,  St  Mary, 
Lambeth,  6  T.  R.  615. 

*  R.  V.  Wye,  7  A.  &  E,  770,  per  Ld.  Denman ;  R.  r.  Hartington  Middle 
Quarter,  4  E.  &  B.  780. 

*  7  A.  &  E.  761. 
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removed  by  an  order  of  jastices,  which  was  confirmed  on  appeaL 
Subsequently,  the  Spiritual  Court  declared  the  marriage  of  these 
paupers  void,  on  the  ground  of  being  incestuous.^  One  of  the 
children,  bom  before  the  date  of  the  order,  but  not  named  in  it,  was 
afterwards  removed  to  the  appellant  parish,  as  the  place  of  his 
father's  settlement.  The  parish  appealed,  and  relied  on  the  decree 
of  the  Ecclesiastical  Court;  but  the  respondents  urged,  on  the 
authority  of  B.  v.  Woodchester,^  that  the  former  order  kx 
removing  the  parents  as  man  and  wife  was  conclusive  evidence  of 
the  legitimacy  of  the  present  pauper.  A  case  being  reserved  for 
the  opinion  of  the  Queen's  Bench,  that  court  decided  in  &voiir 
of  the  appellants,  upon  the  ground  that  a  new  state  of  facU  had 
arisen  since  the  former  order,  the  marriage,  which  at  that  time 
was  only  voidable,  having  since  been  declared  void  by  competent 
authority. 

§  1680.  Whether  a  judgment  in  rem  is  conclusive  in  a  crimmul  \  l^ 
proceeding  is  a  question  which  admits  of  some  doubt.  In  the 
Duchess  of  Kingston's  case,  the  judges  expressed  a  decided  opinion 
in  the  negative,  urging  first,  that  it  would  be  contrary  to  pnUie 
poUcy,  that  the  temporal  courts,  in  the  investigation  of  a  criminal 
charge,  should  be  bound  by  a  decision,  perhaps,  of  an  ecclesiasdcal 
judge,  addressed  only  to  the  conscience  of  the  party,  and  fonnded, 
as  it  might  be,  on  evidence  inadmissible  at  common  law ;  and  next, 
that  if  such  a  decision  were  conclusive  in  favour  of  a  prisoner,  it 
would  be  equally  binding  against  him ;  and,  consequently,  his  life, 
liberty,  property,  and  fame  might  depend  upon  the  judgment  of  a 
court,  which  had  no  organs  to  discover  whether  he  had  committed  a 
crime  or  not.'  On  the  other  hand,  it  has  been  contended  that  thb 
opinion  of  the  judges,  when  taken  apart  from  the  reasons  on  which 
it  is  founded,  is  not  entitled  to  much  weight,  it  being  merely  an 
obiter  dictum  unnecessary  for  the  decision  of  the  points  submitted 
to  them  ;^  and  then,  in  answer  to  the  reasons^  it  is  said  that  nothing 
can  be  more  inconvenient  or  dangerous  that  a  conflict  of  decisioi» 


»  See  now  5  &  6  W.  4,  c.  54. 

2  Burr.  S.  C.  191 ;  2  Str.  1172,  S.  C. 

s  20  How.  St.  Tr.  540—543 ;  2  Sjuith,  L.  C.  642,  S.  C. 

<  2  Smith,  L.  C.  676,  677. 
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between  different  courts ;  and  that,  if  judgments  in  rem  are  not 
regarded  as  binding  upon  all  courts  alike,  the  most  startling 
anomalies  may  occur. 

§  1681.  The  authorities  reported  in  the  books  throw  little  light  §  1494 
upon  the  subject.  B.  v.  Buttery  ^  is  sometimes  cited  as  confirming 
the  opinion  of  the  judges  in  the  Duchess  of  Kingston's  case,  but 
in  fact  it  lends  little,  if  any,  support  to  that  opinion ;  for  the  only 
point  there  determined  was,  that,  if  a  party  be  indicted  for  forging 
a  will,  the  mere  production  of  the  probate  is  not  conclusiye  evi- 
dence of  its  validity;  a  doctrine  which  is  unquestionably  sound 
law,  but  which, — as  before  stated,' — ^would  apply  equally  to  a  civil 
action,  provided  the  object  were  not  to  dispute  the  title  of  the 
executor.  On  the  other  hand,  where  the  inhabitants  of  a  parish 
were  indicted  for  not  repairing  a  road,  and  an  order  of  justices  for 
dividing  the  road  was  put  in  on  behalf  of  the  prosecution,  the  court 
held,  that,  as  this  order  pursued  the  form  given  by  the  Act  of  84 
O.  3,  c.  64,  it  was  conclusive  of  the  liability  of  the  defendants  to 
repair  the  portion  of  the  road  allotted  to  them,  and  they  were  con- 
sequently not  allowed  to  prove,  that,  in  &ct,  no  part  of  the  road 
ever  was  within  their  parish.^  This  case,  however,  is  one  of  little 
authority  on  the  present  question,  since  it  was  determined,  without 
any  reference  to  the  fact  of  its  being  an  indictment,  as  coming 
within  the  principle  of  Brittain  v.  Kinnaird.^  It  may  be  added, 
that  in  B.  i^.  Grundon,^  which  was  an  indictment  for  an  assault 
upon  an  undergraduate  of  Queens'  College,  Cambridge,  in  turning 
him  out  of  the  college  garden,  the  production  of  a  sentence  of 

:pulsion  was  held  to  constitute  a  conclusive  defence. 


§  1682.  Judgments  inter  parteSy  or,  as  they  are  sometimes  called,   §  1495 
judgments  in  personam,  are  not, — ^with  one  exception, — admissible 
either  for  or  against  strangers  in  proof  of  the  facts  adjudicated.* 
They  are  not  admissible  against  them,  because  it  is  an  obvious 


>  R.  &  R.  342,  cited  ante,  §  1677.  *  Ante,  §  1677. 

»  R.  V.  Hickling,  7  Q.  B,  880. 

*  1  B  &  B.  432.  *  1  Cowp.  315. 

•  See  Shedden  v,  Att.-Gen.  &  Patrick,- 30  L.  J.,  Pr.  &  Mat.  217,  227—231 ; 
2  Swab.  &  Trist.  170, 179—181,  S.  C. 
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principle  of  justice,  that  no  man  ought  to  be  bound  by  proceedings 
to  which  he  was  a  stranger,  and  over  the  conduct  of  which  he  conld, 
therefore,  have  exercised  no  control ;  or,  to  express  the  same  senti- 
ments in  technical  language,  res  inter  alios  actaB  alteri  nocere  non 
debent  ;^  and  they  cannot  be  received  in  their  favour  even  as  against 
a  party  thereto,  because  it  is  thought,  with  very  questionable  pro- 
priety, that  the  previous  rule  might  work  injustice,  unless  its 
operation  were  mutual^ 

§  1683.  The  exception  just  stated  is  allowed  in  favour  of  yerdicls,  j  \M 
judgments,  and  other  adjudications  upon  subjects  of  sl  public  nature,^ 
such  as  customs,*  prescriptions,^  tolls,^  boundaries  between  parishes, 
counties,  or  manors,^  rights  of  ferry,®  liabiUties  to  repair  roads*  or 
sea-walls,^^  moduses,^^  and  the  like.  In  all  cases  of  this  nature,  as 
evidence  of  reputation  will  be  admissible,  adjudications, — ^whieh  6a 
this  purpose  are  regarded  as  a  species  of  reputation, — ^will  also  be  re- 
ceived, and  this  too,  whether  the  parties  in  the  second  suit  be  thoee 
who  litigated  the  first,  or  be  utter  strangers.^^  The  effect,  however, 
of  the  adjudication,  when  admitted,  will  so  far  vary,  that,  if  the 
parties  be  the  same  in  both  suits,  they  will  be  bound  by  the  previous 
judgment ;  but  if  the  litigants  in  the  second  suit  be  strangers  to 
the  parties  in  the  first,  the  judgment,  though  admissible,  will  not 
be  conclusive.^' 


§  1684.  Though  a  judgment  inter  partes  is  thus  seldom  admis-  }  l^ 


1  B.  N.  P.  232. 

2  Smith  V.  Rmnmens,  1  Camp.  9  ;  Hathaway  v.  Barrow,  id.  151  ;  Blakemcse 
V,  Glamorganshire  Can.  Co.,  2  C.  M.  &  R.  139,  per  Parke,  B. ;  Co.  Lit.  352  a. 
cited  and  approved  of  in  Gaunt  v.  Wainman,  3  Bing.  N.  ,C.  70,  per  TindaL 
C.  J. ;  and  in  Doe  v,  Errington,  6  Bing.  N.  C.  83,  per  id. ;  ante,  §  99.  Sef, 
also,  Greely  v.  Smith,  1  Woodb.  &  M.  181. 

»  MulhoUand  tj.  Killen,  I.  R.,  9  Eq.  471. 

<  Reed  v,  Jackson,  1  East,  357,  per  Ld.  Kenyon  ;  Berry  v.  Banner,  P^  B. 

166.  *  I^-  •  ^  N-  ^-  ^^ 

7  Brisco  V.  Lomax,  8  A.  &  E.  198  ;  Evans  v,  Rees,  10  A.  &  K  151, 153. 

8  Pim  r.  Curell,  6  M.  &  W.  234  ;  Hemphill  t?.  M'Kenna,  8  Ir.  Law  IL  43. 
»  R.  V.  St.  Pancras,  Pea.  R.  220  ;  R,  v,  Haughton,  I  £.  &  B.  501. 

i«  R.  V.  Leigh,  10  A.  &  E.  398. 

»  Croughton  v.  Blake,  12  M.  &  W.  205,  209. 

1*  Cases  cited  in  last  nine  notes  ;  ante,  §§  624—627. 

»  Reed  v.  Jackson,  1  East,  357  ;  Croughton  v,  Blake,  12  M.  &  W.  205. 
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sible,  and  never  conclusive,  evidence  of  the  facts  adjudicated,  either 
for  or  against  strangers,  it  is  always, — ^with  one  exception  which  will 
be  explained  in  the  next  section, — ^admissible  for  or  against  parties 
or  privies,  where  the  same  subject-matter  is  a  second  time  in  con- 
troversy between  the  same  persons  or  parties  claiming  under  them.^ 
Probably,  indeed,  it  will  not  be  regarded  as  quite  conclusive  of  the 
rights  in  dispute,  unless  it  be  pleaded  as  matter  of%stoppel;'  but 
certainly  it  will  furnish  highly  cogent  evidence,  which  cannot  be 
disregarded  by  a  jury,  excepting  upon  good  and  substantial  grounds.^ 
The  conclusive  effect  of  judgments  respecting  the  same  cause  of 
action,  and  between  the  same  parties,  rests  upon  the  just  and  ex- 
pedient axiom,  that  it  is  for  the  interest  of  the  community  that  a 
limit  should  be  opposed  to  the  continuance  of  litigation,  and  that 
the  same  cause  of  action  should  not  be  brought  twice  to  a  final 
determination. 

§  1686.  The  exception  referred  to  in  the  last  preceding  section  §  1497a 
is  recognised  in  the  very  rare  event  of  two  suits  being  tried  on 
different  principles  so  far  as  relates  to  the  admissibility  of  evidence. 
Here  the  judgment  obtained  in  the  first  suit,  whether  it  be  a 
judgment  inter  partes,  or  a  judgment  in  rem,  cannot  be  received  as 
any  evidence  of  the  facts  adjudicated  thereby,  even  though  the 
same  facts  be  again  in  dispute.  For  instance,  in  a  suit  by  a 
husband  for  dissolution  of  marriage  on  the  ground  of  his  wife's 
adultery,  the  wife  could  not,  prior  to  the  9th  of  August,  1869,*  in 
support  of  her  answer  charging  cruelty  and  desertion,  rely  on  a 
decree  of  judicial  separation  which  she  had  already  obtained  on 
these  grounds,  after  having  been  examined  herself  as  a  witness ; 
for,  as  in  the  second  suit  her  testimony  was,  under  the  old  law,  in- 
admissible, to  admit  the  decree  would  in  effect  have  admitted  her 


'  Duch.  of  Kingston's  cose,  20  How.  St.  Tr.  538  ;  B.  N.  P.  232 ;  Ferrers  v. 
Aidcn,  6  Rep.  7  ;  Cro.  El.  668,  S.  C. ;  Sopwith  v.  Sopwith,  30  L.  J.,  Pr.  &  Mat. 
131 ;  2  Swab.  &  Trist.  160,  S.  C. 

'  Ante,  §§  91,  1673  ;  Joly  v.  Swift,  11  Jr.  Eq.  R.  410 ;  Nowlan  r.  Gibson, 
12  Ir.  Law  R.  5, 8—12,  per  Pigot,  C.  B. 

*  Outnun  V.  Morewood,  3  East,  365,  per  Ld.  Ellenborough ;  R.  v,  Blake- 
more,  2  Den.  410. ' ' 

*  When  the  Act  32  &  33  V.,  c.  68,  passed.    See  ante,  §  13o5. 
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evidence  at  second  hand,  and  thus  would  have  done  indirectly  what 
the  law  forbade  to  be  directly  done.^ 

§  1686.  Under  the  term  parties  in  this  connexion,  the  law  in-  { 
eludes  all  those  who  are  irCditnduaUy  named  in  the  recordy  and  w&o 
are  consequently  entitled  to  prosecute  or  defend  the  cause,  to 
adduce  testimohy,  to  cross-examine  witnesses  called  on  the  otba 
side,  and  to  appeal  from  the  judgment,  should  an  appeal  be  aDov- 
able  by  law.^  Even  a  party,  who  has  been  sued  as  the  public  officer 
of  a  bank,  has  been  held  in  Ireland  to  be  amenable  to  this  rule, 
though  it  was  urged  in  his  favour  that  the  judgment  relied  on  had 
been  obtained  against  him  en  autre  droit.^  However,  a  prodiem 
amy  is  not  such  a  party,  being  considered  simply  as  a  person 
appointed  by  the  court  to  look  after  the  interests  of  the  in&nt,  and 
to  manage  the  suit  for  him  ;^  but  the  infemt  himself  is  a  party,  and 
will,  consequently,  be  bound  by  the  judgment  in  any  action  brought 
in  his  name  by  his  prochein  amy  duly  appointed,  even  though  ths 
suit  may  have  been  instituted  and  conducted  without  his  authoritT 
or  knowledge.^  Neither  will  the  law,  in  such  a  case,  recognise  an? 
distinction  between  infEmts  of  tender  and  of  mature  years ;  and, 
therefore,  where  the  wife  of  a  minor  committed  adultery,  whilst  ber 
husband  was  abroad  in  the  East  Indies,  and  the  father,  having  pro- 
cured himself  to  be  appointed  prochein  amy,  commenced  an  action 
for  criminal  conversation  in  his  son's  name,  but  without  his  knov- 
ledge,  the  court  held  that  the  son  would  be  bound  by  the  judgmeot 
in  this  action.^  But  if  a  person  sui  juris  be  made  a  party  to  a  suit 
without  his  knowledge  or  consent,  he  will  not  be  bound  by  the  pro- 
ceedings ;  and  therefore,  if  a  plaintiff,  instead  of  serving  a  defendant 


»  Stoate  V,  Stoate,  30  L.  J.,  Pr.  &  Mat  102,  per  Cresswell,  J.  0.  ;  2  SwaK  k 
Trist.  223,  S.  C. ;  Bancroft  v.  Bancroft  &  Ruinney,  34  L.  J.,  Pr.  &  MaL  11 
But  see  Sop  with  v.  Sop  with,  30  L.  J.,  Pr.  &  Mat  131,  where  the  Jadistr 
Ordinary,  while  verbally  recognising  the  exception  as  above  stated,  piacticjllv 
Bet  it  at  nought.  S.  C,  2  Swab.  &  Trist.  160.  See,  also,  Bland  c  Bland,  35 
L.  J.,  Pr.  &  Mat  104. 

'  Duch.  of  Kingston's  case,  20  How.  St  Tr.  538,  n. ;  2  Smith,  L.  C.  64i,  S.  C 

3  Spencer  v,  Thompson,  6  Jr.  Law  R.,  N.  S.  537,  566. 

<  Sinclair  v,  Sinclair,  13  M.  &  W.  640. 

*  Morgan  v,  Thonie,  7  M.  &  W.  400.  »  Id, 
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with  process,  thinks  fit  to  accept  the  appearance  of  an  nnanthorised 
solicitor  for  him,  he  runs  the  risk  of  haying  the  judgment  subse- 
quently set  aside  as  irregular,  with  costs.^  So,  where  a  debtor,  on 
action  brought,  paid  his  debt  to  the  solicitor  who  was  suing  him  in 
the  name,  but  without  the  authority,  of  the  creditor,  it  was  held 
that  this  payment  did  not  discharge  him.^  In  such  a  case  as  the 
last,  the  defendant  should  apply  to  the  court,  who  wiU  stay  the 
proceedings,  and  compel  the  solicitor  to  pay  the  costs  incurred  in 
the  defence.^ 

§  1687-  Whether  the  term  parties  will  also  include*  persons  not  §  1499 
named  in  the  record,  but  in  whose  immediate  and  individual  belialf 
the  action  has  been  brotcght  or  defended,  may  admit  of  some  doubt. 
The  case  of  Einnersley  v.  Orpe^  is  said  to  have  decided  this  point 
in  the  affirmative ;  ^  but  this,  it  is  submitted,  is  a  mistake.  That 
was  an  action  brought  to  recover  penalties  from  a  servant  of  one 
Cotton  for  fishing  in  the  plaintifi^s  fishery.  The  plaintifif,  in  sup- 
port of  his  right  to  the  fishery,  produced  no  other  proof  than  the 
record  of  a  verdict  and  judgment  recovered  by  him  against  another 
servant  of  Cotton,  in  a  former  action  for  a  trespass  committed  on 
the  same  fishery.  In  both  actions  the  servants  justified  as  acting 
by  the  orders  of  their  master,  who  claimed  a  right  to  the  fishery  in 
question.  The  judge  at  Nisi  Prius,  considering  Cotton  as  the  real 
defendant  in  both  actions,  held  the  record  to  be  conclusive,  and 
directed  the  jury  to  find  for  the  plaintiflF,  which  they  did.  A  new 
trial  was,  however,  subsequently  granted,  the  court  intimating  that 
the  record,  though  admissible  evidence,  was  not  conclusive.  As  no 
reasons  are  given  for  this  opinion,  the  case  would  be  one  of  little 
authority,  even  had  it  never  been  questioned ;  but  its  value  becomes 
much  less,  when  wo  find  Lord  Ellenborough,  in  his  well-considered 
judgment  in  Outram  v.  Morewood,*  expressing  his  astonishment 

*  Bayley  u.  Buckland,  1  Ex.  R.  1. 
=  Robson  r.  Eaton,  1  T.  R.  62. 

'  Hubbard  v.  PhiUipe,  13  M.  &  W.  702.  <  2  Doug.  517. 

*  Thus,  in  Simi)Bon  v.  Pickering,  1  C.  M.&  R.  629,  Alderson,  B.,  observes  03 
an  obiter  dictum,  "  Kinnersley  v.  Orpe  shows  that  the  verdict  may  be  given  in 
evidence  where  the  parties  are  really  the  same."  See,  also,  2  Ph.  Ev.  7 ;  and 
Doe  V.  E.  of  Derby,  1  A.  &  E.  791,  per  Littledale,  J. 

'  3  East,  366.    See  Case  v.  Reeve,  14  Johns.  81,  82. 

4x2 
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that  an  estoppel  in  such  a  case  could  ever  hays  been  suppoael 
possible ;  and  then,  in  the  shape  of  a  doubt,  intimating  a  tolovUf 
clear  opinion  that  the  record  was  wholly  inadmissible,  as  the  de- 
fendant was  no  party  to  the  former  action. 

§  1688.  However,  thus  much  has  been  established,  that,  nnder  \^ 
the  old  law  relative  to  actions  of  ejectment,  the  lessor  of  the  plaintiff 
and  the  tenant  in  possession  must  be  regarded  as  the  real  parties ; 
and,  consequently,  any  judgment  in  such  an  action,  whether  apoc 
verdict,  or  by  default  against  the  casual  ejector,  would  be  cogent^  if 
not  conclusive,  evidence  in  any  subsequent  action  between  the  suae 
parties  respecting  the  same  property,  whether  in  ejectment  or  lor 
mesne  profits.^  So,  the  landlord,  or  ,other  person,  in  whose  right 
a  defendant  in  replevin  has  made  cognizance,  has  been  held  to  be  t 
party  to  that  suit :  ^  and  it  would  certainly  be  convenient  md 
reasonable  if  the  rule, — ^in  conformity  with  that  which  goYeras  ad- 
missions,^— were  extended  to  all  persons  who  were  wbstaniialbf 
parties  to  the  former  action.  Indeed,  it  is  highly  probable,  doI- 
withstanding  the  absence  of  direct  authority,  that  the  conrts  wooU 
now  determine  in  favour  of  such  extension,  and  the  more  so,  as 
beyond  all  doubt,  the  rule  applies  to  eveiy  person  who  claims  under 
the  original  parties,  or  in  privity  with  them. 

§  1689.^  It  has  already  been  shown,  that  the  term  prints  \m 
denotes  mutual  or  successive  relationship  to  the  same  rights  of 
property ;  and  the  reason  why  persons  standing  in  this  lelatiaii 
to  the  litigant  can  rely  upon,  and  are  bound  by,  the  proceedings 
to  which  he  has  been  a  party,  is,  that  they  are  identified  with 
him  in  interest.^  Hence  all  privies,  whether  in  blood,  in  estate, 
or  in  law,  are  estopped  themselves,  and  can  estop  others,  from 
litigating  that,  which  would   be  conclusive  either  against  or  ia 


1  Doe  tJ.  Huddart,  2  C.  M.  &  R  316  ;  6  Tyr.  846,  S.  C. ;  Doe  r.  Sealon,  2C 
M.  &  R.  728,  732  ;  Wright  v.  Doe  d.  Tatliam,  1  A.  &  E.  19 ;  B.  N.  P.  232 ; 
Doe  V,  Wellsman,  2  Ex.  R.  368 ;  6  DowL  &  L.  179,  S.  C. ;  Aimstraig  t 
Norton,  2  Ir.  Law  R.  96 ;  Aslin  v.  Parkin,  2  Burr.  665 ;  Nowlan  r.  Gibecsv 
12  Ir.  Law  R.  5,  10—14 ;  Litchfield  v.  Ready,  5  Ex.  R.  939 ;  Matdiev  r. 
Osborne,  13  Com.  B.  919  ;  Doe  v.  Cliallis,  17  Q.  B.  166.  See  post,  §  169CL 
«  Hancock  v.  Welsh,  1  Stark.  R.  347.  »  Ante,  §  756L 

<  Gr.  Ev.  in  part,  as  to  first  eight  lines,  *  Ante,  §§  90,  787. 
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fSayoar  of  him  with  whom  they  are  in  privity.^  Thus,  where  a 
general  right  has  heen  fairly  contested,  and  established  against 
a  representative  class,  persons  included  in  the  class  represented, 
though  not  actual  parties  to  the  suit,  will  be  still  bound  by 
the  decision.^  So,  a  verdict  and  judgment  for  or  against  the 
ancestor  may  be  pleaded  in  bar,  or  will  furnish  cogent  evidence,  for 
or  against  the  heir,  the  tenant  in  dower,  the  tenant  by  the  curtesy, 
the  legatee,  the  devisee,  or  any  other  person  claiming  under  the 
ancestor.^  So,  if  several  successive  remainders  are  limited  in  the 
same  deed,  a  judgment  for  one  remainder-man  is  evidence  for  the 
next  in  succession.^  A  judgment  of  ouster  in  a  quo  warranto, 
against  the  incumbent  of  an  office,  is  conclusive  against  those  who 
derive  their  title  to  office  under  him.^  The  conviction,  too,  of  a 
former  owner  of  lands  on  an  indictment  for  non-repair  of  a  road 
ratione  tenursB,  will  be  cogent,  if  not  conclusive,  evidence  of  liability 
to  repair,  as  against  a  subsequent  purchaser  of  the  same  lands.^ 
So,  an  executor  or  administrator  will  be  bound  by  a  verdict  re- 
covered against  the  testator  or  intestate  ;^  a  husband  and  wife  will 
be  bound  by  a  verdict  recovered  against  the  wife  before  her 
marriage ;  ®  and  the  same  rule  will  apply  to  all  grantees,  mort- 
gagees, and  assignees,  provided  their  title  has  accrued  since  the 
judgment  was  pronounced." » 


>  Ante,  §  90. 
;    5  Comm.  of  Sewers  of  London  v.  Oellatly,  45  L.  J.,  Ch.  788,  per  Je««l,  M.  R. 

•  Lock  V.  Norborae,  3  Mod.  141 ;  Outram  v.  Morewood,  3  East,  346 ;  Whit- 
taker  t.  Jackson,  33  L.  J.,  Ex.  181 ;  2  H.  &  C.  926,  S.  C. 

•  Pyke  t?.  Croucli,  1  Ld.  Ray.  730 ;  B.  N.  P.  232  ;  Doe  v,  Tyler,  6  Bing.  390. 
»  R.  r.  Alay.  of  York,  6  T.  R.  66, 72,  76 ;  R.  v,  Hebden,  2  Selw.  N.  P.  1194 ; 

2  Str.  1109,  S.  C.  •  R  v,  Blakemore,  2  Den.  410. 

'  R.  T.  Hebden,  Andr.  389. 

•  Outram  v,  Morewood,  3  Eaat,  346.  But  see  33  &  34  V.,  c.  93,  §  12 ;  and 
37  &  38  v.,  c.  50,  §§  1  &  2.  The  joint  operation  of  these  two  Acts  is  suffi- 
ciently carious,  for  while  the  former  protects  the  husband  from  liability  "  for 
the  debts  of  his  wife  contracted  before  marriage  "  (see  Conlon  v.  Moore,  I.  R., 
9  C.  L.  190),  and  renders  the  wife  responsible  for  such  debts,  proWded  the 
parties  have  married  between  the  9th  of  August,  1870,  and  the  30th  of 
^nly,  1874,  the  latter,  with  respect  to  all  marriages  contracted  since  the  last- 
named  date,  has  again  imposed  on  the  husband  a  limited  liability,  in  the  event 
of  his  wife  having  brought  him  any  fortime. 

•  Doe  r.  E.  of  Derby,  1  A.  &  E.  790,  per  Littledale,  J. ;  Doe  r.  Webber,  1 
A.  ^  £.  119  ;  AdauB  r.  Barnes,  17  Mass.  365. 
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§  1690.  Where  a  man  brought  an  action  against  seyeral  persons  f 
for  diyerting  water  &om  his  works,  and  had  judgment ;  and  after- 
wards he  and  another  sued  the  same  defendants  for  a  similar  mjorj 
to  the  same  works ;  the  former  judgment  was  held  to  he  cogent 
evidence  for  the  plaintiffs,  their  privity  in  estate  with  the  former 
plaintiff  being  presumed  by  the  court  from  the  £act  that  they  were 
in  possession  of  the  property.^  In  that  case, — which  was  decided 
before  parties  to  the  record  were  rendered  competent  to  testify,— ii 
was  objected  to  the  admissibiUty  of  the  judgment,  that  one  of  the 
plaintiffs  had  himself  been  a  witness  for  the  other  in  the  fonner 
suit,  when  he  was  disinterested ;  but  the  court  overruled  the  objec- 
tion, giving  the  following  sensible  reason  for  their  decision  : — "  Tie 
case  being  brought  within  the  general  rule,  that  a  verdict  on  ihe 
matter  in  issue  is  evidence  for  or  against  parties  and  privies,  no  ex- 
ception can  be  allowed  in  the  particular  action,  on  the  ground  thit 
a  circumstance  occurs  in  it  which  forms  one  of  the  rei^ons  vfaj 
verdicts  between  different  parties  are  held  to  be  inadmissible ;  m 
more  than  the  absence  of  all  such  circumstances  in  a  partieohr 
case,  would  be  allowed  to  form  an  exception  to  the  general  role, 
that  verdicts  between  other  parties  cannot  be  received.  It  is  mueh 
wiser  and  more  convenient  for  the  administration  of  justice,  to 
abide  as  much  as  possible  by  general  rules."  ^ 

§  1691.  In  all  the  instances  of  privity  above  given,  the  privy  hfts  § 
claimed,  or  been  liable,  under  or  through  the  original  party ;  bat 
the  same  rules  of  law  apply,  where  two  or  more  persons  are  subjec; 
to  a  joint  or  concurrent  liability.  For  instance,  if  one  be  sued 
alone  upon  a  joint  note,  debt,  or  tort,  the  judgment  against  him, 
even  without  satisfaction^  may  be  pleaded  and  proved  in  bar  of  t 
second  suit  for  the  same  cause  of  action,^  whether  it  be  brough; 
against  the  other  debtor  or  wrong-doer,  or  against  the  joint  debtofS 
or  wrong-doers  ;  because  in  these  cases,  the  original  cause  of  actios 


»  Blakemore  v,  Glamorgansliire  Can.  Co.,  2  C.  M.  &  R.  133, 139  ;  Slratt  % 
Bovingdon,  5  Esp.  58,  59,  per  Ld.  Ellenborough. 

»  2  C.  M.  &  R.  139,  per  Parke,  B. 

»  See  Brinsmead  u  Hanison,  40  L.  J.,  C.  P.  281 ;  6  Law  Rep.,  0.  P.  5^ 
S.  C. ;  41  L.  J.,  G.  P.  100,  per  Ex.  Ch.,  S.  C.  ;  and  7  Law  Rep,  C.  P.  647. 
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has  been  changed  into  matter  of  record,  which  is  of  a  higher  nature, 
and  the  inferior  remedy  is  thus  merged  in  the  higher.^  So,  where 
a  party  having  concurrent,  that  is,  joint  and  several  remedies 
against  several  persons,  has  obtained  judgment  against  one,  he  will 
certainly  be  estopped  from  proceeding  against  the  others,  if  the 
damages  have  been  received ;  and  he  will  probably  be  estopped,  even 
though  the  judgment  has  not  been  satisfied;'  for  if  the  law  were 
otherwise,  a  plaintifif  might  recover  damages  twice  over  for  the 
same  cause  of  action,  which  would  be  repugnant  to  natural  justice.^ 
So,  if  an  action  on  a  joint  contract  or  trespass  be  brought  against 
two  defendants,  one  of  them  may  possibly  be  allowed  to  plead  the 
pendency  of  another  action  against  him  for  the  same  cause  ;^  but  if 
A.  be  sued  on  a  contract,  the  pendency  of  an  action  against  B.  for 
the  same  cause  cannot  be  pleaded,  for  in  such  case  A.  is  not  twice 
vexed ;  and  his  proper  course,  therefore,  is  either  to  plead  the  non- 
joinder of  B.,  if  B.  is  within  the  jurisdiction,  or  to  appeal  to  the 
equitable  authority  of  the  court  for  a  stay  of  proceedings.^ 

§  1692.  Upon  a  somewhat  similar  principle,  if  a  judgment  has  §  1504 
been  recovered,  and  execution  executed,  against  a  garnishee  in  a 

»  King  V.  Hoare,  13  M.  &  W.  494,  504 ;  2  DowL  &  L.  382,  S.  C. ;  Lechmere 
«.  Pletclier,  1  C.  &  M.  634,  per  Bayley,  B. ;  Brown  v.  "Wootton,  Yelv.  67  ; 
Cro.  Jac.  73 ;  M.  762,  S.  C. ;  Ward  v.  Johnson,  13  Masa.  148.  These  cases 
overrule  a  dictum  of  Ld.  Tenterden  in  Waiters  v.  Smith,  2  B.  &  Ad.  892,  and 
Sheehy  v.  Mandeville,  6  Cranch,  253,  265. 

*  Buckknd  v.  Johnson,  15  Com.  B.  145.  See  Phillips  v.  Ward,  16  Com.  B., 
N.  S.  717. 

»  Bird  V.  Randall,  3  Burr.  1345,  1353  ;  1  W.  BL  373,  387,  S.  C. ;  recogniBed 
in  Cooper  v.  Shepherd,  3  Com.  B.  272  ;  King  v.  Hoare,  13  M.  &  W.  496,  505, 
per  Parke,  B. ;  Lechmere  v,  Fletcher,  1  C.  &  M.  623,  634, 635,  per  Bayley,  B.  ; 
TJ.  S.  V.  Cushman,  2  Sumn.  426,  437 — 441,  per  Story,  J. ;  Farwell  v,  Hilliard, 
3  New  Hamp.  318.    See  Godson  v.  Smith,  2  Moore,  157. 

*  E.  of  Bedford  t.  Bp.  of  Exeter,  Hoh.  137 ;  Rawlinson  t>.  Oriel,  1  Show. 
76  ;  Carth.  96 ;  Henry  v.  Goldney,  15  M.  &  W.  499,  per  Alderson,  B.  This 
used  to  be  a  plea  in  abatement,  but  all  such  picas  are  now  abolished.  Rules  of 
Supreme  Court,  Ord.  xix,  R.  13. 

*  Henry  v.  Goldney,  15  M.  &  W.  494,  overruling  a  dictum  of  Ld.  Ellen- 
borough  in  Boyce  v.  Douglas,  1  Camp.  60.  See  Newton  v.  Blunt,  3  Com.  B. 
675,  where  two  actions  having  been  brought  against  two  joint-contractors  in 
reiipect  of  the  same  demand,  and  the  debt  and  costs  in  one  action  having  been 
paid,  it  was  held  that  a  judge  at  rhAmbers  might  stay  the  proceedings  in  the 
other  action  without  costs. 
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suit  oi  foreign  attachment,  he  may  rely  on  these  &cts  as  an  estoppd, 
should  any  subsequent  action  be  brought  against  him  by  the  de- 
fendant in  such  suit,  for  the  moneys  paid  by  him  to  the  def^idant^s 
creditor  under  the  process  of  the  Tolzee  or  Mayor^s  Court ;  ^  and 
this,  too,  whether  the  debt  sued  for  in  such  court  accraed  withiii 
its  jurisdiction  or  not.^  So,  any  payment  made  by,  or  execatioo 
levied  upon,  a  garnishee  under  any  proceeding  for  the  attachmcikt 
of  debts  owing  or  accruing  from  him  to  a  judgment  debtor,  is 
rendered,  by  the  Common  Law  Procedure  Act  of  1854,  a  yalid  dis- 
charge to  the  garnishee  as  against  the  judgment  debtor,  to  the 
amount  paid  or  levied,  although  such  proceeding  may  be  set  aside 
or  the  judgment  reversed.' 

§  1693.  In  conformity  with  the  rule,  which  rejects  judgm^ts  §!' 
inter  partes  as  evidence  either  for  or  against  strangers  to  prove  the 
facts  adjudicated,  it  has  been  determined  that  a  judgment  in  a 
criminal  prosecution, — unless  admissible  as  evidence  in  the  niitiuB 
of  reputation,^  or,  taken  in  conjunction  with  the  prosecutioii, 
as  an  act  of  ownership,^ — cannot  be  received  in  a  civil  action,  to 
establish  the  truth  of  the  facts  on  which  it  was  rendered;'  and 


1  Magratli  v.  Hardy,  4  Bing.  N.  C.  782  ;  Webb  v.  Hurrcll,  4  Com.  B.  287 ; 
Hiixham  r.  Smith,  2  Camp.  19,  per  Ld.  EUenborough ;  Crosby  t.  Hetbcr- 
ington,  4  M.  &  Gr.  933  ;  M*Daniel  v.  Hiighes,  3  East,  367  ;  Philipe  «.  Hunter,  2 
H.  Bl.  402,  410 ;  HuU  v.  Blake,  13  Mass.  163 ;  Holmes  t\  Remsen,  20  Joims. 
229. 

2  Westoby  v.  Day,  2  E.  &  B.  605.  See  Matthey  r.  Wiseman,  18  Cam.  B., 
N.  S.  657. 

»  17  &  18  v.,  c.  125,  §§  60—67,  and  especially  §  65.  These  clauses  ax«  ex- 
tended to  the  County  Courts  by  Order  in  Council  of  18  Nov.  1867.  See  Cr. 
Ct.  R.  0.  &  F.  of  1868,  p.  238.  See,  also,  19  &  20  V.,  c.  102,  §§  63--€9,  for 
corresponding  clauses  relative  to  Ireland. 

<  See  Petrie  v,  Nuttall,  11  Ex.  R.  569  ;  ante,  §  624. 

*  Brew  V.  Haren,  I.  R.,  9  C.  L.  29 ;  S.  C.  AS,  on  App.  I.  R,  11  C.  L.  19S. 

•  Smith  V.  Rummens,  1  Camp.  9  ;  Hathaway  v.  Barrow,  id.  151  ;  both  which 
cases  are  explained  by  Parke,  B.,  in  2  C.  M.  &  R  139 ;  Justice  ©.  Goelii^ 
12  Com.  B.  39  ;  Jones  v,  Wliite,  1  Str.  68,  per  Eyre  and  Pmtt,  Js.  ;  B.  X.  P. 
233 ;  Hillyard  v.  Grantham,  cited  by  Ld.  Hardwicke  in  Brownswoid  r. 
Edwards,  2  Ves.  Sen.  246 ;  Gibson  v,  M'Carty,  Cas.  temp.  Hardw.  311 ; 
Helsham  v.  Blackwood,  11  Com.  B.  Ill  ;  Wilkinson  «.  Goxdon,  2  Add.  132, 
per  Sir  J.  NichoU  ;  Jameson  u  Leitch,  Milw.,  Ec.  Ir.  R  690.  See,  also,  24  & 
25  v.,  c.  96,  §  86,  cited  ante,  §  1455. 
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that  a  judgment  in  a  civil  action,  or  an  award,^  cannot  be  given  in 
evidence  for  such  a  purpose  in  a  criminal  prosecution.^  So,  the 
record  of  the  conviction  of  a  principal  cannot  be  received  as  any 
proof  of  his  guilt  on  the  trial  of  a  subsequent  indictment  against 
the  accessory.^  However,  where  a  prisoner  was  indicted  for  the 
substantive  offence  of  receiving  stolen  goods,  and  a  witness  for  the 
Crown,  after  confessing  that  he  was  himself  the  thief,  admitted  on 
cross-examination  that  he  had  been  tried  and  acquitted  of  the 
theft,  the  Irish  judges  held,  that  the  acquittal  of  the  principal, 
though  not  conclusive  evidence  of  his  innocence,  was  a  &ct  which  it 
was  right  to  leave  to  the  jury,  together  with  the  fact  of  his  subse- 
quent confession  in  court.^  Again,  a  verdict  for  or  against  a  tenant 
for  life,  will  not  be  evidence  for  or  against  the  reversioner,  because 
the  reversioner  does  not  claim  through  the  tenant  for  life,  but  en- 
joys an  independent  title.^  So,  a  judgment  obtained  by  or  against 
a  lessee,  cannot,  it  is  submitted, — ^notwithstanding  some  authorities 
to  the  contrary,* — be  made  available  in  a  subsequent  action  by  or 
against  the  lessor.*^ 

§  1694.^  It  is  true  that  a  record  is  sometimes  admitted  in  evi-  §  1506 
deuce,  in  fSftvour  of  a  stranger  against  one  of  the  parties,  as  con- 
taining a  solemn  admission  by  such  party  in  a  judicial  proceeding, 
with  respect  to  a  certain  fact.  But  this  is  no  real  exception  to  the 
rule  requiring  mutuality,  because  the  record  is  admitted  in  this 
case,  not  as  a  judgment  conclusively  establishing  the  &ct,  but  as 


»  R.  V.  Fontaine  Moreau,  11  Q.  B.  1028. 

«  See  R.  V.  DucIl  of  Kingston,  20  How.  St.  Tr.  471,  485 ;  Acta  fiicta  in 
causft  civili  non  probant  iu  causft  criminali.    Masc,  de  Prob.,  Concl.  34. 

»  R.  r.  Turner,  1  Moo.  C.  C.  347  ;  1  Lew.  C.  C.  119,  S.  C.  ;  R.  v.  Ratdiffe,  1 
Lew.  C.  C.  122,  per  Parke,  J. ;  Keable  v.  Payne,  8  A.  &  E.  660,  per  Patteron, 
J. ;  R.  V.  Smith,  1  Lea.  288.  These  cases  do  not  directly  establish  the  pro- 
position in  the  text ;  but  its  soundness  is  clear  on  principle,  unless  a  conviction 
be  a  judgment  iu  rem,  which  it  is  submitted  it  is  not. 

<  R.  V.  M^Cue,  Jebb,  C.  C.  120. 

»  B.  N.  P.  232.    See  ante,  §§  757,  758. 

*  Com.  Dig.,  £v.  A.  5  ;  2  Ph.  £y.  11.  The  passage  in  Corny n  seems  to  apply 
to  the  old  action  of  ejectione  linnse. 

'  Wenman  v.  Mackenzie,  5  E.  &  B.  447  ;  Rees  v.  Walters,  3  M.  &  W.  527  ; 
Rushworth  v.  Countess  of  Pembroke,  Hardr.  472.    See  ante,  §  789. 

•  Gr.  Ev.  §  527  a,  in  part. 
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the  deliberate  declaration  or  admissioii  of  the  party  himsftlf  tfail 
the  fact  was  so.  It  is  therefore  to  be  treated  according  to  the 
principles  governing  admissions,  to  which  class  of  evidence  it 
properly  belongs.^  Thus,  where  a  carrier  brought  trover  against 
a  person  to  whom  he  had  delivered  the  goods  intrusted  to  faiin, 
and  which  were  lost,  the  record  in  this  suit  was  held  adTniwrihto 
for  the  owner  in  a  subsequent  action  brought  by  him  against  the 
carrier,  as  amounting  to  a  confession  in  a  court  of  record,  that  he 
had  had  the  plaintiff's  goods.^  So,  a  record  of  judgment  in  t 
criminal  case,  upon  a  plea  of  guilty,  is  admissible  in  a  civil  action 
against  the  party,  as  a  solemn  judicial  confession  of  the  &ct.' 

§  1695.  In  order  that  a  judgment  should  bind  parties  and  privies,  f « 
it  must  have  directly  decided  the  point  which  is  in  issue  in  the 
second  suit  ;^  and  therefore,  whenever  it  is  pleaded  by  waj  of  es- 
toppel, or  is  offered  in  evidence,  the  opposite  party  is  always  ai 
liberty  to  deny  on  the  record,  or  at  the  trial,  that  it  has  settled  the 
rights  of  the  parties  as  to  the  same  cause  of  action,  which  is  nowia 
controversy ;  and  the  question  of  identity  thus  raised,  mast  be  de- 
termined by  the  jury  upon  the  evidence  adduced.  The  due  deter- 
mination of  this  question  will  require  a  careful  examination  of  the 
issues  raised  in  the  two  actions  ;  for  while,  on  the  one  hand,  it  is 
not  necessary  that  the  actions  should  be  in  the  same  yorm,  pro- 
vided the  facts  in  issue  are  really  the  same  ;  ^  so,  on  the  other,  it  is 
not  sufficient  that  the  writs  should  be  identical,  if  the  issues 
by  the  pleadings  are  different. 


>  Ante,  §§772,783,  821. 

2  Tiley  v.  Cowling,  1  Ld.  Bay.  744,  per  Holt,  C.  J. ;  B.  N.  P.  243^  S.  C. ; 
Bobiflon  r.  Swett,  3  GreenL  316. 

■  Anon.,  per  Wood,  B.,  cited  2  Ph.  Ev.  25  ;  B.  t?.  Fontaine  Moreau,  11  Q.  & 
1033,  per  Ld.  Denman  ;  Bradley  v,  Bradley,  2  Fair!  367. 

<  Bicardo  v.  Garcias,  12  CI.  &  Fin.  368  ;  Bainbrigge  «.  Badddey,  S  PMIL 
705,  709,  710  ;  Toulmin  v,  Copland,  id.  711 ;  Hunter  v.  Stewart,  31  L.  J^  Ck 
346,  349,  350  ;  4  De  Gex,  F.  &  J.  168,  176—178,  S.  C,  per  Ld.  Weetbuiy ; 
Langmead  v.  Maple,  18  Com.  B.,  N.  S.  255  ;  Moss  t^.  Anglo-Egyptian  Nar^. 
Co.,  1  Law  Bep.,  Ch.  Ap.  108  ;  35  L.  J.,  Ch.  179,  S.  C. ;  Dolphin  r,  Aylvaid, 
15  Ir.  Eq.  B.,  N.  S.  583  ;  Flitters  v.  AUfrey,  10  Law  Bep.,  C.  P.  29 ;  44  L.  J., 
C.  p.  73,  S.  C. 

'  Krishna  Behari  Boy  v.  Brojeswari  Chowdranee,  2  Law  Bep.,  Ind.  Ap.  2S3L 
See,  also,  Symons  v.  Bees,  L.  B.,  1  Ex.  D.  416. 
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§  1696.^  For  instance,  if  one  wrongfully  take  another's  horse  and  §  1508 
sell  it,  applying  the  money  to  his  own  use,  a  recovery  in  an  action 
of  trespass  by  the  owner  for  the  taking,  would  be  a  bar  to  a  subse- 
quent action  for  the  money  received,  or  for  the  price,  the  cause  of 
action  being  proved  to  be  the  same.^  So,  if  two  wrong-doers  were 
jointly  to  convert  goods  to  their  own  use  by  selling  them,  a  judg- 
ment in  trover  recovered  against  one  would  constitute  a  bar  to  a 
subsequent  action  against  the  other  for  money  had  and  received, 
even  though  it  were  capable  of  proof,  that  the  proceeds  of  the  sale 
had  exceeded  the  amount  of  the  damages  awarded  in  the  first  action.^ 
So,  a  verdict  for  the  defendant  in  trover,  on  a  plea  denying  the 
plaintiff's  title  to  the  goods,  is  a  bar  to  an  action  for  the  money 
arising  from  the  sale  of  them,  because  in  both  these  actions  the 
same  question  of  property  must  necessarily  arise.^  Again,  the  re- 
covery of  judgment  in  replevin  is  a  bar  to  an  action  of  trespass  in 
respect  of  the  same  taking  of  the  same  goods ;  because,  although 
the  damages  actually  recovered  in  replevin  are  usually  assessed  at 
the  cost  of  the  replevin  bond,  no  law  exists  to  deprive  the  plaintiff 
of  the  right  to  recover  special  damages  in  that  form  of  action.^  So, 
-where  a  farmer,  on  being  sued  in  the  County  Court  for  discharging 
his  servant  before  the  termination  of  the  hiring  without  reasonable 
cause,  had  obtained  judgment,  this  judgment  was  held  to  be  a  bar 
to  a  subsequent  summons  before  justices  against  the  master  to 
recover  the  servant's  wages ;  though  it  was  urged  in  that  case  with 
much  force,  that  the  jurisdiction  of  the  two  courts  was  totally  dis- 
tinct, and  that  the  claim  made  in  the  one  was  different  from  that 
preferred  in  the  other.*  In  an  action  for  mesne  profits,  where  the 
defendant  in  his  statement  relies  on  the  non-possession  of  the 
plaintiff,  the  latter  may  reply,  by  way  of  estoppel,  a  judgment  in 


1  Gr.  Ey.  §  532,  as  to  first  five  lines. 

*  17  Pick.  13,  per  Putnam,  J. ;  Young  v.  Black,  7  Cranch,  566  ;  livermore 
t?.  Herechell,  3  Pick.  33.  Whether  parol  evidence  would  be  admiagible  in  §ucli 
case  to  prove  that  the  damages  awarded  in  trespass  were  given  merely  for  the 
tortious  taking,  without  including  the  value  of  the  goods,  to  which  no  evidence 
had  been  offered  ;  quarey  and  see  Loomis  v.  Green,  7  GreenL  386. 

»  Buckland  v.  Johnson,  23  L.  J.,  C.  P.  204  ;  16  Com.  146,  S.  C. 

*  Hitchin  v.  Campbell,  2  W.  Bl.  827,  831,  832 ;  3  Wils.  304,  S.  C. 

»  Gibbs  V,  Cruikahank,  8  Law  Rep.,  C.  P.  461  ;  42  L.  J.,  C.  P.  273,  S.  C. 

*  Routkdge  r.  Hislop,  29  L.  J.,  M.  C.  90 ;  2  E.  &  E.  549,  S.  C. 
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ejectment  in  his  favour,  whether  it  be  by  verdict  or  by  defiemlty  and 
whether  it  has  been  followed  or  not  by  the  issue  and  execution  of  a 
writ  of  possession.^  So,  a  verdict  for  the  defendant  in  replevin, 
where  to  an  avowry  for  rent  the  plaintiff  had  denied  the  tenancy, 
has  been  lield  to  conclude  the  plaintiff,  when  subsequently  sued  by 
the  party  under  whom  he  had  made  cognizance,  for  the  rent  which 
had  accrued  at  the  time  of  the  distress.^  So,  where, — ^prior  to  the 
loth  of  August,  1854,  when  the  laws  relating  to  usury  were  re- 
pealed,^— ^the  defendant  pleaded  usury  to  an  action  on  a  bond,  a 
verdict  of  acquittal  in  an  action  for  penalties  for  usury  on  the  same 
bond,  between  the  same  parties,  was  held  to  be  evidence  for  the 
plaintiff.^ 

§  1697.  But,  on  the  other  hand,  the  prior  recovery  of  damages  in  f  l»^ 
an  action  for  false  imprisonment,  cannot  be  pleaded  in  bar  to  a  sub- 
sequent action  for  malicious  prosecution,  even  though  the  jury  on  the 
first  trial  may  have  been  misdirected  to  take  into  their  consideratioa 
the  malicious  conduct  of  the  defendant.^  Neither  will  a  jadgment 
recovered  by  a  widow  seeking  compensation,  under  Lord  Campbell's 
Act,^  for  the  death  of  her  husband  through  the  negligence  of  ibe 
defendants,  be  a  bar  to  a  subsequent  action  brought  by  her,  as  his 
administratrix,  to  recover  damages  from  the  same  defendants  for  an 
injury  caused  by  the  same  accident  to  his  personal  property^ 
Nor,  in  a  case  of  collision  at  sea,  will  a  proceeding  in  rem  in  the 
Admiralty  Division  be  any  bar  to  a  proceeding  in  personam  in  any 


»  Wilkinson  v,  Kirby,  23  L.  J.,  C.  P.  224  ;  15  Com.  B.  430,  S.  C.  But  m^ 
Pearae  v,  Goaker,  4  Law  Rep.,  Ex.  92  ;  38  L.  J.,  Ex.  82,  S.  C,  and  Eenna  r. 
Nugent,  I.  R,  7  C.  L.  464,  where  the  Irish  Ex.  Ch.,  afltoiing  the  decidon  of 
the  Com.  PL,  held  that,  since  the  passing  of  the  Com.  Law  Proced.  Act,  a  jud)^ 
ment  by  default  in  ejectment  was  not  an  estoppel,  and  therefore,  in  an  acdon 
for  mesne  profits,  was  not  conclusive  as  to  the  time  at  which  the  plaintiff's  title 
accnied.  Qu.,  therefore,  as  to  the  law  stated  in  the  text  See,  also,  ante, 
§  1688.  *  Hancock  v,  Welsh,  1  Stark.  R.  347. 

*  17  &  18  v.,  c.  90. 

^  Cleve  17.  Powel,  1  M.  &  Rob.  228,  per  Ld.  Denman.  For  other  exampkey 
Bee  Whittaker  v.  Jackson,  33  L.  J.,  Ex.  181  ;  2  H.  &  C.  926,  S.  C. ;  Newingt^a 
V.  Levy,  40  L.  J.,  C.  P.  29  ;  6  Law  Rep.,  C.  P.  180,  S.  C.     • 

»  Guest  V,  Warren,  23  L.  J.,  Ex.  121 ;  9  Ex.  R.  379,  S.  C. 

•  9  &  10  v.,  c,  93  ;  27&  28  V.,  c  95. 

7  Bamett  v.  Lucas,  I.  R.,  6  C.  L.  247,  per  Ex.  Ch. 
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Common  Law  Division.^  A  verdict,  too,  for  the  defendant  in  trover, 
on  a  statement  of  defence  setting  up  an  authorised  sale,  will  not 
prevent  him  from  being  liable  to  the  plaintiff  for  the  proceeds  of  the 
sale  in  an  action  for  money  had  and  received ;  because  such  a  verdict 
must  have  been  given  on  the  express  ground,  that  the  defendant 
had  sold  the  goods  in  question  on  the  authority  of  the  plaintiff.' 
Again,  if  an  action  on  the  case  were  brought  for  obstructing  a  water- 
course, and  the  plaintiff  were  to  obtain  a  verdict  on  a  defence 
denying  the  obstruction,  this  would  not  preclude  the  defendant 
from  disputing  the  plaintiff's  right  to  the  watercourse,  should  he 
bring  a  second  action  for  a  subsequent  obstruction.'  So,  if  a  tenant, 
when  sued  for  rent,  were  to  allow  judgment  to  go  by  de&ult,  he 
would  not  thereby  be  estopped,  in  an  action  for  subsequent  rent, 
from  pleading  any  defence  in  confession  and  avoidance,  though 
such  plea  would  have  barred  the  former  claim,  had  it  been  pleaded 
on  the  first  occasion.^ 

§  1698.  If  to  an  action  for  trespassing  on  a  close,  whether  §  1500a 
described  by  abuttals  or  name,  the  defendant  rely  on  a  statement 
that  the  spot  in  dispute  was  his  own  freehold,  and  obtain  a  verdict, 
this  record  will  not  estop  the  plaintiff  from  bringing  a  second 
action  for  a  trespass  committed  on  the  same  close ;  for,  as  the 
defendant,  to  support  this  plea,  need  not  prove  his  title  to  the 
whole  close,  but  may  rest  satisfied  with  showing  that  the  part  on 
which  the  trespass  was  committed  belongs  to  him,  the  only  effect 
of  the  record  in  a  subsequent  action  between  the  same  parties,  or 
those  claiming  under  them,  will  be  to  prove  that  some  part  of  the 
close  is  the  defendant's  property ;  and  this  will  not  bar  the  plaintiff's 
right,  unless  it  can  be  further  shown,  that  the  trespasses  in  the  two 


*  Nel«on  V,  Couch,  15  Com.  B.,  N.  S.  99  ;  The  Bengal,  Swab.  Adm.  R.  468  ; 
The  John  and  Mary,  id.  471  ;  Ilarmer  r.  Bell,  7  Moo.  P.  C.  R.  267. 

*  Hitchin  v.  Campbell,  2  W.  Bl.  779,  832  ;  as  explained  in  Buckland  v. 
Johnaon,  15  Com.  B.  161,  162. 

*  Evelyn  «.  Haynen,  per  LkI.  Mansfield,  cited  and  ex]>lained  by  Ld.  Ellen- 
borough  in  Outram  v.  Morewood,  3  Ea^^t,  365. 

«  Howlett  r.  Tarte,  10  Com.  B.,  N.  S.  813  ;  31  L.  J.,  C.  P.  146,  S.  C.    Sec, 
also,  for  another  illustration,  Hall  v.  Levy,  44  L.  J.,  C.  P,  89 ;  10  Law  Rep. 
C.  P.  154,  8.  C.  *' 
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actions  were  committed  in  the  same  part.^  In  B.  v,  Fairie,^  where 
the  defendant  was  indicted  for  causing  a  nuisance  by  keying  up 
furnaces  for  making  animal  charcoal,  his  former  conYictian  by 
justices  for  an  offence  against  the  Smoke  Consumption  Act  of  1858,^ 
committed  at  the  same  place  and  in  the  course  of  the  same  trade, 
was  tendered  in  eiddence.  The  court,  however,  held,  that  this 
document  could  not  be  received,  as  the  statutable  offence  was  not, 
of  necessity,  the  doing  any  act,  which  would  constitute  an  indictable 
nuisance  at  common  law.  On  the  other  hand,  a  party,  who  has 
either  obtained  a  decree  for  a  divorce,  or  whose  suit  for  that  purpose 
has  been  dismissed,  cannot  afterwards  maintain  a  fresh  suit  for 
mere  judicial  separation  on  the  same  grounds.^ 

§  1699.  It  matters  not  in  regard  to  the  conclusive  effect  of  a  }  ffi* 
judgment,  whether  the  plaintiff  in  the  second  action  was  the 
plaintiff  or  defendant  in  the  first,  provided  the  point  in  dUpute 
be  the  same  in  both  suits.  Therefore,  if  an  action  be  brought  for 
goods  sold  and  delivered  with  a  warranty,  or  for  work  and  labour 
done,  or  for  goods  supplied,  under  a  contract,  and  the  defendant 
elect  to  show,  as  he  may  do,  how  much  less  the  subject-matter  of 
the  action  was  worth,  by  reason  of  a  breach  of  the  warraifty  or 
contract ;  he  will  be  considered  as  having  satisfaction  for  the 
breach,  to  the  extent  that  he  obtained,  or  was,  after  such  election, 
capable  of  obtaining,  an  abatement  of  price  on  that  account ;  and 
to  that  extent,  but  not  further,  he  will  be  precluded  from  recoTer- 
ing  in  another  action.^  So,  a  verdict  negativing  any  right  which 
a  defendant  sets  up  in  his  statement,  will  estop  him  from  assertiiig 
that  right  as  plaintiff  in  a  subsequent  action  against  his  forme? 
opponent.^  For  instance,  if  to  an  action  on  contract,  the  defendant 
plead  a  set-off  or  counterclaim,  and  the  issue  thereon  be  found 


»  Smith  V,  Royston,  8  M.  &  W.  386—388,  per  Alderson,  B.    See  Whitlaker 
V.  Jackson,  33  L.  J.,  Ex.  181 ;  2  H.  &  C.  926,  S.  C. 
2  8  E.  &  B.  486  ;  8  Cox,  66,  S.  C.  »  16  &  17  V.,  c  1S8,  §  1. 

*  Ciocci  V.  Ciocd,  29  L.  J.,  Pr.  &  Mat  60,  per  Cresswell,  J.  0.  See  Greoi 
V.  Green,  43  L.  J.,  Pr.  &  Mat  6 ;  3  Law  Rep.,  P.  &  D.  121,  S.  C. ;  and  Erons 
V,  Evans  and  Robinson,  27  L.  J.,  Pr.  &  Mat.  57. 

•  Mondel  v.  Steel,  8  M.  &  W.  858,  871,  872.  See  Thornton  «.  Place,  1  M.  & 
Hob.  218.  •  2  Smith,  L.  C.  eWL 
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against  him,  he  cannot  sue  the  plaintiff  for  the  demand  specified  in 
that  plea ;  ^  and  the  more  so,  as  such  a  defence  may  now  be  taken 
distributiyely.^ 

§  1700.  In  applying  this  rule  to  cross  actions,  care  mnst  be  §  It^H 
taken  to  distinguish  between  cases,  where  the  points  in  issue  are 
identical,  and  those,  where  both  suits  merely  relate  to  the  same 
transaction  or  property.  In  the  latter  case  the  recovery  of  a 
yerdict  by  the  plaintiff  in  one  action  will  not  estop  the  defendant 
firom  bringing  a  subsequent  action  against  him.  Thus,  where  the 
purchaser  of  a  kitchen  range,  on  being  sued  for  the  stipulated 
price,  paid  401.  into  court,  which  was  accepted  in  satisfiaction  of 
the  cause  of  action ;  it  was  held  that  he  was  not  estopped  thereby 
from  suing  the  maker  for  negligence  in  the  construction  of  the 
range.^  True,  the  purchaser  might,  if  he  had  thought  fit,  have 
relied  upon  the  bad  workmanship  of  the  article  bought  as  a 
defence  to  the  former  action ;  but  he  was  not  bound  to  take  that 
course,  and  having  omitted  to  do  so,  he  had  a  perfect  right  to 
maintain  a  separate  action  for  the  damage,  which  he  had  sustained 
on  that  account.^  Again,  it  frequently  happens  in  running  down 
cases,  that  both  parties  commence  proceedings  against  each  other ; 
and  as  a  verdict  on  the  first  trial  is  no  evidence  on  the  second,^ 
juries  occasionally  find  verdicts  in  favour  of  both  plaintiffs,  in 
order,  as  it  would  seem,  to  illustrate  the  humiliating  doctrine  that 
no  human  institutions  are  perfect.^ 


>  Eastmure  v.  Laws,  5  Bing.  N.  C.  444  ;  7  Scott,  461  ;  7  DowL  431,  S.  C. 
See  Stanton  v.  Styles,  1  L.  M.  &  P.  575.  s  See  ante,  §  272. 

»  Rigge  V.  Burbidge,  15  M.  &  W.  598  ;  4  DowL  &  L.  1,  S.  C. 

*  Davis  V,  Hedges,  6  Law  Rep.,  Q.  B.  687  ;  40  L.  J.,  Q.  B.  276,  S.  C. 
»  See  The  Calypso,  Swab.  Adm.  R.  28. 

•  In  a  case  of  collision  in  the  old  Court  of  Admiralty,  where  cross  actions 
had  been  brought,  Dr.  Lushington, — after  observing  that  the  records  of  that 
oonrt  showed,  that  scarcely  ever  was  a  case  of  collision  tried  in  which  a  true 
statement  of  facts  was  made  on  both  sides, — confessed  that  he  was  unable  to 
come  to  any  satisfactoiy  decision  on  the  conflict  of  evidence  ;  and  aa  the  Trinity 
Masters,  whom  he  had  called  in,  found  themselves  equally  incapable  of  deter- 
mining the  matter,  the  result  was  that  both  actions  were  dismissed ;  In  re 
Maid  of  Auckland,  6  £c.  &  Mar.  Cas.  240.  The  general  rule  of  the  Admiralty 
piviBion  in  cases  of  collision,  when  both  parties  are  blamable  in  not  having 
taken  necessary  precautions,  is  to  apportion  the  damages  equally  between  them : 
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§  1701.  A  convenient  and  safe  test  for  ascertaining  whether  or  {1£ 
not  the  judgment  in  one  action  should  be  a  bar  to  another,  is  to 
consider  whether  the  same  evidence  would  or  would  not  stuiain 
both  ;^  but  if  the  statements  of  claim  be  framed  in  such  a  manner, 
that  the  causes  of  action  may  be  identical  in  the  two  suits,  the 
party  bringing  the  second  action  must  show  that  they  are  not  the 
same,  for  he  has  no  right  to  leave  the  question  of  identity  to  be 
determined,  on  a  nice  investigation  of  the  facts  and  pleadings.' 
In  one  case,  indeed,  where  the  plaintiff  had  in  a  former  action 
declared  upon  a  promissory  note,  and  for  goods  sold,  but,  upon 
executing  the  writ  of  inquiry  after  judgment  by  default,  he  had  not 
been  prepared  with  evidence  on  the  count  for  goods  sold,  and  had 
therefore  taken  his  damages  for  the  amount  only  of  the  note ;  he 
was  permitted,  in  a  second  action  for  the  goods  sold,  to  prore  this 
fact  by  parol,  and  the  first  judgment  was  held  to  be  no  bar  to  the 
second  suit.^  In  another  case,  too,  a  plaintiff  declared  in  debt  &r 
use  and  occupation  of  a  farm,  with  the  usual  money  counts,  and  in 
his  particulars  of  demand  he  claimed  a  certain  sum  for  the  value  of 
stone  taken  from  a  quarry  on  the  tarm.  At  the  trial  he  cosifined 
his  evidence  to  the  count  for  use  and  pocupation,  and  obtained  a 
general  verdict.  Before  this  action  was  tried,  the  plaintiff  brought 
another  against  the  same  defendant  for  quarrying  and  taking  away 
stone ;  and  the  court  held,  on  the  trial  of  the  action  on  the  ease, 
that  the  tort  was  not  waived  by  the  plaintiff's  abandonment  of  his 


Vaux  V,  Sheifer,  8  Moo.  P.  C.  R  75 ;  The  Milan,  Lush.  Adm.  R.  388  ;  The 
Sylph,  2  Ec.  &  Mar.  Cas.  86.  This  rule,  however,  does  not  apply  when  the 
collision  has  in  part  been  caused  by  the  plaintiff's  non-compliance  with  § 
of  17  &  18  v.,  c.  104  ;  for  by  §  298  of  that  Act,  the  pkintiff  in  such 
cannot  maintain  his  suit ;  The  James,  Swab.  Adm.  R.  60. 

»  Hitchin  «.  Campbell,  2  W.  Bl.  831,  per  De  Grey,  C.  J. ;  Martin  r.  Ken- 
nedy, 2  B.  &  P.  71,  per  Ld.  Eldon ;  Wadsworth  v.  Bentley,  23  L.  J.,  Q.  R, 
Bail  Ct.  Cas.,  3,  per  Crompton,  J. ;  Hunter  v,  Stewart,  31  L.  J.,  Ch.  350 ;  4 
De  Gex,  F.  &  J.  178,  S.  C,  per  Ld.  Westbury ;  Dolphin  v,  Aylward,  15  Jr. 
Eq.  R.,  N.  S.  583. 

3  Ld.  Bagot  V,  Williams,  3  B.  &  C.  239,  per  Abbott,  C.  J. ;  Seddon  r.  Tittop, 
6  T.  R.  609,  per  Ld.  Kenyon. 

»  Seddon  v.  Tutop,  6  T.  R.  607  ;  recognised  by  Bayley,  J.,  in  Ld.  Bagot  r. 
Williams,  3  B.  &  C.  240 ;  and  by  Best,  C.  J.,  in  Thorpe  r.  Cooper,  5  Binfr. 
129.  See  Preston  v,  Peeke,  27  L.  J.,  Q,  B.  424  ;  E.  B.  &  K  336,  S.  C.  ;  cit^ 
ante,  §  85. 
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claim  for  the  value  of  the  stone  as  stated  in  the  particulars,  and 
that,  consequently,  the  second  action  was  maintainable  notwith- 
standing the  former  recovery.^ 

§  1702.  On  the  other  hand,  it  has  been  laid  down  as  a  general  §  1513 
rule,  which  is  recognised  alike  in  all  courts,  that  ''  where  a  given 
matter  becomes  the  subject  of  litigation  in,  and  of  adjudication  by, 
a  court  of  competent  jurisdiction,  the  court  requires  the  parties  to 
that  litigation  to  bring  forward  their  whole  case,  and  will  not,  except 
nnder  special  circumstances,  permit  the  same  parties  to  open  the 
same  subject  of  litigation  in  respect  of  matter,  which  might  have 
been  brought  forward  as  part  of  the  subject  in  contest,  but  which 
was  not  brought  forward,  only  because  they  have,  from  negligence, 
inadvertence,  or  even  accident,  omitted  part  of  their  case.  The 
plea  of  res  judicata  applies,  except  in  special  cases,  not  only  to 
points  upon  which  the  court  was  actually  required  by  the  parties  to 
form  an  opinion  and  pronounce  a  judgment,  but  to  every  point 
which  properly  belonged  to  the  subject  of  litigation,  and  which  the 
parties,  exercising  reasonable  diligence,  might  have  brought  forward 
at  the  time.**  ^ 

§  1703.  Many  cases  in  Chancery  might  be  cited  in  illustration  §  1514 
of  the  above  rule,'  but  it  will  suffice  to  refer  to  a  few  common- 
law  decisions  connected  with  this  subject.  Thus,  it  has  been 
determined,  that  if  a  plaintiff  obtains  an  interlocutory  judgment 
for  his  whole  claim,  but  afterwards,  to  avoid  delay,  attends  before 
the  Master  to  have  his  damages  assessed  on  one  item  only,  and 
enters  a  nolle  prosequi  as  to  the  others,  this  will  bar  any  future 
action  for  the  last-mentioned  items ;  a  nolle  prosequi  as  to  part, 
entered  up  after  judgment  for  the  whole,  being  equivalent  to  a 
retraxit.^    A  fortiori,  if  a  plaintiff,   having  declared  on  several 

>  Hadley  v.  Green,  2  Tyr.  390.  See  ace  Bridge  v.  Gray,  14  Pick.  55 ; 
Webster  v.  Lee,  5  MasB.  334 ;  Phillips  v.  Berrick,  16  Johns.  136. 

'  Henderson  v,  Henderson,  3  Hare,  115,  per  Wigi*am,  V.-C.  See,  also, 
Srimut  Rajah  v.  Katanui  Natchiar,  11  Moo.  Ind.  App.  C.  50. 

*  Farqnhaison  v.  Seton,  5  Russ.  45  ;  Partridge  v.  Usbome,  id.  195  ;  Chamlej 
V.  Ld.  Donsanj,  2  Sch.  &  Let  718,  per  Ld.  Eldon ;  M.  of  Breadalbane  v,  M.  of 
Cbandos,  2  Mjl.  &  Or.  732,  733,  per  Ld.  Cottenham. 

*  Bowden  r.  Home,  7  Bing.  716. 
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caoBes  of  action,  Sedls  to  establish  some  of  them  at  the  trial  for 

want  of  evidence,  he  cannot  bring  a  second  action  to  recorer  damages 

for  these  last,  unless  he  be  nonsuited  with  the  special  leaTe  of  the 

Court  to  proceed  again,  or  he  can  induce  the  court  to  set  aside  the 

verdict  he  has  obtained^  on  the  ground  of  mistake,  sorpriae,  or 

accident.^     So,  if  he  sues  for  part  only  of  an  indivisible  claim,  as 

if  one  serves  another  for  a  year  under  the  same  hiring,  and  then 

brings  an  action  for  a  month's  wages,  it  is  a  bar  to  the  whde.' 

Upon  the  same  principle,  if  a  plaintiff,  knowing  that  he  has  aa 

unliquidated  claim  against  a  defendant  for  a  large  amoont,  choofiei 

to  sue  him  for  a  less  sum  than  is  due ;  or  if,  having  a  demand  &r 

60L,  in  three  sums  of  201.,  he  consents  at  Nisi  Prins  to  take  t 

verdict  for  40Z.,  he  cannot  afterwards  bring  a  second  action  fer  tiie 

residue.^     So,  if  all  matters  in  difference  between  two  parties  are 

referred,  and  one  of  them  declines  to  bring  before  the  arbitzmtor 

some  claim  which  is  included  within  the  scope  of  the  reference,  he 

cannot  make  this  claim  the  subject  of  a  firesh  action.^ 

§  1704.  The  County  Court  Act,  1846,^  contains  an  importaol  §  Bl 
clause  relative  to  this  subject ;  for  it  enacts,  in  §  63,  ^'  that  it  shall 
not  be  lawful  for  any  plaintiff  to  divide  any  ^ause  of  action  for  the 
purpose  of  bringing  two  or  more  suits  in  any  of  the  [County] 
Courts,^  but  any  plaintiff,  having  cause  of  action  for  more  than  '* 
50i.,®  "  for  which  a  plaint  might  be  entered  under  this  Act  if  not 


1  Stafford  v.  Clarke,  2  Bing.  382,  per  Best,  C.  J. 

'  Rules  of  Sup.  Ct.,  Ord.  xli,  R.  6,  which  provides  that  "  any  judgment  of 
nonsuit,  unless  the  court  or  a  judge  otherwise  directs,  ahall  have  the  amc 
effect  as  a  judgment  upon  the  merits  for  the  defendant ;  but  in  any  case  of  mi^ 
take,  surprise,  or  accident,  any  judgment  of  nonsuit  may  be  set  aside  on  sacfe 
terms,  as  to  payment  of  costs  and  otherwise,  as  to  the  court  or  a  jud<^  eh*n 
seem  just."  -  Miller  v.  Covert,  1  Wend.  487. 

*  Ld.  Bagot  V.  Williams,  3  B.  &  C.  236,  241. 

*  Smith  V.  Johnson,  15  East,  213 ;  Dunn  v.  Murray,  9  B.  &  C.  780,  788.  Sec 
Ravee  v.  Farmer,  4  T.  R.  146. 

*  9  &  10  v.,  c.  95.  The  Act  of  14  &  15  V.,  c  57,  which  Rgnlates  the 
practice  in  Irish  Civil  Bill  courts,  contains  similar  provisions  in  §  36. 

'  "  These  words  do  not,  in  terms,  prohibit  the  splitting  a  demand,  for  tie 
purpose  of  bringing  one  suit  in  the  County  Court,  and  another  in  the  Snpeikr 
Court ; "  per  Maule,  J.,  in  Vines  v,  Arnold,  8  Com.  B.  638. 

8  13  &  14  v.,  c.  61,  §  1. 
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for  more  than  "  50Z./  "  may  abandon  the  excess,  and  thereupon 
the  plaintiff  shall,  on  proving  his  case,  recover  to  an  amount  not 
exceeding"  50Z. ;^  ''and  the  judgment  of  the  court  upon  such 
plaint  shall  be  in  full  discharge  of  all  demands  in  respect  of  such 
cause  of  action,  and  entry  of  the  judgment  shall  be  made  accord- 
ingly." The  term  "  cause  of  action,"  here  employed,  is  one  of 
indefinite  import ;  but  the  courts  have  fixed  its  meaning  to  a 
certain  extent,  by  holding,  first,  that  it  is  not  limited  to  a  cause  of 
action  on  one  separate  entire  contract,  but  that  it  extends  to  trades- 
men's bills,  where  the  dealing  is  intended  to  be  continuous,  and 
where  the  items  are  so  far  connected  with  each  other,  that  if  they 
be  not  paid,  they  form  one  entire  demand  ;^  and  next,  that  it  does 
not  preclude  the  plaintiff  from  bringing  distinct  plaints,  whenever 
the  claims  are  of  such  a  nature  as  would  justify  the  introduction 
of  two  or  more  counts  in  the  statement  of  claim,  if  the  action 
-were  brought  in  the  High  Court.'^  In  conformity  with  this  last 
rnl^,  a  landlord  has  been  allowed  to  sue  his  tenant  in  one  plaint  for 
rent,  and  in  another  for  double  value,  in  consequence  of  the  pre- 
mises being  held  over  after  the  expiration  of  a  notice  to  quit.^ 
So,  the  holder  of  a  promissory  note,  whereby  the  maker  has  spe- 
cially undertaken  to  pay  a  particular  rate  of  interest,  may,  as  it 
seems,  first  sue  for  the  interest,  and  afterwards  recover  the  principal 
in  a  second  action.^ 

§  1705.  The  rule  requiring  an  identity  in  the  points  at  issue,  but  1516 
allowing  a  diversity  in  tlic  forms  of  proceeding,  has  hitherto  been 
illustrated  by  referring  to  cases,  where  a  judgment  recovered  in 
one  action  has,  or  has  not,  been  regarded  as  a  bar  to  a  second 
action.  The  same  doctrine,  however,  will  be  found  to  prevail  in 
criminal  prosecutions ;  and  therefore,  although,  in  order  to  wan-ant 
a  prisoner  in  pleading  autrefois  acquit,  or  autrefois  convict,  tho 
form  of  the  two  indictments,  or  even  tho  nature  of  the  charges 
need  not  be  identical,  yet,  unless  the  first  indictment  were  one, 


»  13  &  14  v.,  c.  61,  §  1.  «  li 

»  In  re  Aykroyd,  1  Ex.  R.  479. 

<  Wickham  v.  Lee,  12  Q.  B.  526,  per  Erie,  J.  »  Id.  521. 

•  Morgan  v,  Rowlands,  7  Law  Rep.,  Q.  B.,  per  Blackburn,  J, 
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upon  which  the  prisoneT  mi|^t  huve  been  convicted  b;  proof  d 

the  &ct8  necessu;  to  su^Nut  the  second  indictment,  an  acqnitul 

c^  ooDTiction  cm  the  first  tml  will  be  no  bar  to  the  second.      Thu, 

if   ft  prisona,  in£eted  ix  barglarioosl;  breaking  and  entmng  ft 

hoQBe,  and  stealing  thorss  ecrttin  goods  of  A.,  be  acquitted,  ha 

cannot  {dead  this  acqoiKal  in  bar  of  a  sabsequent  indictment  fa 

bargiaiioasly  bnaking  and  exccffic^  tfae  same  boose,  and  8t«aling 

other   gc>ods  of  B.'    Ndiciia'  will  his  aeqnittal  on  a  charge  of 

bcr^'-AT^  and  stading  arail  him  os  aa   indictment  for   bnigUir 

w-:;i;  -^-^zi  K  steal.-     So.  ri'  a  priwiio  be  indicted  nnder  §  12  irf 

u-^   A  ■:  o:"  i-t  ±  i5  T„  c.  9'J.  ir  iiz:ja«fall;  uttering  connterfeit 

I-.  ;•  i'-.-  11  i-"'->-ss  i.'onTiction  inr  a  Iiie  c^<aice,  and  be  seqnitted 

.-    t.-.*-   T-    ;:-;  -Ri::!  ai»{incQkI  inuuuTi:  M  {4eaded  in  bar  if  he  be 

M-^.-v^:-^  ■-.':■  '.'C  -  r  zhfi  anrpk  misdemeanor  of  uttering  ooonter- 

-  ..-:.       ^,   ir  •.'  innal  finr  dm  lucsmr  of  goods  voold  aeem  to 

i    T-    >.  -  -    w    :• .-  -:=r2ii  in-  .ibiaiimK  the  same  goods  under  Use 

—  .     --.  ;  -  -  j:.  i  10X  iee  i-Tia  doubt,  as  under  eitha  <rf 

.    ".  ■-  Jii).  i  I±'or31&25  v.,  c.  96,  §88, 

-   ^  .'  .^rr^'.fi   "'  -■"•»  mfjJgniBRnnr  nn    the  SeOQIld 

.  ..   .        ..^-     J-     -r.E!n»  mic  n>  establish  the  bet  that  a 


"-   ^-  —■  -  -^^  -  ^  'i=.::it.  ir  she  statutable  felony  of  ad-  j  IS" 

"-■ ^   .:■  l^j:  ^-hl    ^  .■:;   ^)   smnder,  a  preTioQS  aeqnittal 

-  -  -■— --TT^r^-rr  Tr  :i:tr-.:r  ;  .miojii  en  the  same  facts,  cannot 
^  ?'-=*-='^  ■'^  ■*«■-'  l-i:i:.rr  ^H  ta  a:i^^ttal  upon  an  indictment 
-jr  ^'•fouLT.-r  ■w-.zj.  ^>i:r  5.  cU.  pcjCMt  the  accused  from  bung 
•mt^Tu^n:.j  .-..ir-ii  5r  mmoa-  i?«m  the  death  of  the  person 
jMAniCMi.'  TV,,  -f  1  iciscctar  jw  .raacs^  with  rape  and  aeqoitted. 
he  r:.«/  »*,.,„  *l--^i  i^^  it^a  TsrrxM  such  a  coarse,  be  indicted 


1  l;..il.r,  J..  .^Lr^KZ;;  -Jl-  -  .iLi.  c  v>r  «U  the  jndgra  in  R  t  VtatAei- 
E  F*«,  TJ*),  719,  «:.i  .-r.rr^  —^  Tamers  mm,  KeL  30,  «nd  J<n»  A 
'•  I'l"''  **'■'■  ■''^  =  K.  r.  Vindercomb,  2  Lea.  T16— TiL 

'IJjirtiia*,  13  Cot  Ji  *  Cttal  posi,  p.  lUCI.  ■.  1. 

(.  ».  II.m<lCTi*n,  2  Moo.  C.  f.  ]!tt,  198, 199. 

roiitiKll,  6  (Joi,  178,  pet  Williams  and  Talfounl,  Jr. 

d'  Hfilvi,  Cent  Crim.  CL  Sws.  Pap.  vol.  46,  p.  881,  refctwd  xo  ia  B. 
.,  30  L.  J.,  M.  C.  86  ;  1  Law  Bep.,  C.  C.  93,  S.  C. 
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either  for  an  assault  with  intent  to  commit  that  crime,^  or  for  a 
common  assanlt.'  So,  where  two  or  more  persons  have  committed 
snccessiye  rapes  upon  the  same  woman,  though  one  of  them  be 
acquitted  when  charged  as  a  principal  in  the  first  degree,  he  may 
still  be  indicted  for  being  present  aiding  and  abetting  the  others 
to  commit  the  crime.'  So,  although  a  prisoner  be  acquitted  of 
receiying  stolen  goods  from  A.  B.,  knowing  them  to  have  been  8o 
feloniously  stolen,  he  may  still,  as  it  seems,  be  indicted  for  the 
Bubstanfciye  felony  of  receiving  stolen  property  with  a  guilty  know- 
ledge ;  and  the  record  of  his  former  acquittal  will  not  avail  him, 
unless  it  be  proved  that  the  goods,  if  received  by  him  at  all,  were 
received  from  A.  B.,  by  whom  they  were  taken  from  the  original 
owner.^  So,  if  a  bankrupt  be  indicted  for  omitting  certain  goods 
out  of  his  schedule,  his  acquittal  or  conviction  will  be  no  bar  to  a 
second  prosecution  against  him  for  omitting  other  goods,  though 
as  such  a  course  of  proceeding  savours  of  oppression,  it  would 
under  ordinary  circumstances  be  discountenanced  by  the  judge.^  In 
all  these  cases,  and  in  many  others  of  a  similar  nature,  the  prisoner 
could  not  by  possibility  have  been  legally  convicted  on  the  first  in- 
dictment of  the  offence  charged  in 'the  second;  and  therefore  the 
ancient  maxim  of  the  common  law,  that  no  man  shall  be  twice 
brought  into  jeopardy  for  the  same  crime,^  is  in  no  respect  contra- 
vened by  the  second  trial. 

§  1707.  On  the  other  hand,  an  acquittal  on  an  indictment  charg-  §  1618 
ing  the  prisoner  as  a  principal  felon,  will  now^  be  a  bar  to  an 
indictment  against  him  as  an  accessory  before  the  fact,  because, 
tinder  an  Act  passed  in  1861,®  '^  whosoever  shall  become  an  acces- 


»  R.  V.  Giaaon,  2  C.  &  Kir.  781,  per  Pollock,  C.  B. 

>  R.  «.  Dungey,  4  Foet  &  Fin.  99. 

>  See  R.  V.  Parry,  7  C.  &  P.  836. 

'  *  R.  V.  Woolford,  1  M.  &  Rob.  384,  per  Patteson,  J. ;  R  «.  Dann,  1  Moo. 
C.  C.  424.  But  see  24  &  25  v.,  c  96,  §  91,  which  throws  much  doubt  on  this 
law.     See,  ako,  R.  v,  Huntley,  29  L.  J.,  M.  C.  70. 

»  R.  V.  Champneys,  2  M.  &  Rob.  26,  per  Patteson,  J. ;  2  Lew.  C.  C.  62,  S.  C. 

•  See  R.  «.  Murphy,  28  L.  J.,  P.  C.  63. 

'  The  law  was  formerly  otherwise.    See  R  «.  Birchenough,  1  Moo.  C.  C. 
477  ;  S.  C.  nom.  R  v.  Pknt,  7  C.  &  P.  676. 

•  24  &  26  v.,  c.  94,  §  1. 


1480         JUDGMENT  WHEN  CONCLUSIVE  ON  SECOND  INDICT.      [PABT  IH. 

soiy  before  the  foot  to  any  felony,  whether  the  same  be  a  felony  at 
common  law,  or  by  virtae  of  any  Act  passed  or  to  be  passed,  may 
be  indicted,  tried,  convicted,  and  punished  in  all  respects  as  if  he 
were  a  principal  felon."  Again,  no  person  tried  for  any  misde- 
meanor is  liable,  unless  the  jury  have  been  discharged  from  grring 
a  verdict,  to  be  afterwards  prosecuted  for  felony  on  the  same  bx^^ 
because,  as  stated  in  a  former  section,^  he  may  be  convicted  of  the 
misdemeanor,  though  a  felony  be  proved.  For  a  similar  reascm,  no 
person  tried  for  obtaining  by  any  false  pretence  any  chattel,  mon^, 
or  valuable  security,  is  liable  to  be  afterwards  prosecuted  for  larceny 
upon  the  same  facts.^  So,  also,  no  person  tried  for  embezzlement, 
or  fraudulent  application  or  disposition,  as  a  clerk  or  servant,  or  as 
a  person  employed  in  either  of  those  capacities,  or  as  a  person  on* 
ployed  in  the  public  service,  or  in  the  police,  or  as  a  partner,  or  a 
joint  beneficial  owner ,^  can  be  afterwards  indicted  for  larceny  upon 
the  same  facts,  and  no  person  tried  for  larceny  is  liable  to  a  seoood 
prosecution  for  embezzlement,  or  for  fraudulent  application  or 
disposition.^    . 

• — -^ — — ^ — — , — , , _ , ^        — ^ 

'  14  &  15  v.,  c.  100,  §  12,  enacts,  that,  "  If  upon  the  trial  of  any  peisoa  for 
any  misdemeanor,  it  sliall  appear  that  the  facts  given  in  evidence  amomit  in 
law  to  a  felony,  such  person  shall  not  by  reason  thereof  be  entitled  to  he  ac- 
quitted of  such  misdemeanor ;  and  no  person  tried  for  such  misdemeaziar  shall 
be  liable  to  be  afterwards  prosecuted  for  felony  on  the  same  faoicts,  iinleee  ^ 
court  before  which  such  trial  may  be  had  shall  think  fit,  in  its  discretion,  to 
discharge  tlie  jury  from  giving  any  verdict  upon  such  trial,  and  to  direct  saA 
person  to  be  indicted  for  felony,  in  which  case  such  person  may  be  dealt  with 
in  all  respects  as  if  he  had  not  been  put  upon  his  trial  for  such  misdemeanor." 
In  B.  V,  Shott,  3  C.  &  Kir.  206,  where  a  prisoner  was  indicted  for  the  mis- 
demeanor of  carnally  knowing  a  girl  between  the  ages  of  ten  and  twehre,  aoii 
it  turned  out  at  the  trial  that  the  girl  was  under  ten,  and  that  consequently  a 
felony  had  been  committed,  Maule,  J.,  is  reported  to  have  held  that  tbe  abone 
section  did  not  apply,  and  that  the  prisoner  was  entitled  to  an  acqnittaL 
According  to  his  lordship's  view,  "  the  section  only  applies  to  ciises  of  merger; 
e.  g.,  the  case  of  false  pretences,  where  the  facts  prove  that  the  Mse  pretences 
have  been  effected  by  a  forgery."  Sed  guasre,  as  this  seems  to  be  a  very  unwar- 
rantable limitation  of  the  language  of  the  L^slature,  The  proper  coarse  in 
such  a  case  would  appear  to  be,  to  discharge  the  jury  from  giving  any  veidiei 
upon  the  trial  for  the  misdemeanor,  and  to  direct  a  fresh  bill  to  be  piefecred  lor 
felony. 

»  Ante,  §  1705,  ad  fin.  »  24  &  25  V,,  c  96,  §  SS. 

*  30  &  31  v.,  c.  116,  §  1 ;  R.  v.  Rudge,  13  Cox,  17. 
»  24  &  25  v.,  c.  96,  §  72. 
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§  1708.  So,  if  a  prisoner  be  indicted  for  a  compound  crime,  and  §  1^18 
be  wholly  acquitted,  he  cannot  be  afterwards  charged  with  any 
offence  included  in  such  crime ;  because,  in  these  cases,  the  pri- 
soner, though  acquitted  of  the  more  serious  charge,  might  still,  on 
the  first  indictment,  have  been  found  guilty  of  the  lighter  offence. 
For  instance,  if  one  has  been  acquitted  on  an  indictment  for  murder, 
he  is  protected  against  a  second  prosecution  for  manslaughter ;  ^ 
and  indeed,  if  a  party  be  charged  with  any  felony  or  misdemeanor, 
and  be  wholly  acquitted,  he  cannot  be  subsequently  indicted  for  an 
attempt  to  commit  the  same  crime,  since,  on  the  first  indictment, 
the  jury  may  now  acquit  of  the  felony  or  misdemeanor  charged, 
and  find  a  verdict  of  guilty  of  the  attempt,  if  the  evidence  shall 
warrant  such  finding.^  Again,  an  acquittal  on  a  charge  of  adminis- 
tering poison,  so  as  to  endanger  life,  or  to  inflict  grievous  bodily 
harm,  is  a  bar  to  an  indictment  for  administering  poison  with  intent 
to  injure,  aggrieve,  or  annoy  any  one.^  So,  if  a  person  be  indicted 
for  robbery,  for  stealing  in  a  dwelling-house,  for  burglaiy  in  break- 
ing into  a  house  and  stealing  goods,  for  larceny  as  a  servant,^  or  for 
stealing  firom  the  person,  and  be  generally  acquitted,  the  acquittal 
will  be  a  bar  to  any  future  indictment  for  the  simple  larceny ;  ^  and 
if  a  man  be  tried  for  robbery,  he  will  also  be  protected  firom  any 
second  prosecution  for  assaulting  with  intent  to  rob.^ 

§  1709.  It  seems,  too,  that  the  converse  of  this  rule  holds  §  ^^^^ 
good;  and,  therefore,  if  a  prisoner  be  acquitted  or  convicted  of 
manslaughter,  or  of  simple  larceny,  he  cannot  in  the  first  event 
be  afterwards  indicted  for  the  murder  of  the  same  person,^  or  in 
the  second  event,  be  indicted  for  compound  larceny  with  respect 
to  the  same  property.^    If,  therefore,  through  a  mistake  on  the 

1  2  Hale,  246. 

M4  &  15  v.,  c.  100,  §  9,  cited  ante,  §  269.    Sec,  alflo,  14  &  15  V.,  c.  19, 
§  6.  »  24  &  25  v.,  c.  100,  §  25, 

•  R.  «.  Jennings,  Dear.  &  Bell,  447. 

»  See  1  Rufls.  C.  &  M.  837,  838,  n.  by  Mr.  Greaves.    See  R.  v.  Ck)mpton,  3 
C.  &  P.  418. 

•  24  &  25  v.,  c.  96,  §  41.    See  R.  v.  MitcheU,  2  Den.  468. 

y  2  Hale,  246 ;  Holcroft's  ca.««,  4  Rep.  46  b ;  Fost.  C.  L.  326.    See  R.  v. 
Tancock,  13  Cox,  217. 

•  R.  V.  Berigan,  Ir.  Cir.  R.  177, 184—186^  per  Crampton,  J. ;  id.  195,  n. 
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part  of  the  prosecutor,  or  through  the  ignorance  or  inattention 
of  the  officer  of  the  court,  a  bill  be  preferred  for  manslaugiita 
or  larceny,  and  it  should  come  out  in  evidence,  that  the  offenee 
amounted  to  a  murder  in  the  one  case,  or  to  robbery,  bnrglair, 
stealing  in  a  dwelling-house,  or  stealing  from  the  person,  in  the 
other,  the  judge  should  by  no  means  direct  the  juiy  to  acquit; 
but  if  the  circumstances  be  of  an  aggravated  nature,  he  sfaoold 
discharge  the  juiy  of  that  indictment,  and  order  a  fresh  one  to  be 
preferred.! 

§  1710.  The  doctrine  just  explained  has,  on  several  occasioiis,  { 
been  recognised  and  adopted  by  the  Legislature.  Thus  a  smnmazy 
conviction  in  respect  of  any  offence  punishable  in  that  mode  under 
either  of  the  Acts  of  1861,  relating  to  larcenies,  or  to  nudicious 
injuries  to  property,^  or  under  "  The  Seamen's  Clothing  Act, 
1869,"*  is,  in  itself,  a  bar  to  any  other  proceeding  for  the  same 
cause.  So,  where  any  person,  who  has  been  charged  before  justices 
with  a  common  assault,  or  with  an  aggravated  assault  on  a  womui 
or  child,  has  either  obtained  a  certificate  of  dismissal,  or  be^ 
summarily  convicted,  he  is  released  '*  from  all  further  or  other 
proceedings,  civil  or  criminal,  for  the  same  cause."*  The  wotd 
''cause"  here  used  is  sufficiently  ambiguous,  as  it  may  mean 
either  "  act "  or  "  charge,"  and  its  legal  eflfect  will  materially  vary 
according  to  which  of  these  two  interpretations  shall  prevail. 
Hitherto  the  matter  has  not  been  reasoned  out  by  the  lawyers  in  a 
very  satisfactory  way,  but  a  divided  court  has  determined  thus 
much,  that,  in  spite  of  the  Act,  a  summary  conviction  for  assault  is 
no  bar  to  an  indictment  for  manslaughter,  when  the  party  assaulted 
has  subsequently  died  from  the  effects  of  the  blows.^  On  the  oiher 
hand,  it  has  been  held  more  than  once,  that  a  man  who  has  been 
either  acquitted  or  convicted  before  justices  of  an  assault,  could  not 
afterwards  be  indicted  for  felonious  wounding  in  the  same  trans- 

*  See  Fost  C.  L.  327,  328. 

»  24  &  26  v.,  c.  96,  §  109  ;  24  &  26  V.,  c.  97,  §  67. 
»  32  &  33  v.,  c.  67,  §  6. 

*  24  &  26  v.,  c.  100,  §  45.    See  ante,  §  1616. 

*  R.  v.  Morris,  1  Law  Rep.,  C.  C.  90 ;  36  L.  J.,  M.  C.  84,  S.  C,  per  Martiii,  B., 
and  Byles,  Keating,  and  Shee,  Js.,  Kelly,  C.  B.,  diss. 
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action.^  So,  also,  when  a  person  has  been  convicted  of  a  common 
assault  on  a  married  woman  and  has  paid  the  penalty  imposed,  he 
cannot  afterwards  be  sned  by  the  husband  of  the  woman  for  the 
loss  which  he,  as  such  husband,  has  sustained  by  the  assault  on  his 
wife.^  So,  if  a  magistrate,  on  hearing  a  summons  against  a  cab- 
man for  furious  driving,  were  to  award  compensation  to  the  party 
aggrieved,  such  party  would  be  barred  from  bringing  any  subsequent 
action  in  respect  of  any  injury  sustained  by  him,  either  against  the 
cabman  or  his  employer,  unless,  indeed,  he  had,  from  the  first, 
refused  to  submit  himself  to  the  magistrate's  jurisdiction.'  What- 
ever construction  may  be  ultimately  put  upon  the  enactment,  it 
should  be  remembered  that  a  conviction,  to  satisfy  the  statute,  must 
be  followed  by  fine  or  imprisonment,  and  be  proved  by  the  record  or 
an  examined  copy.^ 

§  1711.  Having  thus  pointed  out  the  distinction  which  exists  §  1520 
between  the  admissibility  and  effect  of  judgments  in  rem  and  of 
judgments  inter  partes,  it  will  be  expedient  to  refer  shortly  to  some 
rules  which  govern  equally  both  classes  of  instruments.  And  first, 
it  is  laid  down  as  an  unquestionable  rule  of  law,  that  neither  a 
judgment  in  rem,  nor  a  judgment  inter  partes,  is  evidence  of  any 
matter  which  may  or  may  not  have  been  controverted,  or  which 
came  collaterally  in  question,  or  which  was  incidentally  cognizable^ 
or  which  can  only  be  inferred  by  argument  from  the  judgment.^ 
For  instance,  on  an  appeal  against  an  order  of  removal,  where  the 
respondents  relied  on  a  derivative  settlement  from  the  pauper's 
Cather,  they  were  not  allowed  to  put  in  a  previous  order  for  the 
removal  of  the  pauperis  brother  to  the  appellant  parish,  together 
with  the  examinations  on  which  it  was  founded,  though  these 


>  R.  r.  Walker,  2  M.  &  Rob.  446  ;  R.  v.  Stanton,  5  Cox,  324 ;  R.  v.  Ebring- 
ton,  1  B.  &  S.  688  ;  31  L.  J.,  M.  C.  14 ;  9  Cox,  86,  S.  C.  See,  also,  Wemrss  v. 
Hopkins,  44  L.  J.,  M.  C.  101 ;  10  Law  Rep.,  Q.  B.  378,  S.  C. 

«  Masper  &  Wife  v.  Brown,  45  L.  J.,  C.  P.  203  ;  L.  R.,  1  C.  P.  D.  97,  S.  C. 

»  Wright  V.  Lond.  Omnibus  Co.,  46  L.  J.,  Q.  B.  429 ;  L.  R.,  2  Q.  B.  D.  271, 
S.  C. ;  6  &  7  V^  c.  86,  §  28. 

*  Hartley  v,  Hindmarsh,  1  Law  Rep.,  C.  P.  553  ;  35  L.  J.,  M.  C.  255 ;  and  1 
H.  &  R.  607,  S.  C. 

»  R.  V.  Dnch.  of  Kingston,  20  How.  St.  Tr.  538  ;  2  Smith,  L.  C.  642,  S.  C. 


( 
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examinations  clearly  proved  that  the  brother's  settlement 
deriyed  from  the  father.^  The  order  in  this  case  for  removing  the 
brother  was  silent  as  to  the  ground  of  removal,  and  the  court  held 
that  the  examinations,  being  no  part  of  the  record,  could  not  be 
used  to  prove  the  particular  species  of  settlement  on  which  it 
rested.* 

§  1712.  So,  where  an  action  of  trover  was  brought  against  the  { ^ 
administrator  of  a  woman  by  a  man  who  claimed  to  be  her  widower, 
and  the  defendant  relied  on  the  letters  of  administration,  iTiiriflting 
that  they  could  not  have  been  granted  to  him  but  upon  the  snpposi- 
tion  that  the  plaintiff  and  the  intestate  had  never  been  martied, 
the  court  held,  that,  inasmuch  as  that  question  had  never  been  pot 
in  issue  and  decided  in  the  Ecclesiastical  Court,  they  were  not  at 
liberty  to  infer,  from  the  grant  of  administration,  that  the  parties 
were  unmarried.^  So,  the  probate  of  a  will,  purporting  to  hiTa 
been  made  by  a  married  woman  in  pursuance  of  a  power,  famishes 
no  evidence  whatever  that  the  power  has  been  duly  executed; 
because  the  Probate  Division  has  simply  to  determine  on  the 
validity  of  the  instrument  as  an  ordinary  will  of  an  ordinary  person, 
and  in  case  no  valid  objection  can  be  taken  to  it,  when  regarded  in 
this  light,  it  is  incumbent  on  the  court  to  grant  probate,  and  to 
leave  the  question  respecting  the  due  execution  of  the  power  to  be 
decided  by  the  Chancery  Division.'^  So,  where  to  debt  on  bond 
the  defendant  had  pleaded  a  usurious  agreement  between  the 
plaintiff  and  himself,  and  had  averred  that  the  bond  was  given  in 
pursuance  thereof ;  and  issue  having  been  joined  on  a  traverse  of 
this  latter  averment,  the  defendant  had  a  verdict ;  the  court  held 


1  K.  w.  Sow,  4  Q.  B.  93 ;  R.  v.  Knaptoft,  2  B.  &  C.  883  ;  explained  in  B.  r, 
Ilartington  Middle  Quarter,  4  E.  &  B.  795,  796. 

2  4  Q.  B.  98.     See  ante,  §  809,  ad  fin. 

3  Blackham's  case,  1  Salk.  290,  291,  per  Ld.  Holt ;  dted  and  explained  hf 
Ld.  LyndhuTBt  in  Bans  v.  Jackson,  1  Phill.  588,  589. 

*  Barnes  v,  Vincent,  5  Moo.  P.  C.  R.  201  ;  Chatelain  v.  Pontigny,  1  Swiik 
&  Trist.  411 ;  Parkinson  v.  Townsend,  44  L.  J.,  Pr.  &  Mat  32.  See  Wud  r. 
Ward,  11  Beav.  377  ;  Noble  v.  Willock  &  Phelps,  40  L.  J.,  Pr.  &  Mat  eo ;  i 
Law  Rep.,  P.  &  D.  276,  S.  C,  noni.  Noble  r.  Phelps  &  Willock;  BeElii. 
Graham,  41  L.  J.,  Pr.  &  Mat.  46. 
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thaty  in  a  subsequent  action  on  a  collateral  security  for  the  same 
debt,  the  plaintiff  was  not  estopped  by  the  former  judgment  from 
disproving  the  usurious  agreement,  ini^smuch  as  the  existence  of 
such  agreement  had  not  been  direcUy  in  issue  in  the  action  on 
the  bond.^ 

§  1718.  In  the  next  place,  no  doubt  can  be  entertained  that  §  1522 
wherever  a  judgment  is  offered  in  evidence  against  a  stranger,  he 
may  avoid  its  effects,  by  furnishing  distinct  proof  that  it  was 
obtained  hj  fraud  or  coUusion,  To  borrow  the  language  of  Lord 
Chief  Justice  De  Grey,  ''Fraud  is  an  extrinsic,  collateral  act,  which 
vitiates  the  most  solemn  proceedings  of  courts  of  justice.  Lord 
Coke  says,  it  avoids  all  judicial  acts,  ecclesiastical  or  temporal."  ^ 
In  applying  this  rule  it  matters  not  whether  the  judgment  im- 
pugned has  been  pronounced  by  an  inferior  tribunal,  or  by  the 
highest  court  of  judicature  in  the  realm,  but  in  all  cases  alike  it  is 
competent  for  every  court,  whether  superior  or  inferior,  to  treat  as  a 
nullity  any  judgment,  which  can  be  clearly  shown  to  have  been 
obtained  by  manifest  fraud.^  Fabula,  non  judicium,  hoc  est ;  in 
scena,  non  in  foro,  res  agitur.^  Whether  an  innocent  party  would 
be  allowed  to  prove  in  one  court  that  a  judgment  against  him  in 
another  court  was  obtained  by  fraud,  is  a  question  not  equally  clear, 
as  it  would  be  in  his  power  to  apply  directly  to  the  court  which 
pronounced  the  judgment  to  vacate  it;^  but  however  this  point 
may  be  ultimately  determined,  thus  much  is  evident,  that  a  guilty 
party  would  not  be  permitted  to  defeat  a  judgment,  by  showing 

1  Carter  v.  James,  13  M.  &  W.  137. 

5  K  V.  Duch.  of  Kingston,  20  How.  St  Tr.  544 ;  2  Smith,  L.  C,  660 ; 
Brownsword  v.  Edwards,  2  Yes.  Sen.  246,  per  Ld.  Hardwicke ;  Philipson  v, 
Ld.  £gremont,  6  Q.  B.  605,  per  Ld.  Denman ;  Meddowcroft  v.  Huquenin,  4 
Moo.  P.  C.  R.  386 ;  Perry  v.  Meddowcroft,  10  Beav.  122  ;  Harrison  v.  Corp.  of 
Southampton,  4  De  Qex,  M.  &  G.  137 ;  Ochsenbein  v.  Papelier,  8  Law  Rep., 
Ch.  Ap.  695 ;  42  L.  J.,  Cli,  861,  S.  C. 

'  Shedden  v,  Patrick,  1  Macq.  Sc.  Cas.  H.  of  L.  535.  See  Eyre  v.  Smith, 
L-  R.,  2  C.  P.  D.  435,  per  Ct.  of  App. 

*  Per  WeddeTbum,iS.  G.,  in  R.  ».  Duch.  of  Kingston,  20  How.  St.  Tr.  479 ;       • 
cited  by  Ld.  Cranworth  in  Shedden  v,  Patrick,  1  Macq.  Sc  Cas.  H.  of  L.  608. 

»  Prudham  v.  Phillips,  2  AmbL  763 ;  20  How.  St  Tr.  479,  480,  n.  S.  C. ; 
B.  V.  Duch.  of  Kingston,  20  How.  St  Tr.  544 ;  Shedden  v.  Patrick,  1  Macq. 
Sc.  Cas.  H.  of  L.  535.     See  Ex  parte  White  v.  Tommey,  4  H.  of  L.  Cas.  313. 
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that,  in  obtaining  it,  be  bad  practised  an  imposition  on  the  Gomt; 
for  it  would  be  an  outrage  to  justice  and  common  sense,  if  a 
person  could  thus  avoid  the  consequences  of  his  own  frandoknt 
conduct.^ 

§  1714.  Again,  every .  species  of  judgment  will  be  rendered  in-  § 
admissible  in  evidence,  by  showing  that  the  court  from  which  it 
emanated  had  no  jurisdiction,^  For  instance,  if,  before  the  llth 
of  January,  1858,'  an  executor  or  administrator  had  sued  on  a  pro- 
bate or  letters  of  administration  grante^  by  a  diocesan,  the  de- 
fendant might  have  defeated  his  title,  by  pleading  and  proving  that 
the  testator,  or  intestate,  had  bona  notabilia  in  other  dioceses  widin 
the  same  province ;  because,  under  the  old  law,  the  nietropolitiii, 
and  not  the  diocesan,  would,  in  such  a  case,  have  had  jorisdiedoD 
to  grant  probate  or  administration.'^  This  law  is  here  referred  to 
for  the  purpose  of  pointing  out  that  it  no  longer  exists,  the  Probate 
Acts  of  1857  for  England  and  Ireland  having  respectively  enacted,* 
that  all  grants  of  probates  and  administrations  made  before  tha 
11th  of  January,  1858,  which  may  be  void  or  voidable  by  reason 
only  that  the  courts  from  which  they  were  obtained  had  not  jniis- 
diction  to  make  them,  shall  be  as  valid  as  if  they  had  been  made 
by  courts  having  jurisdiction.  Again,  a  probate  or  letters  of 
administration  may  still  be  defeated  by  proving  that  the  supposed 
testator  or  intestate  is  alive ;  for,  in  this  event,  the  Probate  DivisioB 
can  have  had  no  jurisdiction,  nor  its  sentence  any  effect.^    So,  if  a 


»  Pradham  v,  Phillips,  2  Ambl.  763  ;  20  How.  St  Tr.  479,  480,  n.  S.  C.  S«e 
Doe  V.  Roberts,  2  B.  &  A.  367  ;  Bessey  v,  Windham,  6  Q.  B.  166. 

*  R.  V.  Bp.  of  Chester,  1  W.  BL  25,  per  Lee,  C.  J.,  as  to  sentences  of  Tisxtors ; 
R.  V.  Washbrook,  4  B.  &  C.  732,  as  to  awards  by  public  commissioneis ;  Mana 
V.  Owen,  9  B.  &  C.  595,  as  to  sentences  of  Court»-Martial.  See,  also,  Bnac^-ke 
v.  Stephens,  2  Bing.  213  ;  9  Moore,  413,  S.  C. ;  Abp.  of  Dublin  v.  U.  Trisf 
leston,  12  Ir.  Eq.  R.  251,  267,  268  ;  and  Linnell  &  Walker  v.  Gmm,  1  Law 
Rep.,  Adm.  &  Ecc.  363. 

'  When  the  Probate  Acts  of  1857,  for  England  and  Ireland,  caiii«  iabo 
operation. 

«  Marriot  v,  Mairiot,  1  Str.  671 ;  Stokes  v.  Bate,  5  B.  &  C.  491  ;  3  D.  &  R. 
247,  S.  C. ;  B.  N.  P.  247.  Sfee,  also,  Huthwaite  v,  Phaire,  1  M.  &  Or.  159 ; 
Whyte  V.  Rose,  3  Q.  B.  493 ;  Easton  v.  Carter,  5  Ex.  R.  8. 

»  20  &  21  v.,  c.  77,  §  86 ;  20  &  21  V.,  c.  79,  §  91,  Ir. 

«  Allen  V.  Dundas,  3  T.  R.  129, 130,  per  Ashhorst  and  Buller,  J& 
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prisoner  were  tried  before  the  Quarter  Sessions,  on  a  day  to  which 
the  court  had  not  been  duly  adjourned,^  or  for  an  offence  which  the 
justices  or  recorders  are  by  statute  restrained  from  trying,*  his 
acquittal  or  conviction  would  be  no  bar  to  a  future  indictment  for 


»  R.  V.  Bowman,  6  C.  &  P.  337. 

'  These  crimes  are  treason,  murder,  capital  felony,  or  any  ft4ony,  which, 
when  committed  by  a  person  not  previously  convicted  of  felony,  is  punishable 
by  penal  servitude  for  life  ;  or  any  of  the  following  offences  : — 

1.  Misprision  of  treason ; 

2.  Offences  against  the  Queen's  title,  prerogative,  person,  or  government, 
or  against  either  House  of  Parliament ; 

3.  Offences  subject  to  the  penalties  of  pramiimire  ; 

4.  Blasphemy,  and  offences  against  religion  ; 
6.  Administering  or  taldng  unlawful  oaths  ; 

6.  Perjury  and  subornation  of  perjiury  ; 

7.  Making,  or  suborning  any  other  person  to  make,  a  false  oath,  affirmation, 
or  declaration,  punishable  as  perjury  or  as  a  misdemeanor ; 

8.  Forgery  ; 

9.  Offences  against  the  False  Personation  Act,  1874  ;  (a) 

10.  Unlawfully  and  maliciou;*ly  setting  fire  to  crops  of  com,  grain,  or  pulse, 
or  to  any  part  of  a  wood,  coppice,  or  plantation  of  trees,  or  to  any 
heath,  gorse,  furze,  or  fern  ; 

11.  Bigamy  ;  and  offences  against  the  laws  relating  to  marriage  ; 

12.  Abduction  of  women  and  girls ; 

13.  Endeavouring  to  conceal  the  birth  of  a  child  ; 

14.  Composing,  printing,  or  publisliing  blasphemous,  seditious,  or  defamatory 
libeb; 

15.  Bribery,  or  undue  influence  ; 

16.  Unlawful  combinations  and  conspiracies,  or  combinations  to  commit  any 
offence,  which  such  justices  or  recorder  respectively  have  or  has  jurisdic- 
tion to  try  when  committed  by  one  person ; 

17.  Stealing,  or  fraudulently  taking,  or  injuring,  or  destroying,  reconls  or 
documents  belonging  to  any  court  of  law  or  equity,  or  relating  to  any 
j>roceetling  therein  ; 

18.  Stealing,  or  fraudulently  destroying  or  concealing,  wills,  or  testamentary 
papers,  or  any  document  or  ^vritten  instrument  being,  or  containing 
evidence  of,  the  title  to  any  real  estate,  or  interest  in  lauds,  tenements  or 
hereditaments ; 

19.  Any  misdemeanor  against  any  section  of  the  Lai'ceny  Act  of  1861,  which 
relates  to  frauds  committed  by  bankers,  factors,  trustees,  directors, 
solicitors,  or  other  agents.  See  5  &  6  V.,  c.  38  ;  17  &  18  V.,  c.  102, 
§  10 ;  20  &  21  v.,  c.  3 ;  24  &  25  V.,  c.  96,  §  87 ;  32  &  33  V.,  c. 
62,  §  20. 

(a)  37  &  38  v.,  c.  36, 
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the  same  offence,  because  the  fonner  proceedings,  being  coram  noo 
judice,  would  be  a  mere  nullity. 

§  1715.  Questions  of  jurisdiction  most  frequently  arise  with  jiS 
regard  to  summary  convictions  by  magistrates,  orders  of  justice^ 
inquisitions  found  by  sheriff's  juries,  and  other  judicial  proceedings 
of  inferior  tribunals  ;  and  here, — although,  as  already  explained,^ 
an  adjudication  of  this  kind  cannot  be  impeached  by  disproving  the 
facts  stated  in  it,  not  excepting  those  which  are  necessary  to  gire 
jurisdictioji, — ^yet  still,  the  parties  against  whom  it  is  offered  in 
evidence  may  establish  its  invalidity,  either  by  proving  any  extrinsic 
{acts,  which  show  that  the  person  or  court  pronouncing  it  had  no 
authority  to  enter  into  the  inquiry^  or  by  pointing  out  the  ciresm- 
stance,  that  the  adjudication  itself  does  not  disclose  fisu^ts  suffiri^ 
to  give  jurisdiction.^  Thus,  if  justices  have  acted  in  a  matter  not 
regularly  before  them,  as  if  they  should  have  proceeded  to  remore 
a  pauper  without  any  complaint  being  made  by  the  parish  officers, 
this  may  be  shown  by  evidence,  and  will  be  fatal  to  their  order.' 
So,  where  a  justice  had  convicted  a  baker  by  four  separate  cmi- 
victions  of  selling  bread  upon  the  same  Sunday,  and  an  action  of 
trespass  was  brought  against  him,  the  court  held,  that  he  could  nol 
rely  upon  the  convictions  as  a  defence,  since  he  had  exceeded  his 
authority  in  imposing  more  than  one  penalty  for  the  same  day,  and, 
therefore,  three  of  the  convictions  were  of  necessity  void.*  The 
rule  which  renders  it  necessary  that  the  order,  on  its  fiice,  shonld 
contain  a  statement  of  all  facts  which  are  requisite  to  show  juris- 
diction, is  not  confined  to  orders  of  justices ;  but  whenever  t 
special  statutory  power  is  exercisedy  whether  the  order  be  made  ly 


1  Ante,  §§  1669—1672. 

2  R.  V.  Bolton,  1  Q.  B.  66 ;  R  t.  Somersetshire  Js.,  5  B.  &  C.  816 ;  citeii  by 
Patteson,  J.,  in  In  i-e  Clarke,  2  Q.  B.  634,  635. 

2  In  re  Clarke,  2  Q.  B.  634,  per  Patteson,  J. ;  ante,  §  147.  Sec  ATrt«»ii  r. 
Abbott,  14  Q.  B.  1 ;  Branwell  v,  Penneck,  7  B.  &  C.  536 ;  BaUe/d  caw  ind 
Collier's  case,  3  E.  &  B.  607 ;  R.  v.  St.  George,  Bloomsbuiy,  4  £.  &  B.  5^^ 
Staverton  v.  Ashburton,  id.  526. 

*  R.  V.  Buckinghamshire  Js.,  3  Q.  B.  807,  per  Ld.  Denman,  explaining  R.  r. 
Bolton,  1  Q.  B.  66  ;  Welch  r.  Nash,  8  East,  394. 

*  Crepps  V.  Burden,  2  Cowp.  640  ;  1  Smith,  L.  C.  649,  S.  C. ;  Kcogniaed  bf 
Dallas,  C.  J.,  in  Brittain  «.  Kinnaird,  1  B.  &  B.  430. 
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a  magistrate  or  by  the  Lord  Chancellor,  the  fsudB  which  gave  the 
authority  mast  be  stated.^ 

§  1716.  It  may  be  here  conyenient  to  famish  a  few  instances^  §  1525 
in  which  the  judicial  proceedings  of  inferior  tribunals  have  been 
quashed  or  othenvise  treated  as  nullities,  on  the  groxmd  that  they 
did  not  set  forth  sufficient  facts  to  show  jurisdiction.  In  E.  v. 
Hulcott'  an  order  of  justices  discharging  a  servant  from  her  service 
was  held  bad,  because  it  did  not  state  that  she  was  a  servant  in 
husbandry';  this  being  a  fact  upon  which  their  jurisdiction  de- 
pended, and  which  it  was  their  duty  to  ascertain.  In  Kite  &  Lane's 
case'  a  conviction  was  quashed,  on  an  objection  that  it  did  not 
show  that  the  justices  were  of  that  district,  to  the  justices  of  which 
alone  the  Act  gave  jurisdiction.  So,  where  the  jurisdiction  of  the 
magistrates  to  take  the  examination  of  a  soldier  depended,  under 
the  Mutiny  Act,  upon  the  fact  of  his  being  quartered  at  South- 
ampton; the  circumstance  that  this  fact,  which  the  magistrates 
were  bound  to  have  ascertained,  was  neither  stated  in  the  examina- 
tion, nor  proved  aliunde,  rendered  the  examination  inadmissible  in 
evidence.*  In  Day  v.  King,^  the  fietcts  that  the  applicant  was  a 
member  of  a  friendly  society,  that  he  was  entitled  to  the  money, 
and  that  the  party  against  whom  the  application  was  made  was  an 
officer  of  the  society,  were  held  not  only  to  be  necessary  to  give  the 
justices  jurisdiction,  but  to  form  part  of  what  they  had  to  decide ; 
and  as  these  facts  were  not  mentioned  in  the  order,  it  was  deemed 
deficient.  So,  inquisitions  have  on  several  occasions  been  quashed, 
where  it  was  the  duty  of  the  sheriff,  or  the  trustees,  before  whom 
they  were  to  be  taken,  to  give  certain  preliminary  notices  to  the 
parties  interested,  and  such  notices  did  not  appear  on  the  face  of 
the  proceedings  to  have  been  given.® 


»  Christie  v.  Unwin,  11  A.  &  E.  373,  378,  379,  per  L<1.  Denman,  and 
Coleridge,  J.  «  6  T.  E.  583.  »  1  B.  &  C.  101. 

•  R  v.  All  Saints,  Southampton,  7  B.  &  C.  785. 

•  5  A  &  E.  359. 

•  R.  t>.  May.  of  Liverpool,  4  Burr.  2244  ;  R.  v,  Bagflhaw,  7  T.  R.  363 ;  R.  v. 
Norwich  Road  Trustees,  5  A.  &  £.  563.  See,  also,  R.  v.  Worcestershire  Js.,  3 
£.  &  B.  477,  though  that  case  would  seem  to  be  overruled  by  R.  v,  Hervcy,  44 
L.  J.,  M.  C.  1 ;  10  Law  Rep.,  Q.  B.  46,  S.  C.  nom.  R.  v.  Harvey. 
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§  1717.  It  will  be  observed,  that,  in  all  the  cases  just  cited,  tbe  i^ 
facts,  ayerments  of  which  were  omitted  on  the  £Eice  of  the  pro- 
ceedings,  were  preliminary  matters  cognizable  by  the  authority  i 
whence  the  proceedings  emanated ;  and  had  not  this  been  the  case, 
it  would  seem  that  no  objection  on  the  ground  of  their  omission 
could  have  prevailed.  At  least,  this  doctrine  has  been  sanctioned, 
if  not  established,  by  Lord  Chancellor  Cottenham,  who,  in  Taylor 
r.  Clemson,^  intimated  a  tolerably  clear  opinion  that  it  could  not 
be  necessary  in  any  case  that  the  proceedings  of  inferior  tribnnab 
should  contain  averments  of  any  facts,  into  which  those  tribunals 
had  no  authority  to  inquire,  and  of  which,  therefore,  they  oould 
have  no  judicial  knowledge.^  , 

§  1718.  The  case  of  Taylor  t\  Clemson^  is  further  important,  as  ?  ^\ 
distinctly  deciding,  that  no  judicial  proceeding  of  an  inferior  tribunil 
shall  be  deemed  defective,  for  not  stating  facts  that  are  necessarily 
implied  from  those  which  are  alleged.  In  that  case  the  dreum- 
stances  were  as  follows : — ^A  Bailway  Act  directed  that  if  any  land- 
owner should  not  agree  with  the  company  as  to  the  purchase  money, 
or  should  refuse  to  accept  the  sum  offered  by  the  company,  or 
should,  after  notice,  neglect  to  treat,  or  should  not  agree  with  tbe 
company  for  the  sale  of  his  interest,  the  company  might  issue  a 
warrant  to  the  sheriff  to  summon  a  compensation  jury.  A  wmrraol 
was  issued,  purporting  to  be  under  the  Act,  a  jury  was  summoned, 
and  an  inquisition  recorded,  which  last  purported  to  be  taken  **  pur- 
suant to  the  Act,  on  the  oaths  of  jurors  duly  impanelled,  in  pur- 
suance of  the  warrant  to  the  inquisition  annexed,  who  assessed  the 
sum  to  be  paid,  &c."  Neither  the  warrant  nor  the  inqoisitioB 
stated  that  the  owner  had  neglected  to  treat,  or  had  had  notice 
served  on  him,  or  had  not  agreed  to  sell ;  and  it  was  conseqnenth 
contended  that  these  omissions  were  fiatal  to  the  proceedings ;  but 
the  House  of  Lords,  affirming  a  decision  of  the  Exchequer  Cham- 


*  11  CI.  &  Fin.  647 — 651,  questioning  a  contrary  doctrine  suggested  by  Ld. 
Mansfield  in  B.  v,  Cioke,  1  Cowp.  90,  and  by  Ld.  Denman  in  R.  r.  South 
Holland  Drainage,  8  A.  &  E.  437. 

3  See,  also,  Ostler  v.  Cooke,  13  Q.  B.  143. 

»  11  CI.  &  Fin.  610. 
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ber,^  held  that  the  warrant  and  inquisition  stated  sufficient  facts  to 
show  the  jurisdiction  of  the  sheriff  and  jury ;  for  the  impanelling  a 
jury  and  the  assessment  by  them,  being  facts  inconsistent  with  an 
agreement  between  the  company  and  the  landowner,  necessarily 
implied  non-agreement. 

§  1719.'  Again',  it  is  only  where  the  point  in  issue  in  the  first  §  1528 
suit,  or  other  legal  proceeding,  has  been  actually  determvnedy  that 
the  judgment  delivered  therein  is  a  bar  to  a  subsequent  action. 
Therefore,  if  the  action  has  been  discontinued  or  withdrawn,^  or 
the  plaintiff  has  been  nonsuited,  either  prior  to  the  2nd  Nov.  1875,^ 
or  since  that  period  with  the  special  leave  of  the  Court  to  proceed 
again,'  or,  perhaps,  if  a  suit  has  been  dismissed  without  hearing 
evidence,  and  the  decree  has  not  been  enrolled,^  or  if  for  any  other 
cause  ^  no  final  judgment  of  the  court  has  been  pronounced  upon 
the  matter  in  issue,  the  proceedings  are  not  conclusive.®  Though 
the  withdrawal  of  a  juror,  or  the  discharge  of  a  jury,  by  consent, 
would  seem  to  constitute  no  legal  defence  to  a  second  action,*  it  is 
so  fieu'  regarded  as  putting  a  final  end  to  the  litigation,  that,  if  the 
plaintiff  were  to  sue  again  for  the  same  cause,  the  court,  on  the 
application  of  the  defendant,  would  stay  the  proceedings,  and  make 
the  plaintiff  pay  the  costs  incurred.^^  Further,  a  judgment  is  in- 
conclusive if  it  appears  that  the  decision  did  not  turn  upon  the 
merits ;^^  as,  for  instance,  if  the  trial  went  off  on  a  technical  defect,^' 

»  2  Q.  B.  978.  •  Gr.  Ev.  §§  529,  530,  in  some  part. 

»  Rules  of  Sup.  Ct,  Ord.  ixiii. ;  3  Bl.  Com.  296. 

*  When  the  Judicature  Acts  came  into  operation.  See  3  Bl.  Com.  296,  376, 
377 ;  R.  V.  St.  Anne,  Westminster,  2  Sess.  Cas.  529,  per  Ld.  Demnan ;  9  Q.  B. 
884,  S.  C. ;  Qreely  v.  Smith,  1  Woodb.  &  M.  181 ;  Bevan  ».  Bevan,  29  L.  J., 
Pr.  &  Mat  45. 

*  Rules  of  Sup.  Ct.,  Ord.  xli.,  R.  6,  cited  ante,  §  1703. 

*  Joly  V.  Swift,  11  Jr.  Eq.  R.  4i0. 

7  See  Langmead  v.  Maple,  18  Com.  B.,  N.  S.  255. 

'  Knox  9.  Waldoborough,  5  Greenl.  185  ;  Hull  v,  Blake,  13  Mass.  155 ; 
Sweigart  v.  Berk,  8  Serg.  &  R.  305  ;  Bridge  v.  Sumner,  1  Pick.  371. 

»  Sanderson  v,  Nestor,  Ry.  &  M.  402 ;  Everett  v.  Youells,  3  B.  &  Ad.  349. 

>•  Gibbs  V.  Ralph,  14  M.  &  W.  804. 

**  See  Gillespie  v.  Russel,  3  Macq.  Sc.  C&s.  H.  of  L.  757 ;  Commiss.  of  Leith 
Harbour  &  Docks  «,  Inspector  of  Poor,  1  Law  Rep.,  H.  L.  Sc.  17. 

^  Lcpping  V.  Kedgewin,  1  Mod.  207 ;  Lane  v.  Harrison,  6  Munf.  573  ; 
McDonald  v,  Rainor,  8  Johns.  442. 

4  z 
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or  for  faults  in  the  pleadings,^  or  because  the  action  was  miseoD- 
ceived,^  or  because  the  debt  was  not  then  dae,^  or  becaase  off  a 
temporary  disability  of  the  plaintiff  to  sue,^  or  the  like. 

§  1720.  In  some  cases  it  may  be  difficult  to  determine  what  (J 
constitutes  a  decision  upon  the  merits,  and  this  question  has  fre- 
quently been  before  the  Court  of  Queen's  Bench,  in  cases  where 
appeals  against  orders  of  removals  have  been  allowed  by  the  8e9- 
sions.^  Thus  much,  however,  is  clear  with  respect  to  this  par- 
ticular class  of  cases,  that  if  the  order  has  been  quashed  for  inftr- 
mality,*  or  because  the  pauper  was  not  chargeable^  or  removable ' 
at  the  time  when  it  was  made,  the  allowance  of  the  appeal  will  not 
preclude  the  respondent  parish  from  obtaining  a  second  order  of 
removal ;  and  if  it  does  not  appear  on  the  face  of  the  former  pro- 
ceedings, that  the  order  of  justices  was  quashed  "  not  on  the 
merits,"  parol  evidence  will  be  admissible  to  explain  the  partieulff 
ground  upon  which  it  was  quashed ;  *  although  in  the  absence  of 
such  evidence,  the  court  will  presume,  that  the  order  of  SessioDS 
for  quashing  it  was  an  adjudication  upon  the  settlement.^^  If  the 
Sessions,  in  quashing  an  order  of  removal,  make  an  entry  that  it  is 
quashed  ''not  on  the  merits,"  this  will  conclusively  prevent  the 
order  of  Sessions  from  operating  as  an  estoppel  between  the 
parishes ;  and,  consequently,  on  the  hearing  of  an  appeal  against 

>  Hitchin  v,  Campbell,  2  W.  Bl.  831,  per  De  Grey,  C.  J.  »  Id. 

•  New  Eng.  Bank  v.  Lewis,  8  Pick.  113. 

•  Dixon  V,  Sinclear,  4  Verm.  354. 

•  See  R.  V,  Lancashire,  3  Q.  B.  367  ;  R.  v,  Evenwood  Barony,  id.  370 ;  R.  r- 
Charlbury,  id.  378 ;  R.  v.  Kingsclere,  id.  388 ;  R  r.  Perrenzabuloe,  lA  400 : 
Ex  parte  Pontefract,  id.  391 ;  Ex  parte  Ackworth,  id.  397  ;  R  v.  dint,  11  A. 
&  E.  624  ;  R.  v.  St.  Mary,  Lambeth,  7  Q.  B.  687  ;  2  Seas.  Gas,  36,  S.  C. ;  R.  t 
Ellel,  7  Q.  B.  593  ;  2  Seas.  Gas.  39,  S.  C. 

•  R.  V.  Penge,  Nolan's  Rep.  1 76 ;  R  t;.  Cbttingham,  2  A.  &  E.  250  ;  R.  r. 
Great  Bolton,  7  Q.  B.  387. 

"  Osgathorpe  v.  Diseworth,  2  Str.  1256 ;  Burr.  S.  C.  261,  S.  C.  ;  R  r. 
Wheelock,  5B.  &G.  611. 

•  R.  V.  Wick  St.  Lawrence,  5  B.  &  Ad.  526. 

•  R.  V.  Wheelock,  5  B.  &  G.  511 ;  R  v.  Wick  St.  Lawrence,  5  R  &  Ad.  526; 
R  V.  Widecombe  in  the  Moor,  2  Sess.  Gas.  539 ;  9  Q.  B.  894,  S.  C. ;  R  r. 
Leeds,  9  Q.  B.  910  ;  R  u.  Macclesfield,  13  Q.  B.  881. 

>•  R.  V.  Wick  St.  Lawrence,  5  B.  &  Ad.  535,  per  Parke,  J. ;  R  «.  Veovfckr. 
8  A.  &  E.  806,  818,  per  Ld.  Denman. 
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a  subsequent  order  respecting  the  same  settlement,  the  appellants 
will  not  be  allowed  to  show  that  the  former  order  was,  in  fiEu;t, 
quashed  on  the  merits.^  The  mere  dismissal  of  an  application 
made  to  justices  out  of  Sessions  is  seldom,  if  ever,  regarded  as  a 
final  adjudication,  so  as  to  operate  as  a  bar  to  further  inquiry.* 

§  1721.  It  seems  almost  needless  to  observe,  that  a  party,  against  §  1530 
whom  a  judgment  is  offered  in  evidence,  may  always  defeat  its 
effect  by  showing  that  it  has  been  reversed?  This  rule  applies  to 
all  courts  alike,  and  therefore  the  title  of  an  executor  or  adminis- 
trator may  be  successfully  disputed,  by  proof  that  the  probate  or 
letters  have  been  revoked.^  So,  if  a  prisoner  has  been  found  guilty 
upon  an  indictment,  which,  on  a  case  reserved  for  the  judges,  has 
been  pronounced  bad  in  law,  he  may  again  be  put  upon  his  trial  for 
the  same  offence,  because  he  has  never  yet  been  in  real  jeopardy.^ 
It  is  not  equally  obvious,  though  the  law  on  the  subject  is  now 
nettled,  that  the  pendency  of  proceedings  in  error  or  an  appeal  will 
not  prevent  the  judgment  from  operating  as  a  bar.^  It  follows 
a  fortiori  from  this  rule,  that  no  objection  can  be  taken  to  the 
binding  effect  of  a  judgment  as  evidence,  on  the  ground  that  the 
statement  of  claim  is  so  defective,  that  it  would  have  been  adjudged 
bad  on  demurrer.^ 

§  1722.  In  some  few  cases  the  effect  of  a  jvdgment  will  materially  §  1531 
vary^  according  as  it  has  been  pronounced  in  favour  of  the  one  or  the 
other  party.  Thus,  while  an  order  of  Sessions  confirming  an  order 
of  removal  is  conclusive  against  all  the  world,  that  the  pauper,  at 
the  date  of  the  first  order,  was  settled  in  the  parish  to  which  he  was 
sent,  an  order  of  Sessions  quashing  an  order  of  removal  is  con- 


»  R.  «.  St  Anne,  JVeatminster,  2  Sess.  Cos.  525 ;  9  Q.  B.  878,  S.  C. 

«  R.  «.  Machen,  14  Q.  B.  74.    See  post,  §  1757. 

>  2  Smith,  L.  C.  659  ;  Hynde's  case,  4  Rep.  71,  b,  cited  in  Doe  v.  Wright,  10 
A*  &  E.  776 ;  Nowlan  v.  Gibson,  12  Ir.  Law  R.  5 ;  K  v.  Drury,  3  C.  &  Kir. 
193 ;  Wood  v.  Jackson,  8  Wend.  9.  *  B.  N.  P.  247. 

*  R.  «.  Reader,  4  C.  &  P.  245 ;  cited  in  R.  v.  Bowman,  6  C.  &  P.  342. 

•  Doe  V,  Wright,  10  A.  &  E.  763,  783 ;  1  P.  &  D.  673,  S.  C. ;  Munroe  v. 
PilkingtOD,  31  L.  J.,  Q.  B.  81  ;  2  B.  &  S.  11,  S.  C,  nom.  Scott «.  Pilkington. 

'  Hughes  V.  Blake,  1  Mason,  515,  519,  per  Story,  J. 

4  z  2 
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clusive  between  the  contending  parties  alone,  and  that,  too,  only  as 
to  the  point  which  it  decides,  namely,  that  at  the  time  when  th« 
order  of  removal  was  made,  the  appellant  parish  was  not  bonnd  to 
receive  the  pauper.^  Again,  if  the  inhabitants  of  a  parish  be  in- 
dicted for  the  non-repair  of  a  road,  and  be  convicted,  this  will 
famish  conclusive  evidence  of  their  liability  to  do  the  repairs,  id 
the  event  of  a  subsequent  indictment  being  brought  against  tiiem; 
but  an  acquittal  on  such  an  indictment  will  not  establish  the  non- 
liability of  the  defendants,  because  it  might  have  proceeded  on  die 
ground  that  the  road  was  not  out  of  repair,  and  thus,  the  qaestioii 
of  liability  might  not  have  been  decided.^  Whether  an  acqaittd  oe 
an  information  in  rem  in  the  Exchequer  will  be  conclusive  proof  <tf 
the  illegality  of  the  seizure  as  against  strangers,  in  the  same  wsf 
as  a  judgment  of  condemnation  is  conclusive  in  favour  of  its 
legality,  may  admit  of  some  doubt.  Lord  Eenyon  on  one  ooeaaM 
seems  to  have  considered  that  it  was  conclusive,^  but  the  point  has 
never  been  expressly  determined ;  and  as  an  acquittal  does  not,  lika 
a  conviction,  ascertain  any  precise  fact,  but  may  be  occasioned  by 
the  laches  of  the  prosecutor,  it  certainly  seems  reasonable  to  con- 
tend that  strangers  should  not  be  conclusively  bound  thereby.^ 

§  1723.  In  Day  v.  Spread,^  an  action  was  brought  in  Ireland  fe  }  UB 
necessaries  supplied  to  the  defendant's  wife,  while  living  s^arate 
from  her  husband.  In  support  of  the  plaintiff's  claini,  witnesses 
were  called  to  prove  that  the  separation  was  justifiable  on  the  wi£e's 
part,  as  it  was  owing  to  the  cruel  and  violent  treatment  of  her  hus- 
band. In  order  to  rebut  this  case,  and  also  to  prove  that  the  wife 
had  been  guilty  of  adultery,  the  defendant  tendered  in  evidence  a 
sentence  of  the  Ecclesiastical  Court,  dismissing  a  suit  institated  by 
the  wife  against  her  husband  for  a  divorce  on  account  of  cruelty,  in 
which  suit  the  husband  had  made  a  counter  allegation  of  adnltenr. 
The  majority  of  the  judges  held,  that  this  evidence  was  admissible. 


^  B.  17.  Wick  St  Lawrence,  5  B.  &  Ad.  533,  per  Ld.  Denman ;  535,  pe 
Parke,  J. ;  Heeton  v.  St.  Bride,  22  L.  J.,  M.  C.  65  ;  1  E.  &  R  583,  S.  C. 

«  R  «.  St.  Pancras,  Pea.  R  220,  221 ;  R.  v,  Haughton,  1  E,  &  B.  501, 514 ; 
R.  V,  Nether  Hallam,  6  Cox,  435. 

»  Cooke  V,  ShoU,  5  T.  R.  266. 

*  B.  N.  P.  245  ;  2  Ph.  Ev.  38,  39.  *  Jebb  &  B.  161 
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though  Mr.  Justice  Perrin,  in  an  able  judgment,  advanced  a  con- 
trary opinion ;  but  the  whole  court  considered,  that,  if  received  at 
all,  it  was  entitled  to  very  little  weight ;  whereas,  had  the  Ecclesi- 
astical Court  divorced  the  parties,  its  sentence  would,  doubtless, 
have  been  conclusive  in  favour  of  the  plaintiff. 

§  1724.  With  regard  U>  foreign  judgments, — ^whichterm  includes  §  1533 
jndgments,  decrees,  and  other  adjudications,  whether  strictly  of 
record  or  not,  emanating  from  Irish,  Scotch,  colonial,  or  foreign 
tribunals,^ — their  admissibility  and  effect  in  EngHsh  courts  will  be 
found  to  depend  on  rules,  which  in  many  respects  are  similar  to 
those  that  apply  to  home  judgments.  For  instance,  they  are 
always  admissible,  whether  for  or  against  strangers  or  parties,  in 
proof  of  their  existence ;  * — they  are  divisible  into  judgments  in 
rem  and  judgments  inter  partes,  the  former  being  evidence  of  the 
facts  adjudicated  as  against  all  the  world,  the  latter  being  only 
admissible  for  and  against  parties  and  privies ;  '—they  furnish  no 
evidence  whatever  of  -matters  collaterally  or  incidentally  noticed  in 
them,  still  less  of  matters  to  be  inferred  by  argument  from  them ;  ^ 
— ^they  must,  in  order  to  be  received,  finally  determine  the  points  in 
dispute,  and  be  adjudications  upon  the  actual  merits  ;^ — and  they  are 
open  to  be  impeached  on  the  ground,  either  of  fraud  ^  or  collusion,^^ 


»  Houlditch  V,  M.  of  Donegal,  8  BUgh,  N.  R.  337,  338,  per  Ld.  Brougham  ; 
2  CL  &  Fin.  476,  477,  S.  C. ;  Fergiwon  v,  Mahon,  11  A.  &  E.  179  ;  3  P.  &  D. 
143,  S.  C. ;  Harris  v.  Saundew,  4  B.  &  C.  411  ;  6  D.  &  R.  471,  S.  C,  as  to 
Iriali  judgments  ;  Cowan  r.  Braidwood,  1  M.  &  Gr.  882 ;  2  Scott,  N.  R. 
138,  S.  C. ;  Russell  v,  Smyth,  9  M.  &  W.  810,  as  to  Scotch  judgments ; 
Henderson  v.  Henderson,  6  Q.  B.  288 ;  II  Q.  B.  1015,  S.  C. ;  as  to  colonial 
decrees. 

<  Tarleton  v.  Tarleton,  4  M.  &  SeL  20 ;  ante,  §  1667. 

»  Ante,  §  1673. 

*  Ante,  §  1711. 

*  Hummer  v,  Woodbume,  4  B.  &  C.  625  ;  7  D.  &  R.  25,  S.  C. ;  Smith  v. 
NicoUs,  5  Bing.  N.  C.  222,  per  Tindal,  C.  J.  ;  Sadler  v.  Robins,  1  Camp. 
253 ;  Garcias  v,  Ricardo,  14  Sim.  265  ;  Ricardo  v,  Qarcias,  12  CI.  &  Fin.  368. 

*  Ochsenbein  v,  Papelier,  8  Law  Rep.,  Ch.  Ap.  695  ;  42  L.  J.,  Ch.  861,  S.  C. 
?  Price  V,  Dewhurst,  8  Sim.  302—309,  per  Shadwell,  V.-C. ;  4  Myl.  &  Cr. 

So,  per  Ld.  Cottenham,  S.  C,  on  appeal ;  Don  v.  Lippmann,  5  CI.  &  Fiu.  20, 
per  Ld.  Brougham  ;  Magoun  v.  N.  Engl.  Ins.  Co.,  I  Story,  R.  157 ;  Bradstreet 
V.  Neptune  Ins.  Co.,  3  Sumn.  600. 
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or  of  want  of  jurisdiction,  whether  over  the  cause,  over  the  subject- 
matter,  or  over  the  parties.^ 

§  1725.  The  subject  of  jurisdiction  deserves  further  notice  ;  and  §  13 
here  it  may  first  be  observed,  that  the  courts  of  this  country  will  so 
far  presume  that  a  foreign  tribunal  has  acted  within  the  limits  o( 
its  authority,  and  that  its  proceedings  are  regular,  that,  if  an  acti<m 
be  brought  upon  a  foreign  judgment,  the  plaintiff  need  not  allege  in 
his  statement  of  claim,  either  that  the  foreign  court  had  jurisdictioQ 
over  the  parties  or  the  cause,^  or  that  the  proceedings  had  becsi 
properly  conducted.*  It  seems,  however,  to  be  still  necessary  for  a 
defendant  to  state  these  particulars,  when  he  pleads  such  judgma^ 
by  way  of  estoppel  or  of  justification.*  Next,  although  it  will 
scarcely  be  expected  in  a  work  like  the  present,  that  all  the  cases 
should  be  noticed,  in  which  foreign  judgments  have  been  rejected  as 
having  emanated  from  a  court  having  no  jurisdiction,  it  may  be 
useful  to  refer  to  a  few  leading  decisions  on  the  subject.  Thus, 
sentences  of  foreign  prize  courts  have  repeatedly  been  held  invalii 
by  EngUsh  judges,  as  being  pronounced  by  a  court  having  no  juris- 
diction,  when  it  appeared  that  the  court  had  sate  in  a  neutral 
country  under  a  commission  from  a  belligerent  power ;  ^  and  iar 
«this  purpose  a  country  has  been  considered  neutral,  where  its  inde- 
pendence was  in  form  only  preserved,  the  belligerent  having  poured 
into  it  such  a  body  of  troops,  as  in  reality  to  possess  the  sovereign 
authority.^ 

§  1726.  Again,  it  is  decided  that  no  foreign  court  has  power,  so  f  i^ 
far  as  any  consequences  in  England  are  concerned,  to   annul  a 


*  Price  V,  Dewhnrst,  4  Myl,  &  Cr.  86,  per  Ld.  Cottcnham  ;  Rose  «.  HimelT, 
4  Cranch,  269,  270,  per  Marshall,  C.  J. 

»  Robertson  v,  Struth,  5  Q.  B.  941. 

8  Cowan  V.  Braidwood,  1  M.  &  Gr.  882,  892,  895,  per  Maule,  J. ;  2  Soott,  K. 
R.  138,  S.  C. 

*  Collett  V,  Ld.  Keith,  2  East,  260 ;  Gen.  St.  Narig.  Co.  v.  Guillou,  11  M.  4 
W.  877,  894.     See  Ricardo  v.  Gaitjias,  12  CI.  &  Fin.  377,  378,  381. 

*  The  Flad  Oyen,  8  T.  R.  270,  n.  by  Sir  W.  Scott ;  Havelock  r,  RocVw.*.-!. 
8  T.  R.  276.  These  cases  virtually  overnile  a  doubt  thrown  out  by  LtL 
Kenyon  in  Smith  v.  Surridge,  4  Esp.  26,  27. 

^  Donaldson  v.  Thompson,  1  Camp.  429,  ^ler  Ld.  Ellcnborough. 
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marriage  solemnised  in  England  between  English  subjects ;  ^  at 
least,  if,  at  the  date  of  the  diyorce  a  yinculo,  the  parties  were  not 
bona  fide  domiciled  in  the  foreign  state.^  But  if  parties,  domiciled 
in  Scotland,  be  married  in  England,  they  may  legally  be  divorced 
by  a  Scotch  court,  though  it  be  still  a  vexata  qusstio,  whether  such 
divorce  would  be  recognised  as  valid  in  England.'  Whether  the 
judgment  of  a  foreign  country  on  the  vaUdity  of  a  marriage,  which 
has  been  celebrated,  either  within  its  territories  between  parties 
who  are  not  subjects  of  that  country,  or  beyond  its  territories  be- 
tween parties,  one  or  both  of  whom  are  natives  of  some  other  foreign 
state,  would  be  binding  upon  our  courts,  is  also  an  undetermined 
and  difficult  question,  which  depends  upon  principles  of  international 
law  respecting  jurisdiction,  that  are  not  yet  definitively  settled.^  On 
principle,  however,  it  seems  clear,  that  such  a  judgment  should  be 
either  wholly  inadmissible,  or  conclusive,  in  our  courts,  according  as 
it  should  appear  to  have  been  pronounced  by  a  tribunal  not  having, 
or  having,  jurisdiction  over  the  subject-matter.'  And  the  same 
doctrine  would  equally  apply  to  judgments  of  divorce  pronounced  by 
the  court  of  a  foreign  country,  when  the  marriage  had  not  been 
celebrated,  and  the  parties  were  not  domiciled,  in  that  country.' 

§  1727.  With  respect  to  judgments  inter  partes,  a  doubt  has  §  1536 
been  entertained  as  to  whether  a  foreign  court  could  exercise  any 


»  R.  V.  Lolley,  R.  &  R.  237  ;  Tovey  c.  Lindsay,  1  Dow.  117  ;  M'Cartliy't?,  De 
Calx,  2  Russ.  &  Myl.  614  ;  3  Hagg.  Ec.  R.  642,  n.  ;  2  CI.  &  Fin.  568,  n.,  S.  C. ; 
In  re  Wilaon's  Truste,  1  Law  Rep.,  Eq.  247  ;  35  L.  J.,  Ch.  243,  S.  C. 

'  Conway  v,  Beazley,  3  Hagg.  Ec.  R,  639, 645—647, 653,  per  Dr.  Luahington  ; 
ToUemache  v,  Tollemache,  30  L.  J.,  Pr.  &  Mat  113 ;  Robins  «.  Dolphin,  27 
L.  J,,  Pr.  &  Mat  24  ;  1  Swab.  &  Trist  37,  S.  C. ;  Dolphin  v,  Robina,  29  L.  J., 
Pr.  &  Mat  11,  in  Doni.  Proc.  ;  7  H.  of  L.  Cas.  390,  S.  C. ;  3  Macq.  Sc.  Cos, 
H.  of  L.  663,  S.  C. ;  Shaw  v,  Gould,  3  Law  Rep.,  H.  L.  55  ;  37  L.  J.,  Ch.  433, 
in  Dom.  Proc.,  S.  C. ;  Doreey  v.  Doreey,  7  Watts,  350,  jxir  Gibson,  C.  J. ;  Story, 
Conll.  §  230  a. 

>  Warrender  «.  Warrender,  9  Bligh,  89 ;  2  CI.  &  Fin.  488,  540,  541,  558, 
S.  C.    See  Geilfl  v,  Geils,  1  Macq.  Sc.  Cas.  H.  of  L.  255. 

*  Sinclair  v.  Sinclair,  1  Hagg.  Cons.  297,  per  Ld.  Stowell.  See  Connelly  «. 
Connelly,  2  Roberts.  202. 

*  See  Doglioni  v.  Crespin,  35  L.  J.,  Pr.  &  Mat.  129,  in  Dom.  Proc ;  1  Law 
Rep.,  H.  L.  301,  S.  C. 

*  See  Story,  Confl.  §  203,  ct  seq. 
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jurisdiction  over  real  property  situate  in  another  country.  It 
clearly  cannot  do  so  immediately,  because  its  judgment  cannot 
directly  bind  the  land;^  and,  consequently,  where  the  Court  of 
Chancery  in  Ireland,  after  verdict  upon  an  issue  devisavit  Tel  non, 
had  decreed  that  the  instrument  set  up  as  a  will  wsb  not  aa 
operative  devise  of  certain  Irish  estates,  it  was  held  that  this  deem 
could  not  be  pleaded  in  bar  to  a  suit  between  the  same  parties  in 
the  Court  of  Chancery  in  England,  which  had  been  instituted  br 
the  devisee  for  the  purpose  of  establishing  the  will,  so  £ar  as  it  re- 
lated to  some  English  property.^  Still,  a  foreign  court  may,  as  it 
seems,  indirectly,  affect  land  in  this  country  by  acting  in  personam, 
that  is,  through  the  medium  of  its  power  over  the  person  enticed 
to  the  property ;  and  therefore,  if  an  Irish,  colonial,  or  foreign  comt 
were,  by  a  valid  decree,  to  appoint  a  receiver  in  this  country,  the  j 
party,  on  whose  behalf  the  appointment  was  made,  might  probably,  i 
by  action  m  the  EngUsh  Chancery  Division,  get  his  foreign  deem 
carried  into  execution.  At  least,  the  converse  of  the  aboTo  rule 
was,  a  few  yeaf  s  back,  solemnly  decided  in  the  House  of  Lords.^ 

§  1728.  Questions  of  jurisdiction  have  also  frequently  arisen;  V^^ 
where  the  party,  seeking  to  avoid  the  effect  of  a  foreign  judgment, 
has  pleaded,  with  more  or  less  particularity,  that  he  was  not,  at  the 
time  of  the  proceedings  against  him,  either  resident  within  the  teiri- 
tories  of  the  foreign  state,  or  the  subject  of  such  state;  and  here  the 
rules,  as  bx  as  they  can  be  collected  from  the  cases,  appear  to  be 
these :  first,  that  the  statement  of  defence  must  contain  every  allega^ 
tion  which  is  necessary  to  render  the  judgment  invalid,  and  must, 
in  short,  be  good  in  omnibus  ;^  and  next,  that  among  the  necessaij 
allegations  must  bo  included  averments,  that  the  defendant  was  not 
a  subject  of  the  foreign  state,  or  resident,  or  even  present,  in  it,  at 


*  Burnham  v,  Webster,  1  Woodb.  &  M.  176. 

«  Boyse  u.  Colclongh,  1  Kay  &  J.  124,  per  Wood,  V.-C 
>  Houlditcli  V,  Donegal,  8  Bligh,  N.  S.  301,  34(5—346,  per  Ld.  Broogliaiu  ; 
2  CI.  &  Fin.  470,  479—481 ;  Lloyd  &  G.  82,  S.  C. 

*  Cowan  r.  Braidwood,  1  M.  &  Gr.  882 ;  2  Scott,  N.  R.  138,  S.  <\ ; 
Becquet  t?.  MacCailhy,  2  B.  &  Ad.  951  ;  explained  in  Don  r.  Li]>pn^aiin.  r> 
CI.  &  Fin.  21,  per  Ld.  Brougham;  Maubourquet  r.  Wj-se,  1.  R.,  1  C.  L*  471, 
per  Ex. 
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the  time  when  the  proceedings  were  instituted,  so  that  he  could 
not  be  bound,  by  reason  of  allegiance,  or  domicil,  or  temporary  pre- 
sence, by  the  decision  of  its  courts  ;^  and  further,  that  he  was  not 
the  owner  of  real  property  in  such  state,  for  otherwise,  since  his 
property  would  be  under  the  protection  of  its  laws,  he  might  be 
considered  as  virtually  present,  though  really  absent.^  Moreover, 
it  will  generally  be  advisable,  if  not  necessary,  to  add,  that  the 
defendant  has  had  no  notice  or  knowledge  of  the  proceedings.' 

§  1729.  Besides  the  rules  already  stated,^  which  are  common  to  §  1538 
foreign  and  domestic  judgments,  others  may  be  cited,  which,  if  not 
exclusively  applicable  to  foreign  adjudications,  are  at  least  &r  more 
frequently  applied  to  them  than  to  the  decisions  of  our  own  courts. 
For  instance,  if  it  be  apparent  upon  the  face  of  the  proceedings,  or 
can  be  nuide  80  by  extrmsio  proof,  that  a  foreign  judgment  ie  con- 
trary  to  the  law  of  nations,^  or  is  repugnant  to  natural  justice,^  or 
is  founded  on  a  mistaken  notion  of  the  Court's  jurisdiction,^  or  is 
obviously  or  admittedly  ^  opposed  to  the  law  of  the  country  where  it 


*  Gen,  St.  Navig.  Co.  v.  Guillou,  11  M.  &  W.  894 ;  Cowan  v.  Braid  wood,  1 
M.  &  Gr.  892,  893,  per  Tindal,  C.  J. ;  Buseell  v.  Smyth,  9  M.  &  W.  810 ; 
Reynolds  v.  Fenton,  3  Com.  B.  187. 

»  Cowan  V.  Braidwood,  1  M.  &  Gr.  882  ;  2  Scott,  N.  R  138,  S.  C. ;  Douglas 
r.  Forrest,  4  Bing.  686,  701—703  ;  1  M.  &  P.  663,  S.  C. 

'  Cowan  V,  Braidwood,  1  M.  &  Gr.  893 ;  see  Maubooiquet  v,  Wyse,  I.  R., 
1  C.  L.  471,  per  Ex.  *  Ante,  §  1724. 

»  Baring  u  Clagett,  3  B.  &  P.  216,  per  Ld.  Alvanley  ;  Wolff  v,  Oxhobn,  6 
M.  &  Sel.  92  ;  Simpson  v,  Fogo,  1  Johns.  &  Hem.  18 ;  32  L.  J.,  Ch.  249 ;  and 
1  Hem.  &  M.  19<5,  S.  C,  in  a  subsequent  stage. 

*  Ferguson  v.  Mahon,  11  A.  &  E.  181,  per  Ld.  Denman,  citing  Beoquet  v. 
^facCarthy,  2  B.  &  Ad.  951 ;  Henderson  v,  Henderson,  6  Q.  B.  298,  per  Ld. 
Dennian  ;  Buchanan  v.  Rucker,  1  Camp.  63,  |)er  Ld.  Ellenborough  ;  9  East, 
r.>2,  S.  C. ;  Cowan  v.  Braidwood,  1  M.  &  Gr.  895,  per  Manle,  i, ;  Sims  r. 
Thomas,  3  Ir.  Law  R.  417,  per  Brady,  C.  J. ;  Messina  v.  Petrococchino,  4  Law 
Rep.,  P.  C.  144,  167  ;  8  Moo.  P.  C,  N.  S.  375,  S.  C. 

'  Schibeby  v.  Westenholz,  40  L.  J.,  Q.  B.  73  ;  6  Law  Rep.,  Q.  B.  165,  S.  C. ; 
Kovelli  V.  Rossi,  2  B.  &  Ad.  757  ;  S.  C.  more  full,  9  L.  J.,  K.  B.  307,  (O.S.) ; 
as  explained  in  Castrique  v.  Imrie,  39  L.  J.,  C.  P.  358,  per  Blackburn,  J.,  in 
ani^wer  to  the  House  of  Lords.  See,  also,  Godard  v.  Gray,  40  L.  J.,  Q.  B.  62  ; 
6  Law  Rep.,  Q.  B.  139,  S.  C,  where  the  Court  held  that  a  fori'ign  judgment 
could  not  be  impugned  on  the  groimd  that  it  proceeded  on  a  miHtake  as  to 
En;;lirth  law.   • 

»  Meyer  v.  Ralli,  L.  R.,  1  C.  P.  D.  358 ;  45  L.  J.,  C.  P.  741,  S.  C. 
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was  pronoiinced,^  or  is  so  grossly  defedaye  as  to  render  it  doabtfdl 
what  point,  if  any,  was  actually  determined,^  or  is  manifestly  erro- 
neous, as  professing  to  be  made  upon  particolar  gronnda,  whidi 
plainly  do  not  warrant  the  decision,^  its  effect  as  evidence  will  be 
wholly  nentralised. 

§  1780.  In  stating  that  foreign  judgments,  when  repvLgnamt  to  l  VM 
natural  justiccy  will  be  disregarded  in  English  courts,  TSgoe  lan- 
guage is  undoubtedly  used ;  and  it  may  be  thought  by  those  who 
are  iuclined  to  be  censorious,  that  the  frequent  allusion  to  this 
rule  by  our  judges  savours  slightly  of  a  Chinese  contempt  fcr 
**  outside  barbarians."  Still,  it  caonot  be  denied  that  the  rule,  in 
some  cases,  has  been  productive  of  much  good ;  as,  for  instance,  in 
Price  V.  Dewhurst,^  where  a  judgment  pronounced  in  the  Danish 
Island  of  St.  Croix  was  disregarded  in  our  courts,  it  appearing  thst 
one  of  the  litigating  parties  had  himself  acted  as  the  judge,  and 
had  decided  the  question  in  dispute  in  his  own  favour.  So,  it  has 
several  times  been  held,  both  in  England  and  America,  that  a 
defendant  may  defeat  the  effect  of  a  foreign  judgment  by  pleading 
and  proving,  that  iu  the  court  from  which  it  proceeded  no  suit  can 
be  instituted  without  issuing  process,  and  yet  that  he  was  never 
arrested,  or  served  with,  or  had  notice  or  knowledge  of,  any  process 
at  the  suit  of  the  plaintiff  for  the  cause  of  action  upon  which  the 
judgment  was  recovered,  and  that  he  had  never  appeared  th^eto; 
for  the  common  justice  of  all  nations  requires  that  no  condemna- 
tion should  be  pronounced  behind  the  back  of  a  man,  who  has  had 
no  opportunity  to  appear  and  defend  his  interest,  either  personaUy, 
or  by  his  proper  representatives.* 


*  Sims  V.  Thomas,  3  Ir.  Law  R.  415. 

2  Obicini  u.  Bligh,  8  Bing.  335  ;  1  M.  &  Sc.  477,  S.  C. 

«  Calvert  v.  BoviU,  7  T.  R.  523  ;  Pollard  v.  Bell,  8  T.  E.  434  ;  Reimen  f. 
Druce,  26  L.  J.,  Ch.  196,  199,  per  Romilly,  M.  R. ;  23  Beav.  145,  150, 154, 
S.  C.  ;  Simpson  v.  Fogo,  1  Johns.  &  Hem.  18  ;  1  Hem.  &  M.  Id5 ;  32  L.  J., 
Ch.  249,  S.  C. ;  Messina  v.  Petrococcbino,  4  Law  Rep.,  P.  C.  144,  157  ;  8  Mmv 
P.  C,  N.  S.  375,  S.  C. 

*  8  Sim.  279,  305,  306 ;  4  Myl.  &  Cr.  76,  85,  S.  C.  See  Gd.  Junct.  CaiL  C»l 
V.  Dimes,  12  Beav.  63  ;  2  Hall  &  T.  92  ;  2  M.  &  Gord.  285,  S.  C. 

*  Ferguson  v.  Mahon,  11  A.  &  E.  179 ;  3  P.  &  D.  143,  S.  C. ;  Bnchanaa 
V.  Rucker,  1  Camp.  63 ;  9  East,  192,  S.  C. ;  Cavan  v.  Stewart,  1  Stark.  B. 
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§  1781.  The  defendant,  however,  in  framing  such  a  statement  §  1540 
of  defence,  must  carefully  negative  every  combination  of  facts  on 
which  the  judgment  can  be  supported ;  and  therefore,  if  he  merely 
deny  that  he  has  had  notice  of  any  process,  and  do  not  allege,  that 
without  process  the  suit  in  the  foreign  court  would  be  a  nullity,  his 
statement  will  be  bad  on  demurrer;  unless,  perhaps,  in  the  event  of 
its  containing  a  distinct  averment,  that  he  has  had  no  notice  or  know- 
ledge whatever  of  the  stdt.^  In  Ferguson  v.  Mahon,^  the  plea,  indeed, 
was  held  good,  though  it  merely  denied  a  notice  of  process;  but  that 
case,  which  was  an  action  on  an  Irish  judgment,  can  only  be  sus- 
tained, if  at  all,'  on  the  ground  that  an  English  Court  will  judicially 
recognise  the  fiEtct  that  an  action  must  be  conmienced  by  process  in 


525;  Houlditch  v,  Donegal,  8  Bligh,  N.  S.  338,  339,  per  Ld.  Brongbam; 
R  V.  Abp,  of  Canterbuiy,  28  L.  J.,  Q.  B.  154, 159  ;  Valine  v.  Dumerque,  4  Ex. 
R.  290  ;  In  re  Brook  &  Delcomyn,  16  Com  B.,  N.  S.  403  ;  33  L.  J.,  C.  P.  246, 
S.  C,  ;  Copin  17.  Adamson,  43  L.  J.,  Ex.  161 ;  9  Law  Rep.,  Ex.  345,  S.  C.  ;  45 
L.  J.,  Ex.  15,  S.  C,  per  Ct  of  App. ;  Law  Rep.,  1  Ex.  D.  17,  S.  C. ;  Stoiy, 
Conil.  §  592  ;  Sawyer  «.  Maine  Fire  &  Mar.  Ins.  Co.,  12  Mass.  291 ;  Bradstreet 
V.  Neptune  Ins.  Co.,  3  Sumn.  600  ;  Magoun  v.  New  Eng.  Ins.  Co.,  1  Story,  R. 
157;  Rangeloy  v.  Webster,  11  New  Hamp.  299,  recognised  in  Bumham  t;. 
Webster,  1  Woodb.  &  M.  178.  In  Dr.  Bentley's  case,  Fost.  C.  L.  202  ;  1  Str. 
557  ;  Andr.  176 ;  2  Ld.  Ray.  1334,  S.  C,  Foster,  J.,  refers  to  a  very  old  pre- 
cedent in  support  of  this  doctrine.  "  I  have  heard  it  observed  by  a  very  learned 
man,"  says  he, "  that  even  God  himself  did  not  pass  sentence  upon  Adam, 
before  he  was  called  upon  to  make  his  defence.  *  Adam,'  says  God,  *  where  art 
thou  ?  Hast  thou  eaten  of  the  tree  whereof  I  commanded  thee  that  thou 
ehouldest  not  eat  ?  *  And  the  same  question  was  put  to  Eve  also."  The  above 
paaaage,  though  somewhat  irreverent,  appears  to  be  in  favour  with  the  judges. 
It  was  cited  with  approbation  by  Maule,  J.,  in  Abley  v.  Dale,  10  Com.  B.  71, 
72  ;  and  by  Byles,  J.,  in  Cooper  v.  Wands.  Bd.  of  Works,  32  L.  J.,  C.  P.  188  ; 
14  Com.  B.,  N.  S.  195,  S.  C.  Yet,  oddly  enough,  it  is  an  authority  not 
strictly  in  point ;  for  though  our  first  parents  were  certainly  asked  what  they 
had  to  say  why  judgment  should  not  pass  against  them,  the  same  question 
was  as  certainly  not  put  to  the  serpent ;  and  as  he  was  at  that  time  endowed 
with  miraculous  powers  of  speech,  it  seems  strange  that,  before  he  was 
"  curbed  above  all  cattle,"  and  was  sentenced  to  "  go  upon  his  belly,  and  eat 
dust,"  he  was.  not  asked  whether  he  had  really  "  beguiled  Eve,"  and  if  so,  for 
what  cause. 

*  Reynolds  v.  Fenton,  3  Com.  B.  187 ;  Sheehy  v.  The  Profess.  Life  Aasur. 
Co.,  13  Com.  B.  787  ;  Maubourquet  v.  Wyse,  I.  R.,  1  C.  L.  471,  per  Ex. 

Ml  A.  &  E.  179  ;  3  P.  &  D.  143,  S.  C. 

»  Shuehy  ».  The  Profess.  Life  Assur.  Co.,  13  Com.  B.  787. 
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Ireland.^     Other  cases  connected  with  this  subject  have  alieadj 
been  referred  to,  while  treating  of  the  want  of  jurisdiction.' 

§  1782.  The  most  difficult  point  connected  with  foreign  jndg-  { -^ 
ments  is,  to  determine  when  they  are  conchuice^  and  when  ihey  are 
merely  ^md/octe  evidence  of  the  £Eu;ts  adjudicated  by  them ;  and 
here  it  will  be  convenient  to  consider  the  subject  as  it  relates,  first, 
to  judgments  in  rem ;  next,  to  judgments  inter  partes,  when  they 
are  set  up  by  way  of  defence  to  a  suit  in  a  domestic  tribunal ;  and 
lastly,  to  such  judgments,  when  they  are  sought  to  be  enfotroed  ia 
our  own  courts  against  the  original  defendant,  or  his  estate. 

§  1738.  And  first,  as  to  foreign  judgments  in  rem.  The  most  { ^ 
important  of  these  are  the  sentences  of  condemnation  by  forrigB 
Courts  of  Admiralty  on  questions  of  prize ;  and  here,  althoagk 
Lord  Thurlow  and  Lord  Ellenborough  were  wont  to  say  that  the 
practice  of  receiving  them  at  all  in  evidence  rested  upon  an  over- 
strained comity,  and  was  often  productive  of  cruel  injustice,'  it  is 
now  too  late  to  dispute  the  rule,  that,  provided  such  sentences  are 
not  impeachable  upon  some  one  of  the  grounds  before  stated,*  they 
will  be  conclusive  against  all  persons,  and  in  all  countries,  as  to  the 
fitct  upon  which  the  condemnation  proceeded,  where  such  fiust  is 
stated  on  the  face  of  the  sentence,  firee  from  ambiguity.^  At  die 
same  time  it  is  equally  clear,  that  the  ground  of  condemnation  may 
still  be  contested  in  an  English  court  of  law,  when  the  language 
of  the  sentence,  by  setting  out  several  reasons  for  the  judgment, 
leaves  it  uncertain  whether  the  ship  was  condemned  upon  a  gioioid 
which  would  warrant  its  condemnation  by  the  law  of  nations,  or 
upon  another  ground,  which  amounts  only  to  a  breach  of  the  muni- 
cipal regulations  of  the  condenming  country.' 

I 
»  Reynolds  v,  Ffenton,  3  Com.  B.  191,  per  Maule,  J.  '  Ante,  §§  172&,  1726.  j 
'  Fisher  V.  Ogle,  1  Camp.  419,  420;  Donaldson  v.  Thompson,  id.  432. 

*  Ante,  §§  1724,  1725,  1729. 

*  Dalgleish  tj.  Hodgson,  7  Bing.  604,  per  Tindal,  C.  J. ;  Bolton  v.  Gladstone. 
6  East,  160,  per  Ld.  Ellenborough  ;  Lothian  v.  Henderson,  3  B.  &  P.  499, 517, 
per  Le  Blanc,  J. ;  Kindersley  v.  Chase,  2  Park,  Ins.  743—752.  See  Cammtll 
V,  SeweU,  3  H.  &  N.  617,  646  ;  5  H.  &  N.  742,  S.  C. 

*  Dalgleish  u.  Hodgson,  7  Bing.  495,  504  ;  5  M.  &  P.  407,  S.  C. ;  Hobhe  r. 
Henning,  17  Com.  B.,  N.  S.  791  ;  34  L.  J.,  C.  P.  117,  S.  C.  ;  Bemaidi  i*.  Mot- 
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§  1784.  Whether  a  sentence,  which,  without  stating  any  ground  §  1543 
of  decision,  should  condemn  a  vessel  as  lawful  prize,  would  be  con- 
clusively presumed  to  have  been  pronounced  on  some  just  ground, 
is  a  question  of  doubt.  Lord  Mansfield,  and  several  other  eminent 
judges  of  the  last  century,  entertained  an  opinion  in  favour  of  its 
conclusive  character;^  but  this  doctrine  has  since  been  much 
shaken  ;  and  in  a  case  of  some  importance  Chief  Justice  Tindal  has 
not  hesitated  to  declare,  that,  in  order  to  bind  strangers,  the  ground 
of  the  decision  must  appear  clearly  upon  the  £Eu;e  of  the  sentence, 
and  that  it  will  not  suffice  for  it  to  be  collected  by  inference  only.' 
Perhaps,  the  safest  rule  on  the  subject  would  amount  to  no  more 
than  this ;  that  if ,  in  an  action  upon  a  policy  of  insurance  con- 
taining a  warranty  of  neutrality,  the  underwriter  were  to  rely  upon 
a  general  sentence  of  condemnation,  the  assured  might  still  show 
that  in  &ct  the  judgment  had  proceeded  upon  some  ground  other 
than  that  of  an  infraction  of  neutrality ;'  although,  in  the  absence 
of  such  proof,  the  court  would  certainly  feel  bound  to  pronounce 
that  the  ship  was  condemned  as  enemies'  property.^ 

§  1785.  Another  important  class  of  foreign  judgments  in  rem  §  1544 
consists  of  sentences  concerning  marriage,  and  sentences  of  divorced 
These,  when  pronounced  in  the  country  where  the  marriage  was 
solemnised,  and  the  parties  are  domiciled,  will  be  regarded  in  the 
courts  of  England  as  conclusive  of  the  facts  adjudicated,  unless  they 
be  open  to  some  of  the  objections  before  stated  ;^  for  otherwise,  as 


teux,  2  Doug.  575 ;  Calvert  v,  Bovill,  7  T.  R.  523  ;  Baring  v.  Clagett,  3  B.  & 
P.  215. 

*  Saloucci  V.  WoodmasB,  2  Park,  Ins.  727,  per  Ld.  Mansfield ;  recognised  by 
Ld.  Alvanley  in  Baring  v,  Clagett,  3  B.  &  P.  215  ;  and  by  Lawrence,  J.,  in 
Lothian  v.  Hendenon,  3  B.  &  P.  527  ;  Pollard  v.  Bell,  8  T.  R.  438,  per  Qrose, 
J. ;  444,  per  Le  Blanc,  J. 

'  Dalgleish  v.  Hodgson,  7  Bing.  504 ;  Fisher  «.  Ogle,  1  Camp.  418,  per  Ld. 
Ellenborough.  •  Calvert  v.  Bovill,  7  T.  R.  527,  per  Lawrence,  J. 

*  For  American  anthorities  respecting  proceedings  in  rem  in  foreign  courts 
of  Admiralty,  see  Croudson  v,  Leonard,  4  Cranch,  434  ;  Williams  v,  Armroyd, 
7  Cranch,  423  ;  Hudson  «.  Questier,  4  Cranch,  293  ;  The  Mary,  9  Cranch,  126, 
142—146 ;  Bradstreet  v,  Neptune  Ins.  Co.,  3  Sumn.  600  ;  Qrant  v.  M'Lachlin, 
4  Johns.  34 ;  Bumham  v,  Webster,  1  Woodb.  &  M.  176. 

*  The  whole  subject  of  foreign  divorce  is  ably  discussed  in  Stoiy,  Confl. 
§§  200-230  b.  •  Ante,  §§  1724, 1725, 1729. 
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Lord  Hardwicke  once  observedy  "  the  rights  of  mankind  would  be 
very  precarious.'*^ 

§  1786«  Foreign  jurists  strongly  contend,  that  a  similar  doctrine  iU 
should  prevail  in  fiftvoor  of  all  judgments  in  rem ;  and,  oonaequentlv, 
that  the  decree  of  a  foreign  court,  declaring  the  status  of  a  person, 
and  placing  him,  as  an  idiot,  or  a  minor,  or  a  prodigal,  under 
guardianship f  should  be  deemed  of  universal  authority  and  obliga- 
tion. So  it  doubtless  would  be  deemed,  in  regard  to  all  acts  done 
within  the  territories  of  the  sovereign  whose  tribunal  pronoonced 
the  sentence.  But,  in  this  coxmtry,  as  also  in  America,  the  n^ns 
and  powers  of  guardvans  are  considered  as  strictly  local ;  and  ao 
guardian  is  here  admitted  to  have  any  right  to  receive  Uie  profits,  or 
to  assume  the  possession,  of  the  real  estate  of  his  ward,  or  to  oootiol 
his  person,  or  to  maintain  any  action  for  his  personally,  without  having 
received  a  due  appointment  from  the  proper  English  authority.' 

§  1787.  The  decisions  of  foreign  courts  of  bankruptcy  and  tiuol-  \  \^ 
vency  may  be  placed  in  the  same  category  with  decrees  appointinf 
guardians ;  and,  therefore,  although  the  discharge  of  a  debtoor  under 
the  bankrupt  or  insolvent  laws  of  a  foreign  State  will  so  fiu*  be  re- 
cognised in  this  country,  that  it  will  be  held  of  binding  authoritv 
with  respect  to  all  contracts  made  in  such  State,  it  cannot  be  here 
pleaded  in  bar  to  any  action,  which  is  brought  on  a  contract  made 
or  to  be  performed  elsewhere.^ 

*  Roach  V,  Garvan,  1  Ves.  Sen.  159  ;  En  parte  Cottington,  2  SwansL  3d6v 
n.  ;  S.  C,  cited  in  Boucher  «.  Lawson,  Cas.  temp.  Hard.  9 ;  Sinclair  r.  Sindair, 
1  Hagg.  Cons.  297. 

»  DawBon  v.  Jay,  2  Sm.  &  Gif.  199  ;  Ex  parte  Watkins,  2  Ves.  Sm.  470 1 ; 

Story,  Confl.  §§  499,  604,  604  a,  694  ;  Morrell  v.  Dickey,  1  Johns.  Ch.  R  153; 

Kraft  V.  Wickey,  4  Gill  &  J.  332,  340,  341.    See,  however,  Grimwood  r.  B&rtft-k 

46  L.  J.,  Cli.  788,  where  Hall,  V.-C,  allowed  a  foreign  curator  ad  bona  rf  i 

lunatic  to  receive  the  income  derivable  from  the  lunatic's  real  estate  in  tlii* 

country,  though  he  would  not  allow  the  estate  itself  to  be  conveyed  to  him. 

See,  also.  In  re  Gamier,  13  Law  Rep.,  Eq.  632,  per  MaliuR,  V.-C. ;  41  L.  J. 

Ch.  419,  S.  C. ;  and  Scott  v.  Bentley,  24  L.  J.,  Ch.  244  ;  1  Kay  &  J.  281,  S.  l\ 

—here  Wood,  V.-C, — apparently  misled  by  an  erroneous  reference,  see  46  L.  J  ^ 

789, — held,  that  a  curator  bonis  of  a  lunatic's  estate  appointed  by  a  Soaldi 

;  might  sue  in  England  for  debts  due  to  the  lunatic.    Therefore  qusppp. 

Towne  v.  Smith,  1  Woodb.  &  M.  115,  where  this  question  is  veiy  fully  di*- 

jd  by  Woodbury,  J. 
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§  1788.  The  same  rule  is  also  applied  to  the  case  of  executors  §  1547 
and  administrators ;  and  it  is  now  clearly  established,  that,  in 
order  to  sue  or  be  sued  in  any  court  of  England,  in  respect  of  the 
personal  rights  or  property  of  a  testator  or  intestate,  the  plaintiff,^ 
or  defendant,'  as  the  case  may  be,  mnst  appear  to  have  obtained  a 
probate,  or  letters  of  administration,  in  the  proper  court  of  this 
country.  A  foreign  probate  or  letters,  granted  by  the  court  of  the 
country  where  the  deceased  was  domiciled,  may  be  brought  under  the 
notice  of  the  English  Court  of  Probate,  with  the  view  of  inducing 
that  tribunal  to  clothe  the  foreign  executor  or  administrator  with 
proper  English  powers ; '  but  until  he  be  so  clothed,  he  cannot  sue  . 
in  this  country ;  and  when  he  is  so  clothed,  he  may  sue  without 
showing,  in  addition  to  his  English  title,  that  any  probate  or  letters 
have  been  granted  to  him  by  the  foreign  court.^  If,  indeed,  an 
executor  or  administrator  under  avaUd  foreign  probate  or  grant,  has 
received  a  debt  due  to  the  deceased  in  the  foreign  country,  and 
given  a  release  for  it,  this  will  be  a.  bar  to  any  demand  against  the 
debtor  on  the  part  of  an  executor  or  administrator  appointed  in 
England ;  and  to  this  extent,  and  for  this  purpose  only,*^  the 
English  tribunals  will  recognise  and  give  effect  to  foreign  probates 
and  grants.' 

§.1739.  Next,  as  to  foreign  judgments  inter  partes,  when  they  §  1548 
are  set  up  by  way  of  defence  to  an  action  or  suit  in  a  domestic 
court.     Such  a  judgment,  when  pronounced  adversely  to  the  party 
who  brings  the  second  action,  will  be  conclusively  binding  upon 


'  Whyte  V,  Rose,  3  Q.  B.  507,  per  Tindal,  C.  J.,  pronouncing  the  judgment 
of  Ex.  Ch. ;  Spratt  fj.  Harris,  4  Hagg.  Ec  R.  405  ;  Price  v»  Dewhurst,  4  Myl. 
&  Cr.  80—82,  per  Ld.  Cottenham  ;  La&seur  v,  Tyrconnel,  10  Beav.  28.  But 
see  M'Mahon  v,  Rawlings,  16  Sim.  429.  See,  aluo,  Vanquelin  v.  Bouard,  15 
Com.  B.,  N.  S.  341  ;  33  L.  J.,  C.  P.  78,  S.  C. 

•  SUver  r.  Stein,  21  L.  J.,  Ch.  312,  per  Kindersley,  V.-C. 

•  Price  V.  DewhuTBt,  4  Myl.  &  Cr.  84 ;  Enokin  v,  Wylie,  10  H.  of  L.  Cas.  1 ; 
Miller  v.  James,  3  Law  Rep.,  P.  &  D.  4  ;  42  L.  J.,  Pr.  &  Mat  21,  S.  C. 

•  Whyte  V.  Rose,  3  Q.  B.  493, 507,  508  ;  Carter  v,  Croat's  case,  Godb.  33. 

•  See  Tighe  v.  Tighe,  I.  R.,  11  Eq.  203 ;  Lightfoot  v,  Bickley,  2  Bnwle,  431  ; 
Story,  Confl.  §  522. 

•  Danyel  v. ,  Dalison,  76  ;  S.  C,  as  Daniel  v,  Luker,  3  Dyer,  305  a,  pi. 

58  ;  recognised  and  explained  in  Whyte  v.  Rose,  3  Q.  B.  510. 
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him,  proYided  it  be  properly  pleaded  by  way  of  estoppel.^  But  the 
statement  of  defence  requires  to  be  carefully  drawn ';  for,  althongfa 
it  need  not  set  forth  the  proceedings  and  judgment  at  length,-  uor 
does  it  require,  as  formerly  was  the  case,^  any  formal  commenee- 
ment  or  conclusion  ;^  yet,  if  it  contain  no  averment  that  the  plaintiff 
was,  at  the  commencement  of  the  foreign  suit,  subject  to  the  jmis- 
diction  of  the  foreign  country,  by  reason  of  allegiance^  domidl,  or 
temporary  presence ;  ^  or  that  the  foreign  court  had  jurisdiction  cfwet 
the  subject-matter  of  the  suit ;  or  that,  by  the  law  of  the  foic^[]i 
country,  the  judgment  recoTered  was  final  and  conelusiye,  so  as  to 
be  an  absolute  bar  to  a  fresh  action  ;^  or  that  the  matters  in  issiie 
in  the  foreign  court  were  identical  with  those  sought  to  be  put  in 
issue  in  the  present  suit;^ — in  any  of  these  cases,  the  statement  viR 
be  exposed  to  the  risk  of  being  held  bad  on  demurrer.  If,  too,  the 
defendant,  instead  of  pleading  the  judgment,  contents  himself  nitk 
putting  it  in  evidence,  it  will  then, — like  a  domestic  judgment  under 
similar  circumstances, — ^be  merely  cogent,  but  not  conduaiTe,  evi- 
dence in  his  behalf.^ 

§  1740.  But  now,  let  it  be  assumed,  that  the  foreign  judgmait  \  *J 
was  pronounced  in  favov/r  of  the  party  who  brings  the  second  suit. 
Can  the  defendant  avail  himself  of  such  judgment  as  a  defence^  where 
the  plaintiff's  statement  of  claim  rests  on  the  original  cause  of  acticn? 
Clearly  he  cannot,  because  the  nature  of  the  debt  or  damage  sou^t 
to  be  recovered  has  not  been  changed ;  the  plaintiff  has  no  higher 
remedy  in  consequence  of  the  foreign  judgment,  and  he  cumoc 


>  PhilipB  V,  Hunter,  2  H.  BL  410,  per  Eyre,  C.  J. ;  Plummer  r.  Woodbome. 
4  B.  &  C.  625  ;  7  D.  &  R.  26,  S.  C. ;  Ricardo  v,  Garcias,  12  CL  &  Pin.  36a. 

•  Ricardo  v,  Garcias,  12  CI.  &  Fin.  368. 

»  Gen.  St.  Navig.  Co.  «.  GiiiUou,  11  M.  &  W.  877,  894. 

•  15  &  16  v.,  c.  76,  §  66,  enacts,  that ''  in  a  plea  or  sabeequent  pleading  it 
shall  not  be  necessary  to  use  any  allegation  of  actionem  non,  or  actiositsi 
alterius  non,  or  to  the  like  effect,  or  any  prayer  of  judgment,  nor  shall  it  br 
necessary  in  any  replication  or  subsequent  pleading,  to  use  any  allegation  of 
precludi  non,  or  to  the  like  effect,  or  any  prayer  of  judgment'* 

»  Gen.  St.  Navig.  Co.  u.  Guillou,  11  M.  &  W.  877,  894.  • 

•  Plummer  v.  Woodbume,  4  B.  &  C.  625  ;  7  D.  &  R.  25,  S.  C.  ;  Frayes  r. 
Worms,  10  Com.  B.,  N.  S.  149, 

'  Ricardo  v.  Garcias,  12  CL  &  Fin.  368.  ^  j^f^  jj  9^^  jg-g^ 
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issue  immediate  execution  upon  it  in  this  country,  but  can  only 
enforce  it  by  bringing  a  fresh  action  on  contract.^  If  indeed,  the 
foreign  judgment  has  not  only  been  recovered,  but  has  had  satis- 
faction entered  up,  it  will  then  be  conclusive  in  favour  of  the  de- 
fendant, if  properly  pleaded.^  It  may  here  be  added,  that  if  a  man 
has  been  tried  and  acquitted  in  a  foreign  country  by  a  court  having 
competent  jurisdiction,  he  may  plead  and  prove  such  acquittal  in 
bar  of  any  indictment  preferred  against  him  in  this  country  for  the 
same  offence.*"^ 

§  1741.  When  a  foreign  judgment  inter  partes  is  sought  to  be  en-  §  15A0 
forced  by  an  action  in  a  domestic  tribunal,  it  matters  not  whether 
it  has  emanated  from  a  court  of  record,  or  not  of  record,  from  a 
superior  or  inferior  court,  from  a  court  of  common  law,  and  from 
one  exercising  equitable  jurisdiction ;  but  in  all  cases  alike,  pro- 
vided a  clear  balance  has  been  ascertained,  and  a  final  ^  decision  on 
the  merits  has  been  bona  fide  pronounced  by  a  tribunal  of  competent 
authority,  the  successful  party  may  maintain  an  action  on  contract 
in  any  common  law  Division  of  the  High  Court  for  the  recovery  of 
the  amount  so  decided  to  be  due  to  him.^  Even  costs  awarded  by 
a  decreet  of  the  Court  of  Session  in  Scotland  in  a  suit  for  a  divorce, 
have  been  recovered  by  an  action  brought  against  the  defendant 
while  resident  in  this  coim try  ;*  and  in  conformity  with  this  de- 
cision, it  seems  that,  were  litigation  to  arise  in  France  relating  to 
real  properiy,  and  were  costs  to  be  given  against  a  party  who  should 


»  Smith  t.  Nicolls,  5  Bing.  N.  C.  208,  220,  221 ;  7  Scott,  147,  S.  C. ;  Wilson 
V.  Lady  Dunsany,  18  Beav.  293. 
'  Barber  ».  Lamb,  29  L.  J.,  C.  P.  234  ;  8  Com.  B.,  N.  S.  95,  S.  C. 
»  R.  r.  Roche,  1  Lea.  134 ;  B.  N.  P.  245. 

*  If  the  decree  or  judgment  be  not  final,  the  action  upon  it  is  not  maintain- 
able, Patrick  v.  Shedden,  2  E.  &  B.  14 ;  Paul  v,  Roy,  21  L.  J.,  Ch.  361 ;  15 
Beav.  433,  S.  C. 

*  Henderson  v.  Henderson,  6  Q.  B.  288  ;  Sadler  v.  Robins,  1  Camp.  255,  256, 
per  Ld.  EUenborough ;  Henley  v.  Soper,  8  B.  &  C.  16  ;  2  M.  &  R.  153,  S.  C, 
as  to  decrees  of  colonial  courts  of  equity  ;  Harris  v,  Saunders,  4  B.  &  C.  411 ; 
6  D.  &  R.  471,  S.  C,  as  to  a  judgment  of  one  of  the  superior  courts  in  Ireland  ; 
Amott  V.  Redfem,  3  Bing.  353,  as  to  a  judgment  of  a  Court  of  Admiralty  in 
Scotland. 

*  Ruwjll  V,  Smyth,  9  M.  &  W.  810. 
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afterwards  come  to  this  coiintryy  an  action  for  such  costs  might 
here  be  maintained.^  The  decrees  of  foreign  courts  of  eqidtj, 
might,  indeed,  in  some  instances,  not  be  enforceable  in  the  English 
Common  Law  Diyisions,  because  they  might  involve  collateral  and 
provisional  matters,  to  which  such  conrts  could  give  no  effect ;  but 
even  then,  the  English  Chancery  Division  would  entertain  an  action 
founded  on  such  a  foreign  decree,  for  the  purpose  of  giving  effect  to 
it  in  regard  to  English  property.^ 

§  1742.  It  is  admitted  on  all  sides  that,  in  these  actions  and  §  9 
suits,  the  foreign  judgments  are  primd  facie  evidence  in  si^port 
of  the  plaintiff's  claim,  and  are  to  be  deemed  right  until  the 
contrary  is  established.^  But  the  question  still  remains,  are  sodi 
judgments  to  be  deemed  conclusive^  or  can  the  defendant,  by  goiiig 
at  large  into  the  original  merits,  dispute  the  propriety  of  the 
decisions  ?  The  arguments  on  either  side  of  this  Texed  questioo 
are  well  put  by  Mr.  Smith  in  his  admirable  note  on  the  Dudiess 
of  Kingston's  case.  ''Now,  upon  one  side  it  is  said,  that  the 
tribunals  of.  this  country  are  not  bound  to  enforce  the  judgments  of 
a  foreign  court ;  that  when  they  do  so,  it  is  de  gratia,  and  from  a 
wish  to  extend  the  limits  of  justice — ampliare  jmUtiam.  But  that 
it  would  be  to  amplify  injustice,  not  justice,  were  they  to  eniarte 
a  sentence  which  ought  never  to  have  been  pronounced,  becaose 
against  the  party  with  whom  right  was.  On  the  other  side,  it  is 
answered  with  great  force,  that  invariable  experience  shows,  that 
facts  can  never  be  inquired  into  so  well  as  on  the  spot  where  iheiy 
arose,  laws  never  administered  so  satisfactorily  as  in  the  tribunals 
of  the  country  governed  by  them  ;  that  if  our  courts  were  to  allow 
matters  judicially  decided  upon  to  be  again  opened  at  any  distance 
of  time  or  place,  the  consequence  would  be,  in  ninety-nine  cases 
out  of  a  hundred,  that  they  would  be  deceived  by  the  concoction 


*  Russell  tj.  Smyth,  9  M.  &  W.  818,  per  Ld.  Abinger. 

2  Henderson  v.  Henderson,  6  Q.  B.  297,  per  Ld.  Dcnman  ;  Honlditch  r.  >L 
of  Donegal,  8  Bligli,  N.  S.  301  ;  2  CL  &  Fin-  470 ;  Lloyd  &  G.  S%  S.  C. 

•  Sinclair  v,  Fraser,  per  Dom.  Proc.,  cited  in  20  How.  St.  Tr.  468, 469,  and 
in  1  Doug.  4,  n.  ;  recognised  in  Amott  v.  Redfem,  3  Bing.  357,  and  in  Robert- 
son V,  Struth,  5  Q.  B.  943,  944  ;  Cowan  v.  Braidwood,  1  M.  &  Gr.  892,  895,  per 
Maule,  J. 
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of  testimony,  or  by  the  abstraction  of  it,  or  by  the  want  of  it,  and 
that  injustice  and  mistakes,  instead  of  being  amended,  would  bo 
generated."  ^ 

§  1743.  Mr.  Justice  Story,  too,  in  hia  Conflict  of  Laws,  makes  §  1562 
the  following  forcible  observations  in  support  of  the  conclusiyeness 
of  foreign  judgments.  "  It  is,  indeed,"  says  he,  "  very  difficult  to 
perceive  what  could  be  done,  if  a  different  doctrine  were  maintain- 
able to  the  full  extent  of  opening  all  the  evidence  and  merits  of  the 
cause  anew,  on  a  suit  upon  the  foreign  judgment.  Some  of  the 
witnesses  may  be  since  dead ;  some  of  the  vouchers  may  be  lost  or 
destroyed.  The  merits  of  the  case,  as  formerly  before  the  court 
upon  the  whole  evidence,  may  have  been  decidedly  in  favour  of  the 
judgment ;  upon  a  partial  possession  of  the  original  evidence,  they 
may  now  appear  otherwise.  Suppose  a  case  purely  sounding  in 
damages,  such  as  an  action  for  an  assault,  for  slander,  for  conver- 
sion of  property,  for  a  malicious  prosecution,  or  for  a  criminal 
conversation ;  is  the  defendant  to  be  at  liberty  to  re-try  the  whole 
merits,  and  to  make  out,  if  he  can,  a  new  case  upon  new  evidence  ? 
Or  is  the  court  to  review  the  former  decision,  like  a  court  of  appeal, 
upon  the  old  evidence  ?  In  a  case  of  covenant  or  of  debt,  or  of  a 
breach  of  contract,  are  all  the  circumstances  to  be  re-examined 
anew  ?  If  they  are,  by  what  laws  and  rules  of  evidence  and  prin- 
ciples of  justice  is  the  validity  of  the  original  judgment  to  be  tried  ? 
Is  the  court  to  open  the  judgment,  and  to  proceed  ex  sequo  et  bono  ? 
Or  is  it  to  administer  strict  law,  and  stand  to  the  doctrines  of  the 
local  administration  of  justice  ?  Is  it  to  act  upon  the  rules  of 
evidence  acknowledged  in  its  own  jurisprudence,  or  upon  those  of 
the  foreign  jurisprudence?  These  and  many  more  questions 
might  be  put  to  show  the  intrinsic  difficulties  of  the  subject. 
Indeed,  the  rule,  that  the  judgment  is  to  be  prima  facie  evidence 
for  the  plaintiff,  would  be  a  mere  delusion,  if  the  defendant  might 
still  question  it  by  opening  all  or  any  of  the  original  merits  on  his 
side;  for,  under  such  circumstances,  it  would  be  equivalent  to 
granting  a  new  trial.  It  is  easy  to  understand,  that  the  defendant 
may  be  at  liberty  to  impeach  the  original  justice  of  the  judgment^ 


2  Smith,  L.  C.  686. 
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by  showing  that  the  court  had  no  jnrisdiction  ;  or  that  he  nerer  had 
any  notice  of  the  soit ;  or  that  it  was  procured  by  fraud  ;  or  that 
upon  its  teycc  it  is  founded  in  mistake ;  or  that  it  is  irregular,  aad 
bad  by  the  local  law  Fori  rei  judicatse.  To  such  an  extent  the 
doctrine  is  intelligible  and  practicable.  Beyond  this,  the  right  to 
impugn  the  judgment  is  in  legal  effect  the  right  to  re-try  the  merits 
of  the  original  cause  at  large,  and  to  put  the  defendant  upon  proring 
those  merits."  ^ 

§  1744.  In  accordance  with  these  views,  it  has  several  times  §9 
been  held  by  the  Court  of  Queen's  Bench,^  once  by  the  Court  of 
Common  Pleas,'  and  once  by  the  Court  of  Exchequer,^  that  no 
inquiry  can  be  instituted  into  the  merits  of  the  original  action,  or 
the  propriety  of  the  decision ;  and  that  the  defendant  is  not  at 
liberty  to  raise  any  objection,  which  would  have  constituted  a 
defence  in  the  foreign  court,  and  which,  consequently,  should  there 
have  been  pleaded  and  finally  disposed  of.  The  same  doctrine,  too, 
has  been  advanced  with  more  or  less  confidence,  by  Lord  Notting- 
ham,^ Lord  Kenyon,®  Lord  Ellenborough,^  Sir  L.  ShadweU,^  Lord 
Wensleydale,*  and  the  Court  of  Exchequer  in  Ireland.^^  On  the 
other  hand,  Lord  Hardwicke,^^  Lord  Mansfield,^  Chief  Baron  Eyre,^ 
Mr.  Justice  Buller,^^  Mr.  Justice  Bayley,^^  and  especially  Loid 


^  Stoiy,  Confl.  §  607.  See,  also,  Bk.  of  Anstralada  v.  Nias,  16  Q.  B.  73»— 737, 
per  Ld.  CampbelL 

»  Henderson  v.  Henderson,  6  Q.  B.  288,  298,  299 ;  Ferguson  r.  Mahon,  11 
A.  &  £.  179,  183  ;  3  P.  &  D.  143,  S.  C.  ;  Bk.  of  Australasia  r,  Nias,  16  Q.  B. 
717  ;  Munroe  v.  Pilkington,  31  L.  J.,  Q.  B.  81  ;  2  B.  &  S.  11,  &  C.,»ib. 
Scott  V.  Pilkington. 

'  Vanquelin  v.  Bouard,  16  Com.  B.,  N.  S.  341 ;  33  L.  J.,  C.  P.  78,  S.  C. 

*  De  CoBse  Brissac  v.  Rathbone,  6  H.  &  N.  301 ;  30  L.  J.,  Ex.  238,  S.  C 
'  Gold  V.  Canham,  cited  in  note  to  Kennedy  v.  Cassillis,  2  Swanst  325. 

•  Galbraith  v.  Neville,  1  Doug.  6,  n. 

'  Tarleton  v.  Tarleton,  4  M.  &  Sel  22. 

*  Martin  v.  Nicolls,  3  Sim.  458. 

•  Citing  Martin  r.  Nicolls,  in  Becquet  i'.  MacCartliy,  2  B.  &  Ad.  954. 
JO  Sims  V.  Thomas,  3  Ir.  Law  R.  415. 

"  Is(|uierdo  r.  Forbes,  cited  by  Ld.  Mansfield,  in  1  Doug.  6, 

»  Walker  v.  Witter,  1  Doug.  1. 

"  PhiUipe  V,  Hunter,  2  H.  Bl.  410. 

"  Galbraith  r.  Neville,  1  Doug.  6,  n. ;  Messin  r.  Ld.  Massareene,  4  T.  R.  498^ 

»*  Tarleton  v.  Tarleton,  4  M.  &  SeL  23. 
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SroQgham,^  have  strenuously  contended  that  foreign  judgments, 
"when  actions  are  brought  upon  them,  arc  merely  prima  facie 
evidence  on  behalf  of  the  plaintiff;  and  this  rule  also  prevails  in 
America,  though  the  extent  to  which  it  should  be  carried  is  certainly 
not  yet  definitively  settled  in  that  country.^  On  the  whole  it  seems, 
— if  an  opinion  may  be  expressed  on  a  subject  respecting  which  so 
much  doubt  prevails, — that  the  arguments,  if  not  the  authorities, 
in  support  of  the  conclusiveness  of  foreign  judgments,  preponderate 
over  those  in  favour  of  a  contrary  doctrine. 

§  1745.  But,  however  this  precise  point  may  be  ultimately  de-  §  1^54 
termined,  it  appears  to  be  acknowledged  law  both  in  England  and 
America,^  that,  when  a  foreign  judgment, — ^instead  of  being  itself  the 
consideration  of  the  promise  declared  on, — ^merely  comes  incidentally 
or  collaterally  in  question,  it  cannot  be  disputed.  Thus,  in 
Tarleton  v.  Tarleton,^  the  plaintiff  and  defendant  had  been  partners, 
and  the  latter,  on  the  dissolution  of  the  partnership,  had  covenanted 
to  indemnify  the  former  against  the  debts  of  the  late  firm.  In  an 
action  on  that  covenant,  the  plaintiff,  in  order  to  prove  the  damnifi- 
cation, put  in  a  judgment  recovered  in  a  foreign  court  by  a  creditor 
of  the  firm  against  himself  and  the  defendant,  in  consequence  of 
which  his  property  had  been  seized;  and  the  court  held,  that 
the  defendant  was  not  at  hberty  to  show  that  the  proceedings  were 
erroneous. 

§  1746.  Another  rule  connected  with  this  subject  has  already  §  i555 
been  referred  to  as  equally  clear,^  and  that  is,  that  a  foreign  judg- 
ment does  not  occasion  a  merger  of  the  original  cause  of  action ; 
and,  therefore,  when  it  becomes  necessary  to  enforce  the  plaintiff's 
demand  in  this  country,  he  may  either  resort  to  such  original  cause. 


>  Houlditch  V.  M.  of  Donegal,  8  Bligh,  N.  S.  301,  337—342  ;  2  CI.  &  Fin. 
470,  477-^79,  S.  C. ;  Don  v.  Lippmann,  5  CI.  &  Fin.  1,  20—22. 

'  Story,  Confl.  §  608,  and  cases  there  cited  ;  Bumham  v,  Webster,  1  Woodb. 
ft  M.  172. 

'  See  cases  cited  in  Cowen's  notes  to  1  Ph.  £v.  353,  Am.  Ed 

^  4  M.  &  Sel.  20 ;  recognised  by  Ld.  Brougham  in  Houlditch  v,  M.  of 
Donegal,  8  Bligh,  N.  S.  341 ;  2  CI.  &  Fin.  478,  S.  C. 

•  Ant^,  §  1740. 
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or  bring  an  action  on  contract  upon  the  judgment.^  In  the  event 
of  his  adopting  the  fonner  of  these  courses,  it  seems  that  the 
defendant  may  still,  notwithstanding  the  production  of  the  judg- 
ment, dispute  the  plaintiff's  demand ;  for  it  may  well  be  contended, 
that,  by  this  mode  of  declaring,  the  plaintiff  has  himself  courted  a 
reinvestigation  of  the  merits.^ 

§  1747.  Having  now  stated  the  general  rules  which  gOYem  the  }  U 
admissibility  and  effect  of  domestic  and  foreign  judgments,  ix 
remains  to  point  out  one  or  two  statutes,  by  which  the  receipt  in 
evidence  of  the  adjudications  and  proceedings  of  particular  tribunals 
is  regulated.  And  first,  as  to  the  adjudications  and  other  proceed- 
ings in  Courts  of  Bankruptcy.  It  has  been  shown  that  some  of 
these  may  be  proved  through  the  medium  of  the  Gazette  in  whidi 
they  have  been  published,^  and  that  all  are  capable  of  proof  by 
producing  either  the  original  documents,  or  copies  of  them,  pro- 
vided such  originals  or  copies  be  either  sealed  with  the  seal  of  a 
bankruptcy  court,  or  signed  by  a  judge  in  bankruptcy.^  But  tiie 
question  still  remains,  what  is  their  effect  when  proved  ?  And  here 
it  becomes  necessary  to  weigh  with  some  care  the  capridoos 
language  of  the  Legislature,  as  applicable  to  each  particular  docu- 
ment. Thus,  §  10  of  the  Bankruptcy  Act,^ — after  enacting  that  "a 
copy  of  an  order  of  the  court  adjudging  a  debtor  to  be  a  bankrupt 
shall  be  published  in  the  London  Gazette,"  and  that  "  the  date  of 
such  order  shall  be  the  date  of  the  adjudication  for  the  purposes  of 
the  Act,** — ^goes  on  to  provide,  that  the  Gazette  "  shall  be  concUtske 
evidence  in  all  legal  proceedings  of  the  debtor  having  been  duly 
adjudged  a  bankrupt  and  of  the  date  of  the  adjudication."  In 
other  words,  an  order  of  adjudication  is  henceforth  to  be  regarded 
in  its  proper  light,  that  is,  as  a  judgment  in  rem.®  Again,  §  47  of 
the  Act,  which  empowers  the  court,  under  certain  circumstances. 


»  Hall  V,  Odber,  11  East,  118,  126,  127,  per  Bayley,  J. ;  Smith  c.  XicoUs,  5 
Bing.  N.  C.  221,  222,  per  Tindal,  C.  J.  ;  Bk.  of  Australasia  v.  Haidiug,  19 
L.  J.,  C.  P.  345  ;  9  Com.  B.  661,  S.  C.  ;  KelsaU  v,  MarshaU,  26  L.  J.,  a  P. 
19  ;  1  Com.  B.,  N.  S.  241,  S.  C.  «  See  2  Smith,  L.  C.  68a. 

»  Ante,  §  1549.  *  Ante,  §  1548.  '  32  &  33  V.,  c.  71. 

•  ReveU  v,  Blake,  41  L.  J.,  C.  P.  129  ;  7  Law  Rep.,  C.  P.  300,  S.  C. ;  4S 
L.  J.,  C.  P.  165,  per  Ex.  Ch.,  S.  C. ;  and  8  Law  Rep.,  C.  P.  533. 
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''to  make  an  order  that  the  bankruptcy  has  closed/'  goes  on  to 
enact,  ''  that  the  bankruptcy  shall  be  deemed  to  have  closed  at  and 
after  the  date  of  such  order/'  and  that  the  Gazette  ''  shall  be  con- 
clusive evidence  of  the  order  having  been  made,  and  of  the  date  and 
contents  thereof."  So,  when  an  order  annulling  the  adjudication 
of  a  debtor  as  a  bankrupt  has  been  published  in  the  Gazette,  that 
paper  is,  by  §  81,  rendered  "  conclusive  evidence  of  the  fact  of  the 
adjudication  having  been  annulled,  and  of  the  terms  of  the  order 
annulling  the  same.'' 

§  1748.  The  certificate  granted  by  a  Court  of  Bankruptcy,  §  1^67 
declaring  any  person  to  be  a  trustee  of  a  bankruptcy,  is  made,  by 
§  18,  '^  conclusive  evidence  of  the  appointment  of  the  trustee,  and 
such  appointment  shall  date  from  the  date  of  the  certificate."  This 
rule  extends  to  cases  where  the  registrar  of  the  court  holds  the 
office  of  trustee,^  as  also  to  those  where  the  trustee  has  been 
changed.^  Again,  a  liquidation  by  arrangement  under  Part  YI  of 
the  Bankruptcy  Act  is  ''  deemed  to  have  commenced  as  from  the 
date  of  the  appointment  of  the  trustee,"'  and  the  certificate  of  such 
appointment,  which  must  be  given  by  the  registrar  instead  of  by  the 
court,  is  ''  of  the  same  effect  as  a  certificate  of  the  court  to  the  like 
e£fect  in  the  case  of  a  bankruptcy."^ 

§  1749.  The  order  of  a  bankruptcy  court  releasing  the  trustee  of  §  1568 
a  bankruptcy,  operates, — as  might  be  assumed  without  special  legis- 
lation, — so  as  to  "  discharge  him  from  all  liability  in  respect  of  any 
act  done  or  default  made  by  him  in  the  administration  of  the 
aflairs  of  the  bankrupt,  or  otherwise  in  relation  to  his  conduct  as 
trustee  of  such  bankrupt ;  but  such  order  may  be  revoked  by  the 
court  on  proof  that  it  was  obtained  by  fraud.^ 

§  1750.  The  order  of  discharge  of  a  bankrupt,®  which  the  Court  §  1659 


»  32  &  33  v.,  c.  71,  §  18.  «  §  83,  subs.  4.  »  §  125,  subs.  4. 

*  §  125,  Buhfl.  6.  *  §  53.     See,  also,  35  &  36  V.,  c.  58,  §  116,  Ir. 

•  See,  as  to  tlie  form  and  effect  of  a  "  certificate  of  confonnity  "  granted  to  a 
bankrupt  by  the  Ct.  of  Bkptcy.  in  Irel.,  35  &  36  V.,  c.  58,  §§  57  &  58,  Jr. 
Also,  as  to  the  form  and  effect  of  a  certificate  in  arrangement  coses  granted  in 
Irel.  id.  §  64,  Ir. 
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of  Bankrnptcy  is,  under  certain  circumstances,  empowered  to  grant, 
operates  as  a  discharge  of  the  bankrupt  from  all  debts  proTsUe 
under  the  bankruptcy,  save  as  otherwise  provided  by  the  Act,^  and, 
moreover,  it  will  be  "  sufficient  evidence  of  the  bankruptcy,  and  of 
the  validity  of  the  proceedings  thereon."  *  When  the  affairs  of  a 
debtor  have  been  under  liquidation  by  arrangement,  a  certificate  of  j 
the  discharge  of  the  debtor  given  by  the  registrar  ''  shall  have  the 
same  effect  as  an  order  of  discharge  given  to  a  bankrupt."  ^ 

§  1751.  Two  bankruptcy  rules  deserve  notice  in  this  place.  fl3 
The  one  is  B.  801,  which  provides  that  *'  the  passing  of  a  special 
resolution,  in  case  of  liquidation  by  arrangement,  shall  be  deemed 
and  taken  as  conclusive  evidence  that  the  debtor  has  complied  with 
the  provisions  of  the  statute,  with  regard  to  the  statement  of  his 
affairs  required  to  be  submitted  to  the  general  meetings  d  his 
creditors."*  The  other  is  E.  810,  under  which  proof  of  debt  by 
any  creditor  is  rendered  ''  canchmve  evidence  that  notice  of  all 
general  meetings,  prior  to  and  inclusive  of  that  at  which  such  proof 
is  produced,  has  been  duly  given  to  him." 

§  1762.  **  The  registration  by  the  registrar  of  a  special  reso-  I  ^ 
lution  of  the  creditors  on  the  occasion  of  a  hquidation  by  arrange- 
ment under  Part  VI  of  the  Bankruptcy  Act,  or  of  an  extraordinazy 
resolution  of  the  creditors  on  the  occasion  of  a  composition  under 
Part  Vn  of  the  Act,  shall,  in  the  absence  of  fravd,'' — which  ques- 
tion may  be  tried  in  any  Division  of  the  High  Court,^ — "  be  con- 
clusive evidence  that  such  resolutions  respectively  were  duly  passed, 
and  all  the  requisitions  of  the  Act  in  respect  of  such  resolutions 
complied  with."® 

§  1753.  Passing  now  to  other  judicial  documents,^  little  need  be  i  ^* 
said  respecting  their  admissibility  and  effect.     It  has  already  been 


»  32  &  33  v.,  c.  71,  §  49.  «  Id. 

»  §  126,  subs.  10.  *  See  32  &  33  V.,  c.  71,  §  125,  sabs.  3. 

*  Eyre  v.  Smith,  L.  R,  2  C.  P.  D.  436,  per  Ct.  of  App. 
«  §  127.    See  ante,  §  72. 

7  As  to  the  adnuBsibility  and  effect  of  the  proceedings  of  the  Insolvent 
Debtors'  Court,  now  abolished,  see  ant^,  §  1663. 
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stated,  that,  tmder  the  old  system  of  pleading,  answers  in  Chancery, 
and  such  pleas  in  Chancery  as  have  been  put  in  upon  oath,  are 
receivable  against  the  party  by  whom  they  were  sworn,  as  cogent 
admissions  of  the  allegations  which  they  contain ;  ^  but  that  demurrers 
in  equity  are  not  so  receivable,  since  they  were  merely  hypothetical 
statements,  which,  assuming  the  £Eu;ts  to  be  as  alleged,  denied  that 
the  defendant  was  bound  to  answer.^  Bills  in  Chancery,  whether 
they  were  bills  for  relief  or  for  discovery,  are  alike  inadmissible,  ex- 
cepting to  prove  their  own  existence,  or  the  institution  of  a  suit,  or 
that  certain  facts  were  in  issue  between  the  parties  :  their  exclusion 
for  other  purposes  resting  upon  the  ground  that  they  contained 
nothing  more  than  mere  suggestions  of  counsel,  made  for  the  purpose 
of  obtaining  an  answer  upon  oath.'  It  seems  to  follow  by  a  parity  of 
reasoning,  that  under  the  old  system,  pleadings  at  common  law  are 
also  inadmissible  as  evidence  of  the  truth  of  the  facts  stated  therein ;  ^ 
unless,  indeed,  they  were  such  pleadings  as  under  the  Common 
Law  Procedure  Act,  1852,  required  to  be  verified  by  affidavit.^ 

§  1754.*  Depositions,  though  informally  taken,  are  receivable,  §  1661 
like  any  other  admissions,  against  the  deponent  whenever  he  is  a 
party ;  ^  or  they  may  be  used  to  contradict  and  impeach  him,  when 
he  is  afterwards  examined  as  a  witness.^  But  before  they  will  be 
available  as  secondary  evidence,  and  as  a  substitute  for  vivd  voce 
testimony,  they  must  be  proved  to  have  been  regularly  taken,  under 
legal  proceedings  duly  pending,  or  on  some  other  occasion  sanctioned 
by  law ;  *  and,  unless  the  case  be  provided  for  by  statute,  or  by  a 
rule  of  court,  it  must  further  appear,  that  the  witness  himself 
cannot  be  personally  produced.^^  In  some  cases  the  depositions  of 
deceased  witnesses  will  be  admissible  even  against  strangers :  as, 
for  instance,  if  they  relate  to  a  custom,  prescription,  or  pedigree, 
where  reputation  would  be  evidence ;  for,  as  the  unsworn  declara- 


>  Ante,  §  727.  «  Ante,  §  828. 

»  Boileau  t.  Rutlin,  2  Ex.  R  665  ;   Doe  r.  Syboiim,  7  T.  R.  3,  per  Ld. 
Kenyon  ;  Taylor  v.  Cole,  id.  n. ;  ante,  §  859. 

*  Boileau  v,  Rutlin,  2  Ex.  R.  680,  681,  per  Parke,  B. 

*  See  15  &  16  V.,  c.  76,  §§  80, 81. 

*  Gr.  Ev.  §§  562,  556,  in  part.  '  Ante,  §  727. 

*  Ante,  §§  1426,  1446,  et  seq.  *  Ante,  §  464,  et  seq. 
»•  Ante,  §  472,  et  aeq. 
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tions  of  persons  deceased  would  be  here  received,  their  declamtifliw 
on  oath  are  a  fortiori  admissible. 

§  1766.  With  respect  to  rules,  orders,  matters,  and  dedsions,  f  J 
made  or  done  in  pnrsnance  of  the  Interpleader  Acts,  these,  except 
only  any  affidavits,  may,  with  the  statement  of  claim,  if  any,  be 
entered  of  record,  with  a  note  in  the  margin  expressing  the  tme 
date  of  such  entry ;  and  they  will  then  be  admissible  in  evidence ; 
and  the  rules  and  orders  so  entered  will  have  the  effect  of  judg- 
ments, except  only  as  to  becoming  charges  on  real  property.^ 

§  1766.  When  an  application  has  been  refused  at  chambers,  its  ( ISI 
effect  as  a  bar  to  any  fresh  summons  will  vary  according  to  cireom- 
stances.  If  the  words,  "  no  order  "  be  indorsed  upon  the  sumnums, 
the  judge  will,  in  general,  be  held  to  have  pronounced  no  decisioG 
upon  the  merits,  and  the  party  who  has  failed,  will  consequently  be 
allowed  to  make  a  second  application ;  but  if  the  indorsement  le 
"  apphcation  dismissed,''  this  will  be  regarded  as  a  judgment,  whidi 
the  applicant  must  move  the  court  to  rescind.^ 

§  1757.  Where  a  person  had  applied  to  a  Metropolitan  Police  Sl5 
Magistrate  under  the  Act  of  2  &  8  V.,  c.  71,  §  40,  for  an  order  to 
deliver  up  certain  goods  of  less  value  than  £16,  and  such  order, 
upon  inquiry,  had  been  refused,  the  court  held  that  the  appli^mt 
was  not  estoppel  by  these  proceedings  from  bringing  an  actian  of 
trover  with  respect  to  the  same  property.^  So,  a  refusal  bj  justiees 
in  petty  sessions  to  make  an  order  for  maintenance  of  a  basUid, 
cannot  be  given  in  evidence  as  a  bar  to  a  second  application  on  the 
part  of  the  mother,  though  the  original  summons  has  been  heaid 
on  the  merits ;  but  the  justices  at  the  second  hearing  may  take  into 
consideration  the  fact  of  the  former  dismissal,  as  a  material  element 
in  guiding  their  judgment.'*     Again,  if  an  order  in  bastardy  be 


»  1  &  2  W.  4,  c.  68,  §  7  ;  9  &  10  V.,  c.  64,  §  7,  Ir;  23  &  24  V.,  clSB,  §  IS; 
Rules  of  Sup.  Ct.,  Ord.  i,  R.  2. 

'  R.  V.  Machen,  14  Q.  B.  78,  per  Erie,  J. ;  R.  v.  Henington,  3  New  R  46S, 
Q.  B. 

8  Dover  v.  Child,  45  L.  J.,  Ex.  462  ;  L.  R.,  1  Ex.  D.  172,  S.  C.J 

4  R.  V.  Machen,  14  Q.  B.  74  ;  18  L.  J.,  M.  C.  213,  S.  C. ;  B.  «.  Qruit,  X 
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drawn  up  in  such  a  form  as  to  be  void  in  law,  it  cannot  be  a  bar 
to  a  second  sommons  in  the  same  matter  between  the  same  parties, 
even  though  it  has  never  been  formally  set  aside  on  appeal.^ 
Neither,  as  it  seems,'  will  an  order  of  quarter  sessions,  quashing 
an  order  of  affiliation  as  being  '^  bad  in  form,''  be  regarded  as  a 
decision  on  the  merits,  so  as  to  preclude  the  woman  from  applying 
to  the  petty  sessions  for  a  fresh  order.  But  when,  on  appeal  to 
quarter  sessions,  an  order  of  affiliation  is  quashed  on  the  ground  of 
the  insufficiency  of  the  corroborative  evidence,'  such  order  of  quarter 
sessions  is  final,  and  no  further  proceedings  can  be  taken  before 
justices.^ 

§  1768.  The  admissibility  and  efifect  of  awards  need  not  be  dis-  §  1665 
cussed  at  any  length.  The  decision  of  an  arbitrator,  who  has  been 
duly  appointed,  is  as  conclusive  as  the  judgment  of  a  competent 
tribunal  upon  the  subject-matter  referred  to  him ;  ^  and  whether  he 
be  a  professional  or  non-professional  man,^  the  court  will  not  inter- 
fere with  his  award  on  the  ground  of  any  alleged  error  either  in  law 
or  in  fact,  provided,^  first,  that  he  has  not  exceeded,  or  Mien  short 
of,  the  authority  conferred  upon  him,®  next,  that  the  award  is  final,* 
and  certain,^^  and  not  admitted  by  the  arbitrator  to  have  been  made 
under  a  mistake,^^  and  lastly,  that  it  does  not  prescribe  what  is 


L.  J.,  M.  C.  89  ;  2  Law  B.,  Q.  B.  466,  and  8  B.  &  S.  365,  S.  C,  nom.  R.  v. 
Gaunt ;  36  &  36  V.,  c.  65,  §  4  ;  8  &  9  V.,  c.  10. 

>  R.  V.  Brisby,  1  Den.  416. 

'  Ex  parte  Harriflon,  16  Jur.  726  ;  19  Law  Times,  114,  S.  C.  ;  R.  v,  Glynne, 
1  Law  Rep.,  Q.  B.  21,  23,  per  Blackburn,  J.  »  8  &  9  V.,  c.  10,  §  6. 

•  R.  V.  Glynne,  7  Law  Rep.,  Q.  B.  16  ;  41  L.  J.,  M.  C.  58,  S.  C. 

'  Doe  V.  Ro9ser,  3  East,  15  ;  Commings  v.  Heard,  10  B.  &  S.  606 ;  4  Law 
Rep.,  Q.  B.  669,  S.  C. ;  39  L.  J.,  Q.  B.  9,  S.  C.  nom.  Cummings  v.  Heard. 
But  see  Newall  v.  Elliot,  1  H.  &  C.  797.  See,  also,  Rhodes  v.  Aiidale  Drain. 
Com.,  45  L.  J.,  C.  P.  337. 

•  Fuller  V.  Fenwick,  3  Com.  B.  705,  711,  per  Wilde,  C.  J.  j  In  re  Brown  & 
Croydon  Can.  Co.,  9  A.  &  E.  526,  per  Ld.  Denman. 

'  Toby  V.  Lovibond,  5  Com.  B.  784,  per  Wilde,  C.  J. ;  Banett  v.  Wilson,  1 
C.  M.  &  R.  586 ;  Johnson  v.  Durant,  2  B.  &  Ad.  925  ;  Phillips  v.  Evans,  12 
M.  k  W.  309.  8  In  re  Stroud,  8  Com.  B.  518,  per  Maule,  J. 

•  Bhear  v.  Harradine,  7  Ex.  R.  269. 
>•  Willianw  v.  Wilson,  9  Ex.  R.  90. 

"  Dinn  v.  Blake,  44  L.  J.,  C.  P.  276. 
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either  illegal,^  or  impossible.  But  an  award,  unlike  a  verdict  or 
judgment,  cannot  be  received  as  evidence  in  the  nature  of  repnti- 
tion ;  ^  though  it  may  occasionally  be  admissible,  in  conjunction  with 
the  submission  to  arbitration,  as  an  act  of  ownership.'  It  maj 
also  be  noted,  as  the  point  has  been  thought  worthy  of  argument, 
that  an  award  is  not  evidence  of  an  account  stated  between  die 
parties  to  the  submission ;  *  unless,  perhaps,  in  the  single  event  of 
there  being  no  regular  agreement  to  refer,  and,  consequendj,  so 
award  capable  of  being  enforced  in  law.  In  such  a  case,  as  the 
arbitrator  is  not  a  judge,  he  might  possibly  be  deemed  the  agent  of 
the  parties  for  the  purpose  of  settling  their  accounts.^ 

§  1759.  The  Act  passed  in  1857  for  the  establishment  of  tbe|]l 
Court  of  Probate,*  has  extensively  altered  the  law  with  respeet 
to  the  admissibility  and  effect  of  probates,  and  of  letters  of  id* 
ministration  with  wills  annexed.  Formerly  these  documents  wae 
uniformly  rejected,  whether  tendered  as  primary  or  as  secondaiy 
evidence  of  the  contents  of  a  will,  on  the  trial  of  any  cause  relatrng 
to  real  estate.^  The  ecclesiastical  tribunals  by  which  they  wae 
granted  had  no  control  over  devises  of  real  property;  and  so 
absurdly  jealous  were  the  temporal  courts  of  spiritual  interference, 
that  even  when  a  will  of  lands  was  irretrievably  lost,  nothing  ironU 
induce  them  to  look  at  the  probate,^  though  had  the  inqoiiy  relited 
to  personalty,  such  a  document  would  have  furnished  conciliate 
evidence,^  and  though  they  readily  received  the  testimony  of  a  vi^ 
ness,  who  undertook  to  state  the  contents  of  the  will  having  heaiti 


^  East  Union  Ry.  Co.  v,  Eaat.  Cos.  Ry.  Co.,  2  E.  &  B.  540,  per  Ld.  Camp- 
bell ;  Alder  v.  Savill,  5  Taunt.  454. 

«  Evans  v.  Rees,  10  A.  &  E.  151  ;  2  P.  &  D.  627,  S.  C. ;  R.  r.  Cotton,  3 
Canip.  444 ;  Wenman  v.  Mackenzie,  5  E.  &  B.  447  ;  ante,  §  626. 

»  Brew  V.  Haren,  I.  R.,  9  C.  L.  29 ;  S.  C.  Aff.  on  App.  I.  R.,  11  C.  L 198. 

*  Bates  V.  Townley,  2  Ex.  R.  152. 

*  Keen  v.  Batshore,  1  Esp.  194,  per  Eyre,  C.  J, ;  commented  on  in  Bttes  r. 
Townley,  2  Ex.  R.  152. 

•  20  &  21  v.,  c.  77  ;  and  20  &  21  V.,  c.  79,  Ir. 

''  Doe  V.  Calvert,  2  Camp.  389,  per  Ld.  EUenborougli. 
8  Id. 

•  Allen  V.  Dundas,  3  T.  R.  126. 


CHAP.  IV.]   ADMISS.  OP  PJROB.  WHEN  WILL  AFFECTS  REAL  ESTATE.    1469 

it  once  read  before  the  testator's  family  on  the  day  of  his  faneral.^ 
This  startling  anomaly,  after  causing  infinite  injustice  for  a  long 
scries  of  years,  has  at  length  to  a  great  extent  been  remedied.  The 
Act  of  1857*  first  provides  by  §  61,^  that  where  a  will  affecting 
real  estate  is  proved  in  solemn  form,  or  is  otherwise  the  subject  of 
a  contentious  proceeding  in  the  Probate  Division,  the  heir,  devisees, 
and  other  persons  interested  in  the  real  estate  shall,  as  a  general 
rule,  be  cited  to  see  proceedings,  or  to  become  parties.'*  §  62 '  then 
enacts,  that  ''Where  probate  of  such  will  is  granted  after  such 
proof  in  solemn  form,  or  where  the  validity  of  the  will  is  otherwise 
declared  by  the  decree  or  order  in  such  contentious  cause  or  matter 
as  aforesaid,  the  probate,  decree,  or  order  respectively  shall  enure 
for  the  benefit  of  all  persons  interested  in  the  real  estate  afiected 
by  such  will,  and  the  probate  copy  of  such  will,  or  the  letters  of 
administration  with  such  will  annexed,  or  a  copy  thereof  respectively 
stamped  with  the  seal  of  [the  Probate  Division]  ''shall  in  all 
courts,  and  in  all  suits  and  proceedings  affecting  real  estate,  of 
whatever  tenure,  (save  proceedings  by  way  of  appeal  under  this 
Act,  or  for  the  revocation  of  such  probate  or  administration,)  be 
received  as  conclusive  evidence  of  the  validity  and  contents  of  stick 
triU,  in  like  manner  as  a  probate  is  received  in  evidence  in  matters 
relating  to  the  personal  estate;  and  where  probate  is  refused  or 
revoked  on  the  ground  of  the  invalidity  of  the  -will,  or  the  invalidity 
of  the  will  is  otherwise  declared  by  decree  or  order  under  this  Act, 
such  decree  or  order  shall  enure  for  the  benefit  of  the  heir-at-law  or 
other  persons,  against  whose  interest  in  real  estate  such  will  might 
operate,  and  such  will  shall  not  be  received  in  evidence  in  any  suit 
or  proceeding  in  relation  to  real  estate,  save  in  any  proceeding  by 
way  of  appeal  from  such  decrees  or  orders.''  §  68*  empowers  the 
Probate  Division,  at  its  discretion,  to  proceed  in  any  case  without 
citing  the  heir  or  other  persons  interested  in  real  estate ;  but  it 


*  2  ('amp.  390,  n.,  citing  Anon,  cjibc,  coram  Wood,  B. 
2  20  &  21  v.,  c.  77. 

*  See  corresponding  enactment  in  the  Irish  Act,  20  &  21  V.,  c.  79,  §  65. 

*  See  Reg.  78  of  Rules  of  1862  for  Ct.  of  Prob.  in  contentious  business,  and 
Form,  No.  4. 

*  See  corres^ponding  enactment  in  the  Irish  Act,  20  &  21  V.,  c.  79,  §  66. 

*  See,  also,  20  &  21  V.,  c.  79,  §  76,  Ir, 
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proYides  that  the  probate,  decree,  or  order  of  the  court  shall  sot 
affect  any  snch  person,  ''  nnless  he  has  been  cited  or  made  jMutj  to 
the  proceedings,  or  derives  title  under  or  through  a  person  so  died 
or  made  party." 

§  1760.  Next  comes  a  very  important  clause,  for  §  64  ^  enacts,  \^ 
that  in  any  action  ''  where,  according  to  the  existing  law,  it  would 
be  necessary  to  produce  and  prove  an  original  will  in  order  to 
establish  a  devise  or  other  testamentary  disposition  of  or  affediog 
real  estate,  it  shall  be  lawful  for  the  party  intending  to  establish  m 
proof  such  devise  or  other  testamentary  disposition  to  give  to  the 
opposite  party,  ten  days  at  least  before  the  trial  or  other  proceeding 
in  which  the  said  proof  shall  be  intended  to  be  addnced,  notUt 
that  he  intends,  at  the  said  trial  or  other  proceeding,  to  give  ia 
evidence  as  proof  of  the  devise  or  other  testamentary  disposition  the 
probate  of  the  said  will,  or  the  letters  of  administration  with  ike  inU 
annexed,  or  a  copy  thereof  stamped  with  any  seal  of"  [the  Probate 
Division]  ;  "  and  in  every  such  case  such  probate  or  letters  of 
administration,  or  copy  thereof  respectively  stamped  as  afcn^esaid. 
shall  be  sufficient  evidence  of  such  will  and  of  its  validity  and  can* 
tents,  notwithstanding  the  same  may  not  have  been  proved  in  solesm 
form,  or  have  been  otherwise  declared  valid  in  a  contentious  cause 
or  matter,  as  herein  provided,  unless  the  party  receiving  such  nodce 
shall,  within  four  days  after  such  receipt,  give  notice  that  he  dis- 
putes the  validity  of  such  devise  or  other  testamentary  disposition.*^ 
§  65^  enacts,  that ''  in  every  case  in  which,  in  any  such  sctian  or 
suit,  the  original  will  shall  be  produced  and  proved,  it  shall  be  law- 
ful for  the  court  or  judge,  before  whom  such  evidence  shall  be  given, 
to  direct  by  which  of  the  parties  the  costs  thereof  shall  be  paid.*' 

§  1761.  In  interpreting  the  above  enactments  the  courts  have  \'^ 
decided  several  points  of  some  importance.     And  first,  it  seems 


»  See,  also,  20  &  21  V.,  c.  79,  §  68,  Ir.  There  the  intervals  allowed  for 
giving  notice  are  respectively  seven  days,  and  three  days,  instead  of  tm  dar^aDfl 
four  days,  as  in  the  English  Act,  See,  further,  14  &  15  V.,  c  57,  §  108,  Ir^  «* 
to  a  somewhat  similar  practice  in  the  Civil  Bill  Courts,  excepting  that  no  notke 
is  required  to  be  given ;  and  Jackson  v.  Jackson,  Ir.  dr.  R.  469. 

3  See,  also,  20  &  21  V.,  c.  79,  §  69,  Ir. 


CHAP.  lY.]    OBDEBS  OF  POOB-IAW  OB  LOOAL  G07EBNM.  BOABD.      1471 

clear,  that  the  notice  required  need  not  specify  the  purpose  for 
which  the  evidence  is  wanted.^  Next,  though  the  Act  directs  that 
the  notice  shall  be  given  '^  to  the  opposite  party/'  that  direction 
will  be  satisfied  by  giving  it  to  his  solicitor  or  agent ;  and,  indeed, 
under  ordinary  circumstances,  this  will  be  the  more  convenient 
course  to  pursue.^  Thirdly,  in  stating  that  the  probate  shall  be 
**  sufiScient  evidence"  of  the  will,  the  Legislature  is  held  to  have 
meant,  that  it  shall  be  prima  facie,  as  contradistinguished  from 
conclusive,  evidence.^  Fourthly,  the  stamp  alluded  to  in  the  Act  is 
not  required  for  the  probate  or  letters  of  administration,  but  only 
for  the  copy  of  those  documents  ;^  and  lastly,  notwithstanding  the 
statute,  a  probate  will  not  be  evidence  to  prove  the  appointment  of 
testamentary  guardians.^ 

§  1762.  The  Act  of  14  &  16  V.,  c.  105,  contains  the  following  §  1666 
remarkable  clause  respecting  the  admissibility  and  effect  of  orders 
made  by  the  late  Poor  Law  Board,  or  by  the  present  Local  Govern- 
ment Board,'  on  questions  touching  the  settlement,  removal,  and 
chargeability  of  paupers.  §  12  enacts,  that  '^  the  guardians  of  any 
two  unions  or  parishes,  or  the  guardians  of  a  union  and  the 
guardians  of  a  parish,  or  the  guardians  of  a  union  or  parish  and 
the  overseers  of  any  parish,  or  the  overseers  of  any  two  parishes, 
between  whom  any  question  affecting  the  settlement,  removal,  or 
chargeabihty  of  any  poor  person  shall  arise,  may,  if  they  think  fit 
so  to  do,  by  agreement  in  writing  executed  in  respect  of  any 
guardians  by  sealing  with  their  common  seal,  and  in  respect  of 
overseers  by  the  signature  of  a  majority  of  them,  submit  such 
question  to  the  board  for  their  decision ;  and  the  board  may,  if  they 
see  fit,  entertain  such  question,  and  by  an  ord^r  under  their  seal 
determine  the  same ;   and  every  such  order  shall  be  in  all  courts, 

»  Cope  V.  Mooney,  14  Jr.  Law  R.,  N.  S.  256  ;  Irwin  v.  Callwell,  12  id.  144. 
»  Barraclough  v.  Greenhough,  36  L.  J.,  Q.  B.  251  ;  2  Law  Rep.,  Q.  B.  612, 
S.  C. 

*  Barraclough  v.  Greenliough,  36  L.  J.,  Q.  B.  251  ;  8  B.  &  S.  623 ;  and  2 
Law  Rep.,  Q.  B.  612,  per  Ex.  Ch.,  overruling  S.  C.  in  court  below,  as  reported 
36  L.  J.,  Q.  B.  26  ;  2  Law  Rep.,  Q.  B.  1 ;  and  7  B.  &  S.  170. 

^  Rippon  V,  Priest,  3  Fost.  &  Fin.  644,  per  Keating,  J. 

*  Cope  V,  Mooney,  14  Jr.  Law  R.,  N.  S.  256. 

*  34  &  35  v.,  c.  70,  §  2. 
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and  for  all  purposes,  final  and  conclasiTe,  between  the  parties  sub- 
mitting such  question,  as  to  the  question  therein  determined.** 

§  1763.   Under  the  Stamp  Act,  1870,  the  Commissioners  d\ 
Inland  Bevenue  are  intrusted  with  important  powers  for  re»obim§ 
dotibts  respecting  the  amount  of  stamp  duty  payable  on  particulir 
instruments.     Subject  to  such  regulations  as  they  may  make,  and 
to  an  appeal  to  the  Court  of  Exchequer,  they  are  required,  at  the 
instance  of  any  person,  to  decide  whether  any  execnted  instm- 
ment, — which  term  includes  any  signed  document,^ — sabmitted  to 
them  be  chargeable  with  stamp  duly  or  not,  and  if  it  be  chargeabk, 
they  must  fix  the  amount.     They  must  then  impress  upon  die 
document  a  particular   stamp,   denoting  either  that   no   duty  is 
chargeable,  or  that  the  proper  duty  has  been  paid ;    and  in  eitha 
event,  the  document  so  stamped  **  shall  be  admissible  in  eTideo^ 
and  available  for  all  purposes,  notwithstanding  any  objection  relat- 
ing to  duty."  ^    Although  the  adjudication  of  the  commissionen 
under  these  provisions  operates  as  a  judgment  in  rem,  and  is  ecu- 
elusive  on  strangers  as  well  as  on  parties,  it  must  be  pronounced 
before  objection  has  been  taken  to  the  reception  of  the  document  in 
evidence ;   and,  consequently,  where  a  bond  had  been  rejected  at 
the  trial  as  insufficiently  stamped,  the  court  held  that  the  objeetioa 
was  not  removed,  though  the  commissioners  afterwards,  but  befioie 
the  question  was  argued  in  Banc,  had  affixed  upon  the  document  a 
denoting  stamp.^ 

§  1764.  It  is  not  easy  to  lay  down  any  precise  rule  as  to  hov  §  19 
fax  judicial  documents  will  be  evidence  of  the  facts  recited  in  them. 
Under  the  Trustee  Act,  1850,  all  orders  which  are  made  by  the 
Lord  Chancellor  in  Lunacy,  or  by  the  Chancery  Division  of  the 
High  Court,  for  the  purpose  of  conveying  or  assigning  lands,  or  of 
releasing  or  disposing  of  contingent  rights,  and  which  are  founded 
on  allegations  respecting  the  incapacity,  absence,  survivorship, 
death,  or  intestacy  of  any  trustee  or  mortgagee,  are  rendered  con- 
clusive evidence  of  the  matters  contained  in  such  allegations,  in  any 


»  33  &  34  v.,  c.  97,  §  2,  subs.  4  &  7.  «  Id.  §§  18,  19 

^  Pnidential  Mutual  Af*8ur.  Assoc,  r.  Curzon,  8  Ex.  R,  97. 
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court  upon  any  question  as  to  the  legal  validity  of  any  such  order .^ 
On  the  other  hand,  a  partition  order  made  under  the  now  repealed^ 
Irish  Incumbered  Estates  Act,' — though  per  se  conclusive  evidence 
that  the  court  had  jurisdiction  to  make  it,  that  all  necessary  parties 
were  present,  that  a  proper  petition  was  presented,  and  that  due 
application  was  made, — furnishes  no  proof  whatever  with  respect  to 
the  title  of  the  parties,  who  are  stated  in  it  to  have  been  the  owners 
of  the  undivided  shares  in  the  property  ;  *  neither  is  such  an  order 
any  evidence  of  the  deeds,  wills,  or  other  documents  recited 
therein.^ 

§  1765.  It  seems  that  the  existence  of  a  warrant  of  attorney  can-  §  1569 
not  be  proved,  so  as  to  render  its  production  unnecessary,  by  putting 
in  a  rule  of  court  setting  it  aside.®  But,  on  the  other  hand,  the 
production  of  a  writ  of  supersedeas  has  on  more  than  one  occasion 
been  deemed  sufficient  evidence  both  of  the  issuing  of  the  fiat 
against  a  bankrupt,  and  of  the  fact  of  such  fiat  having  been  super- 
seded.^ It  has  also  been  held,  that  a  warrant  of  commitment,  in 
like  manner  with  a  conviction,^  is  evidence  to  a  certain  extent  of  the 
facts  which  it  recites ;  and  therefore,  in  an  action  against  a  justice 
for  false  imprisonment,  if  the  warrant  put  in  by  the  plaintiff  recites 
the  information  on  oath  on  which  it  purports  to  have  been  founded, 
such  recital  will  relieve  the  defendant  from  the  necessity  of  formally 
proving  the  information.* 

§  1766.  The  effect  of  a  writ  of  fieri  facias  as  evidence  varies  §  1570 
according  to  circumstances.     If  an  execution  debtor  bring  an  action 
against  the  sheriff  for  seizing  his  goods,  the  defendant  may  justify 

»  13  &  14  v.,  c.  60,  §  44.  «  By  38&  39  V.,  c.  66. 

»  12  &  13  v.,  c.  77,  §  43,  Ir. 

*  Blake  v,  Jennings,  12  Jr.  Law  R.,  N.  S.  458  ;  12  &  13  V.,  c.  77,  §  49,  Jr. 

*  Id. 

•  Compton  1*.  Chandless,  4  Esp.  18,  per  Ld.  Kenyon.  See,  also,  Yorke  v. 
Brown,  10  M.  &  W.  78. 

?  Genia  v.  Gd.  West.  Canal  Co.,  5  M.  &  Sel.  76  ;  Wright  v.  Colls,  8  Com. 
B.  150.  •  Ante,  §  1669,  et  seq. 

•  Haylock  v.  Sparke,  22  L.  J.,  M.  C.  67  ;  1  E.  &  B.  471,  S.  C.  This  case 
seems  to  overrule  Stephens  v.  Clark,  2  M.  &  Boh.  435,  per  Ch^sswell,  J.  See 
ante,  §  728. 

5  B 
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his  conduct  by  producing  the  writ  without  any  copy  of  the  judg- 
ment ;  but  if  the  action  be  brought  by  a  stranger,  both  the  vni 
and  the  judgment  must  be  proved.^  The  reason  for  this  distincooL 
seems  to  be,  that,  in  the  former  case,  the  plaintiff,  haTing  been  a 
party  to  the  original  action,  must  be  aware  of  the  existence  of  tbe 
judgment,  and  might  have  moved  to  set  it  aside,  if  it  be  open  to 
objection.^  The  rule  beiug  once  established,  it  applies  as  weQ  to  t 
case  where  the  vendee  of  the  sheriff  is  a  party,  as  where  it  is  die 
sheriff  himself,  and  where  he  is  plaintiff  as  well  as  where  he  is 
defendant.^  Perhaps,  however,  the  rule  does  not  apply,  where  U» 
purchaser  from  the  sheriff  is  the  execution  creditor.* 

§  1767.  The  general  admissibility  of  inquisitions  rests  upon  the  i^ 
ground,  that  they  contain  the  result  of  inquiries  made  nnd^'  oora-  ! 
petent  authority,  concerning  matters  in  which  the  publie  is  inte- 
rested.^ As  such,  they  are  receivable  even  against  sirangeis, 
though,  as  before  observed,  they  are  far  from  being  condns^ 
evidence.^  These  documents,  since  the  abolition  of  writs  of  li^t, 
and  the  passing  of  the  modem  statutes  of  limitation,  have  beooox 
of  much  less  importance  than  they  formerly  were,  as  souioes  of 
evidence.  They  are  still,  however,  occasionally  of  value,  espeeuDj 
in  matters  of  pedigree,*^  in  questions  respecting  the  right  of  church 
patronage,  or  the  existence  or  amount  of  a  modus,  and  in  pe^agv 
claims. 

§  1768.  Among  the  most  important  of  them  may  be  mentioDed  T^ 
Domesday-hook,^  a  work  of  which  every  one  has  heard,  thongh  few 
persons  are  aware  of  its  contents.  This  book,  which  is  the  moss 
ancient  inquisition  extant,  was  compiled  a  few  years  after  the 
Conquest  by  commissioners,  styled  the  Justiciaries  of  the  King, 
upon  the  oaths  of  the  sheriffs,  the  lords  of  the  manors,  the  pr^sbytos 


^  Doe  V.  Murless,  6  M.  &  Sel.  114,  per  Bay  ley,  J. 
3  Id. 

*  Id. ;  ante,  §  729.  <  Doe  u.  Smith,  2  Stark.  R.  19a 

*  2  Ph.  Ev.  95.  «  Ante,  §  1674. 
7  See  De  Roos  Peer.,  2  Coop.  545. 

«  Now  deposited  in  the  Record  Office.    Sec  ante,  §  1485.    As  to  the  mode  d 
proving  entries  contained  in  it,  see  ante,  §  1533. 
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of  every  church,  the  reves  of  every  hundred,  and  the  bailififs  and  six 
villans  of  every  village.  It  contains  a  general  survey  of  all  the 
counties  of  England,  except  the  four  northern,  and  specifies  the 
name  and  local  position  of  each  place ;  its  possessor  in  the  time  of 
King  Edward  the  Confessor;  its  possessor  at  the  time  of  the 
survey ;  how  many  hides  in  the  manor ;  how  many  carrucates  in 
demesne ;  how  many  homagers,  cotarii,  servi,  freemen,  and  tenants 
in  socage ;  what  quantity  of  wood,  meadow,  and  pasture ;  what 
mills  and  fish-ponds ;  what  the  gross]  value  in  King  Edward's 
time,  and  at  the  time  of  the  survey ;  and  how  much  each  freeman 
or  sockman  had  at  these  respective  periods.^  K  we  are  to  believe 
Ingnlphus,  the  learned  Abbot  of  Croydon,  the  commissioners  were 
not  always  remarkable  for  a  strict  impartiality ;  ^  but  be  this  as 
it  may,  Domesday-book  is  not  often  available  as  practical  evidence, 
owing  to  the  frequent  changes  of  name,  which  the  hundreds  and 
other  places  described  in  it  have  undergone  since  the  eleventh 
century;^  though  it  is  only  just  to  our  antiquaries  to  state,  that 
this  defect  has,  to  a  certain  extent,  been  remedied  by  their  learned 
labours. 

§  1769.  The  Visitation  Books,  deposited  at  the  Heralds'  College,  §  1673 
— ^which  contain  the  pedigrees  and  coats  of  arms  of  the  nobility  and 
principal  gentry  in  England,  and  which  were  compiled  during  the 
16th  and  17th  centuries  by  heralds,  acting  under  commissions  from 
the  Crown,* — have  on  many  occasions  been  admitted  in  evidence  as 
official  records  to  establish  or  defeat  pedigrees  and  peerage  claims ;  ^ 
but  in  some  cases,  the  House  of  Lords  has  first  required  the  pro- 


*  Those  who  wish  for  further  infoimaiion  on  this  subject  are  referred  to  Sir 
H.  fiUis's  Introd.  to  Domesday,  in  two  vols. ;  Ingulphus,  ed.  Gale,  pp.  79,  80  ; 
Brady,  Hist,  of  Etig.  205—208  ;  Miss  Strickland's  Lives  of  Queens  of  Eng., 
vol.  L,  pp.  91—93. 

-  Ingulphus,  ed.  Gale,  i>.  79.  His  words  are,  "  Isti  penes  nostrum  nionas- 
terium  benevoli  et  amantes,  nou  ad  verum  prdium  nee  ad  verum  spcUium  monas- 
terium  librabant,  misericonliter  prsecaventes  in  futunim  regiis  exactionibus,  et 
aliis  oneribus,  piissima  nobis  benevolentia  providentes." 

»  Sir  H.  Ellia's  Introd.  vol  i.,  p.  34. 

*  Hubb.  Ev.  of  Sue  541,  542.     See  ante,  §  657. 

»  Matthews  v.  Port,  Comb.  63  ;  Pitton  v.  Walter,  1  Str.  162  ;  Leigh  Peer., 
1829,  part  2, 138  ;  De  Liale  Peer.,  Min.  Ev.  12  ;  Tracy  Peer.,  Min.  Ev.  18. 

6  B  2 
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dnction  of  the  commission  under  which  the  visitation  was  made.^ 
It  appears  that  copies  of  these  visitations  have  been  iinifonnly  re- 
jected ;^  though  it  is  difficult  to  see  on  what  ground,  if  the  originals 
can  he  regarded  as  public  official  documents.' 

§  1770.  The  Down  Survey,  which  was  made  during  the  reign  d  i  3 
Charles  IE.,  is  rendered  conclusive  by  statute^  as  to  the  bonndaiies 
of  what  are  called  "  the  old  and  new  interests/'  that  is,  of  the  lands 
apportioned  between  the  aboriginal  inhabitants  of  Ireland  and  the 
English  and  Scotch  settlers  ;  and  it  is  also  admissible  in  evidence 
as  a  public  document  on  all  questions  between  any  persons  re- 
specting the  matters  stated  in  it.^  The  Books  of  Distributions,  too, 
though  they  are  only  abstracts  of  this  famous  survey,  will  be  re- 
ceived in  evidence,  as  having  been  compiled  under  public  anthority, 
and  being  preserved  among  the  records  of  a  public  office.*  But  the 
Ordnance  Survey  in  Ireland,  though  notoriously  drawn  np  vitk 
great  care  and  accuracy,  is  not  regarded  by  the  courts  of  h&w  as  i 
public  document,  and  it  is  consequently  inadmissible^  Still, 
surveys  and  maps,  even  when  they  cannot  be  treated  as  public  doeii- 
ments,  will  occasionally  be  received  in  evidence,  as  admissians  of 
persons  in  privity  with  those  against  whom  they  are  tendered.^ 

§  1771.  It  here  deserves  notice  that  every  order,  made  in  Irebnd 


^  Hubb.  Ev.  of  Sue.  546,  et  seq.,  and  cases  there  cited.  See,  aleo,  Shicvs- 
bury  Peer.,  7  H.  of  L.  Cas.  9,  27,  34. 

2  Matthews  v.  Port,  Comb.  63  ;  Ld.  Thanet  v,  Forster,  T.  Jones,  224 ;  Hubb. 
Ev.  of  Sue.  648. 

»  See,  ante,  §§  1598,  1599.  As  to  the  admissibility  of  other  books  kept  it 
the  Heralds'  College,  see  Hubb.  Ev.  of  Sue.  538—566. 

*  14  &  15  C.  2,  c.  2,  Ir. ;  17  &  18  C.  2,  c.  2,  §  5,  Ir. 

6  Abp.  of  Dublin  v.  Ld.  Trimleston,  12  Jr.  Eq.  R.  251  ;  Tisdall  r.  PkracO, 
14  Ir.  Law  R.,  K  S.  1. 

«  Poole  V.  Griffith,  15  Ir.  Law  R,  N.  S.  239,  280 ;  c<»nfirmiiig  Knox  r. 
Ld.  Mayo,  7  Ir.  Eq.  R.,  N.  S.  563,  per  Napier,  Ch. ;  9  Id.  199,  201,  &  C. ; 
and  Spaight  v.  Twiss,  14  Ir.  Law  R.,  N.  S.  516  ;  and  overruling  on  this  point 
Abp.  of  Dublin  V.  Ld.  Trimleston,  12  Ir.  Eq.  R.  251.  See  Abp.  of  Dublin  r, 
Ld.  Trimleston,  as  to  when  decrees  of  the  Court  of  Claims  are  admissible. 

7  Swift  V.  MTieman,  11  Ir.  Eq.  R.  602,  per  Brady,  Ch. ;  Tisdall  t.  Fkrndl, 
14  Ir.  Law  R,  N.  S.  1, 27,  28,  per  Pigot,  C.  B. 

*  Earl  V,  Lewis,  1  Esp.  1  ;  Pollard  «.  Scott,  Pea.  R.  19  ;  Wakeman  r.  Wt-4, 
7  C.  &  P.  479  ;  Doe  v.  Lakin,  id.  481. 
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by  the  Lord  Lieutenant  and  Conncil  under  any  of  the  modem 
statutes  for  defining  the  boundaries  of  Lish  Counties  and  other 
divisions  and  denominations  of  land,  is  in  itself  "  conclusive  evi- 
dence of  every  fact  and  circumstance  necessary  to  authorise  the 
making  thereof/'  and  it  must  be  taken  to  have  been  made  in  con- 
formity with  the  provisions  of  the  Acts.^  It  may  also  bo  conclu- 
sively proved  by  any  copy  "  purporting  to  be  certified  as  a  true 
copy  *'  by  the  clerk  of  the  Privy  Council,  or  by  a  printed  copy  pub- 
lished in  the  Dublin  Gazette.-  A  copy,  too,  of  any  map  referred  to 
in  any  such  order,  or  of  any  part  of  such  map,  purporting  to  be 
certified  as  a  true  copy  by  such  clerk,  is  conclusive  evidence  of  the 
original  map  or  the  part  thereof  of  which  it  purports  to  be  a  copy.^ 

§  1772.  Old  ecclesiastical  terriers, — which  are  returns  of  the  §  1575 
temporal  possessions  of  the  church  in  every  parish,  made  from  time 
to  time  by  virtue  of  the  87th  canon,  and  deposited  in  the  bishop's 
registry,  or  the  registry  of  the  archdeacon  of  the  diocese,  or  occa- 
sionally, in  the  chest  of  the  parish  church, — are  receivable  in 
evidence,  when  proved  to  have  come  from  the  proper  repository.* 
Their  admissibility  appears  to  rest,  partly,  upon  the  official  cha- 
racter of  the  statements  they  contain,  but  principally,  upon  the 
ground  that  they  are  admissions  by  persons,  who  stood  in  privity 
with  the  litigants.^  Returns  made  by  the  incumbents  of  Uvings  in 
answer  to  queries  sent  to  them  by  the  bishop  of  the  diocese,  for  the 
information  of  the  Governors  of  Queen  Anne's  Bounty,  will  also  be 
admissible  in  evidence,  on  the  same  principle  as  inquisitions,  where 
the  question  relates  to  the  rights  of  the  Church.^ 

§  1773.  Copies  of  Court  Bolls,  and  especially  presentments  of  §  1576 
manor  courts,  are, — as  already  pointed  out,^ — admissible  in  evidence, 
to  prove  either  the  customs  or  bounds  of  a  manor,  or  any  other 
matters  of  public  and   general  interest  connected  ^ith  a  manor. 


>  35  &  36  v.,  c.  48,  §  2,  Ir. 

*  1  St  Ev.  238,  239  ;  B.  N.  P.  248.  The  repository  need  not  be  the  mwtt 
proper  place  of  deposit.  See  ante,  §§  659,  et  seq.,  and  Croughtou  v,  Blake,  12 
M-  &  W.  208.  »  2  Ph.  Ev.  120. 

•  Carr  v.  Mostyn,  5  Ex.  R.  69.  '  Ante,  §§  612,  613,  623. 


1478  ADMISSIBILITY  OF  OFFICIAL  BEOISTERS.  [PABT  ID. 

which  are  capable  of  being  proved  by  eTidence  of  repntatioL 
Moreover,  copies  of  court  rolls,  purporting  to  be  surrenders  of  pio- 
perty  by  a  person  proved  to  be  then  in  possession,  and  admittances 
accordingly,  will,  in  an  action  by  the  surrenderee  wherein  hb 
ownership  is  disputed,  be  g<9od  evidence  of  the  existence  <rf  the 
manor,  and  of  such  property  being  within  it.^  As  between  snneQ* 
deror  and  surrenderee,  a  presentment  of  an  admittance  upoo  i 
surrender  out  of  court  is  primary  evidence  of  the  surrenderee's  tide, 
without  producing  the  original  surrender.^ 

§  1774.*  The  principles  on  which  official  registers  are  entitled  te  jlS 
credit  have  already  been  explained;^  and  it  is  here  only  necesssiy 
to  add,  that  they  are  admissible  as  competent  evidence  of  the  &ct5 
they  contain,  provided  such  facts  be  required  by  law  to  be  record 
in  them  for  the  public  benefit,  and  be  necessarily  within  the  knor- 
ledge  of  the  registering  officer.  Thus,  a  marriage  register  is 
evidence,  not  only  of  the  fact  of  the  marriage,  but  of  the  time  of  its 
celebration ;  for  both  these  facts  must  have  been  known  to  the 
clergyman  making  the  entry,  and  it  was  his  duty  to  state  thein 
correctly  in  the  register.^  So,  a  register  of  baptism  is  evidence  ot 
that  fact,  and  of  its  date ;  but  it  furnishes  no  proof  of  the  age  cf 
the  party,  further  than  that  he  was  bom  at  such  date,  even  thoii«^ 
it  state  the  day  of  his  birth/  Neither,  taken  per  se,  is  it  any  evi- 
dence of  the  place  where  the  child  was  bom,  although,  if  other 
circumstances  be  proved,  as  that  the  child  at  the  time  of  baptism 
was  very  young,  or  had  since  been  removed  to  the  parish  where  the 
register  was  kept,  or  relieved  by  such  parish  while  living  berond 
its  limits,  it  may  then,  in  connexion  with  these  facts,  afford  pre 


»  Standen  r.  Chrismas,  10  Q.  B.  135. 

«  Doe  V.  Olley,  12  A.  &  E.  481.    See,  also,  Doe  v.  Hall,  16  East,  308  ;  D« 
r.  Mee,  4  B.  &  Ad.  617  ;  R-  v.  Thurecroes,  1  A;  &  E.  126. 
'  Gr.  Ev.  §  493,  in  some  part 

*  Ante,  §  1591. 

»  Doe  r.  Barnes,  1  M.  &  Rob.  386,  389,  per  Ld.  Demnan ;  6  &  7  W.  4,  t  S6» 
§  38,  cited  ante,  §  1602,  n.  6  ;  R.  r.  Hawes,  1  Den.  270.  As  to  Quaker  nax- 
riages,  see  35  &  36  V.,  c.  10. 

*  R.  17.  Clapham,  4  C.  &  P.  29,  per  Ld.  Tenteiden  ;  Bnighait  v.  Angente^ 
6  C.  &  P.  690,  696,  per  Alderson,  B. ;  Wihen  r.  Law,  3  Stark.  R.  63,  pe 
Bavlev,  J. 
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sumptive  evidenco  of  the  place  of  birth.^*  It  seems,  too,  that  if  the 
register  contains  a  statement  that  the  child  was  illegitimate,  it  may 
be  read  as  $ome  proof  of  that  fact,  being  regarded  as  evidence  of  the 
reputation  in  the  parish.^ 

• 

§  1775.  Begisters  of  births  and  deaths,  under  the  Begistration  §  1&77 
Act  of  1886,^  as  amended  by  the  ''  Births  and  Deaths  Begistration 
Act,  1874,"^  are  not  admissible  in  evidence  at  all,  unless  the  entries 
purport  to  be  signed  in  accordance  with  the  prescribed  rules.  On 
proof,  however,  that  the  requirements  of  the  Acts  have  been  duly 
complied  with,  the  entries,  or  certified  copies  of  them,  become  evi- 
dence, not  only  of  the  births^  and  deaths  to  which  they  relate,  but 


»  R.  V.  North  Petherton,  5  B.  &  C.  508,  610  ;  R.  «.  Lubbenham,  5  B.  &  Ad. 
968  ;  R.  r.  St.  Katharine,  id.  970,  n.    See  R.  v,  Crediton,  27  L.  J.,M.  C.  265. 

*  Cope  V,  Cope,  1  M.  &'  Rob.  271,  276,  per  Alderson,  J. 
»  6  &  7  W.  4,  c.  86,  §  38,  cited  ante,  §  1602,  n.  6. 

*  37  &  38  v.,  c.  88,  §  38,  enacts,  that "  an  entry  or  certified  copy  of  an  entry 
of  a  birth  or  death  in  a  register  under  the  Births  and  Deaths  Registration  Acts, 
1836  to  1874,  or  in  a  certified  copy  of  such  a  register,  shall  not  be  evidence  of 
Buch  birth  or  death,  unless  such  entry  either  purports  to  be  signed  by  some 
person  professing  to  be  the  infonnant,  and  to  be  such  a  person  as  is  required  by 
lnw  at  the  date  of  such  entry  to  give  to  the  registrar  information  concerning 
such  birth  or  death,  or  purports  to  be  made  upon  a  certificate  from  a  coroner, 
or  in  pursuance  of  the  provisions  of  this  Act  with  respect  to  the  registration  of 
births  and  deaths  at  sea. 

"  When  more  than  three  months  have  intervened  between  the  day  of  the 
birth  and  the  day  of  the  registration  of  the  birth  of  any  child,  the  entry  or 
certified  copy  of  the  entry  made  after '  the  conmiencement  of  this  Act  of  the 
birth  of  such  child  in  a  register  under  the  Births  and  Deaths  Registration  Acts, 
1836  to  1874,  or  in  a  certified  copy  of  such  a  register,  shall  not  be  evidence  of 
8uch  birth,  unless  such  entry  purports,  (a)  if  it  appear  that  not  more  than 
twelve  months  have  so  intervene<l,  to  be  signed  by  the  superintendent  registrar 
as  well  as  by  the  registrar ;  or  (b)  if  more  than  t^'elve  months  have  so  inter- 
vened, to  have  been  made  with  the  authority  of  the  Registrar-General,  and  in 
accordance  with  the  prescribe^  rules.  Where  more  than  twelve  months  have 
intervened  between  the  day  of  a  death  or  the  finding  of  a  dead  body  and  the 
tlay  of  the  registration  of  the  death  or  the  finding  of  such  body,  the  entry  or 
certified  copy  of  the  entry  made  after  the  commencement  of  this  Act  of  a  death 
in  a  register  under  the  Births  and  Deaths  Registration  Acts,  1836  to  1874,  or 
in  a  certified  copy  of  such  register,  shall  not  be  evidence  of  such  death,  unless 
such  entry  purports  to  have  been  made  with  the  autliority  of  the  Registrar- 
General,  and  in  accordance  with  the  prescribed  rules.** 

*  In  the  case  In  re  Wintle,  9  Law  Rep.,  Eq.  373,  Ld.  RomiUy  is  reported  to 
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of  the  place  where  these  events  occurred,  whenever  by  the  direetioii 
of  the  Begistrar-General  that  fact  has  been  added  to  the  entry  ;^  bm 
the  register  books  kept  under  the  Registration  of  Burials  Act,  1864, 
are  simply  "  evidence  of  the  burials  entered  therein."* 

§  1776.  Again,  the  daily  books  of  a  public  prison  are  good  evi-  5  ^ 
dence  to  prove  the  time  of  a  prisoner's  commitment  or  discharge,' 
but  not  the  cause  of  his  commitment.*  So,  the  log-book  of  t 
convoy  man-of-war,  transferred  from  the  Admiralty  to  the  Beeoid 
Office,^  is  evidence  to  prove  the  time  of  sailing  and  the  genenl 
motions  of  the  fleet.^  So,  the  books  of  the  Sick  and  Hurt  OflBce, 
and  the  muster-books  of  the  Navy  Office,  which  are  now  under  the 
custody  of  the  Master  of  the  Bolls,^  are  admissible  to  prore  the 
death  of  a  sailor,  and  the  time  when  it  occurred;®  and  the  latur 
books  may  also  be  read  to  show  what  ship  the  sailor  belonged  to, 
and  the  amoimt  of  wages  due  to  him.'  So,  lighthouse  journals 
have  been  admitted  by  the  Court  of  Admiralty  as  official  booki,  br 
the  purpose  of  proving  the  state  of  the  wind  and  weather  as  regis- 
tered therein.^^  In  all  these  and  similar  cases,  the  register  does  not 
prove  the  identity  of  the  parties  there  named  with  the  parties  in 


liave  lield  that  a  birth  register  was  not  evidence  of  the  date  of  biiUi ;  but  this 
ruling  would  be  a  dangerous  precetlent  to  follow  implicitly. 

1  7  W.  &  1  v.,  c.  22,  §  8,  enacts,  that  "  it  shall  be  lawful^for  the  Begirtii^ 
General,  if  he  shall  think  fit,  to  direct  that  the  place  of  birth  or  death  of  mbw 
person,  whose  birth  or  death  shall  be  registered  under  the  said  Act  for  i«^|[kt«;f- 
ing  births,  deaths,  and  marriages,  shall  be  added  to  the  entry,  in  such  manner 
as  the  Registrar-General  shall  direct ;  and  such  addition,  when  so  made,  shall 
be  taken  to  all  intents  to  be  part  of  the  entry  in  the  register." 

2  27  &  28  v.,  c.  97,  §  6. 

'  R.  i>.  Aickles,  1  Lea.  191. 

*  Salte  t>.  Thomas,  3  B.  &  P.  188.  »  See  ante,  §  1485. 

•  Disraeli  v.  Jowett,  1  Esp.  427  ;  Watson  v.  King,  4  Camp.  275. 
7  See  ante,  §  1486. 

•  Wallace  v.  Cook,  5  Esp.  117  ;  R.  v.  Rhodes,  1  Lea.  24  ;  Barber  r.  Holmtik 
3  Esp.  190.  See  Heathcote's  Divorce,  1  Macq.  Sc.  Cas.  H.  of  L.  277,  whew 
a  log-book  being  produced  to  prove  that  an  officer  of  the  ship  was  at  a  oerUia 
place  on  a  given  time,  the  House  of  Lords  required  further  evidence  of  thai 
fiact. 

*  R.  v.  Fitzgerald,  1  Lea.  20 ;  R.  v.  Rhodes,  id.  24. 

^*  The  Maria  das  Dorias,  32  L.  J.,  Pr.  Mat.  &  Adm.  163,  per  Dr.  Lushington  ; 
B.  &  Lush.  Adm.  R.  27,  S.  C.  nom.  The  Maria  das  Dores. 
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bat  that  fact  must  be  established  by  other  proof,  though 
ience  \\dll  in  most  cases  suffice.^ 

7.  Land-tax  assessments  are,  it  seems,  admissible  to  proTC  §  1578 
issment  of  the  taxes  upon  the  individuals  and  for  the  pro- 
herein  mentioned ;  and,  perhaps,  they  may  be  taken,  in  con- 
n«..aon  with  other  facts,  as  some  evidence  of  occupation  or  seisin.^ 
So,  the  valuation  lists  of  property  in  the  Metropolis  are,  for  many 
purposes,  conclusive  evidence  of  the  gross  and  rateable  value  of  the 
hereditaments  included  therein,  and  of  the  fact  that  all  requisite 
liereditaments  have  been  inserted.^  So,  the  poor-law  valuations  in 
Ireland  have  been  received  on  one  or  two  occasions  as  some  evidence 
of  the  value  of  the  lands  comprised  in  them;^  and,  indeed,  they 
furnish  sufficient  statutory  proof  of  the  *'  annual  value  "  of  such 
lands  in  all  cases  in  which  that  question  may  be  raised  before  the 
Civil  Bill  Court.*  So,  under  "  The  Representation  of  the  People 
Act,  1867,^  it  has  been  held,  that  the  rate-book  is  some,  but  not 
conclusive,  evidence  of  the  "  rateable  value  "  of  premises  sufficient 
to  qualify  an  occupier  to  be  registered  as  a  voterJ  So,  the 
rate-books  of  an  Irish  poor-law  union  are  prima  facie,  but  not 
conclusive,  evidence  of  the  liability  of  a  person  rated  therein  as 
immediate  lessor.^  Again,  the  bank-books  are  admissible,  and 
indeed  the  best  evidence,  to  prove  the  transfer  of  stock.^  The 
books,  too,  kept  by  the  Metropolitan  Board  of  Works  for  consoli- 
dated stock,^^  and  the  registers  kept  in  pursuance  of ''  The  Colonial 
Stock  Act,  1877,"^^  arc  respectively  evidence  of  all  matters  therein 


»  Bin  r.  Barlow,  I  Doug.  170  ;  Bain  r.  Mason,  1  C.  &  P.  202,  203,  n. ;  Bar- 
"ber  V.  Holm€«,  3  Enp.  190  ;  Wedgwood's  ca»e,  8  Greenl.  75. 

2  Doe  r.  Seaton,  2  A.  &  E.  170,  178  ;  Doe  v.  Arkwright,  id.  182,  n.  ;'6  C.  & 
P.  575  ;  1  N.  &  M.  731,  S.  C.  ;  Doe  v.  Cartwright,  Ry.  &  M.  02  ;  1  C.  &  P. 
218,  S.  C.  ;  Ronkendorff  r.  Taylor,  4  Pet  349, 360. 

'  32  &  33  v.,  c.  67,  §  45. 

^  Swift  r.  M*Tieman,  11  Ir.  Eq.  R.  602,  per  Brady,  Ch.  ;  Welland  v.  Ul. 
Middleton,  id.  603,  per  Sugden,  Ch.  See  23  &  24  V.,  c.  4,  §  9,  Jr.,  cited  ante, 
§  1603,  n.  3.  »  40  &  41  V.,  c.  66,  §§  31,  32. 

•  30  &  31  v.,  c.  102,  §  6,  Bubs.  2. 

'  Cooke  r.  Butler,  2  Hop.  &  Colt.  22. 

'  Castlebar  Guardians  v.  Ld.  Lucan,  13  Ir.  Law  R.  44. 

*  Breton  v.  Cope,  Pea.  R.  30  ;  Marsh  v.  Colnett  2  Esp.  665. 

»•  32  &  33  v.,  c.  102,  §  13.  "  40  &  41  V.,  c.  59,  §  17. 
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seyerally  entered,  and  of  the  title  of  the  owners  of  anj  such  stocL 
So,  Bome  of  the  official  documents  relating  to  parliamentary  or 
municipal  elections  are,  under  specified  restrictions,  rendered,  hj 
the  Ballot  Act,  1872,  admissible  in  evidence  of  certain  particulars.^ 
An  entry  in  a  vestry-book,  stating  the  election  of  a  treasurer 
of  the  parish  at  a  vestry  duly  held  in  pursuance  of  notice,  is 
evidence  of  the  election,  and  of  its  regularity.^  So,  in  u 
action  for  disturbing  the  plaintifT  in  the  enjoyment  of  a  pew, 
claimed  in  right  of  his  messuage,  an  old  entry  in  the  vestry-book, 
signed  by  the  churchwardens,  stating  that  the  pew  had  been  repaired 
by  a  former  owner  of  the  messuage,  under  whom  the  plaintiff 
claimed,  in  consideration  of  his  using  it,  was  held  to  be  evidence  in 
support  of  the  plaintiff's  right,  as  having  been  made  by  the  churcb- 
wardens  within  the  scope  of  their  official  authority.^  But  old  entries 
in  a  vestry-book,  made  by  a  churchwarden  apparently  not  in  the 
discharge  of  any  public  duty,  and  by  which  he  has  not  chaz«ed 
himself,  have  been  rejected.* 

§  1778.  Besides  the  instances  given  above,  the  Legislature  has  on  I  ^ 
many  occasions  interposed,  and  expressly  made  official  registers^ 
e\'idence.  For  instance,  every  register  of  a  British  ship,  and  every 
examined  or  certified  copy  of  such  register,  is,  by  virtue  of  §  107  of 
the  Merchant  Shipping  Act  of  1854,  receivable  in  evidence  as  prima 
facie  proof  of  all  matters  contained  or  recited  therein,^  and,  conse- 
quently, of  the  fact  that  the  ship  registered  is  a  British  vessel,^  and 
of  the  ownership  of  such  vessel.^     So,  all  entries  made  in  any 


»  36  &  36  v.,  c.  33,  Sch.  1,  Part  1,  rr.  38— i3,  and  Part  2,  r.  64.    &>*;  R  r. 
BeardsaU,  L.  R.,  1  Q.  B.  D.452  ;  45  L.  J.,  M.  C.  167,  S.  C. 
«  R.  V.  Martin,  2  Camp.  100  ;  Hartley  tj.  Cook,  6  C.  &  P.  441. 
'  Price  «.  Littlewood,  3  Camp.  288,  per  Ld.  EUenboiough. 

♦  Cooke  V.  Banks,  2  C.  &  P.  478. 

»  17  &  18  v.,  c.  104,  §  107,  and  18  &  19  V.,  c.  91,  §  15,  both  cited  ante, 
§  1604,  n,  6.  See  Myers  v.  Willis,  17  Com.  B.  77  ;  18  Com.  B.  686,  S.  C. ;  The 
Princess  Charlotte,  B.  &  Lush.  Adm.  R.  75.  See,  also,  Leaiy  r.  Lloyd,  31 
L.  J.,  M.  C.  194  ;  3  E.  &  E.  178,  S.  C. 

•  R.  V,  Bjomsen,  L.  &  Cave,  545  ;  10  Cox,  74  ;  34  L,  J.,  M.  C.  180,  S.  C. 

7  Hibbs  r.  Ross,  1  Law  Rep.,  Q.  B.  534  ;  35  L.  J.,  Q.  B.  193  ;  and  7  B.  &  & 
655,  S.  C. 
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official  log-book;  as  directed  by  the  same  Act,  are  receiyable  in  evi- 
dence ''  in  any  proceeding  in  any  court  of  justice,  subject  to  all  just 
exceptions."^  Again,  in  certain  proceedings  under  ^' The  Sea 
Fisheries  Act,  1868,"  the  register  of  sea-fishing  boats  furnishes 
**  conclusiye  evidence  that  the  persons  registered  at  any  date  as 
owners  of  such  a  boat  were  at  that  date  owners  thereof,  and 
that  the  boat  is  a  British  sea-fishing  boat."^  Under  ''the 
Local  Loans  Act,  1875,"  the  registers  of  nominal  securities,  which 
are  provable  by  certified  copies  or  extracts,  are  rendered  "  evidence 
of  any  matters  authorised  to  be  inserted  therein."*  The  registers, 
too,  of  members,  which  are  kept  in  pursuance  of  the  Companies 
Act,  1862,  are  made  prima  facie  evidence  of  any  matters  by  that 
Act  directed  or  authorised  to  be  inserted  therein  ;^  that  is,  they  are 
evidence,  among  other  particulars,  of  the  names,  addresses,  and 
occupations  of  the  members, — of  the  shares  or  amount  of  stock 
held  by  each  member,  distinguishing  each  share  by  its  number, — of 
the  amount  paid  or  agreed  to  be  considered  as  paid  on  the  shares 
of  each  member, — of  the  date  at  which  the  name  of  any  person  was 
entered  in  the  register  as  a  member, — and  of  the  date  at  which  any 
person  ceased  to  be  a  member.^  So,  the  registers  of  licences 
granted  in  respect  of  the  metropolitan  public  carriages,  would  seem, 
by  statute,  to  be  sufficient  proof  of  all  things  therein  contained.^ 
So,  where  a  licence  has  been  granted  in  L-eland  for  the  formation  of 
an  oyster  bed,  a  copy  of  such  licence,  certified  under  the  hand  of  the 
clerk  of  the  peace  with  whom  the  original  is  lodged,  is  evidence  that 
such  licence  was  duly  granted,  and  that  all  preliminary  matters  were 
rightly  performed.^  So,  the  registers  of  copyright  are  made  "  prima 
£acie  proof  of  the  proprietorship  or  assignment  of  copyright  or  licence 
as  therein  expressed,"  and, ''  in  the  case  of  dramatic  or  musical  pieces, 
are  prima  fiEu^ie  proof  of  the  right  of  representation  or  performance."  ^ 


>  17  &  18  v.,  c.  104,  §  286. 

2  31  &  32  v.,  c.  45,  §  24.  »  38  &  39  V.,  c.  83,  §§  23,  24. 

4  25  &  26  v.,  c.  89,  §  37.       '  •  Id.  §§  25,  29. 

•  6  &  7  v.,  c.  86,  §  16,  cited  ante,  §  1608,  n.  6.  See,  also,  16  &  17  V.,  c.  112, 
§  12,  It. 

'  29  &  30  v.,  c  97,  §  12,  Ir. ;  32  &  33  V.,  c.  92,  §  14,  Ir. 

»  5  &  6  v.,  c.  45,  §  11,  cited  ante,  §  1511,  n.  2  ;  25  &  26  V.,  c.  68,  §  6  ;  and 
7  &  8  v.,  c.  12,  §  8. 


1484  ADMISSIBILITY  OF   BOOKS  OF   CORPORATIONS.       [PART  IH. 

§  1779.  Under  ''The  Contagious  Diseases,  Animals,  Act,  1869,"  i'^ 
"An  order  of  a  local  authority,  or  of  the  Privy  Council,  declaring 
a  place  to  be  an  infected  place,  shall  be  conclusive  evidence  in  all 
courts   of  justice  and   elsewhere  of  the  existence  of  disease  and 
other  matters  on  which  the  order  proceeds."  ^ 

§  1780.  Again,  certified  copies  of  the  memorials  filed  at  the  f^3 
office  of  Inland  Bevenue  by  banking  copartnerships,  are  receiTalle 
in  evidence,  "  as  proof  of  the  appointment  and  authority  of  the 
public  officers  named  in  such  account  or  return,  and  also  of  the  hdj 
that  all  persons  named  therein  as  members  of  such  corporation  or 
copartnership,  were  members  thereof  at  the  date  of  such  account 
or  return."  ^  If  these  memorials  have  not  been  filed  within  the 
time  limited  by  the  Act,  they  cannot  be  received  in  evidence;^ 
and  when  they  are  admissible,  they  by  no  means  preclude  parties 
from  having  recourse  to  other  proof  of  the  facts  contained  in 
them.* 

§  1781.  The  admissibility  of  the  books  of  corporations  depends,  5  U5 
at  common  law,  on  the  nature  of  the  acts  recorded.  If  these  are 
obviously  of  a  public  character,  and  the  entries  have  been  made  by 
the  proper  officer,  they  will  be  received  in  evidence  either  for  or 
against  the  corporations  ;  ^  but  if  they  relate  to  the  private  transac- 
tions of  the  corporate  body,  they  will  be  inadmissible,  except, 
perhaps,  in  actions  between  their  own  members.^  At  common  law, 
these  books,  whatever  be  the  nature  of  the  entries,  can  seldom  be 
adduced  by  the  corporation,  in  support  of  its  own  claims  against  a 
stranger ;  ^  but  by  the  statute  law  such  books  are  not  onfineqaentlj 


>  32  &  33  v.,  c.  70,  §  43. 

«  7   G.  4,  c.  46,  §§  4,  6  ;  ante,  §  1606. 

'  Prescott  V.  Butfery,  1  Com.  B.  41. 

•  Edwards  v,  Buchanan,  3  B.  &  Ad.  788  ;  R.  v.  Carter,  1  Den.  65. 

•  R.  V.  Mothersell,  1  Str.  93  ;  Thetford'e  case,  12  Vin.  Abr.  90,  pL  16;  2 
Camp.  101,  n. 

•  Marriage  v.  La^Tence,  3  B.  &  A.  144 ;  Gibbon's  case,  17  How.  St  Tl 
810. 

'  London  t?.  Lynn,  1  H.  Bl.  214,  n.  s. ;  Corp.  of  Waterford  v.  Price,  9  Ir.  Lav 
R.  310 ;  Com.  v,  Woelper,  3  Serg,  &  R.  29 ;  Highland  Tump.  Co.  «.  McKean, 
10  Johns.  154. 
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rendered  admissible.  Thus,  the  minutes  of  all  resolutions  and 
proceedings  of  general  meetings  of  the  companies  registered  under 
the  Companies  Act,  1862,  and  of  the  directors  or  managers  of  such 
companies,  provided  they  purport  to  be  signed,  either  by  the  pre- 
siding chairman,  or  by  the  chairman  of  the  next  succeeding  meet- 
ing, are  prima  facie  evidence,  not  only  of  the  facts  therein  entered, 
but  of  the  meetings  having  been  duly  held  and  convened.^  The 
Elementary  Education  Act,  1870,  contains  similar  provisions  with 
respect  to  the  minutes  of  meetings  held  by  a  school  board  under 
that  statute.^  So,  the  registers  of  shareholders  in  companies  sub- 
ject to  the  provisions  of  the  Companies  Clauses  Consolidation  Act, 
furnish  prima  facie  evidence  of  the  defendant  being  a  shareholder, 
and  of  the  number  and  amount  of  his  shares,  in  all  actions  for  calls 
brought  by  the  company.^  Parliament  having,  in  the  above  in- 
stances, disregarded  the  common-law  rule,  which  prohibits  a  man 
from  producing  his  own  books  as  evidence  for  himself,  the  courts 
will  take  care,  before  they  permit  a  company  to  avail  itself  of  such 
an  exceptional  privilege,  that  the  provisions  of  the  statute  con- 
ferring the  privilege  have  been  strictly  complied  with.*  Besides 
these  examples,  a  great  variety  of  semi-public  books  and  documents 
might  be  mentioned,  the  admissibility  and  effect  of  which  depend 
npon  special  legislative  enactment ;  but  as  the  most  important  of 
these  have  already  been  incidentally  noticed  while  discussing  the 
mode  of  proving  public  documents,  it  is  not  deemed  expedient 
again  to  advert  to  them. 


1  25  &  26  v.,  c.  89,  §  67,  cited  ante,  §  1596,  n.  3.  See  §  154  of  the  sanie  Act, 
^hicli  enacts,  that  *•'  whei-o  any  comiwiny  is  being  wound  up,  all  books, 
accounts,  and  documents  of  the  comi>any,  and  of  the  liquidators  [appointed 
under  the  Act],  shall,  as  between  the  contributories  of  the  company,  be  prim& 
facie  evidence  of  the  truth  of  all  matters  purporting  to  be  therein  recorded/' 
See,  also,  Fox's  case,  re  Moseley  Green  Coal  &  Coke  Co.  Lim.,  3  De  Gex,  J.  & 
S.  465.  »  33  &  34  V.,  c.  75,  §  30,  subs.  4. 

*  8  &  9  v.,  c.  16,  §  28.  See  Waterford  Ry.  Co.  r.  Wolaely,  1  Ir.  Law  R., 
N,  S.  444. 

♦  Bain  t?.  Whitehaven  &  Fumess  Junct.  Ry.  Co.,  3  II.  of  L.  Ca«.  22,  \}eT  Ld. 
Brougham  ;  Birkenhead,  Lane.  &  Ches.  Junct.  Ry.  Co.  v.  Browniigg,  4  Ex.  R. 
426  ;  Lond.  &  N.  W.  Ry.  Co.  v.  McMichael,  6  Ex.  R.  865  ;  West  Cornwall  Ry. 
Co.  r.  Mowatt,  15  Q.  B.  621.  See  Inglis  r.  Gt.  North.  Ry.  Co.,  1  Macq.  Sc. 
Cas.  H.  of  L.  112,  117, 118 ;  Waterford,  Wexf.  Wickl.  &  Dubl.  Ry.  Co.  v.  Pid- 
cock,  8  Ex.  R.  279, 
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§  1782.  A  rule  of  law  of  some  practical  value  has  of  late  years  {l 
been  established  respecting  the  Tnode  of  ingning  books^  whidi  con- 
tain entries  of  the  proceedings  of  commissioners,  directors  of  com- 
panies, public  trustees,  and  the  like,  at  their  general  meetings.  Bj 
a  great  yarietj  of  statutes,  such  books  are  rendered  admissible  as 
evidence  of  the  proceedings  entered  in  them ;  but  it  not  un&e> 
quentlj  happens  that  the  Act  contains  a  clause  directing  the  chair- 
man to  subscribe  his  name  to  the  minutes  at  each  meeting.  Not- 
withstanding this  clause,  the  courts  have  held,  that  the  fact  of  the 
signature  being  attached  at  the  meetingy  is  not  a  condition  precedeot 
to  the  admissibility  of  the  entry,  provided  it  has  been  signed  at 
some  future  time  by  the  person  who  actually  presided  as  chairman.^ 
Considering  the  loose  manner  in  which  the  directions  contained  in 
local  and  personal  Acts  are  usually  followed,  this  ruling  has  at  least 
the  advantage  of  being  highly  convenient ;  and  regarded  in  that 
light,  it  was,  in  the  year  1878,  almost  entirely  adopted  by  the 
Legislature,  in  the  Act  passed  for  facilitating  the  proof  of  proceed- 
ings of  Municipal  Corporations.^ 

§  1788.  Section  8  of  that  Act  enacts  that  ''any  minute  of  proceed- 
ings at  meetings  of  the  council,  or  of  committees  of  the  conndl,  if 
signed  by  any  person  purporting  to  be  the  mayor  of  the  boron^  or 
the  chairman  of  a  meeting  of  the  council  or  committee  of  the  oouneil, 
either  at  the  meeting  of  the  council  or  committee  of  the  council  at 
which  such  proceedings  took  place,  or  at  tlie  next  ensuing  meeting  of 
the  council  or  committee  of  the  council,  shall  be  receivable  in  evi- 
dence in  all  legal  proceedings  without  further  proof;  and,  until  the 
contrary  is  proved,  every  meeting  of  the  council  or  committee  of  die 
council  in  respect  of  the  proceedings  of  which  minutes  have  been  so 
made  shall  be  deemed  to  have  been  duly  convened  and  held,  and  aD 


*  Southampton  Dock  Co.  v,  Richards,  1  M.  &  Gr.  448  ;  Miles  r.  Bou<^h,  3  Q. 
B.  845  ;  3  G.  &  D.  119,  S.  C.  ;  In  re  Jennings,  1  Ir.  Eq.  IL,  N.  S.  23a  See 
33  &  34  v.,  c.  75,  §  30,  snbs.  4.  See,  also,  Inglis  v.  Gt  North.  Ry.  Co.,  1 
Macq.  Sc.  Gas.  H.  of  L.  112,  in  which  it  was  held,  that,  where  a  meeting  of  a 
Scotch  Railway  Company's  Finance  Committee  was  adjonmed,  it  was  suffide&t 
that  the  minutes  of  the  adjourned  meeting  were  signed,  though  §  101  of  8  &  9 
v.,  c.  17,  requires  that  ^^  every  entry  shall  be  signed  by  the  chairman  of  su^ 
meeting/'  *  36  &  37  V.,  c  3a 
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the  members  thereof  to  have  been  dnly  qualified,  and,  when  sach 
proceedings  are  proceedings  of  committees,  that  such  committees 
have  been  duly  and  regularly  constituted,  and  had  power  to  deal 
with  the  matters  referred  to  in  such  proceedings.*'  **  The  Public 
Health  Act,  1875,''  contains  two  similar  clauses,  and  extends  this 
facility  of  proof,  not  only  to  minutes  of  proceedings  at  meetings 
of  local  boards,  committees,  or  joint  boards,  but  to  ''  copies  of  any 
orders  made  or  resolutions  passed  "  at  such  meetings.^ 

§  1784.  While  treating  of  the  mode  of  proving  certificates,  re-  §  1683 
ference  has  been  made  to  a  considerable  number  of  those  docu- 
ments which  are  rendered  by  statute  admissible  evidence  of  the 
particular  facts  certified  therein.^  To  these  no  further  aUusion  is 
necessary ;  but  with  respect  to  certificates  generally,^  it  may  be  ob-  §  1584 
served,  that,  at  common  law,  a  certificate  of  a  mere  matter  of  &ct, 
not  coupled  with  any  matter  of  law,  cannot  be  received  as  evidence, 
even  though  given  by  a  person  in  an  official  situation.^  If  the  per- 
son was  bound  to  record  the  fact,  then  the  proper  evidence  is  a  copy 
of  the  record  duly  authenticated.  But  as  to  matters  which  he  was 
not  bound  to  record,  his  certificate,  being  extra-judicial,  is  merely 
the  unsworn  statement  of  a  private  person,  and  will  therefore  be 
rejected.*  So,  where  an  oflScer's  certificate  is  made  evidence  by 
statute  of  certain  facts,  he  cannot  extend  its  effect  to  other  facts,  by 
stating  those  also  in  the  certificate ;  but  such  parts  of  the  certificate 
will  be  suppressed.^  Even  the  certificate  of  the  Sovereign,  under 
the  sign-manual,  cannot  be  received.^ 

§  1785.®  Books  and  chronicles  of  imblic  history  may  be  here  §  1586 


1  38  &  39  v.,  c.  55,  Sch.  1,  Rule  1,  siib-rule  10,  and  Rule  2,  sub-rule  8. 

2  Ante,  §  1610,  et  seq.  »  Gr.  Ev.  §  498,  in  part. 
^  Omichund  v.  Barker,  Willes,  R.  549, 550. 

•  Sewell  r.  Corp,  1  C.  &  P.  392 ;  Drake  tJ.  Manyat,  1  B.  &  C.  473 ; 
Roberts  r.  Eddington,  4  Esp.  88  ;  Waldron  «.  Coombe,  3  Taunt.  162  ;  2  Ph. 
Ev.  125  ;  R.  v.  Sewell,  8  Q.  B.  161  ;  Oakes  v.  Hill,  14  Pick.  442,  448  ;  Wolfe 
r.  Washburn,  6  Cowen,  261  ;  Jackson  v.  Miller,  id.  751  ;  U.  S.  v.  Buford,  3 
Pet  12,  29. 

•  Johnson  v.  Hocker,  1  Dall.  406,  407 ;  Governor  v.  Bell,  3  Mniph.  331  ; 
GoTemor  v.  Jeffreys,  1  Hawks,  207  ;  Stewart  v.  Alison,  6  Serg.  &  R  324, 
329.  '  Omichund  v.  Barker,  Willes,  R.  550. 

»  Or.  Ev.  §  497,  in  part. 
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mentioned;  as  partaking  in  some  degree  of  the  nature  of  pnblie 
documents,  and  as  being  entitled,  on  the  same  principle,  to  a  cer- 
tain  degree  of  credit.  Any  approved  public  and  general  history, 
therefore,  is  admissible  to  prove  ancient  facts  of  a  public  nature, 
and  the  general  usages  and  customs  of  this  or  of  any  foreign  codh- 
try.^  But  in  regard  to  matters  not  of  a  public  and  general  nature, 
such  as  the  custom  of  a  particular  town,  a  descent,  the  nature  of  i 
particular  abbey,  the  boundaries  of  a  coimty,  and  the  like,  they  are 
not  admissible.^  A  fortiori,  peerages,  army  and  navy  lists,  clergy 
lists,  court  guides,  directories,  university  calendars,  and  other  non- 
official  publications  of  a  similar  nature,  cannot  be  receiTed  in  evi- 
dence, however  useful  they  may  be  to  the  genealogist,  in  aiding  his 
researches,  and  directing  him  to  the  sources  from  which  the  infor- 
mation contained  in  them  was  derived.^ 


>  B.  N.  P.  248,  249  ;  case  of  Warren  Hastings  referred  to  by  Ld.  E31«b- 
borough,  in  Picton's  case,  30  How.  St.  Tr.  492  ;  2  Ph.  Ev.  123 ;  Ld.  Bn^ 
water's  case,  cited  Skin.  15  ;  Morris  r.  Harmer,  7  Pet.  554  ;  Ld.  Broimker  t 
Atkyns,  Skin.  14 ;  St.  Catherine's  Hospital  case,  1  Vent  151  ;  Neale  r.  Fit. 
cited  1  Salk.  281  ;  S.  C.  nom,  Neal  v.  Jay,  cited  12  Mod.  86 ;  S.C.  nom.  IjAj 
Ivy  &  Neal's  case,  cited  Skin.  623.  In  each  of  the  three  last-named  lepotti^ 
it  is  distinctly  stated  that  ceilain  Chronicles  were  adndtted  in  that  case  to  pnnc 
on  behalf  of  the  plaintiff  that  King  Philip  did  not  asstinic  the  style  of  Kinj;  nf 
Spain  before  a  certain  tinie  ;  but  on  turning  to  Mossora  v,  Ia-v,  10  How.  St  Tr. 
555,  which  seems  to  be  the  saiue  case,  no  Chronicles  appear  to  have  bmi 
offered  in  evidence  for  such  a  purpose.  A  history,  indeed,  wbs  tendexvd 
by  the  defendant  to  prove  when  Charles  the  Fifth  resigned,  but  this  w» 
rejected  by  Jeffreys,  C.  J.,  who,  after  styling  the  book  in  his  chancteiiitic 
manner,  "  a  little  lousy  history,"  asked,  with  evident  irritability,  "  Is  a  printed 
history,  icritten  by  I  know  not  who,  an  evidence  in  a  court  of  law  ? "  p.  625.  h 
is  impossible  to  reconcile  these  conflicting  reports.     See  Pea.  Ev.  82, 83. 

»  Steyner  v.  Droitwich,  Skin.  623  ;  1  Salk.  281  ;  12  MwL  85,  S.  C. ; 
Piercy's  case,  T.  Jones,  164  ;  Lee  Peer.,  Min.  Ev.  155  ;  Evans  v.  G«Ctin^ 
6  C.  &  P.  586,  per  Alderson,  B. ;  2  Ph.  Ev.  123,  124 ;  Hubb.  Ev.  of  Sac. 
699—701. 

*  Marchmont  Peer.,  Min.  Ev.  62,  77  ;  Hubb.  Ev.  of  Sue,  700—700.  A.* 
to  "  Medical  Registers,"  see  ante,  §  1638 ;  and  as  to  "  Law  lists,**  see  ante, 
§  1639. 
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PBIYATE  WRTTINOB. 


§  1786.*  The  only  class  of  written  Evidence  which  remams  to  §  1686 
be  considered,  is  that  of  private  wmriNQS.  In  the  discussion 
of  this  snbjecty  it  is  not  intended  to  mention  separately  each  de- 
scription of  document  comprised  in  this  class;  but  to  state  the 
principles  which  govern  the  inspection,  production,  proof,  admissi- 
bility,  and  effect  of  them  all.  And,  first,  as  to  the  means  of  ob- 
taining before  or  at  the  hearing  an  inspection  or  copy  of  such 
documents  as  are  referred  to  either  in  the  pleadings  or  in  the  affi- 
davits  of  the  adverse  party.  Here  it  will  be  remembered  that, 
under  Order  XIX.,  Bule  24,  of  the  Bules  of  the  Supreme  Court, 
''  wherever  the  contents  of  any  document  are  material,  it  shall  be 
sufficient  in  any  pleading  to  state  the  effect  thereof  as  briefly  as 
possible,  without  setting  out  the  whole  or  any  part  thereof,  unless 
the  precise  words  of  the  document  or  any  part  thereof  are  material." 
Now  this  rule,  though  highly  valuable  as  affording  a  check  to 
needless  prolixity  in  pleadings,  is  obviously,  when  standing  alone, 
open  to  the  objection  that  it  affords  facilities  for  shrouding  inten- 
tions, and  taking  opponents  by  surprise.  Under  its  protecting  in- 
fluence, the  subtle  draughtsman  would  soon  adopt  as  his  cardinal 
maxim  the  bugbear  of  the  Roman  bard,  ^'  brevis  esse  laboro,  ob- 
Bcurus  fio,"  and  would  treat  pleading,  like  diplomatic  speech,  as  the 
means  of  concealing  thoughts  and  purposes.  It  became  necessary, 
therefore  to  counteract  this  evil,  and  the  way  that  object  has  been 
attained  is  explained  in  Order  XXXI. 

§  1787.  Rule  14  of  that  Order  provides,  that  **  every  party  to  an 
action  or  other  proceeding  shall  be  entitled,  at  any  time  before  or  at 


>  Ghr.  Ev.  §  667,  in  port  as  to  first  six  lines. 
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the  hearing  thereof,  by  notice  in  writing,^  ix>  give  notice  to  any  other 
party,  in  whose  pleadings  or  affidavits  reference  is  made  to  any 
document,  to  produce  such  document  for  the  inspection  of  the 
party  giving  such  notice,  or  of  his  solicitor,  and  to  permit  him  or 
them  to  take  copies  thereof;  and  any  party  not  complying  with  smck 
notice  shall  not  afterwards  be  at  liberty  to  put  any  such  docament 
in  eyidence  on  his  behalf  in  such  action  or  proceeding,  unless  he 
shall  satisfy  the  court  that  such  document  relates  only  to  his  o^m 
title,  he  being  a  defendant  to  the  action,  or  that  he  had  some  otha 
sufficient  cause  for  not  complying  with  such  notice." 

§  1788.  Bule  16  provides,  that  **  the  party  to  whom  such  notiee 
is  given  shall,  within  two  days  from  the  receipt  of  such  notice,  if 
all  the  documents  therein  referred  to  have  been  set  forth  by  him  in 
such  affidavit  as  is  mentioned  in  Bule  13,^  or  if  any  of  the  docu- 
ments referred  to  in  such  notice  have  not  been  set  forth  by  him  in 
any  such  affidavit,  then  within  four  days  from  the  receipt  of  sodi 
notice,  deliver  to  the  party  giving  the  same  a  notice  '  stating  a  time 


*  Form  10  is  as  follows  : — 

'^  In  the  High  Court  of  Justice. 
Q.  B.  Division. 

A.  B.  V.  0.  D. 
Take  notice  that  the  [plaintiff  or  defendant]  requires  you  to  produce  iv  Us 
inspection  the  following  documents  referred  to  in  your  [statement  qf  cbta,  or 
defence,  or  affidavit,  dated  the  day  of  A.D.  ]. 

Describe  documents  required. 
X,Y., 

Solicitor  to  the  ." 

ToZ., 

Solicitor  for  ." 

*  See  post,  §  1800. 

*  Form  11  is  as  follows  : — 

^  In  the  High  Court  of  Justice. 
Q.  B.  Division. 

A.  B.  V.  C.  D. 
Take  notice  that  you  can  inspect  the  documents  mentioned  in  your  notifie 
of  the  day  of  a.  d.  [except  the  deed  nmnbertd 

in  that  notice]  at  my  office  on  Thursday  next,  the  instant,  between  tlie 

hours  of  twelve  and  four  o'clock. 
Or,  that  the  [plaintiff  or  drfendant]  objects  to  giving  you  inspection  of  tbe 
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within  three  days  from  the  delivery  thereof  at  which  the  documents, 
or  Btich  of  them  as  he  does  not  object  to  produce,  may  be  inspected 
at  the  office  of  his  solicitor,  and  statmg  which,  if  any,  of  the  docu- 
ments he  olgecU  to  produce,  and  on  wliat  ground.** 

§  1789.  Bule  17  provides,  that  if  the  party  served  with  a  notice 
to  inspect  **  omits  to  give  such  notice  of  a  time  for  inspection,  or 
objects  to  give  inspection,  the  party  desiring  it  may  apply  to  a 
judge  ^  for  an  order  for  inspection,''  and  such  judge  may  either  make 
an  immediate  order  or  reserve  the  question.^ 

§  1790.  As  the  power  of  giving  notices  to  inspect  without  the 
intervention  of  the  court  would  afford  an  easy  means  of  swelling  costs 
and  of  harassing  opponents,  it  has  been  deemed  necessary  to  control 
that  power  by  the  aid  of  the  taxing  master,  and  a  Bule  has  conse* 
quently  been  framed,'  which  provides,  that ''  no  allowance  is  to  be 
made  for  any  notice  or  inspection,  unless  it  be  shown,  to  the  satis- 
faction of  the  taxing  officer,  that  there  were  good  and  sufficient 
reasons  for  giving  such  notice  and  making  such  inspection."  It  is 
no  easy  matter  to  state,  a  priori,  what  should  be  deemed  '^  good 
and  sufficient  reasons  '*  within  the  meaning  of  the  above  Bule,  but 
when  these  applications  used  to  be  made  at  chambers,  it  was 
thought  advisable,  though  it  was  not  necessary,  to  support  them  by 
the  affidavit  of  the  party  stating  the  special  circumstances  which 
rendered  the  inspection  necessary;  as,  for  instance,  that  he  had 
no  recollection  of  ever  having  executed  such  an  instrument,  or  that 
be  had  reason  to  believe  that  it  had  been  altered  since  it  was 
signed,  or  the  like.^  The  costs  of  the  inspection  were  in  general 
allowed  to  fsdl  on  the  party  seeking  it ;  ^  but  those  costs,  as  well  as 

docnments  mentioned  in  yonr  notice  of  the  day  of  ,  A.  D. 

on  the  grotmd  that  [itate  ihe  grtmndy 

*  These  applications  muBt  be  made  to  a  judge,  and  not  to  the  conrt.  See 
Rule  18,  cited  poet,  §  1807. 

'  See  Rule  19,  cited  post,  §  1807.  See,  also,  as  to  the  mode  of  enforcing  the 
Older,  Roles  21  &  22,  cited  post,  §  1808. 

*  Old.  vi.,  R.  15,  of  the  "Rules  of  the  Sup.  Ct  (Costs)." 

*  Woobner  v.  Devereux,  2  M.  &  Gr.  768  ;  9  DowL  672,  S.  C,  nom.  Woolner 
«.  Devereux. 

»  Rep.  of  Peru  r.  Wequelin,  41  L.  J.,  C.  P.  144 ;  7  Law  Rep.,  C.  P.  .352, 
S.C. 
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the  eosts  of  the  tppliesfcion,  were  wimHiiinm  regnded  as  eoste  in 
tlio  aavae.^  If  it  appemied  tfamt  the  object  of  tlie  drfendnt  ib 
fleekmg  an  inspection  was  rexatioos,  the  judge  would  not  entertaii 
the  application.'  Neither  would  he  interfere,  so  as  to  oiahle  the 
defendant  to  fish  oat  a  defence,  althongfa  he  wonid  grant  an  inspee^ 
tion  for  the  pnipose  of  pleading  a  particalar  plea.' 


§  1791.  As  the  Bnles  jnst  dted  are  exdnsiTely  confined  to  doen- 
ments  to  which  reference  is  made  in  the  pleadings  or  aflBdaiito  of 
the  litigants,  it  becomes  necessary  to  e3:plain  what  steps  shoold  be 
taken,  when  the^rodnction  or  inspection  of  other  docmnents  rdatiag 
to  any  action  is  required.  Prior  to  the  year  1875  a  different  modft 
of  proceeding  prevailed  in  the  respective  Courts  of  Commcm  Liv 
and  Eqnity.  In  the  one  the  judges  were  guided,  partly  by  §  6  rf 
Lord  Brougham's  Evidence  Act  of  1851,^  and  partly  by  §  50  of  the 
Common  Law  Procedure  Act,  1854 ; '  while  the  practice  in  the 
Equity  Courts  rested,  partly  on  their  inherent  power  to  entertain 
bills  of  discovery,  and  partly  on  the  legislative  power  oonfened 
upon  them  by  §§  18  and  20  of  the  Chancery  Procedure  Amendment 
Act  of  1852.' 

§  1792.  In  1875,  when  the  Judicature  Acts  came  into  operation, 
the  practice  on  this  subject  was  assimilated  in  all  the  courts,  acd 
is  now  embodied  in  several  Rules  of  Order  XXXI.  The  most 
important  of  these  is  Rule  11,  which, — ^following  in  great  measure 
§  18  of  the  Equity  Act  of  1852,  and  substantially  re-enacting  the 
provision  contained  therein,  together  with  the  judicial  interpretation 
which  its  terms  have  received  in  the  interval,^ — ^provides,  that  **  ii 
shall  be  lawful  for  the  court  or  a  judge,  at  any  time  during  tki 
pendency  therein  of  any  action  or  proceeding,  to  order  the  prud ti^lioa 


»  Compare  Hill  v.  Philp,  7  Ex.  R.  232  ;  and  Stilwell  v.  Ruck,  4  H.  &  X.  'i6& 

*  Real  V.  Rird,  2  D.  &  R.  419. 

*  Rinningh.  Rrist  &  Thames  J.  Ry.  Co.  v.  White,  I  Q.  R.  286—288. 
14  &  15  v.,  c.  99. 

'  17  &  18  v.,  c.  125.    For  a  correBponding  clause  relative  to  Iidaad,  see 
19  &  20  v.,  c.  102,  §  55,  Ir.    See,  also,  16  &  17  V.,  c  113,  §  64,  Ip. 

*  15  &  16  v.,  c.  86.    For  conesponding  clauses  relative  to  Ireland,  see  §§  71 
&  73  of  30  &  31  v.,  c.  44,  Ir. ;  also  §  100  of  same  Act 

7  Bustros  r.  White,  45  L,  J.,  Q.  B.  643,  per  Jessel,  M.  R, 
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by  any  party  thereto,  vpon  oath,  of  such  of  the  docaments  in  his 
possession  or  power,  relating  to  any  matter  in  question  in  such 
action  or  proceeding,  as  the  court  or  judge  shall  think  right ;  and 
the  court  may  deal  with  such  documents  when  produced,  in  such 
manner  as  shall  appear  just/'  In  acting  under  this  rule, — ^which 
in  using  the  terms  '' action  or  proceeding'*  does  not  include  a 
petition  of  right,^  but  does  include  a  proceeding  where  no  action  is 
in  progress  between  the  parties,^  as  well  as  a  mandamus  to  enforce 
a  civil  right  when  the  return  to  the  writ  is  traversed,' — ^the  judge 
has  no  discretion  as  to  refusing  to  allow  the  inspection,  unless  the 
documents  &11  within  some  known  rule  of  protection  or  privilege 
acted  upon  by  the  old  Court  of  Chancery.^ 

§  1798.  It  becomes,  then,  necessary  to  consider  under  what  §  1603 
circumstances  that  court  was  wont  to  enforce  the  production  of 
papers.  And  here  it  may  be  generally  observed,  that,  while  it 
recognized  no  distinction  between  public  and  private  documents,  or 
between  deeds  and  other  less  formal  writings,^  it  would  compel 
discovery  in  aid  of  dvil  rights  only;  and  therefore,  unless  the 
defendant  waived  the  objection  to  its  authority,  it  would  never 
enforce  an  inspection  of  documents  to  aid  either  the  prosecution  of, 
or  the  defence  to,  an  indictment  or  information.'  Neither  would  it, 
— unless  speciaUy  empowered  by  the  legislature,^ — interfere,  where 
the  discovery  sought  would  subject  the  defendant  to  any  criminal 
proceeding,  penalty,  or  forfeiture,'  or  would  violate  the  rules  which 


>  Thomas  v.  The  Queen,  10  Law  Rep.,  Q.  B.  44 ;  44  L.  J.,  Q.  B.  17,  S.  C. 
'  In  re  National  Funds  Ass.  Co.,  24  W.  R.,  App.  774. 
■  R.  V,  Ambeigate,  &c.,  Ry.  Co.,  17  Q.  B.  967, 

*  Bustros  V.  White,  45  L.  J.,  Q.  B.  642,  per  Ct.  of  App. ;  S.  C,  but  not 
nearly  so  well  reported,  and  with  a  misleading  marginal  note,  L.  R.,  1  Q.  B.  D. 
423.  This  case  virtually  overrules  Lane  v.  Gray,  16  Law  Rep.,  Eq.  55S ;  43 
L.  J.,  Ch.  187,  S.  C. 

»  Wigr.  Disc.  §  400. 

*  Ld.  Montague  v.  Dudman,  2  Yes.  Sen.  397,  per  Ld.  Hardwicke  ;  Olyn  v. 
Houstoun,  1  Keen,  329  ;  Macaulay  v.  Sliackell,  1  BIi<j;li,  N.  S.  126,  et  seq.,  per 
Ld.  £ldon ;  Wigr.  Disc.  §  10 ;  ante,  §  1500. 

7  See  ante,  §  1456. 

"  Ante,  §§  1463—1458,  1464 ;  Wigr.  Disc  §§  127—147,  442.  See  Hill «. 
Campbell,  44  L.  J.,  C.  P.  97 ;  10  Law  Rep.,  C.  P.  2S2,  S.  C. ;  Atherley  «. 
Harvey,  46  L.  J.,  Q.  B.  518  ;  L.  R.,  2  Q.  B.  D.  524,  S.  C. 
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relate  to  professional  priidlege.^  Subject  to  these  exceptions,^  any 
party  to  an  action,  whether  he  were  plaintiff  or  defendant,'  wbs 
entitled  to  exact  from  his  opponent  a  discovery  of  the  evidences, 
and  therefore  to  inspect  and  take  copies  of  the  writings,  which 
related  either  to  his  case  alone/  or  to  his  case  as  well  as  to  that  of 
his  opponent.^  He  was  also  entitled  to  a  discovery  of  everything 
which  might  enable  bini  to  defeat  the  case  or  title  that  he  e^i^eeted 
his  opponent  to  set  up  ;^  and  he  had  a  further  right  to  know  whst 
that  case  or  title  was  ;^  but  still  he  had  no  right  whatever  to  a 
discovery  of  the  evidences,®  or  to  an  inspection  of  the  writings, 
which  either  related  exclusively  to  his  adversary's  case,*  or  were  nci 
material  to  the  issues  to  be  tried.^^ 

§  1794.  No  valid  objection  can  be  taken  to  an  order  for  the  pt>- 
duction  of  memoranda,  which  are  admitted  by  the  defendant  to 
relate  to  the  matters  in  dispute,  and  to  be  in  his  possession,  on  ihe 
ground  either  that  he  has  a  lien  upon  them,^^  or  that  they  are  inter- 


1  Ante,  §  911,  et  seq. ;  Wigr.  Disc.  §§  136—138,  442. 

<  In  the  case  of  the  Don  Francisco,  1  Lush.  Adm.  R.  468  ;  31  L.  J..,  Pr. 
Mat  &  Adm.  205,  S.  C,  a  further  exception  was  sought  to  be  introduced,  a  pntr 
objecting  to  produce  letters,  on  the  ground  that  their  production  would  dirv)^ 
the  secrets  of  his  trade.    This  objection,  however,  was  very  properly  overmkd. 

»  Wigr.  Disc.  §  87.  *  Wigr.  Disc  §§  23,  S6,  264. 

»  Smith  V.  D.  of  Beaufort,  1  Hare,  520 ;  1  Phill.  220,  S.  C. ;  Bunell  r.  Nicbo}- 
son,  1  Myl.  &  K.  680  ;  Earp  r.  Lloyd,  3  Kay  &  J.  549  ;  Jenkins  r.  BusUif , 
35  L.  J.,  Ch.  400 ;  2  Law  Rep.,  Eq.  647,  S.  C. ;  Bolton  v.  Corp.  of  Lirezi^^ 
1  Myl.  &  K.  88  ;  Att.-Gen.  r.  Lambe,  3  Y.  &  C,  Ex.  162  ;  Wigr,  Disc  §§  325, 
367  ;  Combe  v.  Corp.  of  London,  1  Y.  &  C,  Ck  631 ;  15  L.  J.,  Ch.  80,  &  C. ; 
Att.-G^.  V.  Thompson,  8  Hare,  106 ;  Stainton  v.  Chadwick,  3  M.  &  Gotd.  675 ; 
13  Beav.  320,  S.  C*  See  Gomm  v.  Parrott,  26  L.  J.,  C.  P.  279 ;  3  Qhiil  R, 

N.  S.  47,  s.  a 

•  Att-Gen.  v.  Corp.  of  London,  2  Hall  &  T.  1,  11—18  ;  2  M,  &  Gord.  247: 
12  Beav.  8,  S.  C. ;  Stainton  v.  Chad-wdck,  3  M,  &  Gord.  576  ;  13  Beav.  33^ 
S.  C.  7  Id. 

^  Comm.  of  Sewers  of  City  of  London  v,  Glaese,  42  L.  J.,  Ch.  345,  j*r  Li 
Romilly. 

»  Bolton  V.  Corp.  of  Liverpool,  1  Myl.  &  K.  88 ;  3  Sim.  467,  S.  C.  ;  Smith 

D.  of  Beaufort,  1  Hare,  520 ;  1  PhiD.  220,  221,  a  C. ;  Qlover  «l  HaU.  2 

lill.  484  ;  IngilLy  r.  Shafto,  32  L.  J.,  Ch.  807,  per  RomiUy,  M.  R  ;  33B«t. 

,  o.  O. 

^  Wigr.  Disc.  §§  224—237  ;  Heugli  v.  Garrett,  44  L.  J.,  Ch.  305. 

"  Lockett  V.  Cary,  3  New  R.  406,  per  Romilly,  M.  R, 
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mingled  with  other  entries  in  the  same  book,  to  a  discovery  of  which 
the  plaintiff  is  not  entitled,  and  which  cannot  be  separated  or  sealed 
np.^  In  the  case  of  Luscombe  v.  Steer,'  a  defendant  was  ordered  to 
produce  the  whole  of  an  agreement,  though  in  his  affidavit  he  had 
set  out  only  two  clauses  of  it,  and  had  sworn  that  they  alone 
assisted  the  plaLutiff's  case,  or  related  to  the  matter  in  dispute. 
But  where  a  document, — such,  for  example,  as  a  pedigree, — consists 
of  several  separate  pf^rts,  some  of  which  relate  to  the  question,  at 
issue,  while  others  do  not,  the  party  producing  the  document  is  not 
bound  to  show  the  whole  of  it,  but  he  will  be  aUowed  to  close  up 
or  conceal  such  portions  as  he  can  undertake  to  swear  are  wholly 
irrelevant.' 

§  1795.  Although  the  new  Rules  for  regulating  inspection  and  §  1600 
discovery  are  based  on  the  practice  which  prevailed  in  the  old  Court 
of  Chancery  prior  to  the  passing  of  the  Judicature  Acts,  it  may  still 
be  advantageous  to  refer  shortly  to  a  few  of  the  leading  decisions  on 
those  subjects,  which  the  Common  Law  Courts  have  of  late  years 
pronounced.  And  here  it  was  never  deemed  necessary  that  the 
inspection  should  be  demanded  exclusively  with  the  view  of  esta- 
blishing the  original  case  of  the  applicant ;  but  the  court  would 
always  entertain  the  motion,  if  the  object  were  to  obtain  material 
evidence  to  answer  the  opponent's  case.^  Where,  therefore,  to  an 
action  of  detinue  for  a  deed  the  defendant  had  pleaded  a  general 
lien  for  work  done  by  him  as  solicitor  for  the  plaintiff,  the  plaintiff, 
on  an  affidavit  stating  that  he  had  never  retained  the  defendant, 
and  that  the  bill  of  costs  was  due  not  from  himself,  but  from  a 
third  party  whom  he  named,  was  permitted  to  inspect  such  entries 
in  the  solicitor's  books  as  related  to  the  costs  in  question.'^  So, 
vrhere  an  action  was  brought  by  a  Gas  Light  Company  for  the  price 
of  gas  supplied  under  contract,  and  the  defence  was  that  the  gap 


>  Carewv.  White,  6  Beav.  172.  «  37  L.  J.,  CL  119. 

*  Kettlewell  V.  Barstov,  41  L.  J.,  Ch.  718,  per  Lds.  Js. ;  7  Law  Rep.,  Ch 
Ap.  686,  S.  C. ;  Hunt «.  Hewitt,  7  Ex.  B.  243,  244  ;  Forshaw  t^.  Lewis,  10  Ex. 
B.  712,  *  Goodman  i;.  Harvey,  3  New  R,  612,  C.  P. 

»  Scott «.  Walker,  2  E.  &  B.  656.  See,  also,  Rayner  v,  AIUiUBen,  2  L.  M. 
&  P.  606,  per  Erie,  J. ;  and  Galsworthy  v.  Noiman,  21  L.  J.,  Q.  B.  70, 
per  i(L 
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was  deficient  in  quantity  and  defectiye  in  qnaliiy,  the  ootiit»  ai  iiie 
instance  of  the  plaintiffs,  ordered  the  inspection  of  certain  -pBfexs  m 
the  possession  of  the  defendants,  which  contained  the  lesohs  of 
experiments  made  by  the  defendants  with  *the  Tiew  of  testing  the 
illominating  power  of  the  gas.^  So,  where,  in  an  action  by  as 
architect  to  recover  his  commission  for  superintending  the  exedkfA 
of  certain  buildings  for  defendant,  the  affidavit,  in  support  of  an 
application  to  inspect  the  plaintiff's  day-bofk  or  journal,  aQegod 
that  the  work  was  never  done ;  and  that,  if  done^  the  charge  wu 
excessive ;  the  court  held  that  the  defendant  was  entitled  to  aa 
inspection,  to  see  if  there  were  any  entries  relating  to  the  work,  and 
what  price  was  therein  charged.^  So,  in  an  action  against  a  lajlmj 
company  for  injuries  sustained  on  their  railway,  the  plaintiff  has 
been  allowed  to  inspect  a  variety  of  reports,  descriptive  of  the 
dent,  made  in  the  ordinary  discharge  of  duty  by  different 
of  the  company  to  their  general  manager ;  but  in  the  same  caae  the 
court  would  not  sanction  the  inspection  of  reports  made  to  the 
defendants  by  scientific  persons,  whom  they  had  consulted  in  eoafi- 
dence  for  the  purpose  of  ascertaining  how  the  accident  had  oecaiied,* 
The  latter  part  of  this  last  decision  is  all  the  more  impoitaBt, 
because  it  has  furnished  the  rule  by  which  the  courts  have  sooie- 
what  reluctantly  been  guided  since  the  new  practice  was  introduced. 
Thus,  in  two  recent  cases,  where  railway  companies  were  sued  ior 
injuries  caused  to  passengers  by  an  accident,  reports  by  medical 
men,  who  had  examined  the  complainants  at  the  instance  of  the 
companies*  solicitors,  and  for  the  purpose  of  advising  them  eonfi- 


>  Lond.  Gas  Light  Co.  v.  Chdaea  VeBtiy,  28  L.  J.,  C.  P.  275  ;  6  Ogbl  B^ 
N.  S.  411,  S.  C. 

*  Hunt «.  Hewitt,  7  Ex.  R.  836.  See  Biccard  v.  Indos.  ConnTni«.,  4  R  & 
B.389. 

»  WooUey  v.  N.  Lond.  Ry.  Co.,  4  Law  Rep.,  C.  P.  602  ;  38  L.  J.,  C.  P.  317, 
S.  C. ;  Coesey  v.  Lond.  Bright,  &c,  By.  Co.,  5  Law  Bep.,  C.  P.  146 ;  39  L.  J^ 
C.  P.  174,  S.  C.  See,  also,  Mahony  v.  Widows'  Life  Ass.  Fund,  6  Law  Bep« 
C.  P.  252 ;  40  L.  J.,  C.  P.  203,  S.  C. ;  Bichaids  v.  Gelktly,  7  Law  Bqw,  C  P. 
127  ;  Fenner  v.  Lond.  &  S.  East  By.  Co.,  41  L.  J.,  Q.  B.  313 ;  7  Law  Bep. 
Q.  B.  767,  S.  C. ;  Maiden  v.  Ot  North.  Ry.  Co.,  9  Law  Bep.,  Ex.  300 ;  Skk< 
ner «.  Qt  North.  By.  Co.,  43  L.  J.,  Ex.  160;  OLawBep.,  £x.2d8,S.C;  sad 
MK)oiquodale  V.  Bell,  45  L.  J.,  C.  P.329;  L.  B.,  1  C.  P.  D.  471,  a  O,  and  tzr 
tc  recondle  these  irreconcilable  decisions. 
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dentially  on  the  nature  and  extent  of  the  injuries,  have  been  pro- 
tected from  inspection  as  priidleged  communications.^  Again,  in 
an  action  by  a  consignee  of  goods  against  a  ship-owner  for  damage 
caused  by  the  ship's  unseaworthiness,  the  court  made  an  order  for 
the  plaiDti£f  to  inspect  and  copy  certain  surveys  made  on  the  ship 
in  a  foreign  port,  a  general  average  statement,  the  shipwright's  bill 
for  repairs  done  to  the  ship,  the  captain's  protest,  and  the  log-book ; 
for  aU  these  documents, — if  not  strictly  evidence  in  themselves, — 
had  an  inunediate  tendency  to  advance  the  plainti£f 's  case,  and  were 
proximately  connected  with  the  issue  to  be  tried.' 

§  1796.  In  the  case  of  Doe  v.  Langford '  the  facts  were  these :  §  IGOI 
— The  defendant,  being  a  freeholder  of  certain  premises,  was  also 
assignee  of  a  lease  of  other  adjoining  premises,  the  reversion  of 
which  was  in  the  lessor  of  the  plaintiff.  A  dispute  arose  respecting 
the  boundary  of  the  two  properties,  and  ejectment  was  brought,  at 
the  expiration  of  the  lease,  to  recover  a  plot  of  land  which  the  lessor 
of  the  plaintiff  alleged  was  parcel  of  the  leasehold,  but  which  the 
defendant  claimed  as  his  freehold.  The  lessor  of  the  plaintiff  there- 
upon applied  to  the  court  for  leave  to  inspect  the  lease,  as  he  had 
no  counterpart  of  it,  the  assignment  of  the  lease,  and  the  conveyance 
of  the  freehold ;  but  Mr.  Justice  Erie,  while  he  granted  so  much  of 
the  application  as  related  to  the  lease  and  assignment,  refused  to 
make  any  order  with  respect  to  the  conveyance,  as  that  deed  could 
not  in  any  way  prove  the  title  of  the  applicant  to  the  land  which  he 
sought  to  recover.  In  the  case  of  Hill  v.  Philp,^  a  question  arose 
as  to  whether  certain  documents  were  privileged  from  inspection. 
There  an  action  was  brought  against  the  keeper  of  a  lunatic  asylum 
for  improper  treatment  of  a  lunatic,  and  the  plaintiff  sought  to 
inspect  the  books  kept  by  the  defendant  as  required  by  the  Act  of 


>  Friend  v.  Lond.  Chat  &  Dov.  Ry.  Co.,  L.  R.,  2  Ex.  437,  i)cr  Ct.  of  App. ; 
46  L.  J.,  Ex.  696,  S.  C. ;  Pocey  v,  Lond.  Tramways  Co.,  id.  440,  n.,  iMir  Ct.  of 
App. ;  46  L.  J.,  Ex.  698,  S.  C.    See  31  &  32  V.,  c.  119,  §  126. 

<  Daniel  v.  Bond,  9  Com.  B.,  N.  S.  716.  See  Baker  v.  Lond.  &  S.-W.  Ry. 
Co.,  37  L.  J.,  Q.  B.  53  ;  3  Law  Rep.,  Q.  B.  91  ;  8  B.  &  S.  645,  S.  C.  ;  Fraeer 
r.  BunowB,  46  L.  J.,  Ex.  501. 

*  I  Bail  Ct  Cas.  37,  per  Erie,  J. ;  21  L.  J.,  Q.  B.  217,  S.  C. 

«  7  Ex.  R  232. 
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8  &  9  v.,  0.  100, — ^ihe  defendant's  licence, — ^ihe  order  and  medical 
certificates  under  which  the  plaintiff  was  confined, — ^and  all  lettera 
written  either  by  the  plaintiff's  wife,  or  by  the  commissioners  d 
lunacy,  to  the  defendant  relating  to  the  plaintiff.  The  appIicalaM 
was  resisted  on  the  fourfold  ground,  1,  that  it  was  contraiy  to 
public  policy  to  allow  the  inspection ;  2,  that  the  documents  w€R 
strictly  confidential;  8,  that,  if  produced,  they  might  subjad 
the  defendant  to  an  indictment,  and  self-crimination  conid  not 
be  enforced;  and,  4,  that  it  did  not  appear  in  what  way  thej 
could  be  material  in  support  of  the  plaintiff's  case.  The  ooBEt 
very  properly  overruled  all  these  objections,  and  ordered  the  in^ee- 
tion  as  prayed. 

§  1797.  The  right  to  inspection  is  not  limited  to  docmneBk 
which  may  be  7nade  evidence  in  the  action,  but  it  extends  to  dl 
which  may  throw  light  on  the  case.  In  Hutchinson  r.  Glofo, 
where  this  doctrine  was  propounded  by  Mr.  Justice  Blackbnniy^  the 
plaintiff  had  shipped  on  board  the  defendant's  vessel  some  goo& 
which  were  afterwards  damaged  by  a  collision  between  that  ebSf 
and  another.  Gross  suits  had  been  brought  by  the  owners  of  the 
two  vessels  in  respect  of  the  collision,  and  had  ended  in  a  deed  of 
compromise.  The  plaintiff  sought  to  inspect  this  deed,  and  as  it 
did  not  appear  that  the  other  shipowner  objected,  the  court  granted 
the  application,  holding  that  the  document  clearly  related  to  the 
matter  in  question^  as  it  might  contain  an  admission  of  the  d^esd- 
ant's  liability.  In  English  v.  Tottie  ^  the  same  point  arose.  Tbero 
the  defendant,  having  bought  some  timber  abroad,  resold  it  to  the 
plaintiff,  who  afterwards,  on  its  delivery,  complained  that  it  was  not 
according  to  contract.  Thereupon  the  defendant  wrote  to  the 
sellers,  and  a  long  correspondence  ensued,  which  resulted  in  a 
great  abatement  of  price  on  the  part  of  the  original  vendors.  Ab 
inspection  of  this  correspondence  was  sought  by  the  plaintiff,  and 
the  court  held  that  he  was  entitled  to  the  information  required. 

§  1798.  It  appears  to  have  been  held  by  Vice-chancellor  Bacon, 

1  46  L.  J.,  Q.  B.  120,  121  ;  L.  R.,  1  Q.  B.  D.  138,  S.  C  ;  Bostros  v.  Whitr, 
L.  K,  1  Ch.  D.  425,  per  Jessel,  M.  R. 
-  46  L.  J.,  Q.  B.  138  *;  L.  R.,  1  Q.  B.  D.  141,  S.  C. 
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that  althoagh  the  above  role  expressly  empowers  the  judge  to  order 
the  production  of  documents  ''  at  any  time  during  the  pendency  of 
an  action,"  a  plaintiiBT  cannot  obtain  such  an  order  until  he  has 
deliyered  a  statement  of  claim.^  Too  much  reliance,  howeyer, 
should  not  be  placed  on  this  decision,  for  first,  it  seems  to  rest  on 
a  very  unsafe  analogy  between  interrogatories  and  the  discovery  of 
documents,'  and  next,  it  misapprehends  and  misapplies  the  old 
rule  of  Chancery  on  the  subject.  Under  that  rule,  no  doubt,  a 
plaintiff  could  not  enforce  discovery  until  after  he  had  filed  his  bill, 
but  the  filing  of  the  bill  was  then  the  commencement  of  the  suit, 
and  consequently  ought  to  be  deemed  equivalent  to  the  issuing  of 
the  writ  under  the  present  practice,  and  not, — as  was  held  by  the 
learned  Vice-chancellor, — ^to  the  delivery  of  the  statement  of  claim. 

§  1799.  When  an  action  has  been  referred  to  an  official  referee 
under  §  67  of  the  Judicature  Act  of  1878,'  an  order  for  the  pro- 
duction of  documents  under  Rule  11  may  still  be  made  by  the 
judge  who  has  directed  the  reference.^  The  referee  may  possibly 
have  power  to  make  a  similar  order,  but  if  he  has,  such  order  will 
be  subject  to  the  control  of  the  judge.^ 

§  1800.  It  will  be  seen  that  the  ends  sought  to  be  attained  by 
Rule  11  are  twofold ;  the  first  object  being  to  discover  the  existence 
and  description  of  writings  supposed  to  be  in  the  possession  of  the 
opponent ;  the  second,  to  acquire  a  knowledge  of  their  contents,  and 
to  enforce,  if  necessary,  their  prodtiction  at  the  trial.  In  many 
cases  the  applicant  deems  it  necessary  to  gain  both  these  ends,  but 
in  some  he  will  be  satisfied,  at  least  in  the  first  instance,  by  mere 
discovery.  In  this  latter  event  Rule  12  affords  a  simple  mode  of 
proceeding,  by  enabling  "  any  party,  without  filing  any  affidavit^  to 
apply  to  a  judge  for  an  order  directing  any  other  party  to  the  action^ 


Coghin  V.  Craddock,  L.  R,  2  Cli.  D.  140. 

Sec  Forehaw  v,  LewiB,  10  Ex,  R.  716,  per  Parke,  B. 

36  &  37  v.,  c.  66. 

In  re  Leigh,  Rowcliffe  v.  Leigh,  L.  R.,  4  Ch.  D.  661,  per  Hall,  V.-C. 

Id. 

It  seems  almost  needless  to  add  that  tliis  will  include  a  foreigner,  but  a 
reamnable  time  will  be  given  to  such  a  party  for  the  preparation  of  his  affidavit. 
The  Emma,  24  W.  R.  Adm.  Div.  587  ;  34  L.  T.,  742,  S.  C. 
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to  make  discovery  on  oath  of  the  documents  which  are^  or  haine  bees, 
in  his  possession  or  power,  relating  to  any  matter  in  question  in  the 
action."  Bnle  13  then  provides,  that ''  the  affidavit^  to  be  made 
by  a  party  against  whom  such  order  has  been  made,  shall  sped^ 
which,  if  any,  of  the  documents  therein  mentioned,  he  objeds  to 
produce." 

§  1801.  By  referring  to  the  form  of  affidavit  as  given  in  the  note 
to  the  last  section,  it  will  be  seen  that  the  terms  "  possessica  md 
power,"  as  used  in  Rules  11  and  12,  apply  not  only  to  docv- 
ments  in  the  present  custody  of  the  declarant,  but  to  such  as  bivc 


*  Fonn  9  is  as  follows  : — 
"  In  the  High  Court  of  Justice.  1874.  B-  No. 

Division. 

Between  A.  B.,  plaintiff, 
and 
C.  D.,  defendant. 

I,  the  above-named  defendant  C.  D.,  make  oath  and  say  as  follows  : — 

1.  I  have  in  my  possession  or  power  the  documents  relating  to  the  matUB 

in  question  in  this  suit  set  forth  in  the  first  and  second  parts  of  tie 
first  schedule  hereto. 

2.  I  object  to  produce  the  said  dociunents  set  forth  in  the  second  put  o£ 

the  first  schedule  hereto. 

3.  That  [here  state  upon  what  grounds  the  objection  is  madcy  and  verify  tiki 

fa/its  as  far  as  may  he\ 

4.  I  have  had,  but  have  not  now,  in  my  possession  or  power  the  decs- 

ments  relating  to  the  matters  in  question  in  this  suit  set  forth  in  tiw 
second  schedule  hereto. 

5.  The  last-mentioned  documents  were  last  in  my  possession  or  power  on 

[state  u^ien\ 

6.  That  {here  state  what  has  become  of  the  last-m^ntioned  dceumenit,  and  it 

whose  possession  they  now  are], 

7.  According  to  the  best  of  my  knowledge,  information,  and  belief,  I  bare 

not  now,  and  never  had  in  my  possession,  custody,  or  power,  or  in  tkr 
possession,  custody,  or  power  of  my  solicitors  or  agents,  solicitor  cr 
agent,  or  in  the  possession,  custody,  or  power  of  any  other  persons  a 
person  on  my  behalf,  any  deed,  account,  book  of  account,  Yoncbe, 
receipt,  letter,  memorandum,  paper,  or  writing,  or  any  copy  of  or  extrscs 
from  any  such  document,  or  any  other  document  whatsoever,  lekdu 
to  the  matters  in  question  in  this  suit,  or  any  of  them,  or  wherein  asT 
entry  has  been  made  relative  to  such  matters,  or  any  of  them,  other 
than  and  except  the  documents  set  forth  in  the  said  first  and 
schedules  hereto." 
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at  any  time  been  in  his  cnstody,  as  well  as  to  all  documents  which 
are  or  have  been  in  the  possession,  custody,  or  power,  of  his  soli- 
citors, or  agents,  or  of  any  person  in  his  behalf.  It  seems  that  any 
document  will  be  treated  as  being  in  the  power  of  a  party,  if  it  can 
be  shown  that  he  has  some  legitimate  control  over  it,^  as,  for  exam- 
ple, if  it  be  held  by  the  solicitor  of  a  company  of  which  the  party  is 
a  director,^  or  the  like.  But,  if  documents  be  pledged  by  a  litigant, 
they  will  no  longer  be  regarded  as  "  within  his  power."  ^ 

§  1802.  When  it  appears  by  the  defendant's  affidavit  that  he  has 
A  joint  possession  of  papers  with  some  stranger  who  is  not  before 
the  court,^  and  who  has  an  interest  in  them  distinct  from  his  own,^ 
the  court  will  not,  as  it  seems,  in  general  order  their  production, 
provided  that  the  stranger  himself  objects  to  that  course  being 
taken  ;^  but  in  that  event,  the  plaintiff  must  either  make  the 
stranger  a  party  to  the  action,^  or  he  may  compel  the  defendant  to 
furnish,  in  his  answer  to  interrogatories,  a  full  discovery  of  the 
contents  of  the  documents.®  Should  he  adopt  this  latter  course,  and 
should  the  papers  be  in  the  custody  of  some  one  who  holds  them 
for  the  defendant  and  the  stranger,  the  defendant  must  still  answer 
the  interrogatories  respecting  their  contents  ;  for  every  defendant  is 


»  Wigr.  Diflc.  §  294 ;  Ex  parte  Shaw,  Jacob,  272  ;  Morrice  v.  Swaby,  2  Beav. 
500  ;  Rodick  v,  GandeU,  10  Beav.  270 ;  Pahner  v.  Wright,  id.  234 ;  Vale  v. 
Oppert,  44  L.  J.,  Ch.  258  ;  10  Law  Rep.,  Ch.  Ap.  340,  and  44  L.  J.,  Ch.  679, 
S.  C.  ;  Monsel  v.  Lindsay,  13  Jr.  £q.  R.  144. 

«  See  Steadman  v.  Arden,  4  Dowl.  &  L.  16 ;  15  M.  &  W.  587,  S.  C. ;  Ley 
V.  Barlow,  1  Ex.  R.  800 ;  Shaw  v.  Holmes,  3  Com.  B.  952. 

*  Liddell  v,  Norton,  1  Kay,  App.  xi. 

*  Murray  v,  Walter,  Cr.  &  Ph.  114,  124,  125,  per  Ld.  Cottenham  ;  Taylor  v, 
Rundell,  id.  Ill  ;  Reid  v.  Langlois,  1  M.  &  Goixl.  627,  635—638,  per  id. ;  2 
Hall  &  T.  59,  69—72,  S.  C. ;  Morrell  r.  Wootten,  13  Beav.  105  ;  Edmondu  v, 
Ld.  Foley,  31  L.  J.,  Ch.  384,  per  Romilly,  M.  R. ;  30  Beav.  282,  S.  C. ;  Lopez 
F.  Deacon,  6  Beav.  254 ;  Hadley  r.  M'Dougal,  per  Lds.  Jb.,  7  Law  Rep.,  Ch. 
Ap.  312 ;  41  L.  J.,  Ch.  504,  S.  C. ;  Penney  v.  Goode,  1  Drew.  474 ;  Wigr.  Disc. 
§294. 

*  Qlyn  V.  Caiilfield,  3  M.  &  Gord.  463 ;  Few  v,  Gnppy,  11  Beav.  457. 

*  See  Hutchinson  v.  Glover,  45  L.  J.,  Q.  B.  120 ;  L.  R.,  1  Q.  B.  D.  138, 
S.  C. 

^  Lopez  V.  Deacon,  6  Beav.  258,  per  Ld.  Langdale ;  Wigr.  Disc.  §§  294,  327. 

*  Lopez  f.  Deacon,  6  Beav.  258  ;  Taylor  v.  Rundell,  1  PhilL  222 ;  Plant  v, 
ELendrick,  10  Jaw  Rep.,  C.  P.  692. 
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bound  to  inspect,  and  answer  as  to  the  contents  of,  all  docomoito 
that  are  in  his  power ;  and  all  which  he  has  a  right  to  inspaet, 
proTided  he  can  enforce  that  right,  are  in  his  powers 

§  1808.  It  will  be  seen,  on  referring  back  to  Role  18»^  that  ii 
his  affidayit  of  documents  the  party  against  whom  the  diacoregj  is 
sought  must  specify  which  of  those  mentioned  therein  he  objects  to 
produce ;  and  in  accordance  with  this  provision  it  has  been  held  bj 
Vice-chancellor  Hall,  that,  even  in  a  suit  relating  to  land,  when 
the  defendant  denies  the  plaintiff's  title,  and  states  folly  his  own, 
he  cannot  refer  generally  to  ''  a  bundle  of  documents  relating  ex* 
clusiyely  to  my  own  title,"  though  he  adds  that  they  will  not  tend 
to  help  the  plaintiff's  case.  A  detailed  specification  of  the  doeo- 
ments  must  be  given  in  the  affidavit,  though  the  Court  subsequentlj 
at  the  hearing  may  not  compel  their  production.^  On  one  ooeaacn, 
indeed,  Vice-chancellor  Bacon  is  reported  to  have  ruled,  that  an 
affidavit  giving  a  list  of  deeds  for  which  privilege  was  daimed, 
specifying  their  dates,  but  furnishing  no  further  particnlars  and 
not  even  the  names  of  the  parties,  was  sufficient ;  but  there  is  pro- 
bably some  mistake  in  this  report,  as  the  decision  would  seem  to  be 
inconsistent  with  the  law.^ 

§  1804.  Oddly  enough,  the  only  provision  made  in  the  Bnks 
respecting  the  place  in  which  documents  are  to  be  produced  cr  in- 
spected, is  contained  in  Bule  16  and  Form  11,  which  respeetivdv 
refer  to  '*  the  office  of  the  solicitor  "  of  the  party  required  to  produce 
the  papers.^  The  applicant,  therefore,  if  he  wishes  any  other  plaee 
to  be  specially  appointed,  must  have  it  named  in  the  order.* 

§  1805.  The  Bules  are  also  silent  as  to  what  course  should  be 


1  Taylor  v.  Rundell,  1  Phill.  226,  per  Ld.  Lyndhiirst 

«  Ante,  §  1800. 

»  Fortescue  v.  Fortescue,  24  W.  R.  945  ;  34  L.  T.,  847,  S.  C. 

*  Taylor  v.  OUver,  34  L.  T.  902  ;  45  L.  J.,  Ck  774,  S,  C. 

*  See  ante,  §  1788,  and  n.  3.  As  to  the  old  practice  in  Equity,  aee  Gnae  v. 
Cooper,  4  MyL  &  Or.  263  ;  Mertens  v.  Haigh,  2  Johns.  &  Hem.  608 ;  Little  s. 
Kirkwood,  I.  R.,  9  Eq.  325. 

*  Rogers  v.  Turner,  21  L.  J.,  Ex.  8.  , 
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poraaedy  if  the  party  required  to  produce  documents  be  unable, 
from  any  cause,  to  make  the  affidavit  referred  to  in  Bule  IS. 
Whether,  for  instance,  an  infant  might  make  the  affidavit  by  his 
next  friend,  or  a  lunatic  by  his  committee,  is  a  question  inyolyed  in 
doubt  ;^  but  probably,  if  the  party  be  a  company  or  a  foreign 
OoYomment,  the  affidavit  must  be  sworn,  in  the  former  case,  by  one 
or  more  of  the  company's  members  or  officers,^  and  in  the  latter, 
by  some  minister  or  officer  of  the  Foreign  State  resident  abroad.^ 
In  either  case  the  party  seeking  discovery  has  not,  as  it  seems,  an 
absolute  right  to  select  any  particular  officer  he  may  choose  to 
answer  on  affidavit,  but  the  court  will  take  care  that  a  fit  person  is 
chosen,  and  if  the  corporation  or  Foreign  State  be  plaintiffii,  it  will 
stay  the  proceedings  in  the  action,  till  they  have  named  a  proper 
officer  to  give  discovery.^  In  Thomas  v.  The  Queen,'^  where  it  was 
sought  to  apply  the  Bule  respecting  discovery  to  the  procedure 
under  a  petition  of  right,^  the  court,  while  rejecting  the  motion, 
gave  as  a  reason  for  so  doing  that  no  officer  had  been  specified  by 
the  Government  to  make  the  affidavit  respecting  documents  on 
behalf  of  the  Grown. 

§  1806.  In  all  cases  where  the  aid  of  the  old  Court  of  Chancery  §  igo5 
was  invoked  for  the  purpose  of  discovering  the  contents  of  papers, 
the  applicant,  whether  plaintiff  or  defendant,  had  the  burthen  cast 
on  him  of  proving  his  right  thereto ;  and  this  proof  could  not  be 
afforded  by  his  own  affidavit  that  the  documents  in  question  were  in 
his  opponent's  possession,  because,  by  virtue  of  an  ancient  rule  in 
equity,  the  only  evidence  on  which  he  could  rely  was  the  sworn 


>  See  Kingsfoid  v.  Gt.  West.  Ry.  Co.,  16  Com.  B.,  N.  S.  770,  per  WiUes,  J. 

'  Banger  v.  Gt.  West.  By.  Co.,  4  De  Gex  &  J.  74.  It  aeems  that  the 
affidavit  of  the  solicitor  will  not  saffice.  Brown  v.  The  Thames  &  Meney  Mar. 
loa.  Co.,  43  L.  J.,  C.  P.  112.  But  see  Kingsford  v,  Gt  West.  By.  Co.,  16  Com. 
B.,  N.  S.  761 ;  33  L.  J.,  C.  P.  307,  S.  C.  See,  also,  Bule  4  of  this  Order,  cited 
ante,  $524.. 

*  Bep.  of  Liberia  v.  Imperial  Bk.,  16  Law  Bep.,  £q.  179  ;  42  L.  J.,  Ch«  574, 
S.  C. ;  L.  B.,  1  App.  Cas.  139,  nom.  Bep.  of  Liberia «.  Boye,  S.  C.  in  Dom. 
Pioc  ;  45  L.  J.,  Ch.  297,  S.  C. 

«  Bep.  of  Coata  Bica  V.  Erknger,  L.  B.,  1  Ch.  D.  171,  per  Ct  of  Ap. 

*  10  Law  Bep.,  Q.  B.  44 ;  44  L.  J.,  Q.  B.  17,  S.  C. 

*  33&24V.,c.  34,  §7. 
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admission  of  the  opponent  himself.^  With  a  single  exception  (not 
here  material),  the  conrt  would  not  make  an  order  for  inspeeticn  ct 
documents,  unless  the  plaintiff  could  show  from  the  defendant 
answer  or  affidavit,^  first,  that  the  writings  in  question  were  in  ilie 
'possession  or  power  of  the  defendant ; '  and  next,  that  thej  woe 
relevant  to  the  plaintiff's  own  case,^  or,  in  other  words,  that  be  had 
an  interest  in  their  production  for  the  purpose  of  the  trial,  either  as 
affording  affirmative  evidence  of  some  right  or  title  belonging  to 
him,*^  or  as  tending  to  disprove  the  title  or  case  of  his  opponent,  by 
showing  some  specific  defect  therein.^ 

§  1807.  It  would  seem,  however,  that  this  doctrine  has  at  lengdi 
been  abrogated  by  Bule  18,  which,  after  enacting  '*  that  evesty 
application  for  an  order  for  inspection  of  documents  shall  be  to  a 
judge,''  goes  on  to  provide,  that, — "  except  in  the  case  of  doemn^its 
referred  to  in  the  pleadings  or  affidavits  of  the  party  against  wham 
the  application  is  made,  or  disclosed  in  his  affidavit  of  documents,— 
such  application  shall  be  founded  upon  an  affidavit  showing  of  whtt 
documents  inspection  is  sought,  that  the  party  applying  is  entitled 
to  inspect  them,  and  that  they  are  in  the  possession  or  power  of  the 
other  party."  Rule  19  provides,  that  "  if  the  party  from  whom  dis- 
covery of  any  kind  or  inspection  is  sought  objects  to  the  same,  or  a&j 
part  thereof,  the  court  or  a  judge  may, — ^if  satisfied  that  the  ti^t 
to  the  discovery  or  inspection  sought  depends  on  the  determinatiKi 


1  Wigr.  Disc.  §  293  ;  Storey  v.  Ld.  Q,  Lennox,  1  Myl.  &  Cr.  534 ;  Lamb  r. 
Orton,  22  L.  J.,  Cli.  713. 

•  Wigr.  Disc.  §§  293,  294  ;  Llewellyn  v.  Badeley,  1  Hare,  627  ;  Momoe  t 
Swaby,  2  Beav.  500  j  Gardner  v,  Dangerfield,  5  Beav.  389 ;  FeUdn  r.  Ld.  He^ 
bert,  30  L.  J.,  Ch.  798. 

»  Wigr.  Disc.  §  294.  See  Bnrbidge  v.  Robinson,  2  M.  &  GonL  244  ;  Bemdl 
V,  Sprye,  21  L.  J.,  Ch.  13  ;  1  De  Gex,  M.  &  G.  656,  S.  C. 

•  Wigr.  Disc.  §§  299—301 ;  Glover  r.  HaU,  2  PhilL  484 ;  Peile  r.  Stoddst, 
1  Hall  &  T,  207.  See  Adams  v.  Lloyd,  3  H.  &  N.  368 ;  Manby  c.  Bevicke,  8 
De  Gex,  M.  &  G.  476. 

'  Wigr.  Disc.  §  295 ;  Wright  v.  Vernon,  1  Drew.  344 ;  Hambrook  r.  Smitii, 
17  Sim.  209. 

•  Smith  t7.  D.  of  Beaufort,  1  FhiU.  209  ;  1  Haie,  507,  S.  C.  ;  Stainton  «^ 
Chadwick,  3  M.  &  Gord.  575  ;  13  Beav.  320,  S.  C. ;  Glascott  v.  Copper  IGnos' 
Co.,  11  Sim.  305 ;  Combe  v.  Corp.  of  London,  1  Y .  &  C,  Ch.  631 ;  15  L.  J^  Ch. 
80,  S.  C. ;  HarriB  v.  Hams,  4  Hare,  179. 
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of  any  issae  or  question  in  dispute  in  the  action,  or  that  for  any 
other  reason  it  is  desirable  that  any  issue  or  question  in  dispute  in 
the  action  should  he  determined  before  deciding  upon  the  right  to 
the  discovery  or  inspection, — order  that  such  issue  or  question  be 
determined  first,  and  reserve  the  question  as  to  the  discovery  or 
inspection."^ 

• 
§  1808.  Rule  20,  so  far  as  it  relates  to  discovery  or  inspection 

of  documents,  provides,  that  '^  if  any  party  fails  to  comply  with  any 

order  "  for  those  purposes,  he  shall  be  liable  not  only  to  attachment, 

bat,  if  a  plaintiff,  to  have  his  action  dismissed,'  and  if  a  defendant, 

to  have  his  defence  struck  out.'    Rule  21  provides,  that  ''  service 

of  an  order  for  discovery  or  inspection  made  against  any  party  on 

his  solicitor,  shall  be  sufficient  service  to  found  an  application  for  an 

attachment  for  disobedience  to  the  order.    But  the  party  against 

whom  the  application  for  an  attachment  is  made  may  show,  in 

answer  to  the  application,  that  he  has  had  no  notice  or  knowledge  of 

the  order.*'     Rule  22  provides,  that  ''  a  solicitor  upon  whom  an 

order  against  any  party  for  discovery  or  inspection  is  served  under 

the  last  rule,  who  neglects  without  reasonable  excuse  to  give  notice 

thereof  to  his  client,  shall  be  liable  to  attachment." 

• 

§  1809.  Where  documents  are  ordered  to  be  produced  for  pur- 
poses of  inspection,,  the  order  is  generally  confined  to  the  applicant 
himself  or  his  legal  adviser.  Still  the  law  does  not  require  such 
limitation  to  be  strictly  enforced  in  aU  cases ;  and  the  court  will 
occasionally  authorise  an  inspection  by  other  persons,  as,  for  in- 
stance, the  plaintiff's  land  agent,  even  though  he  be  himself  a 
witness  in  the  suit.^  So,  if  letters  be  written  in  a  foreign  language, 
the  aid  of  an  interpreter  may  be  called  in,  and  if  the  papers  to  be 
produced  be  engineering  plans,  a  surveyor  or  other  expert  will  be 
allowed  to  attend  the  inspection.^    So  where  documents  are  sus- 

>   See  Wood  v.  The  Anglo-Italian  Bk.,  34  L.  T.,  255,  in  C.  P. 

s  See  Bep.  of  Liberia  v,  Boye,  45  L.  J.,  Ch.  297 ;  L.  R.,  1  App.  Gas.  139, 

S.  C. 

*  See  ante,  §  530,  n.  1,  where  the  Rule  is  set  out  verbatim. 
«  Att-Gen.  «.  Whitwood  Local  Boaid,  40  L.  J.,  Ch.  592. 

•  Swansea  Vale  Ry.  Co.  v.  Budd,  1  Law  Rep.,  Eq.  274  ;  35  L.  J.,  Ch.  631, 
S.  C. 

5  D 
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that  the  party  against  whom  such  appEcation  is  made  shall  anma 
on  affidavit,^  stating  what  documents  he  has  in  his  possessioD  or 
power  relating  to  the  matters  in  dispute,  or  what  he  knows  as  to 
the  custody  they  or  any  of  them  are  in,  and  whether  he  objeeli, 
and  if  so,  on  what  grounds,  to  the  production  of  such  of  the  doct- 
ments  as  are  in  his  possession  or  power;  and  the  time  withii 
which  the  opposite  party  shall  return  such  affidavit  to  the  Cooit 
shaU  be  stated  in  the  order,  which  order  shall  be  served  bv  tk 
bailiff  of  the  court,  or  a  solicitor,  or  by  post." 

§  1812.  Bule  2  provides,  that  '^  the  party  against  whom  sock 
order  is  made  shall  fmswer  on  affidavit'  according  to  the  terms  of 
the  order,  and  send  the  affidavit  and  a  copy  thereof  to  the  r^;istzir, 
by  post  or  otherwise,  within  the  time  stated  in  the  order ;  and  the 
registrar  shall,  immediately  upon  receiving  such  affidavit,  file  the 
same,  and  transmit  by  post  or  otherwise  to  the  party  making  tk 
application,  the  copy  of  the  affidavit."  Rule  8  provides,  thtt 
*^  where,  after  such  last-mentioned  affidavit  is  filed,  the  pctf 
making  the  application  requires  a  further  order  thereon,  he  diaD 


is  annexed  marked  A.,  I  do  order  that  the  PlamtifF  [or  Defendant]  do  witbis 
days  answer  on  affidavit,  stating  what  documents  he  has  in  hi& 
possession  or  power  relating  to  the  matters  in  dispute  in  this  cause,  and 
he  knows  as  to  the  custody  they  or  any  or  either  of  them  are  in,  and 
he  objects,  and  if  so,  on  what  grounds,  to  the  production  of  sach  as  axe  in  bis 
possession  or  power.  And  I  farther  order  that  the  costs  of  this  applicatka  and 
of  the  discovery  shall  be  costs  in  the  cause." 

*  Form  66  is  as  follows  : — 

*'  I,     •  ,  of  ,  the  above-named  Plaintiff  [or 

Defendant],  make  oath  and  say : — 

1.  That  the  dociunents  hereinafter  set  forth  are  to  the  best  of  my  kaov- 

ledge  and  belief  the  only  dociunents  in  my  poeaeasion  or  pover 
relating  to  the  matters  in  dispute  in  this  action,  and  the  same  are  ii 
my  possession,  viz.  ; — 

A  letter  from  to  dated 

An  agreement  purporting  to  be  between  R  F.  and  G.  H. 
dated 

2.  I  do  not  object  to  the  production  of  the  said  documents,  or  any  or 

either  of  them,  [or  I  object  to  the  production  of  the  said  docamesttij 
[ory  if  not  to  aU  hut  to  iome  of  them,  ttaie  whick]  on  the  ioSkmiaf 
grounds,  that  is  to  say  [here  state  the  ground*  of  objeetiony* 
'  See  last  preceding  note. 
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apply  to  the  registrar  for  such  further  order,  and  if  there  he  no 
matter  of  fact  or  law  in  dispute  between  the  parties,  the  registrar 
shall  make  an  order  in  writing,  in  accordance  with  the  facts ;  but  if 
there  shall  be  any  matter  of  fact  or  law  in  dispute  between  the 
parties,  the  registrar  shall  transmit  both  affidavits  to  the  judge, 
who  shall  direct  the  registrar  to  give  notice,^  by  post  or  otherwise, 
to  both  parties,  of  a  time  and  place  when  and  where  he  will  hear 
the  application,  and  make  such  order  thereon  as  shall  be  just." 

§  1818.   Rule  4  provides,  that  *'  an  order^  for  the  production  of 


'  "  The  notice  of  application  for  further  onler  for  production,"  as  given  in 
Form  287  of  the  Cy.  Ct,  Rules,  1876,  is  as  follows  :— 

"Let  all  parties  concerned  attend  at  on  the 

day  of  ,  at  o'clock  in  the  forenoon,  on  the  hearing 

of  an  application  on  the  part  of  to  consider  the  objection  made 

by  the  affidavit  of  the  ,  filed  the  day  of  , 

pursuant  to  the  order  dated  the  day  of  ,  to  produce 

the  documents  set  forth  in  the  second  part  of  the  first  schedule  thereto  [or  m 

may  be]. 

Dated  this  day  of 

Registrar. 
To  the  Plaintiff  and  Defendant." 

'  *^  The  order  for  production  of  documents "  under  the  Rule,  as  given  in 
Form  286  of  the  Cy.  Ct.  Rules,  1876,  is  as  follows  :— 

**  Whereas  of  was  duly  summoned  under  a  summons 

of  this  Court  dated  the  day  of  ,  to  produce  at  the  trial  of 

thu  action  upon  this  day  of  the  following  papers  and 

docoments. 

[Here  ut  out  docwmenU  contained  in  eummons.] 

And  whereas  the  said  summons  was  duly  served  upon  the  said 
upon  the  day  of 

And  whereas  the  said  has  fjEuled  to  produce  the  said  documents 

above  set  out,  or  any  or  either  of  them  [or  has  failed  to  produce  the  following 
document,  ,  being  of  the  documents  above  set  out] : 

And  whereas  it  has  been  proved  to  the  satisiaction  of  this  Court  that  the 
docoments  above  set  out  [or  the  following  documents  being 

of  the  documents  above  set  out]  are  in  the  possession,  power,  or  control  of  the 
gaid  ,  and  that  they  relate  to  the  matters  in  dispute  in  this  action  : 

It  ifl  ordered  that  the  said  do,  on  or  before  the  day  of 

,  produce  and  leave  with  the  registrar  of  this  Court,  at  his  office  situate 
at  ,  the  said  following  documents,  namely,  ." 

The  lawyer,  who  takes  the  trouble  carefully  to  compare  these  several  Rules 
and  Forms,  will  perceive  how  disgracefully  they  have  been  drawn. 
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any  deed  or  document  shall  state  the  time  when  and  the  person  to 
whom  the  same  shall  be  produced,  and  it  may  fiorther  order  that  tk 
same  may  be  deposited  with  the  registrar  to  be  produced  at  mbj 
trial  or  hearing,  or  that  the  registrar  may  make  a  copy  thereof  far 
any  party."  Bnle  5  provides,  that  **  where  in  any  action  any  party 
is  desirous  of  inspecting  any  written  or  printed  document*  or  instil- 
ment, which  he  is  entitled  to  inspect,  relating  to  the  matter  ii 
question  in  such  action,  and  which  shall  be  in  the  poasesskm  a 
power  or  under  the  control  of  the  other  party,  such  first-mentmed 
party  may,  five  clear  days  before  the  hearing,  give  notice  to  Hie 
other  party  by  post  or  otherwise,  that  he  or  his  solicitor  desires  ]io 
inspect  any  such  document  or  instrument,  describing  the  same,  st 
any  place  to  be  appointed  by  the  other  party;  and  if  sudi  otber 
party  shall  neglect  or  refuse  to  appoint  such  place,  or  to  allow  eoA 
plaintiff  or  defendant  or  his  solicitor  to  inspect  such  document  or 
instrument  within  three  clear  days  after  receiving  such  notice,  the 
judge  may,  in  his  discretion,  on  the  day  of  trial,  adjourn  the  actioB, 
and  make  such  order  as  to  costs  as  he  shall  think  fit." 

§  1814.  Under  the  Friendly  Societies  Act,  1875,  powers  are 
conferred  on  the  County  Courts,  and  courts  of  summaiy  jiiri8&- 
tion,  and  also  on  the  chief  registrar  and  assistant  registnis  of 
Friendly  Societies,  to  determine  certain  disputes,  and  all  these 
fdnctionaries  have  vested  in  them  the  authority'of  granting  to  either 
party  such  discovery  as  to  documents,  and  otherwise,  or  sncli 
inspection  of  documents,  as  might  be  granted  by  any  court  of  lav 
or  equity."^ 

§  1815.  In  some  few  cases  &cility  is  given  for  the  inspeetaon  of  §^ 
private  documents  by  the  express  provisions  of  statutes.  Thus,  by 
§  5  of  the  Act  of  58  G.  8,  c.  141,  persons  liable  to  pay  annuities 
or  rent-charges,  certain  particulars  of  which  were,  prior  to  the  lOkh 
of  August,  1854,^  required  to  be  enrolled  in  Chancery,'  may  obtain 
a  copy  of  any  deed,  bond,  instrument,  or  other  assurance,  wheiebj 


1  38  &  39  v.,  c.  60,  §  22,  subs.  (e). 

>  When  17  &  18  Y.,  c.  90,  which  repeals  the  Acts  relating  to  the  Earr^xKBl 
of  Annuities,  was  passed.  >  See  ante,  §§  II23 — llfift. 
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the  axmnity  or  rent-charge  was  granted,  by  giving  twenty-one  days* 
notice  in  writing  to  the  person  entitled  to  such  annuity,  or  rent- 
charge,  and  by  paying  a  reasonable  sum  for  such  copy ;  and  the 
holder  of  the  original  instruments  is  directed  to  allow  the  person  to 
whom  such  copies  shall  be  sent,  to  examine  them  with  the  originals ; 
and,  in  the  event  of  the  payee  of  the  annuity  or  rent-charge,  or  the 
holder  of  the  original  instruments,  refusing  to  comply  with  these 
provisions,  application  may  be  made  to  any  judge  of  the  Queen's 
Bench  or  Conmion  Pleas  Divisions,  who  will  thereupon  make  such 
order  as  he  may  think  proper. 

§  1816.  With  respect  to  the  production  o{  documents  at  the  trial  §  1613 
little  need  here  be  said ;  for  since  parol  evidence  of  the  contents  of 
writings  cannot  be  given  as  primary  proof,  the  party  who  relies  upon 
a  document  must  either  produce  it,  or  give  such  satisfiEtctory  reason 
for  its  non-production  as  will  justify  him  in  having  recourse  to 
secondary  evidence.^  If,  therefore,  the  paper  be  lost  or  destroyed, 
or  if  its  production  be  physically  impossible  or  highly  inconvenient, 
the  particular  fact  relied  on  must  be  proved; '  if  it  be  in  the  custody 
of  a  stranger,  he  must  be  served  with  a  writ  of  subpoena  duces 
tecum ;'  and  if  it  be  in  the  hands  or  power  of  the  adverse  party, 
the  practice  in  general  is  to  give  him  or  his  solicitor  a  regular 
notice  to  produce  it  at  the  trial.^  Not  that,  on  proof  of  such  notice, 
the  adversary  is  compellable  to  furnish  evidence  against  himself; 
but  the  notice  is  given, — as  has  beei^  before  explained, — to  lay  a 
foundation  for  the  introduction  of  secondary  evidence  of  the  cop 
tents  of  the  document,  by  showing  that  the  party  has  done  all  in 
his  power  to  insure  its  production. 

§  1817.'  Where  notice  has  been  given  to  the  opponent  to  pro-  §  1614 
duce  papers  in  his  possession  or  power,  the  regular  time  for  calling 
for  [their  production  is  not  until  the  party  who  requires  them  has 
entered  upon  his  case ;  till  which  time  the  other  party  may,  in 


>  Ante,  §  428.    Ab  to  the  effect  of  prodncing  a  document  to  a  witness  under 
CTOW-exammation,  see  ante,  §§  1413, 1446, 1452. 

>  Ante,  §§  428, 429,  438.  '  Ante,  §  467. 

*  Ante,  §  440,  et  seq.  '  Gr.  £v.  §  563,  in  part. 
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strictness,  refose  to  prodnce  them,  and  no  cross-examixuKtian  ts  to 
their  contents  is  then  allowable.^     Still,  it  is  considered  rigoiOH 
to  insist  upon  this  rule,  and  as  a  close  adherence  to  it  would  be 
prodnctiye  of  inconvenience,  the  judges  are  veiy  unwiUing  to  enfime 
it.'    The  production  of  papers  upon  notice  does  not  make  tfaem 
evidence  in  the  cause,  unless  the  party  calling  for  them  inapedi 
them,  so  as  to  become  acquainted  with  their  contents ;    in  whidi 
case  he  is  obliged  to  use  them  as  his  evidence,'  at  least  if  tfaej  be  ut 
any  way  material  to  the  issue.^    The  reason  for  this  role  is,  thft 
it  would  give  an  unconscionable  advantage  to  a  party,  to  enable  bin 
to  pry  into  the  afEedrs  of  his  adversary,  without  at  the  same  time 
subjecting  him  to  the  risk  of  making  whatever  he  inspects  evidence 
for  both  parties. 

§  1818.  If  a  party,  after  notice,  declines  to  produce  a  docomeit,  { H8 
when  formally  called  upon  to  do  so,  he  will  not  afterwards  be  allowted 
to  change  his  mind ;  and  therefore,  if  he  once  refuses,  he  cannot, 
when  his  opponent  has  proved  a  copy,  and  is  about  to  have  it  read, 
produce  the  original,  and  object  to  its  admissibility  vnthout  tbe 
evidence  of  an  attesting  witness.^  Neither,  after  such  refusal,  wiD  be 
be  permitted  to  put  the  document  into  the  hands  of  his  oppon^af  s 
witnesses  for  the  purpose  of  cross-examination,^  or  to  produce  and 
prove  it  as  part  of  his  own  case.^  The  same  rule  prevails  where  i 
party  determines  upon  keeping  back  a  chattel,  when  called  upoo 
under  notice  to  produce  it.® 


»  Graham  v,  Dyster,  2  Stark  R.  23. 

*  Sideways  v.  Dyson,  2  Stark.  R.  49 ;  Calvert  v.  Flower,  7  C.  &  P.  3S6,  prf 
Ld.  Denman. 

'  Calvert  v.  Flower,  7  C.  &  P.  386 ;  Wliarom  v.  Routledge,  5  Esp.  235,  per 
Ld.  Ellenborougli. 

*  Wilson  V.  Bowie,  1  C.  &  P.  10,  per  Park,  J.  See  Sayer  t?.  Kitchen,  1  E«p. 
210. 

»  Edmonds  v,  Challis,  7  Com.  B.  413,  439 ;  6  Dowl.  &  L.  581,  59e»  a  C. ; 
Jackson  v,  Allen,  3  Stark.  R.  74. 

«  Doe  V.  Cockell,  6  C.  &  P.  527,  528,  per  Alderson,  B. 

'  Doe  V,  Hodgson,  12  A.  &  £.  135  ;  2  M.  &  Rob.  283,  S.  C.  ;  CoUiiM  r. 
Gashon,  2  Fost.  &  Fin.  47,  per  Byles,  J. 

*  Le'vids  V.  Hartley,  7  C.  &  P.  405,  per  Ld.  Abinger.  There  notice  was  giTca 
to  produce  a  dog  for  the  purpose  of  identification. 
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§  1819.^  When  the  instromenty  on  its  production,  appears  to  §  1616 
have  been  aUered,  it  is  a  general  mle  that  the  party  offering  it  in 
evidence  must  explain  this  appearance,  if  he  be  called  upon  to  do  so 
by  the  issue  raised,^  and  if  the  instrument  be  not  admitted  by  his 
opponent  under  notice ;'  because,  as  every  alteration  on  the  face  of 
a  written  instrument  renders  it  suspicious,  it  is  only  reasonable  that 
the  party  claiming  under  it  should  remove  the  suspicion/    If  the 
alteration  be  noted  in  the  attestation  clause  as  having  been  made 
before  the  execution  of  the  instrument,  it  is  sufficiently  accounted 
for,  and  the  credit  of  the  instrument  is  restored.^    It  was  formerly 
a  presumption  of  law,  that  an  interlineation,  if  nothing  appeared  to 
the  contrary,  had  been  made  contemporaneously  with  the  execution 
of  the  instrument;^  and  this  presumption  still  prevails  in  the  case 
of  a  deed,  because  a  deed  cannot  be  altered  after  its  execution 
without  fraud  or  wrong,  and  fraud  or  wrong  is  never  assumed  with- 
out some  proof  J    Indeed,  it  may  be  laid  down  as  a  general  rule, 
that  wherever  it  is  an  offence  to  alter  a  document  after  it  has  been 
completed,  the  law  presumes,   prim4  facie,  that  any  alteration 
apparent  on  it  was  made  at  such  a  time  and  under  such  circum- 


>  Or.  £v.  §  564,  m  part. 

*  Parry  v.  Nicholson,  13  M.  &  W.  779,  per  Parke,  B. 
»  Freeman  v.  Steggall,  14  Q.  B.  202  ;  ante,  §  776. 

*  Henman  v.  Dickinson,  5  Bing.  183 ;  2  M.  &  P.  289,  S.  C.  ;  Cliffonl  v. 
Parker,  2  M.  &  Gr.  910  ;  Lond.  &  Bright.  Ry.  Co.  r.  Fairclough,  id.  706,  per 
Tindal,  C.  J. ;  Ld.  Falmouth  v.  Roberts,  9  M.  &  W.  471. 

*  With  respect  to  some  few  instruments  the  Legislature  has  expressly  declared 
that  all  alterations  made  therein  shall  be  void,  unless  they  be  duly  attested. 
Thus  the  Merchant  Shipping  Act  of  1854,  17  &  18  V.,  c.  104,  enacts  in  §  163, 
that  **  Every  erasure,  interlineation,  or  alteration  in  any  such  agreement  with 
seamen  as  is  required  by  the  thirtl  part  of  this  Act  (except  additions  so  made 
aa  hereinbefore  directed  for  8hip])ing  sulistitutes  or  persons  engaged  subsequently 
to  the  first  departure  of  the  ship)  shall  be  wholly  ino|x:rative,  unless  proved  to 
have  been  made  with  the  consent  of  all  the  ])erson8  interested  in  such  erasure, 
interlineation,  or  alteration,  by  the  written  attestation  (if  made  in  her  Majesty's 
dominions)  of  some  shipping  master,  justice,  officer  of  customs,  or  other  public 
functionary,  or  (if  made  out  of  her  Majesty's  dominions)  of  a  British  consular 
officer,  or,  where  there  is  no  such  officer,  of  two  respectable  British  merchants." 

*  Trowel  v.  Castle,  1  Keb.  22.    As  to  alterations  in  wills,  see  ante,  §  164. 

7  Doe  V.  Catomore,  16  Q.  B.  745  ;  Simmonds  v.  Rudall,  1  Sim.  N.  S.  136, 
per  Ld.  Cranworth. 
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stances  as  not  to  constittite  an  offence.^  With  respect,  however,  to 
a  bill  of  exchange,  or  a  promissoiy  note,  the  law  presumes  nothing,' 
but  leaves  the  jury  to  decide,  first,  by  inspecting  the  instrameDt 
itself,  whether  any  alteration  has  been  made ;  and  then,  on  eoi- 
sidering  the  extrinsic  evidence  offered,  at  what  time,  and  under 
what  circumstances,  such  alteration,  if  any,  was  made.'  TheieliEt 
qnestions  cannot  be  solved  by  the  jury  on  the  mere  inspediooof 
the  writing,  for  jories  must  decide,  not  on  conjectoie,  but  ci 
proof.* 

§  1820.  The  role  of  law  applicable  to  this  sabject,  is,  tint  iBf  j -^ 
material  aUeroHon  in  a  written  instmment,  whether  madd  If  i 
party  or  a  stranger,  is  feital  to  its  validity,  provided  it  were  aade 
after  its  execution,  and  without  the  privity  of  the  party  to  le 
affected  by  it,  and  perhaps,  also,  with  this  additional  proviflo,  tU 
the  alteration  was  made  while  the  instrument  was  in  the  posse- 
sion, or  at  least  under  the  control,  of  the  party  seeking  to  eofone 
it.^  This  rule, — which  was  originally  propounded  with  resped  to 
deeds,^  probably  because  in  former  days  most  written  engige- 
ments  were  drawn  in  that  form,^ — ^has  since  been  extended  to 
negotiable  securities,^  bought  and  sold  notes,'  guarantees,^  ib^ 
policies  of  assurance ;  ^^  and   may  now  be  said  to  apply  eqailj 

'  R.  V,  Gordon,  Pearce  &  D.  586,  591.  There  an  affidavit  was  produced  iii 
an  interlineation  on  it. 

'  Johnson  v.  D.  of  Marlborough,  2  Stark.  K  278,  per  Abbott,  J. 

»  Bishop  V.  Chambre,  M.  &  M.  IIC  ;  3  C.  &  P.  55,  S.  C. ;  Taylor  r.  Ko«h. 
6  C.  &  P.  273 ;  Carias  v.  Tattersall,  2  M.  &  Gr.  890.  All  theee  questiow  « 
of  course  determined  in  the  first  instance  by  the  court,  when  they  we  nid 
upon  a  preliminary  objection  to  the  admissibility  of  the  instroment ;  bottlwr 
are  again  open  to  the  jury.     Ross  «.  Gould,  6  GreenL  204. 

*  Knight  V.  Clements,  8  A.  &  E.  215 ;  3  N.  &  P.  375,  S.  C;  Cliffori'. 
Parker,  2  M.  &  Gr.  909 ;  Byrom  v.  Thompson,  11  A.  &  K  33. 

*  Davidson  v.  Cooper,  11  M.  &  W.  778,  799,  802  ;  13  M.  &  W.  343,  S.  C.bf 
Ex.  Ch.    See  post,  §§  1827—1829.  •  Pigof s  case,  11  Bep.  87. 

'  Master  v.  Miller,  4  T.  R.  330,  per  Ld.  Kenyon. 
»  Id. ;  2  H.  BL  141,  S.  C.  in  error. 

*  Powell  V.  Divett,  15  East,  29 ;  Mollett  v.  Wackerbarth,  5  Com.  B.  181. 
^  Davidson  t;.  Cooper,  11  M.  &  W.  778. 
"  Forshaw  v.  Chabert,  3  B.  '&  B.  158 ;  6  Moore,  369,  S.  C. ;  Fairlie  t 

Christie,  7  Taunt.  416 ;  1  Moore,  114 ;  Holt,  N.  P.  R.  331,  S.  C. ;  (iuapbellt 
Christie,  2  Stark.  R.  64,  per  Ld.  EUenborough. 
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to  all  written   instroments,   which   constitute   the   eyidence   of 
contracts.^ 

§  1821.3  The  grounds  of  this  doctrine  are  twofold.  The  first  §  1618 
is  that  of  public  policy,  which  dictates  that  no  man  should  be 
permitted  to  take  the  chance  of  committing  a  fraud,  without 
running  any  risk  of  losing  by  the  event  in  case  of  detection.' 
The  other  is,  to  ensure  the  identity  of  the  instrument,  and  pre- 
vent the  substitution  of  another,  without  the  privity  of  the  party 
concerned.^  Besides  these  grounds,  which  are  common  to  all 
altered  written  instruments,  a  third  reason  for  the  rule,  chiefly  as 
it  applies  to  bills  of  exchange  and  promissory  notes,  may  be  found 
in  the  necessity  which  obtains  for  protecting  the  revenue  arising 
from  the  stamp  laws ;  ^  but  with  respect  to  these  laws,  it  should 
be  observed,  that  it  is  immaterial  whether  the  alteration  were  made 
with  or  without  the  consent  of  the  parties  to  the  instrument/ 

§  1822.  In  saying  that  an  instrument  will  be  rendered  void  §  1619 
by  any  material  alteration,  indefinite  language  is  of  necessity  em- 
ployed, but  a  short  reference  to  some  of  the  leading  cases  on  this 
subject,  will  serve,  in  a  great  measure,  to  explain  what  constitutes 
materiality.  Thus,  any  alteration  in  negotiable  securities,  as  to 
the  date,^  amount,  or  time  of  payment ;  ^  the  addition  of  a  claim 
for  a  specific  rate  of  interest ; '  the  insertion  of  words  to  limit  or 
vary  the  consideration  as  originally  expressed ;  ^^  the  introduction 
of  a  place  for  payment,  though  the   acceptance  still   remains  a 


>  Davidaon  v.  Cooper,  11  M.  &  W.  802. 
'  Gr.  Ey.  §  665,  as  to  first  six  lines. 

*  Master  v.  Miller,  4  T.  R.  3S9,  per  Ld.  Eenyon. 

*  Sanderton  v.  Symonds,  1  B.  &  B.  430,  per  Dallas,  C.  J. 

*  Mason  v.  Bradley,  11  M.  &  W.  394,  per  Parke,  B. ;  Davidson  «.  Cooper,  id. 
787,  per  id.  •  Bowman  v,  Nichol,  6  T.  R.  537. 

7  Outhwaite  v.  Lnntley,  4  Camp.  179,  per  IxL  Ellenborough ;  Walton  v. 
Hastings,  id.  223 ;  1  Stark.  R.  215,  S.  C,  per  id. ;  Cardwell  v.  Martin,  9  East, 
180 ;  Master  v.  Miller,  4  T.  R.  320  ;  2  H.  Bl.  140,  S.  C. ;  Vance  v.  Lowther, 
45  L.  J.,  Ex.  200 ;  L.  R,  1  Ex.  D.  176,  S.  C. 

*  Bowman  «.  Nichol,  5  T.  K  537  ;  Alderson  v.  Langdale,  3  B.  &  Ad.  660. 

*  Wanington  v.  Early,  2  E.  &  B.  763. 
M  y«ni  V.  Williams,  10  East,  431. 
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general  acceptance;^  the  sabstitution  of  one  place  for  anoiher;' 
the  converting  a  joint,  into  a  joint  and  seyeral,  responsibility;' 
the  affixing  an  additional  maker's  name  to  a  joint  and  seTeral 
note  after  it  has  issued ;  ^  or,  it  seems,  the  catting  off  the  signa- 
ture of  one  of  several  co-promisers  in  a  joint  and  several  note ;  ^ — 
will,  at  common  law,  as  against  any  party  not  consenting  thereto, 
invalidate  the  instrument,  even  in  the  hands  of  an  innoooit 
holder ;  and  will  for  the  most  part  prove  equally  fiatal,  by  virtue 
of  the  stamp  laws,  though  made  by  consent  of  all  parties/  So, 
where  a  sold  note  was  altered,  without  the  knowledge  of  the  par- 
chaser,  by  inserting  an  additional  term  into  the  contract,^ — and 
where  an  agreement  was  apparently  converted  into  a  deed,  by 
affixing  seals  to  the  signatures  of  the  parties,^ — ^the  respective  is- 
struments  were  held  to  be  vitiated ;  and,  in  short,  any  alteration 
which  causes  an  agreement  or  other  writing  to  speak  a  langoage 
different,  in  legal  effect,  from  what  it  originally  spoke,  is 


§  1828.  On  the  other  hand,  the  insertion  of  such  words  as  the  ^  II 
law  would  supply,  or  such  as  are  altogether  inoperative,  or  such 
as  are  necessary  to  correct  an  obvious  error,^  will  not  constituta 


^  Macintosh  v,  Haydon,  Ky.  &  M.  362,  per  Abbott,  C.  J. ;  Buichfidd  c 
Moore,  3  E.  &  B.  683  ;  Desbrowe  t;.  Wetherby,  1  M.  &  Rob.  438,  per  Tiniil, 
C.  J. ;  S.  C.  nom.  Desbrow  v,  Wetherley,  6  C.  &  P.  758 ;  Taylor  v,  Moeeky,  1 IL 
&  Rob.  439,  n.,  per  Ld.  Lyndhurst,  C.  B. ;  6  C.  &  P.  273,  S.  C. ;  Crotty  r. 
Hodges,  4  M.  &  Gr.  561  ;  5  Scott,  N.  R.  221,  S.  C. ;  Cowie  v.  HalMll,  4  B.  4 
A.  197  ;  3  Stark.  R.  36,  S.  C.    See  1  &  2  G.  4,  c.  78,  §  1. 

«  Tidmarsh  v.  Grover,  1  M.  &  Sel.  736  ;  R.  v.  Treble,  2  Taunt  329  ;  R.  & 
R.  164,  S.  C. 

»  Perring  v.  Hone,  4  Bing.  28  ;  12  Moore,  135  ;  2  C.  &  P.  401,  S.  C. 

*  Gardner  v.  Walsh,  5  £.  &  B.  83 ;  ovemillng  Cutton  v.  Simpeon,  8  A.  &  E. 
136 ;  3  N.  &  P.  248,  S.  0.  See  Gould  v.  Coombs,  1  Com.  B.  543  ;  Ex  parte 
Yates,  In  re  Smith,  27  L.  J.,  Bkptcy.  9  ;  2  De  Gex  &  J.  191,  S.  C. 

*  Mason  v.  Bradley,  11  M.  &  W.  590.  See  Nicholson  v.  Revill,  4  A.  &  E 
675 ;  6  N.  &  M.  192,  S.  C.  The  removing,  however,  of  the  seal  of  oiie  U 
several  obligors,  does  not,  in  the  case  of  a  several  bond,  render  it  void  as  to  the 
others.  Collins  v.  Prosser,  1  B.  &  C.  682  ;  3  D.  &  R.  112,  S.  C.  See,  aki. 
Caldwell  v.  Parker,  I.  R.  3  Eq.  519. 

•  Chit,  on  Bills,  181—185  ;  1  Smith,  L.  C.  776,  811,  et  seq. 

'  Powell  V.  Divett,  15  East,  29 ;  Mollett  v,  Wackerbarth,  5  Com.  B.  181. 

•  Davidson  v.  Cooper,  11  M.  &  W.  784  ;  13  M.  &  W.  363,  S.  C,  in  Ex,  CL 
"  See  Bluck  v.  Gompertz^  7  Ex.  R.  862. 
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a  material  alteration,  even  though  made  without  consent ;  neither 
Tvill  an  instrument  he  ayoided  hy  virtue  of  the  stamp  laws,  though 
it  be  altered  after  execution  in  a  material  particular,  provided 
the  parties  agree  to  make  such  alteration,  in  order  to  correct  a 
mistake,  and  in  furtherance  of  their  original  intention.      Thus, 
where,  subsequent  to  the  execution,  of  a  policy,  the  insured  in- 
serted  some  words  which  gave  him  no  power  to  do  any  one  thing 
-which  he  could  not  have  done  under  the  policy  as  it  originally 
stood,  the  court  held  that  the  instrument  was  not  vacated ;  ^  and 
where  the  words  ''  by  demand  '*  were  added  to  a  proipissory  note, 
which  originally  expressed  no  time  for  payment,  this  alteration, 
as  it  did  not  change  the  legal  effect  of  the  instrument,  was  held 
not  to  vitiate  it,  though  the  words  were  added  by  the  payee  with- 
out the  assent  of  the  maker.^    Again,  the  insertion  or  alteration 
of  a  place  for  payment  in  a  bill  of  exchange,  though  made  after 
its  acceptance,  will   not   invalidate   the   instrument,  at  least  as 
against  the  acceptor,  provided  the  words  be  added  or  altered  by 
the  acceptor,  or  with  his  consent.'     So,  filling  in  the  date  of  a 
warrant  of  attorney  after  execution,  will  not  avoid  the  instrument, 
for  the  parties  must  clearly  have  intended  that  the  date  should  be 
inserted.^    So,  in  a  bond  conditioned  for  the  payment  of  lOOi., 
where  the  word  **  hundred  "  had  been  accidentally  omitted  in  the 
second  place  in  which  the  sum  was  mentioned,  its  insertion  by  a 
stranger  was  held  to  be  immaterial ;  ^  and  where,  in  a  note  in- 
tended to  be  negotiable,  the  words  ''  or  order  *'  had  been  left  out 
by  mistake,  their  insertion  by  the  holder,  with  the  consent  of  the 
maker,  was  held  neither  to  vitiate  the  instrument  nor  to  render  a 
new  stamp  necessary.^ 


»  Sanderson  v,  SymondH,  1  B.  '&  B.  426  ;  4  Moore,  42,  S.  C, ;  Clapham  v. 
Cologan,  3  Camp.  382,  per  Ld.  Ellenborough. 

«  Aldoiw  V.  Comwell,  3  Law  Rep.,  Q.  B.  673 ;  37  L.  J.,  Q.  B.  201 ;  and  9  B. 
&  S.  607,  S.  C. 

»  Walter  v,  Cubley,  2  C.  &  M.  151  ;  Stevens  v.  Lloyd,  M.  &  M.  292,  per  Ld. 
Tentenlen  ;  Jacob  v.  Hart,  6  M.  &  Scl.  142. 

♦  Keane  v.  Smalllione,  17  Com.  B.  179. 
»  Waugh  V.  Busaell,  5  Taunt  707. 

•  Byrom  v.  Thompson,  11  A.  &  E.  31 ;  Kershaw  v.  Cox,  3  Esp.  246 ;  Hame- 
lin  V.  Bruck,  9  Q.  B.  306  ;  Jacob  v.  Hart,  6  M.  &  Sel.  142  ;  Brutt  r.  Picard,  Ry, 
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§  1824.  It  is  noty  faoweYer,  on  ereiy  oecaskm  of  a  nn-rr  iiaai-  > 
ing  an  instnunent  in  eyideneey  that  he  is  bound  u> 
material  alteration  that  appears  iqpon  its  fi^e ;  bat  oDiw 
occasions,  when  he  is  seeking  to  enforce  it,  or  cJnimimy  s 
under  it.  The  extent  and  meaning  of  this  role  macj  be  veD 
trated  by  the  following  cases.  A  party  became  tenant  of  a 
from  year  to  year,  and  snbaeqnently  signed  an 
ing  the  mode  of  tillage.  His  landlord  brought  an 
cnltiTating  the  land  according  to  the  terms  of  the 
the  instrnmf  nt,  when  produced,  contained  an  erasure  in  the 
bendnm,  the  term  of  years  being  altered  from  ser^i  to 
The  court  decided  that  the  landlord  was  not  bound  to 
this  alteration,  because  the  tenant  held  the  fiirm  nnder  a 
agreement,  which  incorporated  only  so  much  of  the  vrittea  ii- 
strument  as  was  applicable  to  a  yearly  holding,  and  conse^ncadJT 
it  was  quite  immaterial  whether  seyen  or  fourteoi  jean  wcr 
mentioned  in  that  instrument.  The  simple  contract  whidi  the 
parties  had  entered  into  was,  that  the  tenant  should  fium  Ae  hai 
according  to  certain  written  stipulations.  **  The  rale  of  kw.** 
said  Mr.  Baron  Parke,  '^  applies  where  the  obligation  is  by  leaaoo 
of  the  instrument ;  here  the  obligation  is  by  reason  of  the  parol 
contract  of  the  parties,  quite  independent  of  the  subscription  of  tha 
paper,  and  arising  from  the  occupation  of  the  land  upon  all  the 
terms  of  that  instrument  which  are  applicable  to  a  t^umcy  frvBi 
year  to  year,  as  to  which  an  alteration  in  the  term  of  years  is 
wholly  immaterial.''  ^ 

§  1825.  So,  in  the  case  of  Hutchins  v,  Scott,'  which  was  an  §ISI 
action  for  an  excessive  distress,  the  plaintiff,  in  order  to  pioi« 
the  amount  of  rent  really  due,  put  in  the  agreement  for  the  lease 
of  a  house,  No.  85,  which  was  in  fact  the  house  occupied  by  him. 


&  M.  37  ;  Robinson  v.  Touray,  1  M.  &  Sel.  217  ;  Faiquhar  v,  Southey,  IL  k 
M.  14 ;  Eagleton  v.  Qutteridge,  11  M.  &  W.  465.  For  American  cases  oon- 
— <^od  with  this  subject,  see  Hunt  v.  Adams,  6  Mass.  519,  522  ;  Smitb  c 

T,  5  Mass.  538 ;  Hale  v.  Buss,  1  Qreenl.  335 ;  Enapp  «.  Maltby,  13 

587  ;  Brown  v.  Pinkham,  18  Pick.  172. 

.  Falmouth  v.  Boberts,  9  M.  &  W.  471.    See,  also,  Fftttmson  ti  LucUcy, 

y  Bep.,  Ex.  330.  «  2  M.  &  W.  809. 
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The  number  originally  inserted  in  the  instrument  was  88,  and  the 
jury  found  that  this  had  been  altered  to  85  after  the  execution  of 
the  agreement,  and  without  the  defendant's  knowledge.  The  court 
held  that,  as  the  demise  was  admitted  on  the  record,  the  altered 
agreement  might  be  giyen  in  evidence  to  show  the  terms  of  the 
holding.  "  I  do  not  think,"  said  Lord  Abinger,  ''  when  the  case  is 
rightly  understood,  that  the  question  arises,  whether  an  alteration 
even  by  the  plaintiff  ought  to  avoid  the  agreement.  If  it  does,  the 
only  consequence  would  be,  that  it  would  be  impossible  for  him  to 
maintain  an  action  upon  it  as  on  a  demise ;  but  it  is  quite  a  dif- 
ferent question,  whether  it  can  be  given  in  evidence.  It  may  be 
void  for  the  purpose  of  taking  a/n  interest  under  it,  hut  nevertheless 
admissible  to  prove  a  collateral  fact}  *  *  *  No  case  has  gone  the 
length  of  saying  that,  when  a  deed  is  altered,  and  thereby  vitiated, 
it  ceases  to  be  evidence :  it  may  be  so  with  reference  to  the  stamp 
law^.  *  *  *  Here,  however,  it  is  sufficient  to  decide,  that  this 
agreement  was  evidence  to  prove  the  terms  of  the  holding ;  and 
there  was  no  evidence  of  any  other  holding  than  that  of  the  house 
No.  85."  « 

§  1826.  So  also,  a  deed  is  not  rendered  inadmissible  by  altera-  §  1623 
tion,  if  it  be  produced,  ''  merely  as  proof  of  some  right  or  title 
created  by,  or  resulting  from,  its  having  been  executed ;  ^  as  in  the 
case  of  an  ejectment  to  recover  lands  which  have  been  conveyed  by 
lease  and  release.  There,  what  the  plaintiff  is  seeking  to  enforce  is 
not,  in  strictness,  a  right  under  the  lease  and  release,  but  a  right 
to  the  possession  of  the  land,  resulting  from  the  fact  of  the  lease 
and  release  having  been  executed.  The  moment  after  their  execu- 
tion the  deeds  become  valueless,  so  far  as  they  relate  to  the  passing 
of  the  estate,  except  as  affording  evidence  of  the  fact  that  they  were 
executed.  If  the  effect  of  the  execution  of  such  deeds  was  to  create 
a  title  to  the  land  in  question,  that  title  cannot  be  affected  by  the 
snbsequent  alteration  of  the  deeds.     But  if  the  party  is  not  pro- 


>  See,  also,  Agricult.  Cattle  Ins.  Co.  v.  Fitzgerald,  16  Q.  £.  432. 
«  8  M.  &  W.  816—817. 

'  See  Agricult  Cattle  Ins.  Co.  v.  Fitzgerald,  16  Q.  B.  432 ;  Ld.  Ward  v. 
L*uJiiley,  29  L.  J.,  Ex.  322  ;  5  H.  &  N.  87,  S.  C. 
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ceeding  by  ejectment  to  recoTer  the  land  conyeyed,  but  is  suing  the 
grantor  under  his  covenants  for  title,  or  other  coyenants  oontained 
in  the  release,  then  the  alteration  of  the  deed  in  any  material  poiit 
after  its  execution,  whether  made  by  the  party  or  by  a  stnmger, 
would  certainly  defeat  the  right  of  the  party  suing  to  reooTer."^ 
In  like  manner,  if  the  estate  lies  in  grant,  as  a  watercourse,  and 
cannot  exist  without  deed,  it  is  said  that  any  alteration  by  the 
party  claiming  the  estate  will  avoid  the  deed  as  to  him,  and  tfait 
therefore  the  estate  itself,  as  well  as  all  remedy  upon  the  deed,  will 
be  utterly  gone.' 

§  1827.  In  the  case  of  Davidson  v.  Cooper  above  cited,'  the  §0 
old  doctrine,  that  every  material  alteration  of  an  instrum^it,  em 
by  a  stranger,  and  without  the  privity  of  either  party ^  avoids  thtt 
instmment,  has  been  recognised  and  adopted  by  the  Cooit  cf 
Exchequer,  and  has  been  held  to  apply  in  all  cases,  tchere-Ai 
altered  instrument  is  relied  on  as  tlie  foundation  of  a  right  somgkt  &> 
be  enforced.^  The  supporters  of  this  doctrine  contend  that  it 
creates  no  real  hardship,  since  the  party  whose  right  of  action  is 
defeated  by  the  alteration  has  his  remedy  by  an  action  en.  the 
case  against,  the  spoliator ;  ^  but  this  argument  is  entitled  to  Kttle 
weight,  since  the  spoliator  may  either  be  a  child,  or  other  ine- 
sponsible  agent,  or  be  utterly  incompetent  to  pay  any  damages; 
and  if  it  be  farther  urged,  as  was  done  by  the  judges  of  the  Ex- 
chequer Chamber  in  the   same   case,^  that  the  party  who  has 


*  Davidson  v.  Cooper,  11  M,  &  W.  800,  per  LdL  Abinger.  See,  abo,  Ik. 
Leyfield's  case,  10  Rep.  88 ;  Bolton  v.  Bp.  of  Carlisle,  2  H.  Bl.  259  ;  Doe  t; 
Hirst,  3  Stark,  R.  60. 

9  More  V.  Salter,  3  Bulst.  79,  per  Coke,  C.  J. ;  Roll.  R.  188  ;  Lewis  r.  Paja. 
8  Cowen,  71.  '  Ante,  §  1880.  ' 

*  Davidson  v.  Cooper,  11  M.  &  W.  779,  800  ;  Crookewit  r.  Fletcher,  96  L.  J., 
Ex.  163  ;  Bk.  of  Hindos.,  China,  &  Japan  v.  Smith,  36  L.  J.,  C.  P.  241. 

»  Markham  v.  Gonaston,  Cro.  El.  626  ;  11  M.  &  W.  791. 

«  "  After  mtich  doubt,  we  think  the  judgment  (of  the  Ct  of  Ex.)  right.  Tbf 
strictness  of  the  rule  on  this  subject,  as  laid  down  in  Pigof  s  case,  can  onlr  he 
explained  on  the  principle,  that  a  party,  who  has  the  custody  of  an  imMtnamtat 
made  for  his  benefit,  is  hound  to  preserve  it  in  its  original  state.  It  is  hi^f 
important  for  preserving  the  purity  of  legal  instruments,  that  this  pnntipif 
should  be  borne  in  mind,  and  the  rule  adhered  to.    The  party  who  may  snflbr 
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the  instrament  in  his  possession  is  bound  to  take  proper  care 
of  it,  this  at  least  assumes  that  the  alteration  is  made  while  the 
instmment  is  in  his  custody,  and  consequently  cannot  support  the 
broad  proposition  stated  above.  Indeed,  it  may  perhaps  be  still 
questioned,  whether  the  sound  rule  of  law  can  be  carried  further 
than  this,  that  any  party,  seeking  to  enforce  a  right  under  a  written 
instrument,  is  so  fiur  responsible  for  any  material  alteration  appa- 
rent on  its  fiEu^,  as  to  be  bound  to  show  that  it  was  made,  either 
before  its  execution,  or  at  a  time  when  the  instrument  was  not 
in  bis  possession,  or  under  his  control ;  and  that,  unless  he  can 
establish  one  or  other  of  these  fisuits,  the  instrument  will  be 
vitiated. 

§  1828.  However,  since  the  case  of  Davidson  v.  Cooper,^  it  §  1625 
appears  to  be  clearly  established  in  England,  that  no  party  can 
rely  on  a  document  which  has  been  altered  while  in  his  custody, 
though  he  be  in  a  position  to  prove  most  positively,  that  the 
alteration  was  the  effect  of  pure  accident  or  mistake,  or  was  *made 
without  bis  privity  or  consent  by  some  person,  over  whom  he 
could  exercise  no  control.  Yet  this  doctrine  surely  accords  but 
little  with  common  notions  of  justice  and  equity,^  and  is,  more- 
over^  scarcely  consistent  with  several  cases,  decided  in  conformity 
with  the  custom  of  merchants,  in  which  it  has  been  held,  that  the 
cancellation  by  mistake  of  a  cheque  or  bill  does  not  invalidate  the 
instrument.^     The  doctrine  is  also  opposed  to  the  case  of  Lady 


has  no  right  to  complain,  since  there  cannot  be  any  alteration  except  through 
fraud  or  laches  on  his  part."  Per  Ld.  Denman,  in  pronouncing  the  judgment 
of  the  Ex.  Ch.,  13  M.  &  W.  352. 

»  11  M.  &  W.  778;  13  id.  343,  S.  C. 

*  It  deserres  notice  that  in  New  York  the  above  doctrine  is  rejected,  the  law 
being  as  follows  ; — "  The  party  producing  a  writing  as  genuine  which  has  been 
altered,  or  appears  to  have  been  altered,  after  its  execution,  in  a  pait  material 
to  the  question  in  dispute,  must  account  for  tlie  appearance  or  alteration.  He 
may  show  that  the  alteration  was  made  by  another  wiUiout  his  concurrencef  oi 
was  made  with  the  consent  of  the  parties  affected  by  it,  or  otherwise  properly 
or  innocently  made,  or  that  the  alteration  did  not  change  the  meaning  or  lan- 
l^iage  of  the  instrument.  If  he  do  that,  he  may  give  the  writing  in  evidence, 
but  not  otherwise."    Code  Civ.  §  1794. 

»  Raper  t.  Birkbeck,  15  East,  17  ;  Femandey  «.  Glynn,  1  Camp.  426 ;  Wil- 

5  K 
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ArgoU  V.  Cheney,^  where  a  deed  to  lead  the  uses  of  a  recoTeiy  ms 
held  good,  though  the  seals  had  been  torn  off  by  a  little  boy ;  and 
to  the  case  of  Henfree  v.  Bromley,^  where  an  award  was  snstaiDei 
though  the  umpire,  after  it  had  been  made,  altered  the  amount, 
leaving  the  original  sum  awarded  still  legible.  It  must,  howeret, 
be  conceded,  that  these  last  two  decisions  are  of  less  authoritv  « 
this  particular  point,  as  they  possibly  turned  on  the  distinctkn 
mentioned  above,  between  an  instrument  constituting  the  fonndatkoi 
of  a  right,  and  that  which  simply  furnishes  evidence  of  some  li^t, 
resulting  from  its  execution.^ 

§  1829.  Be  this  as  it  may,  it  certainly  deserves  notioe,  that,  [ 
according  to  a  decision  in  the  Irish  Court  of  Exchequer,  an  institi- 
ment  is  not  rendered  void  in  Ireland  by  any  alteration  in  it,  which 
an  unauthorised  stranger  may  make  ;  ^  neither,  in  America,  is  the 
doctrine  recognised  to  the  extent  now  established  in  Englaid;* 
but,  unless  some  fraudulent  intent  be  brought  home  to  the  pertr 
claiming  under  the  instrument,  the  unwarranted  alteration  of  t 
vmting  by  a  stranger  is  treated  as  a  merely  accidental  spofiatian, 
which  in  that  country  does  not  vitiate  the  instrument.^  In  the 
case  of  the  United  States  t\  Spalding,^  Mr.  Justice  Story  strooglj 
condemns  the  English  doctrine,  as  repugnant  to  common  sense  nni 
justice, — as  inflicting  on  an  innocent  party  all  the  losses  oceasioiwd 
by  mistake,  by  accident,  by  the  wrongful  acts  of  third  persons,  or 


kinson  v.  Johnson,  3  B.  &  C.  428  ;  5  D.  &  R.  403,  S.  C. ;  NoveUi  r.  Ruesi,  2 
B.  &  Ad.  757  ;  Warwick  v.  Rogers,  5  M.  &  Gr.  340. 

*  Palm.  402.  "  So  in  any  case  where  the  seal  is  torn  off  bj  accident  aftff 
plea  pleaded  (see  1  Roll.  R.  40,  also  cited  in  Pigot*s  case,  1 1  Rep.  27,  ssd 
Michael  v.  Scockwith,  Cro.  £L  120,  in  both  which  cases  the  court  on  t^ 
ground  held  that  the  mutilated  instrument  was  the  deed  of  the  party  od  b^is 
est  factum),  and  in  these  days,  I  think,  even  if  the  seal  were  torn  off  befoi«  the 
action  brought,  there  would  be  no  difl&culty  in  firaming  a  declaration,  ^hi^ 
would  obviate  every  doubt  on  that  point  by  stating  the  truth  of  the  ca^ : '  pdr 
BuUer,  J.,  in  Master  v.  Miller,  4  T.  R.  339.  *  6  Ea>t,  »l». 

*  See  ante,  §  1826.  *  Swiney  v.  Barry,  Joness  ItlSl 
'  Gr.  Ev.  §  566  &  n.  1,  in  part,  as  to  next  twelve  lines, 

«  Cutts  V.  U.  S.,  1  Gall.  69;  U.  S.  v.  Spalding,  2  Mason,  478;  Ree*r 
Overbaugh,  6  Cowen,  746  ;  Lewis  v.  Payn,  8  Co  wen,  71  ;  Jackson  «.  Milin. 
15  Johns.  297,  per  Piatt,  J. ;  Nicholls  v.  Johnson,  10  Conn.  192  ;  Marshall  r 
Gougler,  10  Serg.  &  R.  164.  7  2  Mason,  4«2. 
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by  the  providence  of  Heaven, — and  as  a  rule,  which  ought  to  have 
the  support  of  unbroken  authority,  before  a  court  of  law  should 
feel  bound  to  surrender  its  judgment  to  what  deserves  no  better 
name  than  a  technical  quibble.  In  these  observations  the  American 
judge  has  been  supported  by  Mr.  Baron  Alderson,  who,  in  Hutchins 
V.  Scott,^  remarked,  ''  It  is  difficult  to  understand  why  an  alteration 
by  a  stranger  should  in  any  case  avoid  the  deed — why  the  tortious 
act  of  a  third  person  should  affect  the  rights  of  the  two  parties  to  it, 
nnless  the  alteration  goes  the  length  of  making  it  doubtful  what  the 
deed  originally  was,  or  what  the  parties  meant/* 

§  1830.'  It  seems  now  to  be  tolerably  clear  that  a  mere  m-  §  IG27 
material  alteration,  though  made  by  the  obligee  himself  y  will  not 
avoid  an  instrument,  provided  it  be  done  innocently,  and  to  no 
injurious  purpose.'  But  if  the  alteration  be  fravdwiently  made  by 
the  party  claiming  under  the  instrument,  it  does  not  seem  impor- 
tant, whether  it  be  in  a  material  or  an  immaterial  part;  for,  in 
either  case,  he  has  brought  himself  under  the  operation  of  the  rule, 
established  for  the  prevention  of  mal-practices ;  and  having  fraudu- 
lently destroyed  the  identity  of  the  instrument,  he  must  incur  the 
peril  of  all  the  consequences.^ 

§  1831.  It  has  been  seen  that,  in  order  to  render  the  alteration  §  i628 
fatal,  it  must  be  made  after  the  execution  or  other  completion  of 
the  instrument.     These  words  are,  in  general,  sufficiently  explicit ; 
but  in  two  classes  of  cases  embarrassing  questions  respecting  their 

*  2  M.  &  W.  814.  *  Gr.  Ev.  §  568,  in  part. 

»  Aldous  V,  Comwell,  37  L.  J.,  Q.  B.  201 ;  3  Law  Kep.,  Q.  B,  573 ;  and  9  B. 
&  S.  607,  S.  C. ;  Sanderson  v,  Symonds,  1  B.  &  B.  426 ;  Hatch  v.  Hatch,  9 
Ma£8.  311,  per  SewelJ,  J. ;  Smith  v.  Dunbar,  8  Pick.  246.  In  Faiquhari7. 
Southey,  M.  &  M.  14,  the  acceptance  of  a  bill  was  signed  "  Southey  &  Crow- 
dcr  ; "  the  bill  was  originally  addressed  to  "  Messrs.  Southey,  Crowder,  &  Co. ;  ** 
but  the  address  was  altered  to  correspond  with  the  acceptance.  Held,  that  this 
was  an  immaterial  alteration,  and  that  the  acceptors  were  not  dischai^ged,  per 
Littledale,  J. 

*  Pigot's  case,  11  Rep.  27  ;  cited  arguendo,  in  4  T.  R.  322,  and  1 1  M.  &  W.  789  ; 

£hep.  Touch.  68  ;  Sanderson  v.  Symonds,  1  B.  &  B.  430,  per  Dallas,  C.  J.    If 

jSMXi  obligee  procure  a  person,  who  was  not  present  at  the  execution  of  the  bond, 

-fto  cvign  his  name  as  an  attesting  witness,  this  is  primi  facie  evidence  of  ^ud, 

^^:i.nd  avoids  the  bond.    Adams  v.  Frye,  3  Mete.  103. 

6  E  2 
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interpretation  have  arisen.  The  first  class  comprehends  policies  ^ 
assurancey  composition  deeds,  and  other  settlement  deedsj  in  YttiA 
several  parties  with  independent  interests,  joining  to  effect  schk 
general  purpose,  execnte  one  common  deed  at  different  times.  Br 
considering  such  deeds  as  instruments  of  a  peculiar  nature,  em- 
bracing separate  contracts  with  different  individuals,  the  strict  nb 
of  law  has  been,  to  a  certam  degree,  eluded  ;^  and  it  has  been  heU 
that  any  alterations  made  during  the  progress  of  such  tranaactkos, 
still  leave  the  deeds  valid  as  to  the  parties  previously  exeeutiB^ 
them,  provided  such  alterations  have  not  affected  the  sitoatifln  ii 
which  these  parties  stood.^ 


§  1882.  Negotiable  securities  constitute  the  second  dass, 
ing  which  littie  difficulty  arises  in  regard  to  the  time  when 
alteration  will  be  deemed  ffttal,  if  made  without  consent ; 
that  time  is  calculated  from  the  date  of  the  making,  acoepdnf , 
drawing,  or  indorsing  of  the  instrument  by  the  party  against  wboa 
it  is  produced ;  but  the  question  is  at  what  precise  period  vill  t 
bill  or  note  be  considered  complete,  so  that  any  subsequent  ahen- 
tion,  whether  made  with  or  without  consent  of  the  parties,  viD 
invalidate  the  instrument  by  reason  of  the  stamp  laws  ?  In  answer 
to  this  question,  it  may  be  broadly  stated,  that  a  negotiable  aecon^ 
is  complete,  as  soon  as,  but  not  until,  it  becomes  an  <ivaUable  is- 
strument,  or,  in  other  words,  when  it  is  in  the  hands  of  a  party  «ho 
can  make  a  valid  claim  upon  it.  Thus,  on  the  one  hand,  an  accom- 
modation bill  may  be  altered  after  it  has  been  drawn,  accepted,  and 
indorsed,  provided  it  has  not  been  passed  to  a  bona  fide  holder  fer 
value  ;'  and  a  bill  for  value,  if  unindorsed,  is  not  deemed  complete 
till  its  acceptance  ;*  nor,  it  seems,  even  then,  unless  it  be  absolutely 
returned    to   the    payee.^     On    the   other   hand,   eveiy   material 


^  Davidson  v.  Cooper,  11  M.  &  "W.  802,  per  Ld.  Abinger.     See  West  r 
Steward,  14  M.  &  W.  47,  cited  post,  §  1835. 

>  Doe  V,  Bingham,  4  B.  &  A.  675,  per  Bayley,  J.,  rec<^;nised  in  HibUewbise 
V,  M'Morine,  6  M.  &  W.  215. 

>  Downes  v,  Bicbardson,  5  B.  &  A.  674  ;  1  D.  &  R.  332,  S.  C. ;  Tarieton  c 
Shingler,  7  Com.  B.  812.     See  Cardwell  v.  Martin,  9  East,  190. 

*  Kennerly  v,  Nash,  1  Stark.  R.  462,  per  Ld.  Ellenborongh. 
»  Sherrington  v,  Jennyn,  3  C.  &  P.  374,  per  Ld.  Tenterden. 
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alteration,  whether  made  before  or  after  acceptance,  or  with  or 
without  consent,  will  inyalidate  a  bill,  whether  it  be  drawn  for 
accommodation  or  for  yalue,  if  it  be  once  issued  to  a  person,  who, 
as  holder  for  yaluable  consideration,  is  entitled  to  sue  any  prior 
party  thereon.^ 

§  1883.  The  principles  above  stated  with  respect  to  negotiable  §  1630 
secorities,  apply  equally  to  other  instruments ;  and  therefore  where 
a  bond,  after  execution,  but  before  it  had  passed  to  the  obligee,  was 
altered,  by  inserting,  with  the  consent  of  the  parties,  the  name  of 
an  additional  obligor,  the  court  held  that  it  was  not  yacated,  and 
that  no  new  stamp  was  required.'  The  same  point  was  ruled  in 
Jones  V.  Jones,^  where  a  marriage  settlement  had  been  executed  by 
the  conyeying  party,  but,  before  it  was  executed  by  the  other  parties, 
or  had  passed  into  the  hands  of  the  persons  who  were  to  take  under 
it,  a  clause  was  objected  to  and  struck  out,  after  which  the  deed  was 
re^executed.  The  question  in  these  cases  is,  whether,  taking  into 
consideration  all  the  drcumstances,  the  matter  was  or  was  not  in 
fieri ;  and  that,  to  use  Mr.  Preston's  language,  ''  depends  on  the 
inquiry,  whether  the  intended  grantor  has  giyen  sanction  to  the 
instrument,  so  as  to  make  it  conclusiyely  his  deed."  ^ 

§  1884.  Perhaps  it  may  be  stated,  as  a  general  rule,  that  the  §  1631 
transaction  will  be  deemed  Incomplete,  and,  consequently,  that  an 
alteration  may  be  effected,  if  the  deed  remain  in  the  grantor's 
possession,  or  be  placed  in  the  hands  of  a  third  party  as  an  agent 
for  him,  proyided  there  be  nothing  to  show  that  it  was  intended  to 
operate  immediately,  or  that  it  was  accepted  as  an  effectual  deed 
by  the  party  in  whose  fayour  it  was  made.^  So,  if  the  instrument 
be  deliyered  as  an  escrow,  which  is  not  to  take  effect  as  a  deed  until 


>  Oathwaite  v.  Luntley,4  Camp.  179  ;  Walton  v.  Hastings,  id.  223  ;  1  Stark. 
R.  215,  S.  C.    See  further  on  this  subject,  Chit  Bills,  186—189. 

<  Matflon  r.  Booth,  5  M.  &  Sel.  223 ;  see  Zouch  v.  Clay,  1  Ventr.  185  ;  2 
Keb.  872,  881  ;  2  Lev.  35,  S.  C. 

»  I  C.  &  M.  721  ;  3  Tyr.  890,  S.  C.  See,  also,  Spicer  v.  Buigess,  1  C.  M.  & 
B.  129  ;  4  Tyr.  698,  S.  C. ;  Murray  v.  Ld.  Stair,  2  B.  &  C.  82  ;  3  D.  &  R.  278, 
S.  C. ;  Johnson  v.  Baker,  4  B.  &  A.  440.  *  3  Prest.  on  Abstr.  64. 

*  See  cases  cited  in  last  note  but  one. 
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a  certain  eyent  has  happened,  it  may  be  altered  with  imptmity.^  It 
howeyer,  tiie  grantor  has  once  parted  with  all  control  over  the  deei^tL 
can  no  longer  be  altered,  though  it  has  not  been  actually  deliiraed 
to  the  grantee.'  Thus,  where  A.  executed  a  deed  transfemng 
certain  railway  shares  to  B.,  and,  haying  receiyed  the  porehase- 
money  from  B/s  brokers,  deliyered  to  them  the  instrom^it,  the 
transaction  was  held  to  be  perfected  at  common  law,  though  B.  lud 
not  executed  the  deed,  and  though  the  Railway  Act  directed  thai, 
on  eyery  sale  of  shares,  the  deed  should  be  executed  by  both  partieB; 
and,  therefore,  the  name  of  C.  being  afterwards  substituted  fiir  B^ 
and  the  deed  re-executed  by  the  seller,  the  court  held  that  it  oooU 
not  operate  as  a  conyeyance  to  G.  without  a  firesh  stamp.' 

§  1885.  Questions  of  nicety  haye  sometimes  arisen  respeetiiig  ! 
the  yalidity  of  instruments,  which  haye  been  executed  in  blanky  and 
subsequently  filled  up ;  and  distinctions  haye  been  recognised,  first, 
between  deeds  and  other  instruments ;  and  secondly,  as  to  deeds, 
between  the  insertion  of  matter  essential  to  their  operation,  and 
that  which  is  not  so  essential.  Thus,  writs  and  subpoenas  may,  it 
seems,  be  sealed  in  blank,  and  then  filled  up  ;  ^  and  an  acoeptaixe 


1  Hudson  V.  ReveU,  5  Bing.  269  ;  2  M.  &P.  663,  S.  C.  ;  explained  by  Altkr- 
son,  B.,  in  West  v.  Steward,  14  M.  &  W.  49.  See,  also,  cases  cited  ante,  p.  13ia, 
n.  3.  The  question  whether  a  deed  was  executed  as  an  escrow, — unless  the  jwiii 
depends  on  documentary  evidence  alone, — is  one  for  the  juiy,  who  should  \yk 
to  all  the  facts  attending  the  execution,  and  who  are  not  now  bound,  tf  (v- 
merly,  to  find  in  the  negative,  if  no  express  words  have  been  uaed  deckrstorr 
of  such  an  intention.  Bowker  v.  Burdekin,  11  M.  &  W.  128,  147  ;  Fnmes^  t 
Meek,  27  L.  J.,  Ex.  34  ;  Kidner  v.  Keith,  15  Com.  B.,  N.  S.  35.  See,  a3>is 
Gudgen  v,  Besset,  26  L.  J.,  Q.  B.  36  ;  6  E,  &  B.  986,  S.  C. ;  Watkins  r.  N&i, 
20  Law  Rep.,  Eq.  262 ;  44  L.  J.,  Ch.  505,  S.  C. ;  and  ante,  §§  41,  43,  d 
1136. 

«  Doe  «.  Knight,  5  B.  &  C.  671  ;  8  D.  &  R.  348,  S.  C.  See  Richanis  t 
Lewis,  11  Com.  B.  1046  ;  and  Xenos  v.  Wickham,  2  Law  Rep.,  H.  L.  296 ;  ini 
36  L.  J.,  C.  P.  313,  S.  C.  in  Dom.  Proc,  reversing  judg.  in  Ex.  Ch.  33  L.  J.^ 
C.  P.  13 ;  13  Com.  B.,  N.  S.  435,  S.  C. 

»  The  Lond.  &  Bright  Ry.  Co.  v.  Fairclough,  2  M.  &  Gr.  674,  Tf«L 
Perhaps,  if  the  RaiL  Co.,  who  produced  and  relied  upon  the  alten^d  dee^  L^ 
shown  that  B.'s  name  had  originally  been  inserted  by  mi^toJU,  no  new  .<ui&p 
would  have  been  requisite.    See  ante,  §  1823. 

*  See  6  M  &  W.  207,  arguendo. 
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written  on  a  blank  piece  of  stamped  paper,  may  be  afterwards  con- 
verted into  a  bill  of  exchange,  to  the  extent  of  such  sum  as  the 
stamp  will  coyer.^  As  between  the  drawer  and  the  acceptor,  a 
blank  acceptance  must,  indeed,  be  filled  up  within  a  reasonable 
time ;  ^  but  this  doctrine  does  not  apply  to  a  bona  fide  indorsee  for 
value  without  notice,  for  the  law  presumes,  with  reference  to  him, 
that  the  drawer  was  inyested  with  a  general  authority  from  the 
acceptor  to  fill  up  the  bill  at  any  time.'  Again,  it  appears  that 
blanks  may  be  filled  up  in  a  deed  after  its  execution,  if  the  omission 
did  not  render  it  a  nullity,  and  the  matter  inserted  carries  out  the 
original  intention  of  the  grantor,  or  is  introduced  with  his  consent.^ 
Thus,  where  a  party,  being  abroad,  executed  a  power  of  attorney, 
whereby  he  appointed  "  —  Kee  of  Ware  "  his  attorney,  and  Mr.  Ree, 
to  whom  the  power  was  delivered,  and  who,  according  to  the  evidence, 
was  the  party  intended  to  be  authorised  by  it,  inserted  his  Christian 
name  in  the  blank  space,  it  was  held  that  the  instrument  was  not 
inyalidated,  though  possibly  some  objection  might  have  been  taken 
with  respect  to  the  stamp  laws.^  So,  where  a  debtor  had  assigned 
his  property  by  deed  to  trustees  for  the  benefit  of  his  creditors, 
**  whose  names  and  the  amount  of  whose  debts  were  set  out  in  a 
schedule  thereunto  annexed,'*  the  court  held  that  the  deed  was 
valid,  though  at  the  time  of  its  execution  by  the  debtor,  no  schedule 
was  annexed,  but  when  the  deed  was  produced  in  evidence  one  was 
appended,  containing  the  signatures  of  the  creditors,  some  of  which 
had  been  erased,  and  others  had  no  sums  set  against  them.^ 

§  1836.  But  if  an  instrument,  at  the  time  of  its  execution,  was,  §  1633 
by  reason  of  some  material  deficiency,  incapable  of  operatLug  as  a 
deed,  it  cannot  afterwards  become  a  deed  by  being  completed  and 


»  Schultz  V.  Afltley,  2  Bing.  N.  C.  552,  per  Tindal,  C.  J.  ;  Collis  v,  Emctt,  1 
H.  Bl.  313  ;  Rosaell  v.  Langstafie,  2  Doug.  514.  See  Hatch  v.  Searles,  2  Sm. 
&  Gif.  147. 

«  Temple  v,  PuUen,  8  Ex.  B.  389.    See  Riley  r.  GcrriHh,  9  Cush.  104. 

»  Montague  v.  Pcrkina,  22  L.  J.,  C.  P.  187.     See  Hatch  v,  Seurles,  2  Sm.  & 

Gif.  147. 

*  Markham  v.  Gonaston,  Cro.  EL  626 ;  M.  547,  S.  C. ;  Zouch  v.  Clay,  1 
Ventr.  185  ;  2  Keb.  872,  881  ;  2  Lev.  35,  S.  C. 

*  Eaj^'leton  «.  Gutteridge,  11  M.  &  W.  465. 

*  Wot  V.  Steward,  14  M.  &  W.  47. 
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delivered  by  a  stranger,  in  the  absence  of  the  party  who  executed  it, 
unless  such  stranger  be  authorised  by  instrument  under  seal ;  for^  if 
this  were  permitted,  the  principle  would  be  violated  which  requirn 
that  an  attorney  to  execute  and  deliver  a  deed  for  another  most 
himself  be  appointed  by  deed.^  Thus,  where  a  proprietor  of  raflway 
shares  executed  a  conveyance  of  three  shares  with  the  name  of  tiie 
purchaser  in  blank,  it  was  held  that  nothing  passed  by  this  deed, 
and  that  an  agent  appointed  by  parol  could  not  afterwards,  in  the 
absence  of  his  principal,  introduce  the  name  of  a  vendee ; '  and 
where  a  deed  contained  a  covenant  to  deliver  to  the  covenantee 
certain  articles  *'  as  per  schedule  annexed,**  and  the  schedule  wu 
not  annexed  at  the  time  of  execution,  the  court  decided  that  its  sab- 
sequent  annexation,  in  the  absence  of  one  of  the  parties,  did  not 
give  it  operation  as  part  of  the  deed,  and,  consequentlj,  that  the 
instrument  was  insensible  and  void.' 

§  1887.  It  should  be  observed  that  these  last  two  cases  toned  J  mi 
partly  on  the  fact  that  the  deficiency  was  suppUed  in  the  absence  of 
the  granting  and  contracting  party ;  and  indeed,  had  not  this  beea 
the  case,  the  decisions  would  possibly  have  been  different ;  for,  oa 
the  principle  adopted  in  Hudson  v.  Bevett,^  if  a  blank  in  a  material 
part  of  a  deed  be  filled  up  after  execution,  and  the  party  be  present 
at  the  time  and  ratify  the  act,  this  will  amount  to  evidence  of  re- 
delivery, and  the  deed  will  be  held  vaUd.  In  that  case  the  defenduit 
executed  and  delivered  a  deed,  conveying  his  property  to  trustees  Car 
the  benefit  of  his  creditors,  the  particulars  of  whose  demands  were 
stated  therein  ;  but  a  blank  was  left  for  one  of  the  principal  debts. 


»  Hibblewhite  v.  M'Morine,  6  M.  &  W.  214,  216,  per  Parke,  B.  See  ante, 
§992. 

a  Hibblewhite  v,  M'Morine,  6  M.  &  W.  200,  ovemiling  Texini  r.  Et^u», 
cited  1  Anstr.  228.  See  Swan  v.  N.  Brit.  Austral.  Co.,  7  EL  &  N.  603 ;  &.  C.  ia 
Ex.  Ch.,  32  L.  J.,  Ex.  273  ;  and  2  H.  &  C.  175  ;  Taylor  v.  Gt.  Ind.  P«i.  Ry. 
Co.,  4  De  Gex  &  J.  559  ;  S.  C.  in  error,  28  L.  J.,  Ch.  714,  715. 

»  Weeks  v.  Maillardet,  14  East,  668,  noticed  by  Parke,  B.,  in  6  M.  &  W. 
215  ;  and  in  West  v.  Steward,  14  M.  &  W.  48.  See  Dyer  r.  Gieen,  1  Ex.  R. 
71  ;  and  Daines  v.  Heath,  3  Com.  B.  938. 

*  6  Bing.  269  ;  2  M.  &  P.  663,  S.  C. ;  explained  by  Alderson,  B.,  in  West  r. 
Steward,  14  M.  &  W.  49.  See,  also,  Tapper  v,  Foulkes,  30  L,  J^  C,  P,  214  ;  9 
Com.  B.,  N.  S.  797,  S.  C. 
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the  exact  amonnt  of  which  was  subsequently  ascertained  and  inserted 
in  the  deed,  in  the  grantor's  presence  and  with  his  assent,  by  the 
attorney  who  had  prepared  the  deed  and  had  it  in  his  possession,  he 
being  one  of  the  trustees.  The  defendant  having  afterwards  recog*- 
nised  this  instrument  as  valid  in  various  transactions,  the  court, 
considering  that  it  was  originally  executed  as  an  escrow,  and  was 
not  intended  to  be  a  perfect  deed  till  all  the  blanks  were  filled  up, 
held  that  the  act  of  the  grantor,  in  assenting  to  the  filling  up  of  the 
blank,  amounted  to  a  re-delivery  of  the  deed  thus  completed.^ 

§  1888.  Notwithstanding  the  rule  of  law  which  requires  the  §  1636 
party,  tendering  in  evidence  an  altered  instrument,  to  explain  its 
appearance,  it  is  now  decided,  at  least  with  respect  to  letters  and 
ancient  documents  coming  from  the  right  custody,  that  the  mere 
fact  of  their  being  in  a  mutilated  or  imperfect  state^  will  not  throw 
upon  the  party  producing  them  the  burthen  of  proving  when,  by 
whom,  or  for  what  purpose,  they  were  mutilated;  but  such  documents 
will  be  received,  though  the  mutilation  be  evidently  not  accidental, 
provided  that  a  sufficient  portion  of  the  instrument  remains  to 
explain  its  general  nature  and  effect,  and  it  can  be  shown  that  it  is 
produced  in  the  same  state  in  which  it  was  actually  found.  The 
weight  due  to  such  a  document  may  be  a  just  matter  of  comment, 
and  in  many  cases  the  jury  would  regard  it  as  utterly  valueless ; 
still,  no  legal  objection  can  be  taken  to  its  being  presented  to  their 
notice,  such  as  it  is ;  and  the  right  enjoyed  by  the  opponent,  of 
insisting  that  the  whole  instrument  shall  be  read,  is  not  infiringed 

>  The  same  effect  was  given  to  clear  and  unequivocal  acts  of  assent  in  pais 
by  a  feme  mortgagor,  alter  the  death  of  her  husband,  as  amounting  to  a  re- 
delivery of  a  deed  of  mortgage,  executed  by  her  while  a  feme  covert  Gk)od- 
right  V.  Straphan,  1  Cowp.  201,  204  ;  Shep.  Touch.  68.  "The  general  rule," 
tmXd  Johnson,  J.,  in  delivering  the  judgment  of  the  court  in  Duncan  v.  Hodges, 
4  M'C.  239,  **  is,  that  if  a  blank  be  signed,  sealed,  and  delivered,  and  afterwards 
-written,  it  in  no  deed  ;  and  the  obvious  reason  is,  that  as  there  was  nothing  of 
mibi^tance  c(  ntnined  in  it,  nothing  could  pass  by  it  But  the  rule  was  never 
intended  to  prescribe  to  the  grantor  the  order  of  time  in  which  the  several  parto 
of  a  deed  should  be  written.  A  thing  to  be  granted,  a  person  to  whom,  and 
the  sealing  and  delivery,  are  some  ol  those  which  are  necessary,  and  the  whole 
is  consummated  by  the  delivery  ;  and  if  the  grantor  should  think  proper  to 
rpven«e  this  order  in  the  manner  of  execution,  but  in  the  end  makes  it  perfect 
before  the  delivery,  it  is  a  good  deed."     See  ante,  §  149. 
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by  its  admission,  since  that  mle  merely  provides  that  no  part  of  the 
deed,  in  the  state  in  which  it  actually  is,  shall  be  withheld  from  the 
jury  without  the  consent  of  the  adverse  party.^ 

§  1889.  Formerly  a  rule  prevailed,  that  if  an  instmiaent,  on  \^ 
being  produced,  appeared  to  be  signed  by  subscribing  witnesses,  (me 
of  them  at  least  should  be  called  to  prove  its  execution  ;  ^  but  this 
rule,  after  having  worked  gross  injustice  for  a  long  course  of  years, 
was  at  length  abrogated  by  the  Legislature.  The  Common  Lftv 
Procedure  Act  of  1854,  among  other  enlightened  provisions,  oontams 
the  following  clause : — "  It  shall  not  be  necessary  to  proTe  by  the 
attesting  witness  any  instrument,  to  the  vaUdity  of  which  attestatioii 
is  not  requisite ;  and  such  instrument  may  be  proved  by  admissica 
or  otherwise,  as  if  there  had  been  no  attesting  witness  thereto.^' ^ 
The  first  question,  therefore,  to  be  determined,  when  an  attested 
document  is  tendered  in  evidence,  is  whether  or  not  it  be  of  sudi  i 
nature  as  to  require  attestation.  In  a  former  chapter^  many  statutes 
were  referred  to,  which  render  attestation  necessary,  in  order  to  give 
validity  to  particular  instruments ;  but  notwithstanding  such  refer- 
ence,  it  will  probably  be  deemed  convenient  to  enumerate,  io  the 
present  connexion,  the  principal  documents,  which  must  still  be 
proved  by  calling  one  or  more  of  the  subscribing  witnesses. 

§  1840.  This  list  will  be  found  to  contain,  first,  all  instruments  \  ^ 
executed  under  powers,  where  the  parties   creating  such  powers 
have  thought  proper,  for  better  security,  to  require  the  executioD 
to  be  attested ;  ^  and  next,  wills  ;  ^  warrants  of  attorney,  cognovits, 
and  satisfaction  pieces  ;  ^  conveyances  to  charitable  uses  und^*  the 


1  Ld.  Trimlestown  v.  Kemmis,9  CI.  &  Fin.  763,  774,  775 ;  Evans  r.  Bees  10 
A.  &  E.  161. 

«  Doe  «.  Dumford,  2  M.  &  Sel.  62 ;  Higgs  v.  Dixon,  2  Stark.  R.  180 ;  Conk 
V,  Brown,  3  Camp.  283. 

"  17  &  18  v.,  c.  126,  §  26  ;  extended  by  subsequent  legifilation  "  to  aJl  Cocits 
of  Judicature,  as  well  criminal  as  all  others,  and  to  all  persons  having,  by  Uw 
or  by  consent  of  pcurties,  authority  to  hear,  receive,  and  Examine  evideact^^ 
whether  in  England  or  in  Ireland  ;  17  &  18  V.,  c  126,  §  103  ;  19  &  20  V,,  c  i««i 
§§29,  98,  Ir. ;  28  &  29  V.,  c.  18,  §§  1, 7.  See  2nd  Rep.  of  Com.  Law  ConimU. 
p.  23,  where  the  reasons  for  this  change  in  the  law  are  ably  expounded. 

*  Part  ii.,  Ch.  xviii.  *  See  2nd  Rep.  of  Com.  Law  Commissi,  p,  23. 

•  Ante,  §  1050.  7  Ante,  §§  1111,  11  IS. 
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Mortmain  Act  ;^  leases  under  ''  the  leasing  powers  Act  for  religions 
worship  in  Ireland,  1855  ;"^  certificates  of  searches  and  memorials, 
and  some  copies  of  enrolments,  granted  by  the  registrar  of  deeds 
and  wills  in  Yorkshire  and  Middlesex;'  appointments  of  trustees 
of  property  conveyed  for  religious  or  educational  purposes ;  ^ 
marriage  registers;^  deeds  of  fetthers  appointing  guardians  of 
their  children ; '  assignments  of  bail  bonds ; '  protests  of  inland 
hills  of  exchange  for  20{.  and  upwards  by  persons  not  notaries;^ 
powers  of  attorney  to  transfer^  or  receive  dividends  on,  colonial 
stock;*  and  agreements  between  owners  and  drivers  of  metropolitan 
stage  carriages.'' 

§  1841.  Besides  the  documents  just  specified,  all  bills  of  sale  of  §  1639 
British  '^  ships,  together  with  agreements,  alterations  of  agreements, 
releases,  and  indenture^  of  apprenticeship,  executed  in  conformity 
with  the  provisions  of  the  Merchant  Shipping  Act  of  1854,'*  must 
respectively  be  attested;  but,  in  these  particular  cases,  the  sub- 
scribing witnesses  need  not  be  called  to  prove  the  due  execution  of 
the  instruments;  for  the  statute  contains,  in  §  526,  an  express 
enactment,  that  **  Any  document  required  by  this  Act  to  be  executed 
in  the  presence  of,  or  to  be  attested  by,  any  witness  or  witnesses, 
may  be  proved  by  the  evidence  of  any  person  who  is  able  to  bear 
witness  to  the  requisite  &cts,  without  the  attesting  witness  or  wit- 
nesses, or  any  of  them." 

§  1842.  Notwithstanding  the  clear  language  of  the  Legislature,  x  i640 
as  cited  above  in  §  1839,  that  '^  it  shall  not  be  necessary  to  prove 
by  the  attesting  witness  any  instrument,"  &c.,  a  decision  has  been 
pronotmced  by  Sir  Bichard  Kindersley,  which, — ^if  reliance  can  be 
placed  on  the  report  in  the  '' Jurist," — goes  fax  towards  neutralising 
this  most  salutary  provision*  It  seems,  by  the  report,  that  in  the 
ease  of  Reay's  Estate,'*  the  Vice-Chancellor,  after  taking  time  to 

«  Ante,  §  1110.  «  18  &  19  V.,  c.  39,  §  10,  cited  ante,  §  UIO. 

>  Ante,  §§  1646, 1654.  *  Ante,  §1110.  •  Id.  •  Jd. 

7  Id.  "Id.  »  40  &  41  v.,  c.  69,  §  4,  subs.  I,  and  §  6. 

»  Ante,  §  1099.  "  Ante,  §  994.  "  Ante,  §  1098. 

»  1  Jur.  N.  S.  222.    See,  too,  Leigh  v,  Lloyd,  36  Beav.  455. 
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consider,  and  consnlting  the  other  equity  jndges,  has  stated  their 
unanimous  opinion  to  be,  that,  in  spite  of  the  Act,  a  deed  cannot 
be  proved  in  ex  parte  cases^  except  by  the  attesting  witness.  Should 
any  serious  difficulty  occur  in  obtaining  such  proof,  special  aj^lica- 
tion  may  be  made  to  the  court,  but  in  all  ordinary  occasions  the 
evidence  of  the  attesting  witness  will  be  regarded  as  necessaiy. 
It  is  to  be  hoped  that  this  mischievous  doctrine  will  not  beoome 
established  law ;  and  indeed  it  has  recently  been  much  shaken  by  a 
very  able  Vice-Chancellor.^ 

§  1843.  The  general  rule  which  requires  the  production  of  an  H^ 
attesting  witness,  when  the  validity  of  an  instrument  de]>ends  upm 
its  formal  attestation,  is  so  inexorable,  that  it  applies  even  to  a 
cancelled'  or  a  burnt'  deed ;  as  also  to  one,  the  execution  of  minck 
is  admitted  by  the  party  to  it ;  ^  and  that,  too,  though  such  admis- 
sion be  deliberately  made,  either  in  open  court,^  or  in  a  subsequent 
agreement,^  or  even  in  a  sworn  answer  to  interrogatories  delivered  to 
the  party  in  the  cause.^  Nay,  a  party  in  a  cause  who  is  called  as  a 
witness  by  his  opponent,  cannot  be  required,  or  even  permitted,  to 
prove  the  execution  by  himself  of  any  instrument,  to  the  validity  of 
which  attestation  is  requisite,  so  long  as  the  attesting  witness  is 
capable  of  being  called.®     So,  also,  the  attesting  witness  must  be 


1  In  re  Mair^B  Estate,  42  L.  J.,  Ch.  882,  per  Wickens,  V.-C. 

>  Breton  v.  Cope,  Pea.  R.  44.  >  Qillies  v.  Smither,  2  Stark.  K.  53S. 

<  Abbot  V.  Plumbe,  1  Doug.  216,  referred  to  by  Lawrence,  J.,  in  7  T.  K. 
267,  and  in  2  East,  187  ;  and  confinned  by  Ld.  Ellenborough  as  an  inexonUe 
rule,  in  R.  v.  Harringwortb,  4  M.  &  SeL  353.  See,  also,  Mounsey  v.  Buixiliam, 
1  Hare,  15.  A  different  rule  prevails  in  India,  and  the  Ind.  Eyid.  Act  of 
1872  enacts,  in  §  70,  that  "  the  admission  of  a  party  to  an  attested  document  of 
ts  execution  by  himself  shall  be  sufficient  proof  of  its  execution  as  against  ^twij 
though  it  be  a  document  required  by  law  to  be  attested." 

*  Johnson  v.  Mason,  1  Esp.  89,  per  Ld.  Kenyon,  citing  Ld.  Mansfield  to  t]w 
same  effect. 

*  Doe  V.  Penfold,  8  C.  &  P.  536,  per  Patteson,  J.    But  see  Bringloe  r.  Good- 
son,  6  Bing.,  N.  C.  740,  per  Tindal,  C.  J.,  and  post,  §  1849. 

7  See  Call  v.  Dunning,  4  East,  63.    But  see  Bowles  v,  Langworthy,  5  T.  K. 
366  ;  and  1  Doug.  216,  n./.    Also,  post,  §  1849. 

*  Whyman  «.  Garth,  8  Ex.  R.  803.    Some  persons  may  consider  that  tiie 
learned  Barons,  in  this  decision,  have  displayed  a  somewhat  too  stubborn 
hi  lion  stare  stiper  antiquas  vias. 
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called,  though,  sahsequenily  to  the  execution  of  the  deed,  he  has 
become  blind ;  ^  and  the  court  will  not  dispense  with  his  presence 
on  account  of  illness,  however  severe.'  If  the  indisposition  of  the 
witness  be  of  long  standing,  the  party  requiring  his  evidence 
should  have  applied  for  power  to  examine  him  before  a  commis- 
sioner or  examiner,'  and  if  he  be  taken  suddenly  ill,  a  motion  must 
be  made  to  postpone  the  trial.^ 

§  1844.  The  rule  is  equally  applicable,  whatever  be  the  purpose  §  1642 
for  which  the  instrument  is  produced;*  but,  though  the  witness 
must  in  the  first  instance  be  called,  yet,  as  he  is  rather  the  witness 
of  the  court  than  of  the  party,  great  latitude  will  be  allowed  in  the 
mode  of  examining  him,  and,  if  it  be  necessary,  the  judge  will  even 
permit  questions  in  the  nature  of  a  cross-examination  to  be  put.' 
Moreover,  the  party  calling  him  is  not  precluded  from  giving 
further  evidence,  in  case  he  denies,  or  does  not  recollect,  having 
seen  the  instrument  executed.^ 

§  1845.'  On  this  rule,  requiring  the  production  of  the  subscribing  s  1043 
witnesses,  several  classes  of  exceptions  have  been  engrafted.    First, 
when  the  instrument  is  thirty  years  old,  the  subscribing  witnesses 
need  not  be  called,  as  they  are  presumed  to  be  dead.' 


>  Cionk  V.  Frith,  9  C.  &  P.  197,  per  Ld.  Abinger ;  2  M.  &  Rob.  262,  S.  C, 
nom.  Crank  v.  Frith ;  Bees  v.  WilliamB,  1  De  Gez  &  Sm.  314,  320.  See, 
contrii.  Wood  v.  Dmry,  1  Ld.  Ray.  734 ;  Holt,  734,  S.  C. ;  and  Pedler  v. 
Paige,  I  M.  &  Rob.  258,  where  Parke,  B.,  reluctantly  yielded  to  the  authority 
of  Ld.  Holt    See  ante,  §  477. 

•  Harrison  v.  Blades,  3  Camp.  457,  per  Ld.  Ellenborough ;  see,  contrii, 
Jones  V.  Brewer,  4  Taunt  46,  where  Sir  J.  Mansfield  observes,  that  "  perhaps 
in  some  cases  of  sickness,"  the  handwriting  of  the  attesting  witness  may  be 
proved.    See  ante,  §  477. 

»  Rules  of  Sup.  Ct,  Ord.  xxxvii,  R.  1.  ^3  Camp.  457. 

^  Manners  v.  Postan,  4  Esp.  239,  where  the  deed  was  used  in  evidence  col- 
laterally ;  R.  V.  Jones,  1  Lea.  174,  where,  upon  an  indictment  against  an  ap- 
prentice for  a  fisudulent  enlistment,  the  indenture  was  put  in. 

•  Bowman  «.  Bowman,  2  M.  &  Rob.  501,  per  Cresswell,  J. ;  ante,  §  1404, 

ad  fin. 

7  Ley  V.  Ballard,  3  Esp.  173,  n.  ;  Fitzgerald  v.  Elsee,  2  Camp.  635  ;  Lemon 
«.  Dean,  id.  636,  n.  ;  Talbot  v,  Hodson,  7  Taunt  251,  overruling  Phipps  «. 
Parker,  1  Camp.  412.  *  Or.  £v.  §  570,  in  part 

•  Ante,  §  87. 
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§  1846.  The  second  exception  is,  when  the  attesting  witness  fass  i  - 
signed  the  instrument  merely  in  pwrstumce  of  a  rule  of  same  eomrt^ 
and  snch  court  has  subsequently  recognised  the  yalidity  of  the  in- 
strument by  acting  upon  it.  Thus,  where  it  was  necessary  far  s 
defendant  to  prove  that  he  had,  as  an  insolvent,  presented  a  petitkit 
for  protection  under  the  stat.  5  &  6  Y.,  c.  116,  the  prodnetion  of 
the  petition  and  the  proceedings  in  the  Court  of  Bankruptcy  duh 
sealed,  whereby  it  appeared  that  the  court  had  granted  an  order  of 
protection,  was  held  to  be  sufficient  evidence,  not  indeed  of  the 
contents  of  the  petition,  but  of  the /act  of  its  having  been  presented, 
although  an  attorney,  who  had  attested  the  petition  by  order  of  the 
Bankruptcy  Court,  was  not  called.^  The  special  and  very  limited 
niature  of  this  last  exception  will  be  better  understood  by  refenii^ 
to  the  case  of  Streeter  v.  Bartlett,^  where  the  court  relhsed  to 
extend  its  operation.  There,  in  order  to  prove  an  admission  of  t 
debt,  the  plaintiff  tendered  in  evidence  the  certified  copy  of  i 
schedule  filed  by  the  defendant  in  the  Insolvent  Debtors*  Cooit 
which  contained  an  entry  of  such  acknowledgment ;  but  as  this 
schedule,  in  accordance  with  a  rule  of  the  court  where  it  was  filed, 
was  attested  by  the  defendant's  attorney,  who  was  not  called ;  and 
as,  moreover,  no  proof  was  given  that  the  Insolvent  Debtors*  Conn 
had  acted  upon  it,  the  judges  of  the  Common  Pleas  determined 
that  the  evidence  could  not  be  received. 

§  1847.  A  third  exception  is  when  the  instrument  is  proved  to  §  :f^ 
be  in  the  possession  of  the  adverse  party ^  who  refuses  to  produce  it 
pursuant  to  notice.  In  this  case,  the  party  who  is  driven  to  give 
secondary  evidence  of  its  contents  need  not  call  the  attesting 
witness,  though  the  plea  be  non  est  factum,  and  thongh  the  name 
of  the  witness  were  mentioned  in  the  notice,  and  he  be  actnallf 
in  court.' 

§  1848.*  A.  fourth  exception  is  admitted  when  the  adverse  party.  \  •* 


»  BaUey  v.  Bidwell,  13  M.  &  W.  73.  «  5  Cum.  R  662. 

»  Cooke  V,  Tanswell,  8  Taunt.  450  ;  Poole  v.  WjtfTen,  8  A.  &  £.  S88 ;  3  X. 
&  P.  693,  S.  C.    See  ante,  §  1818. 

*  Gr.  Ev.  §  671,  in  part,  as  to  first  five  lines. 
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producing  a  deed  pursuant  to  notice,  claims  an  interest  under  it  in 
the  cause.  In  such  case,  the  party  producing  the  instrument  is 
not  permitted  to  call  on  the  other  for  proof  of  the  execution ;  for, 
by  claiming  an  interest  under  it,  he  admits  its  validity.^  Still, 
this  exception  only  applies  when  the  party  producing  the  deed 
claims  under  it  some  interest  in  the  subjecUmatter  of  the  cause :  ^ 
and,  therefore,  where,  in  an  action  brought  for  commission  due 
to  the  plaintiff  as  agent  in  procuring  for  the  defendant  an  appren- 
tice, the  deed  of  apprenticeship  was  produced  under  notice  by  the 
defendant,  the  plaintiff  was  held  bound  to  call  the  attesting  wit- 
ness.' So,  where  a  defendant,  to  prove  himself  a  partner  with  the 
plaintiff,  called  upon  him  to  produce  a  contract  which  they,  as 
partners,  had  made  with  a  builder,  for  work  to  be  done  on  the  plain- 
tiff*s  premises ;  and,  on  its  production,  contended  that  the  plaintiff 
claimed  an  interest  under  this  instrument,  inasmuch  as  it  would 
enable  him,  if  necessary,  to  control  the  builder's  proceedings,  or  to 
enforce  a  specific  performance  against  him.  Lord  Denman  required 
proof  of  the  execution,  and  the  court  confirmed  his  ruling.^  More- 
oyer,  to  render  a  document  admissible  without  proof  as  against  the 
party  producing  it,  his  interest  under  it  must  be  still  subsisting  at 
ihe  time  of  the  trial ;  ^  and,  possibly,  this  may  have  been  the 
ground  of  the  decision  in  Collins  t?,  Bayntun,^  just  cited,  as  it 
would  seem  from  the  report  that  the  builder  had  executed  the 
work  agreed  upon  before  the  contract  was  produced  by  the  plaintiff. 
Where  both  parties  claim  the  same  interest  under  a  deed  pro- 
duced on  notice,  the  party  calling  for  its  production  need  not  prove 
its  execution ;  ^  and  the  fact  that  the  party  producing  the  instru- 
ment claims  an  interest  under  it,  will  sufficiently  appear  by  a  state- 


>  Pearce  9.  Hooper,  3  Taunt.  60 ;  Rearden  v.  Minter,  5  M.  &  Or.  204 ;  Cair 
r.  Burdiaa,  1  C.  M.  &  R.  784 ;  Orr  «.  Morice,  3  B.  &  B.  139  ;  6  Moore,  347, 
8.  C. ;  Bradshawv.  Bennett,  1  M.  &  Rob.  143,  per  Ld.  Tenterden  ;  5  C  &  P.  48, 
S.  C. ;  Doe  v.  Wainwright,  6  A.  &  E.  520, 628 ;  Bell  v.  Chaytor,  1 C.  &  Kir.  162  ; 
Doe  tJ.  Hemming,  9  D.  &  R.  15.     See  Nagle  v.  Shea,  I.  R.,  9  C.  L.  389. 

»  Doe  V.  M.  of  Cleveland,  9  B.  &  C.  864,  869  ;  Curtis  v.  M*Sweeny,  Ir.  Cir. 
R.  343. 

>  Reaiden  v,  Minter,  5  M.  &  Gr.  204    See  Gordon  v.  Secretan,  8  East,  548. 
«  Collins  V.  Bayntun,  1  Q.  B.  117. 

•  Fuller  r.  Pattrick,  18  L.  J.,  Q.  B.  236.  •  1  Q.  B.  117. 

'  Knight  V.  Martin,  Gow,  46,  per  Dallas,  C.  J. 
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ment  to  tiiat  effect,  made  by  his  solicitor  shortly  before  the  triai.^ 
The  above  exception  does  not  extend  to  a  case  where  a  partr, 
claiming  an  interest  under  a  deed,  gives  it  up  to  the  adyerae  side 
some  months,'  or  perhaps  any  time,'  before  the  action ;  became^ 
in  snch  case,  the  party  wishing  to  make  it  evidance  has  had  the 
instrument  in  his  own  custody,  and  may  therefore  well  be  pie- 
pared  to  prove  its  execution. 

§  1849.  Where  an  instrument  requires  attestation,  the  adowv-  \)^ 
lodgment  of  its  validity  by  a  party  to  it  does  not  in  general, 
before  stated,^^ — waive  the  necessity  of  calling  the  attesting 
Still,  a  few  instances  may  be  cited,  in  which  a  solemn  ^m^^is^iim 
by  the  adverse  party  in  reference  to  the  cause  has  been  held  ib 
itself  sufficient  proof  of  execution ;  and  these  cases  constitate  tbe 
Jifih  exception  to  the  rule.  Thus,  where  a  party  agreed  to  mAmt  g 
warrant  of  attorney  "  so  as  to  enable  his  opponent  to  enter  vf 
judgment  thereon,'*  the  court  held  that  judgment  might  be  enteicd 
up  without  an  affidavit  of  the  subscribing  witness.^  So,  in  at 
action  on  covenant,  if  the  defendant  pays  money  into  court  on  oat 
of  the  breaches,  this  is  such  an  admission  of  the  validity  of  the 
deed,  as  to  dispense  with  the  production  of  the  attesting  witoes 
though  the  execution  be  denied  in  the  statement  of  defence.*  In 
like  manner,  if  a  party  or  his  soUcitor,  in  order  to  avoid  eiqKSBe, 
agree  to  admit  the  execution  of  an  instrument  which  he  is  caDed 
upon  by  notice  to  admit,  he  cannot  afterwards  require  that  titt 
attesting  witness  should  be  examined.'^  It  seems  also,  from  one  or 
two  cases,  that,  if  a  party  solemnly  recites  a  deed  or  will  in  an  ia- 
strument  under  his  sealy  and,  moreover,  has  acquired  some  ftea«A 
on  the  fiuth  of  the  document  recited  being  valid,  he  cannot  eompd 
his  opponent,  who  relies  on  the  recited  document,  to  prove  its 


>  Roe  V.  WiUdnB,  4  A.  &  E.  86 ;  5  N.  &  M.  434,  S.  C. 

«  Vacher  v.  Cocba,  1  B.  &  Ad.  147,  148. 

»  Carr  v.  Burdiss,  1  C.  M.  &  R.  785,  per  Parke,  B. 

*  Ante,  §§  414,  1843. 

*  Laing  v.  Kaine,  2  B.  &  P.  85,  per  Ld.  Eldon  and  Heath,  J.,  Booke,  J^ 
dubitante. 

*  Randall  v,  Ljnch,  2  Camp.  357,  per  Ld.  Ellenboroiiglu 

'  Freeman  v.  St^gall,  14  Q.  B.  203,  per  Coleridge,  J.   See  ante,  §§  775,  rr& 
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validity  by  calling  the  attesting  witness.^  So,  if  the  effect  of  a 
memorandom  indorsed  upon  an  original  agreement  be  to  incorpo- 
rate and  make  the  whole  one  new  agreement,  it  will  suffice  to  prove 
the  due  execution  of  the  memorandum,  and  the  witness  who  has 
attested  the  original  agreement  need  not  be  sworn.' 

§  1850.  A  sixth  exception  prevails,  where  a  document  is  ten-  §  i643 
dered  in  evidence  as  against  a  public  officer,  who  is  bound  by 
law  to  have  procured  its  due  execution,  and  who  has  dealt  with 
it  as  a  document  duly  executed.  For  instance,  where  an  action 
was  brought  under  the  old  law'  against  a  sheriff  for  taking  in- 
sufficient sureties  on  a  replevin  bond,  it  was  held  that  the  execu- 
tion of  that  instrument  need  not  be  proved  by  calling  the  attesting 
witness,  if  the  plaintiff  could  show  that  the  sheriff  had  assigned 
the  bond.^ 

§  1851.'  A  seventh   exception   is  recognised,  where  the  party  §  i649 
from  physical  or  legal  obstacles  is  unable  to  addtice  the  witness.' 
Thus,  if  the  witness  be  proved  to  be  dead ;  ^  or  to  be  insane ;  ^  or  to 
be  out  of  the  jurisdiction  of  the  court ; '  or  if  he  cannot  be  found 


»  Bringloe  v.  Goodson,  5  Bing.  N.  C.  738  ;  8  Scott,  71,  S.  C. ;  Nagle  v.  Shea, 
I.  R,  9  C.  L.  389  ;  Nash  v.  Turner,  1  Esp.  217,  per  Ld.  Kenyon.  See  Fiah- 
mongers'  Co.  v.  Robertson,  1  Com.  B.  67 — 71,  and  cases  there  cited. 

*  Fishmongeis'  Co.  v.  Dimsdale,  6  Com.  B.  896 ;  12  Com.  B.  557,  S.  C.  in 
Ex.Ch. 

*  Replevin  bonds  are  now  granted  by  the  registrars  of  County  Courts,  and 
the  jurisdiction  of  the  sheriffs  with  respect  to  them  has  ceased.  See  19  &  20 
v.,  c.  108,  §§  63—66.  They  are  exempt  from  stamp  duty,  33  &  34  V.,  c.  97, 
Sched.  ad  fin.  tit  "  General  Exemptions." 

*  Plumer  v.  Brisco,  11  Q.  B.  46 ;  recognising  Scott  v,  Waithman,  3  Stark. 
R.  168.     See  Barnes  v.  Lucas,  Ry.  &  M.  264. 

*  Gr.  £v.  §  572,  in  some  part 

*  See  ante,  §§  472,  1843.  '  Adam  v,  Kerr,  1  B.  &  P.  360. 

*  Currie  v.  Child,  3  Camp.  283,  per  Ld.  Ellenborough  ;  Bennett  v.  Taylor,  9 
Ves,  381.     See,  also,  3  T.  R.  712,  per  Buller,  J. 

*  Barnes  «.  Trompowsky,  7  T.  R.  265  ;  even  though  not  proved  to  be  domi- 
ciled abroad,  Prince  v.  Blackburn,  2  East,  250  ;  notwithstanding  the  power  to 
examine  on  interrogatories  under  1  W.  4,  c  22,  §  4,  Glubb  v.  Edwards,  2  M.  & 
Rob.  300,  per  Maule,  J. ;  and  though  the  witness  be  in  Dublin,  Doe  «.  Caper- 
ton,  9  C.  &  P.  115,  and  H(xlnett  v.  Forman,  1  Stark.  R.  90.  See  26  G.  3, 
c  57,  §  33.     If  the  wiLuesd  ha:i  set  out  to  leave  the  ki^dom,  but  the  ship  has 
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afler  diligent  inquiry ;  ^  or  if  he  have  absented  himself  from  the 
trial  by  collasion  with  the  opposite  party ;  '  it  will  be  sufficient,  bat 
perhaps  not  necessary  in  all  cases,^  to  prove  his  handwriting.  If 
the  instrument  be  lost,  and  the  name  of  the  subscribing  witness  be 
unknown,^  the  execution  must  be  proved  by  other  evidence. 

§  1852.  It  is  yet  an  undecided  point  whether  an  eighth  exeep^M  jiA 
will  not  be  allowed  in  favour  of  instrwments  executed  by  corpan- 
tions^  and  whether  such  a  document  will  not  be  sufficiently  piored 
by  merely  showing  that  the  seal  affixed  is  the  seal  of  the  o(Hpar»- 
tion^  without  calling  the  attesting  vdtness.^ 

§  1853.  A  ninlJi  exception  has,  in  several  old  cases,'  bees  !^ 
recognised  in  respect  of  deeds,  the  validity  of  which  depends  upa 
the  fact  of  their  being  enroUedJ  No  modem  case  has  erpKeij 
decided  this  point,  and  though  in  practice  it  is  still  not  nnnsnil 
to  admit  such  deeds  on  proof  of  enrolment,  the  principle  of  thus 
admitting  them,  except  as  against  the  party  on  whose  acknowledlg- 
ment  they  have  been  enrolled,  has  been  questioned  by  Mr.  Justice 
BuUer.®  It  is  worthy  of  remark,  that  in  the  case  of  Doe  v.  lAaji^ 
which  was  tried  twice,  and  turned   upon  the  validiiy  of  a  deei 


been  beaten  back,  he  is  still  considered  absent.  Ward  v.  Wells,  1  Taunt.  46L 
See,  also,  Emery  v.  Twombly,  6  Shepl.  65. 

>  Cunliffe  v.  Sefton,  2  East,  183  ;  Crosby  v.  Percy,  1  Taunt.  364  ;  Li  Fil- 
mouth  V.  Roberts,  9  M.  &  W.  469  ;  Paiker  v.  Hoskins,  2  Taunt.  223 ;  In  r 
Hux,  46  L.  X,  P.  D.  &  A.  39  ;  Burt  v.  Walker,  4  B.  &  A.  697  ;  Spoaoa  t 
Payne,  4  Com.  B.  328  ;  see  post,  §  1855. 

'  Egan  V.  Tiarln'n,  Arm.  M.  &  0.  403,  per  Brady,  C.  B.  ;  Ld.  Cbmnocxis  r. 
Mullen,  Crawl  &  D.  Abr.  Cas.  8  ;  Spooner  v.  Payne,  4  Com.  R  328. 

s  R  V.  St  Giles,  22  L.  J.,  M.  C.  54  ;  1  K  &  B.  642,  S.  C. ;  In  le  Hux,  46 
L.  J.,  P.  D.  &  A.  39.    See  post,  §  1861. 

*  Keeling  v.  Ball,  Pea.  Add.  Cas.  88. 

*  Moises  V,  Thornton,  8  T.  R.  307,  per  Lawrence,  J. ;  Doe  v.  Chambers,  4 
A.  &  E.  410  ;  6  N.  &  M.  539,  S.  C. 

6  Bro.  Abr.,  Faits  enroll.  pL  11,  citing  P.  7,  R  4,  foL  5,  pL  13,  in  which  tbi 
point  is  distinctly  laid  down.  See,  also.  Lady  Holcroft  v.  Smith,  2  Fiwa. 
259 ;  12  Vin.  Abr.  43,  121 ;  5  Co.  54  ;  1  Keb.  117 ;  Thurle  r.  Madison,  Srr. 
462  ;  Smartle  v.  Williams,  3  Lev.  387  ;  1  Salk.  280,  S.  C. 

'  See  ante,  §  1119,  et  seq.  See,  further,  as  to  enrolments,  ante,  §§  I645~- 
1654. 

^  B.  N.  P.  255.    "  If*  divers  persons  seal  a  deed,  and  one  of  them  mtkjujm- 
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enrolled  under  the  Mortmain  Act,  the  execution  of  the  indenture 
was  proved  on  both  trials.^ 

§  1854.  Where  an  instrument  requiring  attestation  is  subscribed  §  1652 
by  several  witnesses,  it  is  only  necessary  to  call  one  of  them  ; '  ex- 
cepting in  the  case  of  wills  relating  to  real  estate,  with  respect  to 
which  it  has  for  many  years  been  the  practice  of  courts  of  equity, 
and  is  now  the  practice  of  all  the  courts,'  to  require  that  all  the 
witnesses  who  are  in  England,  and  capable  of  being  called,  should 
be  examined.^  The  reasons  for  this  exception  appear  to  be,  that 
frauds  are  frequently  practised  upon  dying  men,  whose  hands  have 
survived  their  heads, — ^that  therefore  the  sanity  of  the  testator  is 
the  great  fact  to  which  the  witnesses  must  speak  when  they  come 
to  prove  the  attestation, — and  that  the  heir-at-law  has  a  right  to 
demand  proof  of  this  fisuit  from  every  one  of  the  witnesses  whom  the 
statute  has  placed  about  his  ancestor.'  These  will  probably  be 
deemed  satisfactory  reasons  for  the  rule ;  but  should  the  soundness 
of  the  reasons  admit  of  any  doubt,  the  inflexibility  of  the  rule 
admits  of  none.  On  such  occasions,  it  used  to  be  said  that  all  the 
subscribing  witnesses  must  be  called  in  order  to  satisfy  the  con- 
science of  the  Lord  Chancellor. 


ledge  it,  it  may  be  enrolled,  and  may  ever  after  be  given  in  evidence  as  a  deed 
enrolled ;  but  it  would  be  of  very  mischievous  consequence  to  say  therefore, 
that  a  deed,  enrolled  upon  the  acknowledgment  of  a  bare  trustee,  might  be 
given  in  evidence  against  the  real  owner  of  the  land  without  proving  it  exe- 
cuted by  him.  However,  that  has  been  the  general  opinion,  and  it  seems 
fortified  in  some  degree  by  10  A.,  c.  18."    See  ante,  §  419. 

»  5  Bing.  N.  C.  742,  and  1  M.  &  Gr.  683. 

«  Holdfast  t».  Dowsing,  2  Str.  1254 ;  B.  N.  P.  264  ;  Hindson  v.  Kersey,  4 
Bum,  Ec.  L.  118,  per  Ld.  Camden ;  Gresl.  Ev.  120 ;  Forster  v,  Forster,  33  L. 
J.,  Pr.  &  Mat  113;  Belbin  v.  Skeats,  1  Swab.  &  Tiist  148.  See  ante, 
§393. 

*  Judicat  Act,  1873,  §  25,  subs.  11,  cited  ante,  §  5. 

*  M'Gregor  v.  Topham,  3  H.  of  L.  Cas.  155,  per  Ld.  Brougham  ;  Bootle  v. 
Blundell,  19  Ves.  494  ;  Grayson  v.  Wilkinson,  2  Ves.  459  ;  Townsend  v,  Ives, 
1  Wils.  216  ;  Ogle  «.  Cook,  1  Ves.  177  ;  Andrew  v.  Motley,  12  Com.  B.,  N.  S. 
627,  per  Byles,  J. 

*  Per  Ld.  Camden,  in  Hindson  v.  Kersey,  rep.  in  4  Bum,  Ec.  L.  116, 119, 
120,  and  cited  GresL  Ev.  123  ;  Bowman  v.  Bowman,  2  M.  &  Rob.  601 ;  An- 
drew r.  Motloy,  12  Com.  B.,  N.  S.  527,  i)cr  Byles,  J. 

5  F  2 
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§  1855.^  The  degree  of  diligence  required  in  seeking  for  the  snb-  ! 
scribing  witnesses  is  the  same  as  in  the  search  for  a  lost  paper,' 
the  principle  being,  in  both  cases,  identical.  The  inqoiiy  moA 
be  strict,  diligent,  and  honest,  and  in  all  respects  satisfacioi;  to 
the  court  under  all  the  circumstances.  It  should  be  made  at  the 
residence  of  the  witness,  if  known,  and  at  all  other  plaoes  vhen 
he  may  be  expected  to  be  found ;  as  also,  in  general,  of  his  rdi* 
tives  and  others,  who  may  be  supposed  capable  of  affordiig 
information  respecting  him.  A  reference  to  one  or  two  dedskss 
will  serve  to  illustrate  this  subject.  In  the  case  of  the  Earl  d 
Falmouth  v.  Roberts,'  the  plaintifif  relied  upon  an  agreement,  to 
which  his  steward  was  the  attesting  witness.  This  man,  haTiog 
been  charged  with  embezzlement,  had  absconded,  and  could  oct 
be  found,  though  inquiries  were  made  for  him  at  his  house,  and 
at  the  inns  which  he  was  in  the  habit  of  frequenting.  The  court 
held  that  this  was  sufficient  search  to  let  in  eyidence  of  his  haai- 
writing,  although  no  application  was  shown  to  have  been  made  to 
any  member  of  his  feunily.  In  another  case,  after  proof  tliti 
inquiry  had  been  made  at  the  residences  of  the  parties  to  the  in- 
strument respecting  the  witness,  and  that  no  account  could  be 
obtained  as  to  who  he  was,  or  where  he  lived,  secondary  evideow 
was  admitted,  though  it  was  urged  that,  in  such  a  case,  a  puUk 
advertisement  for  him  should  have  been  inserted  in  the  nevs- 
papers.^  Again,  in  Burt  v.  Walker,^  the  defendant's  clerk  was  the 
witness  to  his  bond,  and  on  being  subpoenaed  for  the  plaintiff,  he 
said  that  he  would  not  attend.  He,  however,  did  attend,  though 
apparently  without  any  view  of  exhibiting  himself  as  a  witn^t; 
and  the  trial  being  put  off,  it  was  afterwards  twice  postponed  oq 
account  of  his  absence,  upon  affidavits  that  he  could  not  be  found. 
Six  weeks  after  the  first  postponement  the  cause  was  tried,  who, 


1  Gr.  Ev.  §  574,  in  part  as  to  first  nine  lines.  «  Ante,  §  429. 

»  9  M.  &  W.  469. 

*  Cunliffe  v.  Sefton,  2  East,  183. 

*  4  £.  &  A.  697.  For  other  instances,  see  Wardell  v.  Fennor,  2  C^onpL  283 : 
Willman  v.  Worrall,  8  C.  &  P.  380 ;  Wyatt  v,  Bateman,  7  C.  &  P.  586;  Dc*  t 
Powell,  id.  617  ;  Kay  v.  Brookman,  3  C.  &  P.  665  ;  Moigan  r.  MoTgan,9  Bia^. 
359  ;  Spooner  v.  Payne,  4  Com.  B.  328  ;  Austin  v.  Rumsey,  2  G  &  Kip.  7W: 
ante,  p.  1538,  n.  1. 
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it  appearing  that  search  had  heen  made  for  the  witness  at  the 
defendant's  hoase  and  in  the  neighbourhood,  as  also  at  Margate,  to 
which  place  the  defendant  stated  that  he  had  gone,  evidence  of  his 
handwriting  was  held  to  be  admissible.  In  all  cases  of  this  nature, 
the  answers  to  the  inquiries  may  be  given  in  evidence,  they  being 
not  hearsay,  but  parts  of  the  res  gestsB.^ 

§  1856.^  If  the  instrument  be  necessarily  attested  by  more  than  §  1654 
one  vntness,  the  absence  of  them  aM  must  be  duly  accounted  for,  in 
order  to  let  in  secondary  evidence  of  the  execution ; '  but  when 
such  evidence  is  rendered  admissible,  proof  of  the  handwriting  of 
any  one  of  the  witnesses  will,  in  general,  be  deemed  sufficient,  pro- 
vided it  be  accompanied  by  some  evidence  of  the  identity  of  the 
party  sued,  with  the  person  who  appears  to  have  executed  the 
instrument.^  Proof  of  the  signature  of  the  obligor  is  an  obvious, 
though  by  no  means  the  only,  mode  of  establishing  his  identity ; 
and  with  the  view  of  ascertaining  the  nature  and  amount  of  evidence 
which  will  be  deemed  sufficient  for  this  purpose,  a  few  cases  on  the 
subject  of  identity  will  here  be  noticed. 

§  1857.  In  Jones  r.  Jones,^  which  was  an  action  by  the  indorsee  §  1656 
against  the  maker  of  a  note,  the  attesting  witness  stated  that  he 
saw  a  party  called  Hugh  Jones,  who  kept  the  Glasgow  Tavern  at 
Lilangefiii,  in  Anglesea,  sign  the  note ;  but  he  added,  on  cross- 
examination,  that  he  had  not  seen  this  person  since,  and  that  the 
name  was  a  common  one  in  Anglesea.  The  court  held  that  the 
plaintiff  must  be  nonsuited,  though  the  defendant  had  in  one  of 
his  pleas  admitted  the  making  of  the  note ;  and  Mr.  Baron  Parke 
observed,  that  the  defendant's  solicitor  should  have  been  called, 
to  say  whether  the  person  who  employed  him  in  the  case  was  the 


»  Ante,  §  475. 

'  Or.  £v.  §§  574,  575,  in  part,  aa  to  first  seven  lines. 

«  Cunliffe  v.  Sefton,  2  East,  183  ;  Wright  v.  Doe  d.  Tatham,  1  A.  &  £.  21, 
;  Wbitelocke  v,  Musgrove,  1  C.  &  M.  511  ;  3  Tyr.  541,  S.  C. 

*  Adam  t.  Kerr,  1  B.  &  P.  360  ;  Nelson  v.  WhittaU,  1  B.  &  A.  19 ;  Doe  r. 
Paul,  3  C.  &  P.  613. 

*  9  M.  &  W.  75,  79. 
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Hugh  Jones  who  lived  at  the  Glasgow  Tavern.  The  case  of 
Greenshields  v.  Crawford/  was  a  similar  action  against  ihe  BccepUx 
of  a  hill,  which  was  directed  to  "  Charles  Banner  Crawford,  Easi 
India  House/'  and  accepted  **  C.  B.  Crawford."  A  witness  proved 
that  this  acceptance  was  the  signature  of  Charles  Banner  Crawford, 
who  was  formerly  a  clerk  in  the  East  India  House,  bat  he  did  soi 
know  whether  that  Mr.  Crawford  was  the  defendant.  The  oonrt 
held  that  this  was  sufficient  evidence  of  identity,  at  least  in  tbe 
absence  of  an  affidavit  to  show  that  the  defendant  was  not  that 
person.  It  will  be  seen  that  the  only  sensible  distinction  betveen 
these  two  cases,  which  were  decided  by  the  same  conrt  within  a  few 
months  of  each  other,  was,  that  in  the  former,  the  name  of  Hu^ 
Jones  was  said  to  be  common,  whereas  that  of  Charles  Banner 
Crawford  was  certainly  unusual. 

§  1858.  In  Simpson  v,  Dismore,'  where  an  apothecary  farooght  \  -^ 
his  action  for  medicines  and  attendance,  and,  in  order  to  pronre 
that  he  had  been  duly  admitted  to  practise,  produced  a  licence  from 
the  Apothecaries'  Company,  which  was  granted  to  a  person  beaiing 
his  name,  the  court  held  that  no  further  evidence  was  necessary  to 
show  that  he  was  the  party  named  in  the  licence.  In  Rassdl  r. 
William  Gray  Smyth,*  where  the  question  was,  whether  tie 
defendant  was  proved  to  be  the  same  person  as  the  defender  in  a 
Scotch  suit,  the  judges  decided  that  there  was  ample  evidence  of 
identity,  on  the  ground  that  the  names,  professions,  places  of  abode, 
and  ages  of  the  parties  appeared  to  be  the  same.  So,  in  Smith 
V.  Henderson,^  which  was  an  action  on  the  case  for  negligence  in 
navigation,  it  was  objected  that  the  evidence  did  not  show  that  the 
defendant  was  the  pilot  in  charge  of  the  vessel;  whereupon  the 
plaintiflF's  counsel  called  out  "  Mr.  Henderson,"  and  a  man  in  court 
answered  "  Here  ;  I  am  the  pilot."  A  witness  then  proved  that 
this  man,  at  the  time  of  the  accident,  was  acting  as  pilot.  Mr. 
Baron  Bolfe,  thinking  that  this  was  not  sufficient  evidence  of  iden- 
tity, directed   a  nonsuit,  but  the  court  above  set  it  aside.     Mr. 


»  9  M.  &  W.  314.  »  9  AL  &  W.  47.  >  Id.  818,  819. 

*  Id.  798. 
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Baron  Parke,  daring  the  argument,  observed,  "  similarity  of  name 
and  residence,  or  similarity  of  name  and  trade,  wiU  do ;''  and  he 
added  in  the  judgment,  ''  The  defendant  is  sued  on  the  face  of  the 
declaration  as  William  Henderson,  a  pilot.  A  man  in  court 
answers  to  the  name  of  Henderson,  is  a  pilot,  and  was  proved  to  be 
the  pilot  acting  on  board  the  vessel.  He  therefore  fulfils  the  de- 
scription in  the  declaration  in  two  respects  at  least,  since  his  name 
and  calling  resemble  those  of  the  alleged  defendant."^ 

§  1859.  It  may,  however,  here  be  observed,  that  the  description  in  §  1657 
the  statement  of  claim  cannot  properly  be  said  to  prove  the  identity 
of  the  defendant.   The  question  is,  who  was  served  with  the  writ,  and 
who  has  pleaded  to  the  action  ?  and  it  is  obvious  that  no  descrip- 
tion which  the  plaintifif  chooses  to  introduce  into  his  statement  of 
his  own  case,  can  in  strictness  answer  this  question,  or  afifect  the 
defendant's  interest.     This  remark  is  made,  because  in  the  case 
above-mentioned  of  Greenshields  v,  Crawford,  the  court  appears  to 
have  acted  upon  a  similar  mistake.     The  decision  in  Smith  v.  Hen- 
derson was  right,  not  because  the  defendant  was  described  by  the 
plaintifif  as  a  pilot,  but  because  the  accident  was  proved  to  have 
been  caused  by  a  pilot  named  Henderson,  and  a  person  answering 
that  name  and  description  was  present  in  court,  and  might  there- 
fore be  fairly  presumed  to  be  the  same  Mr.  Henderson  who  had 
pleaded  to  the  action.     In  another  case,  in  which  a  witness,  called 
to  prove  the  defendant's  handwriting,  had  corresponded  with   a 
person  bearing  his  name,  who  dated  his  letters  from  Plymouth 
Dock,  where  the  defendant  resided,  and  where  it  appeared  that  no 
other  person  of  the  same  name  lived,  the  evidence  of  identity  was 
held  to  be  sufiGicient ;'  and  in  Warren  v.  Sir  J.  C.  Anderson,  Bart.,' 
where  the  only  proof  of  the  defendant's  signature  to  a  bill  was  given 
by  a  clerk  of  Messrs.  Coutts,  who  stated  that  two  years  before  the 
trial  he  saw  a  person,  whom  he  did  not  know,  but  who  called  him- 
self Sir  J.  C.  Anderson,  Bart.,  sign  his  name, — ^that  he  had  since 
seen  cheques  similarly  signed  pass  through  the  banking  house,  and 
that  he  thought  the  handwriting  was  the  same  as  that  on  the  bill, — 


9  IL  &  W.  801. 
»  Harrington  v.  Fry,  Ry.  &  M.  90,  per  Beat,  C.  J.  '8  Scott,  384. 
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the  coart  held  that  the  evidence,  weak  as  it  confessedly  was,  mi^i 
be  submitted  for  the  consideration  of  the  jniy. 

§  1860.  It  only  remains  to  notice  two  decisions  in  the  Conrt  of  i  -^ 
Queen's  Bench,  which,  recognised  as  they  have  been  by  the  other 
courts,^  go  £Eur  towards  neutralising  an  objection,  which  has  too 
often  been  permitted  to  shield  the  unprincipled.  The  cases  re- 
ferred to  are  Sewell  v.  Evans,  and  Boden  v,  Byde.'  In  the  first  of 
these  the  defendant's  name  was  William  Leal  Evans;  in  the 
second,  Henry  Thomas  Byde ;  and  in  neither  was  any  evidoiee 
adduced  beyond  the  similarity  of  name  identifying  the  person  whose 
signature  was  proved  with  the  party  upon  whom  process  had  been 
served.  The  court  held  that  no  proof  was  necessaiy,  observing, 
that  if  the  party  to  be  fixed  with  liability  was  a  marksman, 
as  in  the  case  of  Whitelocke  v.  Musgrove,^  or  if  his  name  was 
proved  to  be  veiy  common  in  the  country,  as  in  the  case  ct 
Jones  V.  Jones,^  or  if  a  length  of  time  had  elapsed  since  the  name 
was  signed,  or  if,  in  short,  any  other  special  facts  were  inToXved  in 
the  case,  a  stricter  proof  might  be  required  :  but  that  in  ordinaiy 
cases,  where  no  particular  circumstance  tended  to  raise  a  qnestioa 
as  to  the  party  being  the  same,  mere  identity  of  name  teas  some- 
thing from  which  an  inference  might  be  drawn.^  Lord  Denman, 
— after  stating  that  the  onus  of  proving  a  negative  in  these  cases 
might  be  safely  thrown  upon  the  defendant,  partly,  because  the 
proof  was  easy,  and  partly,  because  the  supposition  that  a  wrong 
man  had  been  sued  was  unreasonable,  inasmuch  as  the  fraud  would 
occur  to  few,  and  the  risk  of  punishment  in  practising  the  fraud 
would  be  great, — emphatically  added,  ''  The  transactions  of  the 
world  could  not  go  on  if  such  an  objection  were  to  prevail.  It  is 
unfortunate  that  the  doubt  should  have  been  raised ;  and  it  is  best 
that  we  should  sweep  it  away  as  soon  as  we  can."  ^ 


»  See  Hamber  v,  Roberts,  V  Com.  B.  861. 
»  4  Q.  B.  626  ;  3  G.  &  D.  604,  S.  C. 
»  1  C.  &  M.  611  ;  3  Tyr.  641,  S.  C. 

*  9  M.  &  W.  75.    See,  also,  Barker  v.  Stead,  3  Com.  B.  946. 
^  See,  also,  Murieta  v.  Wolf  hagen,  2  C.  &  Kir.  744,  per  Aldenon,  R  ;  and 
Reynolds  v,  Staines,  id.  745. 
«  4  Q.  B.  633. 
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§  1861.  It  has  been  held  in  America,  that  where  the  absence  of  §  1659 
the  subscribing  witnesses  has  been  daly  accoonted  for,  the  instru- 
ment may  be  read  upon  proof  of  the  handwriting  of  the  obligor, 
or  party  by  whom  it  was  executed;  but  it  seems  to  be  still 
undecided  in  that  country,  whether  such  proof  will  be  admissible, 
without  first  showing  an  inability  to  prove  the  signatures  of  the 
witnesses.^ 

§  1862.  When  writings  are  produced,  and  it  becomes  necessary  §  ^660 
to  show  by  whom  they  were  written  or  signed,  the  simplest  mode 
of  proof  is  to  call  the  writer  himself,  or  some  person  who  actwMy 
saw  the  paper  or  signature  written.  When  such  evidence  cannot 
be  procured,  as  must  often  be  the  case,  recourse  may  be  had, 
either  to  the  testimony  of  witnesses,  who  are  a^qwdnted  with  ike 
handwriting^  or  to  a  comparison  of  the  document  in  dispute  with 
any  writing  proved  to  the  satisfaction  of  the  judge  to  be  genuine.' 
These  last  modes  of  proof,  indeed,  may  in  all  cases  be  given  in 
the  first  instance,  since  the  law  recognises  no  distinction  between 
them  and  the  ocular  proof  just  mentioned ;  but  as  they  are  ob- 
viously of  a  less  satisfitctory  character  than  direct  testimony,  any 
unnecessary  reliance  on  them  is  calculated  to  raise  a  suspicion, 
that  the  party  is  actuated  by  some  improper  motive  in  withholding 
evidence  of  a  more  conclusive  nature. 

§  1863.  The  knowledge  of  a  person^ e  handwriting  may  have  been  §  leei 
acquired  in  both  or  either  of  two  ways.'  The  first  is  from  having 
seen  him  write;  and  though  the  weight  of  the  evidence,  which 
depends  upon  knowledge  so  obtained,  must  of  course  vary  in 
degree  according  to  the  number  of  times  that  the  party  has  been 
seen  to  write,  the  interval  that  has  elapsed  since  the  last  time,  the 
circumstances,  whether  of  huny  or  deliberation,  under  which  he 
wrote,  and  the  opportunities  and  motives  which  the  witness  had 


>  Jackflon  v.  Waldron,  11  Wend.  178, 183, 196, 197  ;  Valentine  «.  Piper,  22 
Pick.  90.  See,  also,  R.  «.  St.  Qiles,  22  L.  J.,  M.  C.  54 ;  1  K  &  B.  642,  S.  C, 
SB  to  the  English  law. 

'  See  post,  §  1869. 

*  See  3  BentL  £v.  598,  599. 
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for  obserymg  the  handwritmg  with  attention ;  ^ — yet  the  evidoiee 
will  be  admissible,  though  the  witness  has  not  seen  the  party  write 
for  twenty  years,^  or  has  seen  him  write  bat  once,  and  then  only  his 
surname.'  Indeed,  on  one  occasion,  a  witness  was  permitted  to 
speak  to  the  genuineness  of  a  person's  mark,  from  haidng  fre- 
quently seen  it  afGixed  by  him  on  other  documents.^  The  proof  in 
such  cases  may  be  very  slight,  but  the  jury  will  be  allowed  to  wei^ 
it.  The  witness  need  not  state  in  the  first  instance  how  he  knows 
the  handwriting,  since  it  is  the  duty  of  the  opposite  party  to  ex- 
plore on  cross-examination  the  sources  of  his  knowledge,  if  he  be 
dissatisfied  with  the  testimony  as  it  stands.^  Still,  the  party 
.  calling  the  witness  may  interrogate  him,  if  he  thinks  proper,  as  to 
the  circumstances  on  which  his  beUef  is  founded ;  thon^  if  it 
should  appear  that  thia  belief  rests  on  the  probabihties  of  the  esse, 
or  on  the  character  or  conduct  of  the  supposed  writer,  and  not  oo 
the  actual  knowledge  of  the  handwriting,  the  testimony  will  be 
rejected.*  Where  a  witness,  called  to  estabhsh  a  forgery,  bad  be- 
come acquainted  with  the  signature  of  the  party,  from  haYing  seen 
him,  after  the  commencement  of  the  suit,  sign  his  name  for  the 
purpose  of  showing  the  witness  his  true  manner  of  writing  it,  the 
eridence  was  held  inadmissible.  Lord  Eenyon  justly  observing,  that 
the  party  might,  through  design,  have  written  difiiorently  from  his 
common  mode  of  signature.^ 

§  1864.  The  second  way  in  which  the  knowledge  of  a  person's  i  ^< 


^  Doe  V.  Suckennore,  6  A.  &  E.  730,  per  Patteeon,  J. 

>  R.  V.  Home  Tooke,  26  How.  St  Tr.  71,  72 ;  Eagleton  v.  KingstoiD,  8  YeL 
473, 474,  per  Ld.  Eldon. 

'  5  A.  &  £.  730,  per  Patteson,  J. ;  Gairells  v.  Alexander,  4  Eap^  37,  per  Ld. 
Kenyon ;  Willman  v.  Worrall,  8  C.  &  P.  380 ;  Burr  v.  Harper,  Holt,  N.  P.  R. 
420  ;  Lewis  v.  Sapio,  M.  &  M.  39.  In  this  last  case,  Ld  Tenterden  refused  to 
recognise  the  authority  of  PoweU  v.  Ford,  2  Stark.  R.  164,  where  Ld.  Elkn- 
borough  rejected  the  testimony  of  a  witness  who  had  seen  the  defendant  whte 
his  surname  only  once,  the  acceptance  of  the  bill  in  question  having  been  signed 
at  full  length.    See,  also,  Warren  «.  Anderson,  8  Scott,  384. 

^  George  v.  Surrey,  M.  &  M.  516,  per  Tindal,  0.  J.,  after  some  hesitation. 

'  Moody  V.  RoweU,  17  Pick.  419,  overruling  Slaymaker  v.  Wilson,  1  Penncrlr. 

2ia 

•  R.  V.  Murphy,  8  C.  &  P.  306,  307,  per  Coleridge,  J. ;  Da  Costa  •.  P|yni,  Pta. 
Add.  Cas.  144,  per  Ld.  Kenyon. 

^  Stanger  v.  Searle,  1  Eep.  15.    See,  also.  Page  v.  Homans,  2  ShepL  478. 
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handwriting  may  be  acquiredy  is  by  the  toitneis  having  seen,  in  the 
ordinary  course  of  biieinessy  documents,  which  by  some  evidence, 
direct  or  circomstantial,  are  proved  to  ha/ve  been  written  by  such 
person.  Thus,  if  the  witness  has  received  letters  purporting  to 
be  in  the  handwriting  of  the  party,  and  has  either  personally 
communicated  with  him  respecting  them,  or  written  replies  to 
them,  producing  farther  correspondence,  or  acquiescence  by  the 
party  in  some  matter  to  which  they  relate,  or  has  so  adopted 
them  into  the  ordinary  business  transactions  between  himself  and 
the  party,  as  to  induce  a  reasonable  presumption  in  favour  of  their 
genuineness,  his  evidence  will  be  admissible.^  So,  if  a  letter  be 
sent  to  a  particular  person,  and  an  answer  be  received  in  due 
course,  the  tail  presumption  is,  that  the  answer  was  written  by 
the  person  addressed  in  the  letter ;  and,  consequently,  the  witness 
who  received  such  answer,  may  be  examined  as  to  the  genuineness 
of  any  other  paper,  which  it  is  necessary  to  show  was  or  was  not 
written  by  the  same  person.'  Again,  the  clerk  who  has  constantly 
read  the  letters,  or  the  broker,  who  has  been  consulted  upon  them, 
is  as  competent  as  the  merchant  to  whom  they  were  addressed,  to 
judge  whether  another  signature  is  that  of  the  writer  of  the  letters; 
and  a  servant  who  has  habitually  carried  his  master's  letters  to  the 
post,  has  thereby  had  an  opportunity  of  obtaining  a  knowledge  of 
bis  writing,  though  be  never  saw  him  write,  or  received  a  letter 
from  him.' 

§  1865.  In  one  case,  an  attorney  was  permitted  to  speak  to  the  §  1663 
signature  of  an  attesting  witness,  though  his  knowledge  of  the 
handwriting  was  solely  derived  from  having  seen  the  same  signa- 
ture attached  to  an  afiBdavit,  which  had  been  filed  by  the  opposite 
party  in  a  previous  stage  of  the  cause.^    Here  the  opposite  party, 

>  Doc  V.  Suckermore,  5  A.  &  E.  731,  per  Patteaon,  J. ;  2  N.  &  P.  46,  S.  C. ; 
LkI.  Ferrers  v.  Shirley,  Fitzg.  105  ;  B.  N.  P.  236  ;  Carey  r.  Pitt,  Pea,  Add.  Cas. 
130  ;  TliariH?  v.  Ginhunie,  2  C.  &  P.  21  ;  Harrington  r.  Fry,  Ry.  &  M.  90  ;  Burr 
V.  Harper,  Holt,  N.  P.  R.  420  ;  Com.  v.  Carey,  2  Pick.  47  ;  Johnaon  «.  Daveme, 
19  Johns.  134  ;  Pope  v,  Aske^,  1  Iredell,  la 

*  Carey  v.  Pitt,  Pea.  Add.  Cas.  130,  per  Ld.  Kenyon. 

*  Doe  V,  Suckennore,  5  A.  &  E.  740,  per  Ld.  Denman. 

*  Smith  V.  Sainsbory,  6  C.  &  P.  196,  per  Park,  J.,  cited  by  Ld.  Denman  in 
Doe  V.  Suckennore,  5  A.  &  £.  740. 
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having  used  the  aflBdavit  as  a  gename  docnment,  was  in  a  maniipr 
estopped  from  disputing  the  tBLci  that  it  was  signed  by  ihe  person 
whose  signature  it  bore ;  but  perhaps,  after  all,  some  doabt  maj 
be  entertained  respecting  the  correctness  of  this  decision ;  since  in 
another  case,  the  plaintiff's  attorney  was  not*  allowed  to  proTe  the 
defendant's  handwriting,  though  he  had  frequently  seen  and  acted 
upon  other  papers  in  the  Master's  office,  which  the  opposite  attorney 
admitted  had  been  written  by  the  defendant.^ 

§  1866.  Where  in  an  action  on  a  joint  and  several  promissoiy  { if 
note  against  three  persons,  the  signature  of  one  of  them  was 
attempted  to  be  proved  by  calling  the  attorney  for  the  defBndantB, 
whose  knowledge  of  the  handwriting  in  question  was  fonnded  on 
the  circumstance,  that  he  had  received  a  retainer  purporting  to  be 
signed  by  his  three  clients,  and  had  acted  upon  it  in  defending  the 
action,  the  Court  of  Common  Pleas  held  that  his  testimony  wis 
inadmissible,  as  no  proof  was  given  that  the  party  had  ever 
acknowledged  the  signature  to  the  attorney,  and  either  of  the 
other  two  defendants  might  have  signed  the  retainer  for  him  with 
his  assent.^  So,  the  testimony  of  an  inspector  of  franks,  called  to 
prove  the  handwriting  of  a  member  of  Parliament,  has  on  two  occa- 
sions been  rejected,  where  the  knowledge  of  the  witness  was  simpiy 
derived  from  his  having  frequently  seen  franks  pass  through  the 
post-office,  bearing  the  name  of  such  member,  but  where  he  had 
never  communicated  with  the  member  on  the  subject  of  the  franks ; 
for,  in  this  case,  the  superscriptions  of  the  letters  seen  by  the 
mtness  might  possibly  have  been  forgeries.'  These  last  dedsioDS 
certainly  carry  the  law  to  the  verge  of  impropriety,  since  they  aze 
founded  on  a  presumption,  which  is  not  only  improbable  in  the 
highest  degree,  but  is  in  direct  contradiction  to  the  sound  rule,  that 
a  crime  is  not  to  be  presumed,  or  so  much  as  suspected,  without 
special  cause,  in  any  single  instance ;  much  less  in  a  number  of 
unconnected  instances.^ 


»  Qieaves  v.  Hunter,  2  C.  &  P.  477,  per  Abbott,  C.  J. 
«  Drew  V.  Prior,  5  M.  &  Gr.  264. 

*  Carey  v,  Pitt,  Pea.  Add.  Gas,  130,  per  Ld.  BIcnyon  ;  Batchdor  «.  Hchmj- 
wood,  2  Eep.  714,  per  id.  «  3  BentL  Ev.  60L 
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§  1867.  In  whichever  of  these  two  ways  the  witness  has  acquired  §  1665 
his  knowledge  of  handwriting,  it  is  obvious  that  evidence  identifying 
the  person  whose  writing  is  in  dispute  with  the  person  whose  hand 
is  known  to  the  witness,  must  be  adduced,  either  aliunde,  or  by  the 
testimony  of  the  witness  himself,  if  he  be  personally  acquainted 
with  the  writer.^  The  witness  might  otherwise  be  proving  the 
handwriting  of  one  man,  while  the  party  calling  him  might  be 
seeking  to  establish  the  signature  of  another. 

S  1868.  When  witnesses  are  called  to  speak  to  handwriting  §  ^^^ 
they  should  declare  their  heUef  on  the  subject,  though  in  one  case 
it  was  held  by  Lord  Eenyon,  that  the  evidence  of  a  witness,  who, 
acknowledging  his  inability  to  form  a  belief,  merely  stated  that 
the  paper  produced  was  Uke  the  handwriting  of  the  individual  by 
whom  it  purported  to  have  been  written,  was  admissible.'  This 
case, — ^though  recognised  by  Lord  Wynford,' — ^has  been  questioned 
by  Lord  Eldon,^  and  apparently  with  reason.  It  may  be  very  true, 
as  Lord  Eldon  admits,  that  witnesses  are  occasionally  pressed  too 
much  to  form  a  belief ; '  and  some  allowance  should  certainly  be 
made  for  the  over-caution  of  a  scrupulous  witness  ;  but  though  it 
may  be  very  proper  to  receive  the  testimony  of  a  person,  who, 
declining  to  express  a  decided  belief,  will  yet  declare  that  he  is  of 
opinion^  or  that  he  thinks,  the  paper  is  genuine,  yet  it  is  going  a 
step  further  when  the  witness  will  only  state  that  the  handwriting 
is  Uke ;  a  statement  which  may  be  perfectly  true,  but  yet,  within 
the  knowledge  of  the  witness,  the  paper  may  have  been  written  by 
an  utter  stranger. 

§  1869.   Although  all  proof  of  handwriting,  except  when  the  §  lec? 
witness  either  wrote  the  document  himself,  or  saw  it  written,  is  in 
its  nature  comparison ; — ^it  being  the  belief  which  a  witness  enter- 
tains, upon  comparing  the  writing  in  question  with  an  exemplar 


>  See  Doe  v,  Suckermore,  5  A.  &  E.  731,  per  Patteaon,  J. 

'  OarrellB  v.  Alexander,  4  Esp.  37.  See,  alao,  fieauchamp  v.  Cash,  D.  &  R., 
N.  P.  R.  3.  "2  Ph.  Ev.  249,  n.  2. 

'  Eagleton  v.  Kingston,  8  Ves.  476.  See,  also,  Croise  v,  Clancy,  6  Ir.  £q.  R. 
552.  *  Eagleton  «.  Kingston,  8  Yea.  476. 
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formed  in  his  mind  from  some  previous  knowledge ;  ^ — ^the  Uw, 
until  the  year  1854,*  did  not  allow  the  witness,  or  even  the  jniy, 
except  under  certain  special  circumstances,  actually  to  compare  ttco 
writings  with  each  other,  in  order  to  ascertain  whether  both  were 
written  by  the  same  person.  This  technical  rule  of  the  commcm 
law, — ^which  was  certainly  not  based  on  common  sense,  and  wiack 
was  directly  opposed  to  the  practice  of  our  own  eeeleaiagticftl 
courts,'  of  our  courts  in  India,^  of  the  French  courts,^  and  of  the 
courts  of  many  of  the  most  enlightened  States  in  America,* — wis, 
happily  for  the  administration  of  justice,  abrogated  by  the  Legb- 
lature  in  the  year  just  named,  so  &r  at  least  as  related  to  trials  at 
Nisi  Prius.^    In  1865,  a  further  instalment  of  law  Reform,  was  em- 


*  Doe  V,  Suckennore,  5  A.  &  K  731,  per  Patteson,  J. 

*  1  Will,  on  Ex.  309 ;  1  Ought,  tit  225,  §§  1—4  ;  Doe  «.  Snckermoie^  5  A 
&  £.  708—710,  per  Coleridge,  J. ;  Beaumont  v.  Perkins,  1  Phillim.  78  ;  Si^ 
V,  Atkinson,  1  Add.  215,  216 ;  Machin  v.  Grindon,  2  Caa.  temp.  Jjde,  335 ;  2 
Add.  91,  n.  a,  S.  C. 

*  The  Ind«  Evid.  Act  of  1872  contains,  in  §  73,  the  following  enactment  :— 
''  In  Older  to  ascertain  whether  a  signature,  writing,  or  seal,  is  that  of  the  penoo 
hy  whom  it  purports  to  have  been  written  or  made,  any  signature,  wiitiiig.  or 
seal  admitted  or  proved  to  the  satisfaction  of  the  court  to  have  been  written,  or 
made  by  that  person  may  be  compared  with  the  one  which  is  to  be  proved, 
although  that  signature,  writing,  or  seal  has  not  been  produced  or  proved  £jr 
any  other  purpose." 

*  Code  de  Proc.  Civ.,  part  1,  liv.  2,  tit  10,  §§  19a— 213  ;  3  Poth.,  (Ehtt. 
Posth.  46  ;  Doe  t>.  Suckennore,  5  A.  &  K  710,  711,  per  Coleridge,  J. 

*  The  N.  York  Civ.  Code  contains  the  following  sections  relative  to  the  proof 
of  handwriting : — "  §  1763.  The  handwriting  of  a  person  may  be  shown  by 
any  one  who  believes  it  to  be  his,  and  who  has  seen  him  write,  or  has  fce& 
writings  purporting  to  be  his,  upon  which  he  has  acted  or  been  charged,  and 
who  has  thus  acquired  a  knowledge  of  his  handwriting.  §  1764.  Evidence 
respecting  the  handwriting  may  also  be  given  by  a  comparison,  made  by  the 
witnesses,  or  a  jury,  with  writings,  admitted  or  treated  as  genuine  by  the  party 
against  whom  the  evidence  is  offered.  §  1765.  Where  a  writing  is  more  than 
thirty  years  old,  the  comparison  may  be  made  with  writings,  purporting  to  U 
genuine,  and  generally  respected  and  acted  upon  as  such,  by  persons  having  an 
interest  in  knowing  the  fjBkct"  In  Massachusetts,  Maine,  and  Connecticut,  it 
serins  to  have  become  the  settled  practice  to  admit  any  papers  to  the  jurr, 
whether  relevant  to  the  issue  or  not,  for  the  purpose  of  comparison  of  the  band- 
writing.  Homer  v.  Wallis,  11  Mass.  309  ;  Moody  v,  Rowell,  17  Pick.  49i' : 
Richardson  v.  Newcomb,  21  PicL  315  ;  Hammond's  case,  2  GreenL  33  ;  hj\m 
V.  Lyman,  9  Conn.  55. 

M7  &  18  v.,  c.  125,  §§  27,  103.    See,  also,  19  &  20  V.,  c  102,  §§  30,  ^^,  Ii. 
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bodied  in  the  Act  of  28  &  29  Y.,  c.  18,  which  enacts  in  §  8,  that 
**  comparison  of  a  disputed  writing  with  any  writing  proved  to  the 
satisfaction  of  the  judge  to  be  genuine,  shall  be  permitted  to  be 
made  by  witnesses ;  and  such  writings,  and  the  evidence  of  wit- 
nesses respecting  the  same,  may  be  submitted  to  the  court  and 
jury  as  evidence  of  the  genuineness,  or  otherwise,  of  the  writing  in 
dispute."  §  1  of  the  same  Act  provides,  that  the  above  enactment, 
— ^in  common  with  certain  other  clauses  relating  to  evidence, — 
*^  shall  apply  to  all  courts  of  judicature,  as  well  criminal  as  all 
others,  and  to  all  persons  having,  by  law  or  by  consent  of  parties, 
authority  to  hear,  receive,  and  examine  evidence,  whether  in  Eng- 
land or  in  Ireland."  ^ 

§  1870.  Under  this  statutory  law  it  seems  clear,  first,  that  any  §  1668 

writings,  the  genuineness  of  which  is  proved  to  the  satis£Eu;tion, 

not  of  the  jury,  but  of  the  judge,'  may  be  used  for  the  purposes  of 

comparison,  although  they  may  not  be  admissible  in  evidence  for 

any  other  purpose  in  the  cause;'  and  next,  that  the  comparison 

may  be  made  either  by  witnesses  acquainted  with  the  handwriting, 

or  by  witnesses  skilled  in  deciphering  handwriting,  or,  without  the 

intervention  of  any  witnesses  at  all,  by  the  jury  themselves,^  or,  in 

the  event  of  there  being  no  jury,  by  the  court.     If  therefore,  an 

action  be  brought  by  the  indorsee  of  a  bill  of  exchange  against  the 

acceptor,  who  by  his  statement  of  defence  has  denied  the  indorsement 

by  the  drawer,  it  seems  that  the  jury  may,  by  simply  comparing  the 

indorsement  with  the  drawing,  which  is  conclusively  admitted  to  be 

genuine,*^  find  a  verdict  for  the  plaintiff,  even  though  no  witness  be 

called  to  disprove  the  defence.* 

§  1871.  It  further  appears,  that  any  person  whose  handwriting  is  §  16G9 
in  dispute,  and  who  is  present  in  court,  may  be  required  by  the 

1  This  role  has  laeen  adopted  by  the  Committee  for  Privileges  in  the  Hotue 
of  Lords.    Shrewsbury  Peer.,  7  H.  of  L.  Cas,  1, 15. 
s  See  Egan  v.  Cowan,  30  Law  Times,  223,  in  Ir.  Ex. 

*  Birch  V,  Ridgway,  1  Fost  &  Fin.  270 ;  Cresswell  v.  Jackson,  2  Fost  & 
Fin.  24. 

*  Cobbett  V.  Kilminster,  4  Fost.  &  Fin.  490,  per  Martin,  B. 
»  Ante,  §  851. 

*  See  as  to  the  former  law,  Allport  v.  Meek,  4  C.  &  P.  267. 
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Judge  to  write  in  his  presence,  and  that  such  writing  may  be  eom- 
pared  with  the  document  in  question.^  Moreover,  in  all  caaea  at 
comparison  of  handwriting,  the  witnesses,  the  jury,  and  the  eoiirt 
may  respectively  exercise  their  judgment  on  the  resemblance  or 
difference  of  the  writings  produced,  with  respect  to  the  generd 
character  of  the  handwriting, — ^the  forms  of  the  letters,  and  the 
relative  number  of  diversified  forms  of  each  letter, — ^the  ose  of 
capitals,  abbreviations,  stops,  and  paragraphs, — ^the  mode  of  effeei- 
ing  erasures,  or  of  inserting  interlineations  or  correetionB, — the 
adoption  of  peculiar  expressions, — ^the  orthography  of  the  woidfl,'— 
the  grammatical  construction  of  the  sentences, — and  the  style  of 
the  composition, — and  also  on  the  &ct  of  one  or  more  of  the  docu- 
ments being  written  in  a  feigned  hand.' 

§  1872.  In  one  respect,  the  enactment  under  discussion  seems  { H 
open  to  objection.  If  the  word  '^  genuine,"  as  applied  to  a  docu- 
ment, simply  means, — and  it  can  scarcely  have  any  other  mean- 
ing,— ^that  it  is  in  the  handwriting  of  the  person  by  whom  it 
purports  to  have  been  written,  the  Legislature  has  made  no  pro- 
vision for  the  case  of  a  party  who  seeks  to  disprove  his  signature 
to  a  receipt,  bill,  or  other  document,  by  comparing  it  with  papen 
written  by  V^^Tn  post  litem  motam.     This  wUl  open  a  door  to  firaod. 


>  See  Doe  d.  Devine  v,  Wilson,  10  Moo.  P.  C.  R.  502,  630  ;  Cobbett  r.  Kil- 
minster,  4  Fost.  &  Fin.  490,  per  Martin,  B.  The  Ini  Evid.  Act,  1S72,  co»- 
tains,  in  §  73,  the  following  enactment : — "  The  court  may  direct  any  penoa 
present  in  court  to  write  any  words  or  figures  for  the  pnrpoee  of  ^nalnlmg  tke 
court  to  compare  the  words  or  figures  so  written  with  any  words  or  ^gnrei 
alleged  to  have  been  written  by  such  person." 

>  This  is  a  test  which  niay  often  be  successfully  applied.  At  the  Qreenwi^ 
County  Court  a  plaintiff,  on  one  occasion,  denied  most  positiyely  that  a  iccdpt 
produced  was  in  his  handwriting.  It  was  thus  worded : — "  Received  the  Hole 
of  the  above."  On  being  asked  to  write  a  sentence  in  which  the  vtad 
"  whole  ^  was  introduced,  he  took  evident  pains  to  disguise  his  writing,  bat  he 
adopted  the  above  phonetic  style  of  spelling,  and  also  persisted  in  usng  ti» 
capital  H.  On  being  subsequently  threatened  with  an  indictment  for  peijuiT 
he  absconded. 

•  "  The  Handwriting  of  Junius  professionally  investigated  by  Mr.  Cbarks 
Chabot,  Expert,"  is  the  most  instructive  and  scientific  essay  that  has  ever  beeei 
published  in  Fngliah  respecting  the  best  methods  to  be  adopted  in  oompuw 
handwritings.  It  deserves  the  most  attentive  study,  and  it  quite  eThangtB  tht 
subject  See  Handw.  of  Jun.  by  Twisleton  &  Chabot,  quarto,  publiaked  by 
MiuTay  in  1871. 
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Many  men  are  capable  of  writing  in  several  different  hands ;  and, 
consequently,  when  the  object  they  have  in  view  is  to  relieve  them- 
selves from  liability,  nothing  can  be  easier  than  to  produce  to  the 
jury  genuine  documents,  which  have  been  written  for  the  express 
purpose  of  proving  that  no  similitude  exists  between  them  and  the 
writing  in  dispute,^ 

§  1878.  Another  matter  which  appears  to  have  been  overlooked  §  1671 
by  the  Legislature,  relates  to  the  question,  how  far  the  knowledge 
of  a  witness,  who  is  called  to  prove  handwriting,  may  be  tested  in 
cross-examination  by  showing  him  other  documents,  not  admissible 
as  evidence  in  the  cause,  nor  proved  to  be  genuine,  and  by  then 
asking  him  whether  they  were  written  by  the  same  hand  as  the 
paper  in  dispute.  If  the  witness  in  such  a  case  were  to  express 
his  belief  that  all  the  documents  were  in  the  same  handwriting, 
could  the  cross-examining  counsel  prove  that  those  produced  by 
him  were  not  genuine,  and  then  put  them  in  evidence,  that  the 
jury  might  be  enabled  to  appreciate  the  testimony  given  by  the 
witness?  On  this  subject,  the  authorities  prior  to  the  recent 
alteration  in  the  law  are  conflicting,^  and  it  is  difficult  to  conjecture 
in  what  way  the  judges  would  now  decide.  The  admission  of  the 
evidence,  would,  however,  seem  best  to  accord  .with  the  spirit  of  the 
new  law, 

§  1874.  When  documents  are  of  such  antiquity  that  witnesses  §  1672 
who  have  corresponded  with  the  supposed  writer,  or  who  have  seen 
him  write,  cannot  be  produced,  the  law  will,  from  necessity,  be 
satisfied  with  less  strict  proof  than  is  required  in  other  cases.' 

1  Ld.  Brougliam's  Bill  of  1853  contained  the  following  clause  to  avoid  this 
evil  : — "  WTiere  the  handwriting  of  any  person  is  sought  to  be  disproved  by  com- 
parison with  other  writings  of  his,  not  admissible  in  evidence  for  any  other 
paxpofle  in  the  cause,  such  writings,  before  they  can  be  compared  with  the  docu- 
ment in  question,  must,  if  sought  to  be  used  by  the  party  in  whose  handwriting 
they  are,  be  proved  to  have  been  written  prior  to  any  dispute  respecting  the 
genuineness  of  such  document."    See  ante,  §  1863,  ad  fin. 

s  See  and  compare  Hughes  v.  Rogers,  8  M.  &  W.  125  ;  Qriffits  v.  Ivory,  11 
A.  &  E.  322  ;  3  P.  &  D.  179,  S.  C.  ;  Young  v,  Honner,  2  M.  &  Rob.  537  ;  1  C. 
&  Kir.  51,  S.  C,  nom.  Younge  v.  Honner. 

*  Doe  t.  Suckermore,  5  A.  &  E.  717,  718,  per  Coleridge,  J. ;  724,  725,  per 
IV'illiamB,  J. ;  736,  per  Patteson,  J.  ;  747,  748,  per  Ld.  Denman. 

6  o 
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Such  documents,  when  thirty  years  old,  generally  prove  thesi- 
selves  ;^  but  still  occasions  may  arise  when,  in  order  to  estabKsIi 
identity,  it  will  become  necessary  to  prove  the  handwritiiig.  For 
instance,  if  in  a  pedigree  cause,  or  a  peerage  claim,  a  dedantioii, 
purporting  to  have  been  written  by  a  deceased  member  of  the 
family,  be  tendered  in  evidence,  the  handwriting  must  be  proved  is 
some  legal  mode,  however  ancient  the  paper  may  be.'  How,  th^ 
is  this  to  be  done  ?  Doubtless,  under  the  Act  of  28  &  29  T^ 
c.  18,  §  8,^  the  proof  may  be  established  by  producing  from  the 
proper  custody  other  documents  admitted  to  be  genuine,  or  prored 
to  have  been  respected,  treated,  and  acted  upon  as  such  by  the 
parties  interested  in  them,  and  by  then  permitting  witnesses* 
whether  experts  or  others,  and  the  court  and  jury  to  compare  such 
documents  directly  with  the  paper  in  dispute.^  It  is  also  dear  ibai, 
without  the  production  of  any  documents  for  the  purpose  of  inad- 
tuting  a  direct  comparison,  the  handwriting  under  investigatioi 
may  be  proved  by  any  witness,  who  has  become  acquainted  witii  it  id 
the  ordinary  cov/rse  of  his  business. 

§  1875.  This  point  was  decided  by  the  House  of  Lords  on  tiie  f  ^ 
claim  of  Sir  B.  W.  Bridges  to  the  barony  of  Fitzwalter.'  There, 
it  became  necessary  to  show  that  a  family  pedigree,  produced  froo 
the  proper  custody,  and  purporting  to  have  been  made  some  ninety 
years  before  by  an  ancestor  of  the  claimant,  was  written  by  him.  To 
establish  this  fact,  the  family  solicitor  of  the  claimant  was  caDed ; 
and  on  his  stating  that  he  had  acquired  a  knowledge  of  the  an- 
cestor's writing,  from  having  had  occasion  at  different  ^times  to 
examine,  in  the   course  of  his  business,  many  deeds   and   other 


>  Ante,  §§  87,  88. 

s  Tracy  Peer.,  10  CI.  &  Fin.  154 ;  Fitzwalter  Peer.,  id.  193 ;  Morewood  «. 
Wood,  14  East,  328  ;  Taylor  v.  Cook,  8  Price,  662.  »  Ante,  §  19891 

*  This  course  was  allowable  to  a  great  extent  nnder  the  old  law.  See  DteTM 
r.  Lowndes,  7  Scott,  N.  R.  168,  169,  209 ;  Doe  v.  Tarver,  Ry.  &  M.  143;  per 
Abbott,  C.  J. ;  Anon.,  cited  id.,  per  Lawrence,  J.  ;  Roe  v.  Rawlings^  7  Emt^ 
282,  n.,  per  Le  Blanc,  J.,  on  two  occasions ;  Morewood  v.  Wood,  14  Ekst,  33S» 
per  Hotham,  B. ;  20  Law  Mag.  323,  324  ;  Taylor  v.  Cook,  8  Price,  652,  $53,  per 
Richards,  C.  B. 

•  Fitzwalter  Peer.,  10  a.  &  Fin.  193.  See  Crawford  &  Lindsay  Peer.,  i  H. 
of  L.  Cas.  556—558. 
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instniments  purporting  to  have  been  written  or  signed  by  him,  the 
Lords  considered  this  ^ntne8S  competent  to  prove  the  handwriting 
of  the  pedigree.  In  another  case,^  where  in  order  to  prove  a  pedi- 
gree, it  became  necessary  to  rely  upon  a  marriage  certificate,  which 
purported  to  have  been  written  and  signed  eighty-five  years  before 
the  trial  by  W.  Davies,  the  then  curate  of  the  parish,  the  Court  of 
Queen's  Bench  held  that  the  document  was  admissible,  on  proof  by 
the  parish  clerk,  that  in  the  course  of  his  official  duty  he  had 
acquired  a  knowledge  of  the  handwriting  of  Mr.  Davies,  from 
various  signatures  in  the  original  register.  It  was  objected  that 
some  witness  should  have  been  called  to  speak  to  the  death  of  the 
curate,  or  to  have  shown  when  he  died,  or  at  least  that  some  search 
should  have  been  made  for  persons  who  might  have  seen  him  write, 
or  have  been  able  to  prove  his  signature  in  the  ordinary  way ;  but 
the  objections  were  overruled  as  untenable. 

§  1876.  But  the  question  still  remains,  can  a  witness,  in  the  §  1674 
cases  just  put,  be  called  to  state  that  he  has  acquired  a  knowledge 
of  the  handwriting  in  question,  not  from  a  course  of  btisiness,  like  a 
party's  solicitor  or  steward,  but  from  studying  the  signatures  attached 
to  documents,  which  are  either  admitted  or  proved  to  be  genuine, 
but  which  are  not  produced^  for  the  express  purpose  of  speaking  to 
the  identity  of  the  writer  ?  The  House  of  Lords  in  the  Fitzwalter 
Peerage  case'  decided, — ^in  apparent  opposition  to  several  older 
authorities,' — that  such  testimony  was  inadmissible,  and  the  new 
practice  established  by  the  Common  Law  Procedure  Act,  1854,^ 
does  not  seem  to  have  interfered  with  this  decision. 

§  1877.  Independent  of  all  cases  in  which  handwriting  is  sought  §  1678 
to  be  proved  by  actual  comparison,  the  testimony  of  skilled  witnesses 
will  occasionally  be  admissible  for  the  purpose  of  throwing  light 
upon  the  document  in  dispute.     First,  if  the  writing  be  ancient^  an 
expert  may  state  his  belief  as  to  the  probable  period  at  which  it  was 

»  Doc  V.  Davies,  10  Q.  B.  314.  »  10  a.  &  Fin.  193. 

•  See  Sparrow  «.  Fanant,  2  St.  Ev.  617,  n.  e,  per  Holroyd,  J. ;  Doe  v.  Lyne, 
2  Ph.  £t.  258,  n.  1,  per  id.  ;  Beer  v.  Ward,  cited  id.,  per  Dallas,  C.  J.,  and  Ld. 
Tenterden  ;  Anon.,  per  Ld.  Hardwicke,  cited  B.  N.  P.  236,  6 ;  Doe  v.  Sucker- 
more,  cited  ante,  p.  1553,  n.  3.  *  Ante,  §  1869. 

6  G  2 
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written,  because,  in  such  a  case,  as  the  character  of  handwriting 
yaries  according  to  the  progress  of  civilisation,  antiqnaiian  know- 
ledge may  afford  much  assistance  in  arriving  at  a  right  concIusiaiL^ 
Secondly,  if  the  question  be  whether  a  paper  is  written  in  a  feigned 
or  natural  hand,^  witnesses  whose  duty  it  has  been  to  detect  forge- 
ries will  probably  be  admissible  in  this  country,^  as  they  certainly 
are  in  America,^  on  the  ground  that  such  persons  are  sapposed  to 
be  more  capable  than  ordinary  men  of  pronouncing  a  safe  opimoD 
on  a  subject  of  this  nature.^  Still,  as  experts  usually  come  with  a 
bias  on  their  minds  to  support  the  cause  in  which  they  are  embarked, 
little  weight  will  in  general  be  attached  to  the  evidence  which  thej 
give,'  unless  it  be  obviously  based  on  sensible  reasoning. 

§  1878.  Although  in  ordinary  cases,  when  a  witness  is  called  to  { -^ 
speak  to  handwriting,  the  document  itself  is  produced  in  court,  it  it 
obvious  that  this  course  may  occasionally  be  highly  inconvenient  or 
even  impossible.  For  instance,  suppose  it  be  necessary  to  identiff 
a  person,  who  has  either  written  a  paper  which  is  lost,  or  has  signed 
a  record  or  public  register,  the  removal  of  which  from  its  proper 
place  of  custody  cannot  be  enforced, — will  a  witness  be  allowed  to 
prove  such  person's  handwriting  without  producing  the  originil 
document  ?  This  point  was  raised  and  decided  in  the  afiirmatire 
in  Sayer  v.  Glossop,^  where  the  defendant,  having  pleaded  her 
coverture,  and  having  put  in  an  examined  copy  of  the  register  of 


*  Doe  V,  Suckermore,  5  A.  &  E.  718,  per  Coleridge,  J. ;  Tracy  Peer.,  10  CI 
&  Fin.  154. 

'  Those  who  feel  an  interest  in  tracing  a  Bimilarity  between  feigned  tad 
natural  handwriting,  are  referred  to  the  4th  voL  of  Ld.  Chatham  a  Con«9fL, 
where,  at  p.  37  of  the  fetc-Bimiles  of  autpgraplis,  they  will  find  a  carious  com- 
parison of  the  upright  writing  of  Junius  with  the  running-hand  of  Sir  Pk. 
Francis.    See,  also,  ante,  §  1871,  n.  3. 

•  R.  V.  Coleman,  6  Cox,  163,  per  Cresswell,  J. 

*  Hammond's  case,  2  Greenl.  33  ;  Moody  v.  Rowell,  17  Pick.  490  ;  Com.  t 
Carey,  2  Pick.  47  ;  Lyon  v.  Lyman,  9  Coim.  65  ;  Hubly  t>.  Vanhome,  7  Seijr.  ^ 
R.  185  ;  Lodge  v,  Phipher,  11  Serg.  &  R.  33a 

»  R.  V,  Cator,  4  Esp.  117,  145,  per  Hotham,  B. ;  Qoodtitle  r.  Brahazn,  4  T. 
R.  497  ;  Doe  v.  Suckermore,  2  N.  &  P.  18  ;  Fitzwalter  Peer.,  10  CL  &  Rn.  1S6, 
per  Ld.  Brougham. 

•  Tracy  Peer.,  10  CI.  &  Fin.  191,  per  Ld.  Campbell ;  Guniey  r  Lanijiaiiii. 
6  B.  &  A.  330.  7  2  Ex.  R.  4^19. 
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her  marriage  with  one  A.  B.,  was  permitted,  without  prodaoing  the 
original  register,  to  call  a  witness,  who  deposed  that  he  knew  one 
A.  B.,  and  had  often  seen  him  write ;  and  that  the  husband's 
signature  in  the  register,  which  he  had  examined,  was  in  the 
handwriting  of  his  friend  A.  B. 

§  1879.  A  bold  attempt  was  made  in  the  year  1868,  and  again  in  §  1679a 
the  year  1875,  to  facilitate  the  reading  of  documents  on  trials  in  ^ 

the  County  Courts,  by  waiving  the  necessity  of  producing  any 
formal  proof  in  their  support.  This  change  is  sought  to  be  effected 
by  a  rule  of  practice,  which  is  in  the  following  form  : — "  Where 
any  documents  are  produced  to  the  court  from  proper  custody,  they 
shall  be  read  without  further  proof,  if  they  appear  genuine,  and  if 
no  objection  be  taken  thereto ;  and  if  the  admission  of  any  document 
so  produced  be  objected  to,  the  judge  may  adjourn  the  hearing  for 
the  proof  of  the  documents,  and  the  party  objecting  shall  pay  the 
costs  caused  by  such  objection,  in  case  the  documents  shall  after- 
wards be  proved,  unless  the  judge  shall  otherwise  order."  ^  It  may 
well  be  doubted  whether  the  learned  framers  of  this  rule  had  any 
power  to  frame  it,  since  it  is  obviously  intended  to  work  a  material 
change  in  the  substantive  laws  of  evidence,  and  to  render  writings 
admissible  in  the  County  Courts,  although  they  would  inevitably 
be  rejected  if  tendered  in  proof  before  any  other  tribunal  in  the 
realm.  The  rule,  therefore,  is  here  cited,  principally  for  the 
purpose  of  pointing  out  that  no  attempt  to  enforce  it  can  with 
safety  be  made. 

§  1880.*  The  admmibility  and  effect  of  private  writings,  when  §  1680 
offered  in  evidence,  have  been  incidentally  considered,  under  various 
heads,  in  the  preceding  pages,  so  &r  as  they  are  established  and 
governed  by  any  rules  of  law.   On  this  subject,  therefore,  no  further 
comments  are  necessary. 

§  1881.  It  may  be  convenient  here  to  advert  to  six  practical  §  1«81 


«  Cy.  Ct.  R.  0.  &  F.  of  1868,  R.  103  ;  Cy.  Ct  R.  1875,  Ord,  xiv,  R.  5. 
«  Gr.  Ev.  §  583,  in  pai-t. 
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ndes  of  some  importance,  all  of  which  will  be  foond  applicable  to 
evidence  of  every  description.  First,  where  evidence  is  offered  for 
a  particular  purpose,  and  an  objection  is  taken  to  its  adTniaribility 
for  that  purpose,  if  the  judge  pronounces  in  fietvonr  of  its  gentnl 
admissihility  in  the  cause,  the  court  will  support  his  decimon,  pio- 
vided  the  evidence  be  admissible  for  any  purpose.^  The  proper 
course  for  the  opposing  counsel  to  take  in  such  a  case  wonld  seen 
to  be,  to  call  upon  the  judge  to  explain  to  the  jury,  that  the 
evidence,  though  generally  admissible  in  the  cause,  famishes  no 
proof  of  the  particular  fact  in  question ;  and  then,  should  the  jud^ 
refuse  to  make  the  explanation  required,  an  application  mi^t  be 
made  to  the  court  above  for  a  new  trial  on  the  ground  of  misdireo- 
tion.^  Secondly,  where  inadmissible  evidence  is  received  at  the 
trial  without  objection,  the  opposite  party  cannot  afterwards  object 
to  its  having  been  received,^  or  obtain  a  new  trial  on  the  ground 
that  the  judge  did  not  expressly  warn  the  juiy  to  place  no  reliafiee 
upon  it.^  Thirdly,  where  evidence  is  objected  to  at  the  trial,  the 
nature  of  the  objections  must  be  distinctly  stated,  whether  an  exeep- 
tion  be  entered  on  the  record  or  not ;  ^  and  on  either  moving  for  a 
new  trial  on  account  of  its  improper  admission,  or  on  arguing  the 
exception,  the  counsel  will  not  be  permitted  to  rely  on  any  other 
objections  than  those  taken  at  Nisi  Prius.^ 

§  1882.  Fourthly,  where  evidence  is  tendered  at  *the  trial  on  an  §  id 
untenable  ground,  and  is  consequently  rejected,  the  court  will  not 
grant  a  new  trial  merely  because  it  has  since  been  discovered  that 


»  The  Irish  Society  v,  Bp.  of  Derry,  12  a.  &  Fin.  641,  665. 

3  Id.  672—674,  per  Ld.  Brougham. 

«  Reed  v.  Lamb,  29  L.  J.,  Ex.  452 ;  6  H.  &  N.  75,  S.  C. 

*  Goslin  V,  Corry,  7  M.  &  Gr.  342  ;  Doe  v,  Beiyamin,  9  A.  &  £.  644. 

^  A  bill  of  exceptions  cannot  be  tendered  on  a  criminal  trial,  R.  r.  Eadaok, 
1  Fost.  &  Fin.  213,  228,  per  Ld.  Campbell.  Such  bills  are  also  aboH«hed  in 
civil  causes,  Rules  of  Supr.  Ot,  Ord.  Iviii,  R.  1.  But  the  same  object  nv^ 
be  gained  "  by  motion  in  the  Court  of  Appeal  founded  upon  an  exceptkm  «i- 
tered  upon  or  annexed  to  the  record,"  38  &  39  V.,  c.  77,  §  22,  T]u»  somevkis 
contradictory  Legislation  would  seem  to  be  a  silly  trifling  with  wonis. 

fi  Williams  v.  Wilcox,  8  A.  &  E.  314,  337  ;  Femind  r.  Milligan,7  Q.  B.  7»»: 
Bain  v,  Whitehaven  &  Fumess  Junct.  Ry.  Co.,  3  H.  of  L.  Cas.  1,  15—17,  per 
Ld.  Brougham. 


ClUP.  Y.]       EFFECT   OF  IMP|U)P£B  ADU.   OR  REJECT.   OF  EVID.     1559 

the  evidence  was  admissible  on  another  ground ;  but  the  party 
mast  go  much  farther,  and  show,  first,  that  he  coald  not  by  dae 
diligence  have  offered  the  evidence  on  the  proper  ground  at  the 
trial,  and  next,  that  manifest  injustice  will  ensue  from  its  rejection. 
His  position,  at  the  best,  is  that  of  a  party  who  has  discovered 
fresh  evidence  since  the  trial.^  Fifthly^  where  evidence  is  rejected 
at  the  trial,  the  party  proposing  it  should /orma%  tender  it  to  the 
judge,  and  request  him  to  make  a  note  of  the  £Eu;t ;  and,  if  this 
request  be  refused,  he  should  then  require  an  exception  to  be 
entered  upon  or  annexed  to  the  record ;  or,  if  there  be  no  record, 
as  in  the  Probate  Division  of  the  High  Court,  he  must  apply  to  the 
Court  of  Appeal  for  an  order  directing  a  notice  of  appeal  to  be 
given.'  If  neither  of  these  courses  has  been  pursued,  and  the 
judge  has  no  note  on  the  subject,  the  counsel  cannot  afterwards 
complain  of  the  rejection  of  the  evidence.^  Lastly ^  though  evidence 
has  been  improperly  admitted  or  rejected  at  Nisi  Prius,  the  court 
will  not  grant  a  new  trial,  unless  in  its  opinion  "  some  substantial 
wrong  or  miscarriage  has  been  thereby  occasioned  in  the  trial  of  the 
action ;  and  if  it  appear  to  such  court  that  such  wrong  or  miscarriage 
affects  part  only  of  the  matter  in  controversy,  the  court  may  give 
final  judgment  as  to  part  thereof,  and  direct  a  new  trial  as  to  the 
other  part  only."* 


«  Doe  «.  Bevitw,  18  L.  J.,  C.  P.  128  ;  7  Com.  B.  456,  S.  C. 

*  Cheese  v.  Lovejoy,  L.  R,  2  P.  D.  161,  per  Ct  of  App. 

»  GibbB  V.  Pike,  9  M.  &  W.  351, 360,  361  ;  Wliitehoufie  v,  Hemmant,  27  L.  J., 
Ex.  295  ;  Penn  «.  Bibby,  36  L.  J.,  Ch.  456,  461,  per  Ld.  Chelmsford,  Ch. 

^  Rules  of  SupT.  Ct,  Ord.  xxxix,  R.  3.  The  Scotch  law  on  this  subject  is 
embodied  in  $  45  of  13  &  14  V.,  c.  36,  which  enacts,  that  '^  a  bill  of  exceptions 
shall  not  be  allowed  in  any  cause  before  the  Court  of  Session,  upon  the  ground 
of  the  undue  admission  of  e\ddence,  if  in  the  opinion  of  the  Court  the  exclusion 
of  such  evidence  could  not  have  led  to  a  different  verdict  than  that  actually 
pronounced  ;  and  it  shall  not  be  imperative  on  the  Court  to  sustain  a  bill  of 
exceptions  on  the  ground  of  the  undue  rejection  of  documentary  evidence, 
when  it  shall  appear  from  the  documents  themselves  that  they  ought  not  to 
have  affected  the  result  at  which  the  jury  by  their  verdict  have  arrived.^  The 
Indian  Evid.  Act  of  1872,  contains  also,  in  §  167,  the  following  enactment : — 
'*  The  improper  ailmission  or  rejection  of  evidence  shall  not  be  ground  of  itself 
for  a  new  trial  or  reversal  of  any  decision  in  any  caso,  if  it  nhall  appear  to  the 
court  before  which  such  objection  is  raised  that,  independently  of  the  evidence 
objected  to  and  admitted,  Uiere  was  sufficient  evidence  to  justify  the  decision. 
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§  1888.  Besides  these  rules  which  apply  principallj  to  triab  h 
jury,  it  must  he  home  in  mind  that  the  Court  of  Apped  is  now 
clothed,  hy  the  Eules  of  the  Supreme  Court,  with  large  powers  for 
amending  proceedings,  and  for  receiving  further  evidence.  These 
objects  are  attained  by  Order  LVIII,  Rule  5,  which  provides,  tte 
**  the  Court  of  Appeal  shall  have  all  the  powers  and  duties  as  to 
amendments  and  otherwise  of  the  court  of  first  instance,  together 
with  full  discretionary  power  to  receive  further  evidence  upon  quei- 
tions  of  fact,  such  evidence  to  he  either  hy  oral  examination  ii 
court,  hy  affidavit,  or  by  deposition  taken  before  an  examiiier  or 
commissioner.  Such  further  evidence  may  be  given  tdthoui  iptod 
leave  upon  interlocutory  applications,  or  in  any  case  as  to  matters 
which  have  occurred  after  the  date  of  the  decision  from  whiA 
the  appeal  is  brought.  Upon  appeals  from  a  judgment  after  tml 
or  hearing  of  any  cause  or  matter  upon  the  merits,  such  brther 
evidence  (save  as  to  matters  subsequent  as  aforesaid)  shaD  he 
admitted  an  special  grounds  only,  and  not  without  special  lea?e  of 
the  court." 

§  1884.  It  has  already  been  pointed  out  that,  except  in  a  case 
where  serious  injustice  would  otherwise  be  done,  the  Court  d 
Appeal  will,  on  questions  of  amendment,  seldom  interfere  vith  the 
discretion  of  the  court  below.^  Neither  will  the  Court  of  App«li 
unless  in  an  extreme  case,  reverse  the  decision  of  a  judge  od  i 
question  of  fact,  when  he  has  arrived  at  a  clear  conclusion  ate 
hearing  the  witnesses ;  but  this  last  rule  only  applies  to  cases 
where  the  judge's  decision  depends  en  the  credibility  of  the 
witnesses  as  evinced  by  their  demeanour,  and  not  on  inferences 
drawn  by  him  from  the  facts  deposed.*  When  an  appellant 
wishes  to  adduce  furtfier  evidence  upon  the  hearing  of  an  appeal 
he  may,  without  any  recourse  to  the  court  for  leave,  give  notice  to 
the  respondent  of  his  intention  to  apply  at  the  hearing  for  per* 

or  that  if  the  rejected  evidence  had  been  received  it  ought  not  to  have  niiw 
the  decision."     See  Hodson  v.  Mid.  Gt.  W.  Ry.  Co.,  I.  R.,  11  C.  L  109. 

»  Gliding  V.  Wharton  Saltworks  Co.,  L.  R.,  1  Q.  B.  D.  374,  per  a  of  Apf^ 
cited  ante,  §  229. 

3  The  Glannibanta,  L.  R.,  1  Pr.  D.  283,  287,  per  Ct  of  App. ;  Bigsby  t 
Dickinson,  46  L.  J.,  Ch.  280,  282,  per  James,  Ld.  J. 
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mission  to  take  that  step.^  The  court  will,  of  course,  be  more 
ready  to  admit  documentary  evidence  than  oral  testimony  after  the 
pinch  of  the  case  has  been  sustained ;  ^  but  still,  it  will  be  reluctant 
at  any  time  to  shut  out  any  witness,  who  will  probably  be  able  to 
throw  some  genuine  light  upon  the  matter ; '  and  it  will  grant 
the  application  all  the  more  readily,  if  there  be  any  ground  for 
assuming  that  the  court  below  has  been  deceived  or  otherwise  misled 
by  the  testimony  given.^ 

§  1885.^  Having  now  completed  the  design  of  this  Treatise,  in  §  1683 
presenting  a  general  view  of  the  principles  and  rules  of  the  Law 
of  Evidence,  the  work  is  here  properly  brought  to  a  close.  The 
student  will  not  fiEiil  to  observe  the  symmetry  and  beauty  of  this 
branch  of  the  law,  under  whatever  disadvantages  it  may  labour 
from  the  manner  of  treatment :  and  will  rise  from  the  study  of 
its  principles,  convinced,  with  Lord  Erskine,  that,  with  some  few 
exceptions,*  **  they  are  founded  in  the  charities  of  religion, — ^in 
the  philosophy  of  nature, — in  the  truths  of  history, — ^and  in  the 
experience  of  common  life.''  ^ 


>  Haatie  v,  Hastie,  L.  R.,  1  CL  D.  562,  per  Ct  of  App. ;  46  L.  J.,  Ch.  288, 
S.  C.  ;  Justice  v.  Mersey  Steel  Co.,  24  W.  R.  199.  See,  as  to  the  practice  in 
Ireland,  Long  v,  Donegan,  I.  R.,  7  Eq.  494. 

*  In  re  Coal  Economising  Gas  Co.,  exp.  Cover,  45  L,  J.,  Ch.  95,  per  Ct. 
of  App.  »  I<L 

*  Bigsby  u.  Dickinson,  46  L.  J.,  Ch.  280,  per  Ct.  of  App. 

*  Or.  Ev.  §  584,  in  great  part 

*  See  Index,  tit.  "  Suggestions  far  amending  the  Law  of  Evidence,** 
'  23  How.  St  Tr.  966. 
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ACCOMPLICE,  presumption  against  testimony  of 220 

confirmation  of,  not  strictly  necessaiy 811,  812 

in  practice  required 812 

nature  of  confirmation 812—814 

this  rule  does  not  apply  to  informers 814 

duty  of  judge  to  caution  jury  respecting  testimony  of         .          37,  220,  812 
confessions  by,  inadmissible 761 

ACCOUCHEUR,  entry  of  a  birth  in  book  of,  marked  '*  pd."  evid.  of  child's  age  574 

ACCOUNT,  action  for,  must  be  brought  within  six  years 87 
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ACCOUNT-BOOKS,  contents  of,  cannot  be  primarily  proved  by  parol  .        .      371 
when  balance  of,  may  be  proyed  by  witness  who  has  examined  them  .      413 
entries  in,  sometimes  admissible  as  between  master  and  seirant,  trades- 
man and  shopman,  banker  and  customer,  and  partners    .        .        .      6§1 
of  merchants  and  tradesmen  admissible  for  them  in  America  .         .    .      GOO 

so  in  France  and  Scotland 603 

so  in  taking  accounts  in  Chancery  Division SOS 

not  admiss.  at  common  law,  but  admiss.  under  old  obsolete  Act      €DD 
now  admissible  under  26  &  27  Vict,  c  125  .         .      €00—603 

entries  in,  by  shopmen,  when  evid.  (See  CoHrse  of  office  or  Inuincn)  593 — $0( 
reading  one  entry  in,  does  not  warrant  opponent  in  reading  disdnci 

entries €20 

entries  in,  by  agents,  &c.,  when  evid.  as  against  inter.  (See  Interest)  578 — 5^ 

ACCOUNT  RENDERED,  effect  of,  as  an  admission 719 

in  name  of  a  person,  admission  that  goods  were  supplied  to  his  credit     €73 
effect  of  not  objecting  to,  as  an  admission       ...         .         .    .      679 

effect  of  objecting  to  one  item  of,  as  an  admission  of  the  rest       .        .     €79 

presumption  from  date  of 17$ 

ACCOUNT   STATED,  admission   made    under    compalsory    exajuinatioa, 

whether  evid.  of €69 

admission  made  to  stranger,  not  evid.  of €^ 

award  not  evidence  of,  between  parties  to  submission      .         .         .    .    ll€g 

production  of  I.  O.  U.  evidence  of 14£,  143 

striking  balance  of  debt  secured  by  deed  not  evid.  of      .         .         .    .     ^ 
ACCUSED.    (See  Prisoner) 

ACKNOWLEDGMENT  of  will  by  testator,  what  sufficient  .  .  .  881— 8» 
of  deeds  by  married  women,  certificates  of,  how  proved  ...  1293 
of  debt,  what  will  bar  St.  of  Lim.     (See  Ld»  Tentirden's  Act^  627,  628,  €47. 

901—908 
insertion  in  statem.  of  debts  by  bkpt.  not  sufficient  .         .        .    .      9QS 

of  debt  on  specialty,  what  sufficient 91 T 

of  title,  what  sufficient.    {See  Limitations) 915,914 

of  debt  or  title,  sufficiency  of,  question  for  Court  ....       5* 

•  by  family,  good  hearsay  evidence  in  pedigree  cases         .         .     .     551 — S5€ 

against  interest.    (See  Interest) 56S — 5^ 

of  registry  of  friendly  Societies I J# 

of  amended  rules  of  such  Societies 1967 

of  Indust.  and  Provident  Societies 19^ 

ACQUIESCENCE  in  claim  for  long  period,  raises  presumption  of  title  153;.  154 
when  evidence  as  an  admission.     (See  Admissions)  656,  657,  677— €S» 

as  a  confession.     (See  Omfe^sion)     ....    762.  7€S 
ACQUITTAL.     (See  Autrefois  acquit  and  Certijicates) 

of  deft,  in  crim.  trial  makes  him  competent  witn.  for  or  against  Ids 

co-defts 1140,1141 

of  husband,  makes  wife  competent  witness  against  his  co-defta.  .    114€ 

copy  of  record  of,  when  deroandable 1254 125€ 

in  Exchequer  Division,  is  it  conclusive  as  to  illegality  of  seixiirp  ?         .1444 
in  foreign  country,  when  bar  to  indictment  here      .         .         .         .    .    1457 

ACT  OF  GOD,  relieves  carrier  from  liability 194 

relieves  contractor  for  personal  services    ....         .         ,  958^  999 
ACT  OF  PARLIAMENT.    (See  Statutes,  Private  Acts) 

ACT-BOOK,  of  Prerog.  Ct.  or  of  Prob.  Div.,  provable  by  copy  383,  1S24,  1335,  ISS? 
admissibility  of,  to  prove  title  of  exor.  or  admor.      .         .         333^  1324. 1325 

to  prove  revocation  of  probate    .....    Vsti 
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ACTING  IN  OFFICE,  when  admission  of  appointment    ....  (>71— 67;J 

appointment  to  office,  when  presumed  from 178,183 

ACTION,  question  subjecting  witness  to,  he  is  bonnd  to  answer         .        .    .     1232 

documents  subjecting  witness  to,  he  is  bound  to  produce     .        .        .    1233 

this  rule  does  not  include  title  deeds 1233 

effect  of  being  made  party  to,  without  knowledge  or  consent  1410, 1411 

judgment  in  a  prosecution,  no  evidence  in  an 1416 

unless  upon  a  plea  of  guiltj    .        .        .    .    1418 

judgment  in  an,  no  evidence  in  a  prosecution 1417 

ACTION  TO  PERPETUATE  TESTIMONY.    (See  Perpetwiting  TesHmony) 

ACTOR,  no  presumption  as  to  yearly  hiring 186 

ACTS  OF  AUTHOR,  ancient  documents  may  be  explained  by       .        .        .     1004 

ACTS  OF  OWNERSHIP,  presumptive  evidence  of  grant  ....  146,  147 

in  one  part  of  waste,  river,  or  mine,  when  evid.  of  title  to  another    301 — 303 

when  proof  of,  not  necessary 139,  140 

ACTS  OF  STATE,  how  proved 6,  1278—1283 

of  foreign  governments,  how  proved 18, 19, 1284 

secrets  of  state,  excluded.    (See  Privileged  CommunioationJt)      791,  796,  797 

ACTUAL  KNOWLEDGE,  how  far  question  for  judge  or  for  jury  .        .        ,        62 

ADDRESS  of  either  House  of  Parliament.    {See  Parliament) 

on  letter,  what  sufficient  to  raise  inference  of  deliveiy  by  post        .    .      187 

of  Ward  in  Chancerv,  when  solicitor  must  furnish       ....      788 

ADEMPTION  OF  LEGACY,  distinction  between,  and  revocation  of  will     ,      957 

total  or  partial,  may  be  proved  by  parol 967 

presumption  that  portionment  of  legatee  by  parent  is  an    .        .        .     1024 

may  be  rebutted  by  parol,  or  by  declarations  of  intention       .        .    .    1023 

ADHERENCE  cannot  revive  a  conditional  will 900,  901 

ADJOINING  LANDS  OR  HOUSES  when  entitled  to  mutual  support  138, 189 

ADJUDICATION.    (See  Publie  Beeordt  and  Doewnents) 

in  bankruptcy,  judgment  in  rem 1402, 1462 

proof  of 1296 

admisB.  and  effect  of 1462 

admiss.  and  effect  of  foreign 1464 

ADJUSTMENT  OF  LOSS,  when  and  how  far  conclusive  as  an  admission  719 

ADMINISTRATION,  letters  of,  how  proved 888,  384,  1325 

effect  of  foreign 1455 

grant  of,  is  a  judgment  in  rem 1402 

how  far  evidence  of  death 1403,1404 

granted  to  child's  effects,  how  far  evidence  that  it  was  bom  alive  .    .    1404 

to  next  of  kin  of  woman,  not  evidence  of  her  dying  unmarried   .        .    1434 

by  diocesan,  how  defeated  before  nth  Jan.  1858 1436 

may  be  defeated  by  showing  intestate  still  alive 1436 

calendars  of  grants  of,  where  deposited 1252 

how  inspected 1262 

ADMINISTRATOR  OF  CONVICTS'  PROPERTY 848 

ADMINISTRATOR,  character  of,  admitted  if  not  denied       ....      290 

but  may  be  disputed  under  general  issue  by  statute         .        .        .    .      294 

title  of,  how  proved 383,  384, 1325 

entitled  by  foreign  letters  cannot  sue  in  this  country      .        .        .    .    1466 

part  paym.  by  one  does  not  take  debt  out  of  St.  of  limit,  as  to  others  628, 629 

nor  does  written  acknowledgment  by  one 627,  628 

how  judgment  to  be  given  and  costs  allowed,  in  such  case  .    .      628 

promise  by,  to  pay  out  of  own  estate,  most  b^  by  signed  writing       851,  862 

the  consideration  must  appear  expreasly  or  impliedly  in  the  writing         863 
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ADXINISTRATOB~<im/ijiiinf. 

jndgmeDt  against  intestate,  binding  npon Ull 

admiasionfl  of  intestate,  eridence  against C9 

declarations  by  executor  not  admiflBible  against  q)ecial  .  tt9,ft.) 

admits  assets  by  suffering  judgment  by  defaalt S^ 

proof  oi  waste  of  assets  by,  what  sofficient (k 

inTcntory  exhibited  by,  how  far  eridence  of  aasets  .  719.  TJD 

ADBflRALTY,  procUunat^  orders,  and  regolat  issued  by,  how  prored     ISdl.  ^93 

ABMIRALTT,  COURT  OF,  seal  of,  for  England  and  IreUnd  judicially  nodoed  H 

what  records  of,  in  custody  of  Master  of  the  Rolls       .  .      .  121) 

how  snch  records  prored &5 

other  recoids  and  jndicial  proceedings  of,  how  proved  .      .  191 

admissibility  and  effects  of  records  of Itfi 

of  records  of  foreign.        ....  1446, 14Jii  ItiS 

ADMIRALTY  COURT  ACT,  1861.    (See  IhMe  ST.  24  &  25  Y.,  c  10.) 
ADMIRALTY  CT.  OF,  IRELAND  ACT,  1867.    (See  HMe  ^.  30  it  31  V.,  e.  Ill) 
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ADMIRALTY  DIVISION,  attendance  of  witnesses  before,  how  enfoiced 

allowance  to  witnesses  in 

roles  as  to  notice  to  admit  docnments  in 

can  enforce  production  of  docnments   . 

can  compel  parties  to  answer  interrogatories  . 

may  enforce  discorery,  when        .... 

may  order  riews 

affidavits,  exons.,  &c.  in,  taken  abroad,  how  prored 

seal  of,  for  England  and  Ireland,  judicially  noticed 

presumptions  recog^nised  in 

rule  of,  in  cases  of  collision 

how  records  of,  in  custody  of  Master  of  the  Rolls,  prored 

other  records  and  judicial  proceedings  of,  how  prored    . 

docs,  in  cause  in,  taken  or  sworn  alxxMd,  how  prored 

rerdict  on  issue  out  of,  how  prored         .        .        .         • 

to  prove  sentence  of,  what  preliminaries  must  be  put  in 

admissibility  and  effect  of  records  of      .        .        . 
ADMISSIBILITY  of  eridence,  question  for  judge 
ADMISSIONS,  receirable  as  substitutes  for  ordinary  proof 

eridence  respecting,  liable  to  error       .... 

distinction  between  admissions  and  confessions.    (See  Ckmfanomi) 

whole  must  be  taken  together        .... 
judge  should  explain  this  to  jury  . 

rule  applies  to  written,  as  to  rerbal,  admissions  . 

equal  credit  need  not  be  giren  to  ereiy  part    . 

old  rule  in  Equity  as  to  reading  whole  of  answer 

distinct  entries  not  to  be  read 

distinct  matters  stated  in  conrersation  not  evidence 

answer  of  opponent  erid.  without  calling  on  him  to  produce  one  s  letter 

when  documents  are  referred  to,  in  old  answers  in  Chancery 

of  hearsay,  whether  receirable 

will  be  evidence,  though  relating  to  contents  of  documents      S72--9 

this  rale  of  questionable  policy 

decision  in  Ireland  concerning 

question  whether  it  extends  to  records 

or  to  a  confessio  juris  as  well  as  a  confessio  fMti 
-  as  to  docts.  do  not  waive  necessity  of  calling  attesting  witn.,  when  S7S.  ^ 

unless  the  execution  of  the  instrument  be  admitted  under  notice       •  ^ 
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ADMISSIONS— cart«i»M^rf. 

no  reliauce  placed  on  Terbal,  not  put  in  issue 024 

rule  does  not  strictly  extend  to  written 624 

a*  topentons  tchase  admisnom  are  receivable: — 

made  bj  parties  to  record,  though  made  when  under  age     .        .        .      625 
wide  distinction  between  nominal  and  real  parties        .        .    .      625 

admission  by  former  does  not  bind  latter 625 

by  prochein  amy,  or  guardian 625 

by  partner  or  co-obligor '     .        626,  627 

effect  of  written  acknowl.,  or  of  part-payment  by  joint- 
debtor  on  St.  of  Limit  (See  Ld.  Tenterdent  ^£ff)  512,627—629 

by  partner,  in  fraud  of  co-partners 631 

by  one  of  several  executors,  trustees,  kc 631 

by  one  haying  mere  community  of  interest        .        .        .        .631 

by  executor  of  joint  contractor 632 

by  suryiror  of  joint  contractors 632 

by  inhabitants  of  townships,  kc 633 

reality  of  joint  interest  must  be  proved       ....      683 

statement  of  defence  of  co-defendant 634,  6H5 

by  parties  before  clothed  in  representative  character        .        .      635 

by  persons  interested  in  suit 636 

by  voters  in  election  petitions 637 

by  cestui  que  trust,  as  against  trustees  and  others        .        .    637,  6.H8 

by  strangers  to  suit,  when  receivable 638 

by  persons  referred  to  by  party 639 — 642 

tacit  reference  sufficient ,      640 

whether  conclusive  against  party 642 

by  agent,  how  far  admissible  against  principal        .  .      513 — 516 

not  admissible  against  infant  principal 515 

by  wife,  when  receivable  against  herself,  trustees,  or  husband  642 

wife's  letters,  when  they  were  admissible  on  bills  of  divorce    .      644 
wife's  confessions,  how  far  they  were  evid.  in  Eccles.  Cts.       645,  646 

by  wife,  when  binding  on  husband 646,  647 

by  solicitor,  when  binding  on  client 647—649 

when  not 648,  649 

rules  of  Court  as  to  notices  to  admit.    (See  Notice  to  AdmU)       649—652 

decisions  respecting  these  rules 652 — 654 

caution  required  in  admitting  under  notice        .        .        .   654,  655 

in  Admiralty  Division 655 

in  county  courts 655 

by  counsel,  when  evidence 666,  657 

by  principal,  when  evidence  against  surety 657,  658 

by  privies.    (SeeiVirw*) 668 — 661 

Ag  to  the  time  and  circumgtanoei  ofadmitnons: —    (See  A$tignee) 

made  after  declarant  has  assigned  his  interest      ....      664 
offers  made  without  prejudice  inadmissible     ....    649,  666 

offers  of  compromise,  when  admissible 666 

caution  respectinn:  overtures  of  compromise     ....  667,  668 
made  under  illegal  constraint,  inadmissible  ....      668 

under  legal  constraint,  admissible 668 

e.g.,  by  witness  on  oath 668 

nature  of  admissiinu : — 

direct  and  incidental,  same  in  effect 670 

implied  from  assumed  character 670 
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recognition  of  official  character  of  others 671 673 

implied  from  conduct 673-^ 

from  acquiescence 677,  STJ 

not  objecting  to  accounts  sent  by  post C<9 

not  answering  a  letter ^ 

when  access  to  letters,  &c.,  raises  presumption  of  acquiescence  in 

contents ^I 

acquiescence  in  statementfi  made  by  strangers      .        .       .      .    (^ 

made  bj  party  interested      .       .   .    6SI 

not  addressed  to  party  .       .      .    & 

made  on  occasion  when  reply  expected  6^ 

silence  of  accused  in  judicial  inquiries ^ 

silence  slight  eyidence  of  acquiescence (^ 

statem.  in  party's  presence  not  erid.,  but  his  consequent  de- 
meanour is   68S 

effect  of  admUgiontt : — 

when  and  how  far  conclusive    .......  (KM* 

1. — by  estoppel.    (See  Estoppel) 

2.— solemn  judicial 647, 64«,  686, !«' 

made  by  mistake    ^ 686, 71)0 

3.  ^by  pleading,  how  far  conclusiTC  in  a  subsequent  suit   .  6$7'«9 

in  the  same  suit     .       .      .  68MS3 
by  passing  oyer  ayerments  without  denial .  689, 691 C^ 

averment  must  be  material ^ 

material  allegation  not  traversed,  cannot  be  disproved        .       .      .    6^ 

demurrer,  effect  of 691.  ^ 

4. — by  paying  money  into  Court    (See  Payment  into  Covrt)    .    655-OJ 

by  pleading  tender •* 

5. — acted  upon  by  opponent,  how  far  conclusive  .        ,       .      -    ^ 

illustrations 701-71* 

may  be  expressed  or  implied •^ 

person  concealing  secret  Equity  cannot  afterwards  assert  it    •    ^ 
bailees  or  agents  cannot  dispute  tit.  of  bailors  or  principals  70^^1 

acceptance  of  bill,  what  it  admits 711—^3 

rights  of  revenue  do  not  intervene ^^ 

indorsement  of  note,  what  it  admits ^^ 

not  acted  upon  by  others,  admissible,  but  not  conclusive    .      .  714, 71» 
6. — when  conclusive  on  grounds  of  public  policy         .        .       .      .    ^* 

made  under  oath ^ 

in  deeds.    (See  EgtoppeC) ^^* 

in  receipts,  adjustment  of  loss,  accounts  rendered,  &c.  .  .    <^' 

effect  of  exhibiting  inventory  by  executor  or  administntor  .     719. 73) 

verbal,  to  be  received  with  great  caution 2ftX  73 

deliberate,  satisfactory  evidence    .        .        .        .        ..•♦'* 

of  plaintiff's  primA  facie  case,  shifts  right  to  begin.    (See  (Mw 

Prohandi) «'.^* 

effect  of  improper  admission  of  evidence  by  judge    .  16»i  ^^ 

when  and  how  objection  to  admission  of  evid.  should  be  tato  •  ^^ 

ADULTERATIONof  food,  drink,  or  drugs,  effect  of  certificates  of       .      •  ^^ 

in  prosecut.  under  Act  rejecting,  deft,  and  wife  admin,  witn.     .   •  ^^^ 

ADULTERY,  in  petition  for  damages  for,  strict  proof  of  marr.  required     Wl  ^ 

admission  by  defendant  of  marriage  not  conclusive  on  him        .      >    ^' 

bad  character  of  wife  admissible  in  mitigatjon  of  damage    .       .  323-^ 
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ADULTERY— mi//// m/. 

of  plaintiff  admistiiblc  for  same  pQq)08C.        .        .        .      «V27 

evi(L  of  mutual  deportment  of  husband  and  wife,  admiss.  .  .  408,  1189 
letters  from  hu8b.  or  wife  to  each  other  or  to  strangers  admisii.  .  .  498 
but  date  of  letters  must  be  proyed  for  fear  of  collusion  .  .  .177,  498 
in  suits  by  reason  of,  how  far  wife's  confessions  admiss.   644 — G46,  728—730 

parties  and  wives  arc  competent  wit n 1138 

but  not  bound  to  answer  questions  rc8i>ecting  adultery      .        .     1138 

same  law  now  recognized  in  ^k:ot]and 11 '"^O 

witness  not  bound  to  answer  questions  to  prove  his  adultery  .  .  1130 
how  far  acts  of  adultery  subsequent  to  petition,  are  evidence  .    .      313 

where  wife  of  minor  committed,  his  father  allowed  to  sue  as  prochcin 

amy 1410 

and  the  minor  will  be  bound  by  the  judgment        .        .        .    .     1410 

though  the  action  was  brought  without  his  knowledge       .        .    1410 

wife  living  openly  in,  will  not  rebut  presumption  of  legitimacy      .    .      123 

ADVAN'CEMEyT  for  child,  when  presumed 850 

ADVERSE  ENJOYMENT,  after  what  time  gives  title       ....    89—91 
ADVERSE  WITNESS.    (See  Hostile  Witness) 

ADVERTISEMENT,  in  newspapers,  when  evidence  of  notice  .         .        .    .    1391 
inference  must  be  raised  aliund6  that  party  has  read  it      .        .    1391,  1392 

how  this  may  be  done 1391 

in  Gazette,  when  evidence  of  notice  by  statute.    (See  Gazette)  .    1388, 1389 
A  D VOCATE.     (See  Barnnter) 

ADVOWSON,  must  be  recovered  within  what  time 90 

title  to,  must  be  evidenced  by  deed 817 

AFFIDAVIT,  when  facts  may  be  proved  by 1 1 71 , 1 1 72 

what  sufficient,  to  obtain  commission  to  examine  witnes^cs .  448,  449 
to  obtain  mandamus  for  inspection  of  public  books  .  1258,  1264,  1265 
to  obtain  attachment  of  witnesses  for  disobedience  of  subpoena  10C6 
to  bring  up  prisoner,  &c.,  as  a  witness  by  habeas  corpus       1071,  1072 

how  to  be  made  in  case  of  corporation 1503 

when  party  by  using,  makes  contents  admissible  against  himself  .  .  641 
when  party  bound  by  incidental  statements  in  his  own  .  .  668 — 670 
when  admissible  as  a  confession,  in  criminal  proceedings  .  .  .  757 
can  it  prove  sickness  of  witn.  whose  deposition  is  tendered  in  evid.  I        454 

if  used  08  an  admission,  whole  must  be  read 616 

how  proved  on  indictments  for  i)erjury 1287 

sworn  abroad,  how  authenticated  and  when  admiss.  19—21, 1307 — 1309 
sworn  before  diplomatic  or  consular  agent,  how  proved  .        .        .    .  19,  20 

sworn  in  any  colony,  how  proved 20,  21 

sworn  in  bankruptcy,  how  proved 1297, 1298 

not  duly  taken,  will  be  rejected 414 

of  witness  dying  before  cross-exam.  admitted 1237 

AFFILIATION,  in  case  of,  mother  most  be  corroborated      .        .        .        809,  810 
may  be  cross-examined  and  contradicted  as  to  immoral  conduct     .    .    1213 

putative  father  comi)etent  witness 1141, 1142 

dismissal  of  one  application  by  petty  scss.,  no  bar  to  a  second    .        .    1466 

but  order  of  quarter  sess.  respecting,  when  final 1467 

AFFIRMATION,  when  allowed  instead  of  oath 1161—1167 

AFFRAY,  must  be  alleged  and  proved  to  be  in  a  public  place  .        .    .      269 

AFFIRMATIVE.    (See  Onus  Vrohandi) 332 

AOK.    (See  7#i/ii;i/)  proof  of 545-548,595,1478/ 

of  aheent  pcrspu,  may  accelerate  presumption  of  his  death     «       .    .      208 
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of  Jew,  not  provable  by  ent.  of  circumcis.  in  book  of  dead  Rabbi  51>5, 1327 
proof  and  effect  of  certific.  of,  under  Factories*  Acts    .        -         .     342, 1370 

AGENT,  presump.  of  continuance  of  agency .      ^fl 

when  principal  criminally  responsible  for  acts  of         .        129,  130,  761.  762 

civilly  responsible  for  acts  of  .  .  .  .  .  TfiK  762 
when  presumed  not  to  act  for  foreign  principal  ....  l!»3,  IW 
holding  documents  of  principal,  need  not  be  subpoenaed,  when       .     ,      3D* 

when  he  must  be  appointed  by  deed r^i' 

how  appointed  to  execute  deeds  under  Companies  Act,  1862  .  .  ^^%  >3i' 
how  appointed  to  act  for  creditor  in  bankruptcy ...         .         .      t»?l 

what  documents  he  cannot  sign  for  principal 92^,  9^ 

what  documents  he  must  be  authorised  in  writing  to  sign  .  836,  839, 9So 
what  documents  he  may  sign,  if  appointed  by  parol  .  .  G28,  832,  92*^ 
one  party  to  a  contract  cannot  sign  for  the  otlier  party  as  his  agent  .  Sr.2 
acts  &  decltions.  of,  when  admiss.,  agst.  prin.  as  part  of  res  gestsc  513 — j1< 

must  be  within  scope  of  his  authority 5I3i,  ^H 

unauthorised  acts  of,  when  ratified  by  principal Vf^ 

when  principal  cannot  ratify  by  parol         .       515.  ^27 

admissions  by,  how  far  admissible 513~^U 

not  admissible  against  infant  principal  .         .         .      313 

when  not  bound  to  produce  principal's  title-deeds   .        .         .         .773, 774 

entries  against  interest  by  deceased,  admissible  ....         569. 371 

how  far  necessary  to  prove  agency  in  such  cases  .         .         ..^79 

warrants  that  he  is  authorised  to  bind  principal,  by  contracting  for 

him 91>} 

may  be  sued  for  breach  of  warranty  if  he  has  contracted  withoat 

authority ^^ 

when  he  cannot  avoid  personal  liability  by  proving  his  character  963L  1*^4 
when  principal  may  sue  or  be  sued  on  written  contract  made  by         .      ^C 

when  estopped  from  denying  title  of  principal 7«B 

cannot  be  convict,  of  embcz.  if  he  has  disclosed  offence  on  oath  1225 — li:i7 
judgm.  against  principal  for  neglig.  of,  no  evid.  against  agent  of  his 

misconduct !?:>• 

but  evid.  of  amount  of  damages  awai-ded  against  principal  .  1:<^ 
when  wife  regarded  as  husband's  agent  .  .  .199.  200,  515,  646,  ^47 
presumption  against  deed  of  gift  from  principal  to      .        ,         .         .153 

AGGRAVATION,  matter  of ,  need  not  be  proved 

of  damages,  plaintiff's  good  character  usually  inadmissible  in     . 
AGREEMENT.    (See  Contract) 
AGRICULTURAL  HOLDINGS  ACT.    (See  Table  Stat.  38  &  39  Vict,  c  92) 

notice  to  quit,  under 4 

notices  under,  may  be  sent  by  post.,  when Iv^ 

ALIBI,  acts  of  prisoner,  though  indictable,  admissible  to  rebut     .         .        310.  SH 

ALIEN,  declon.  and  oertif.  of  naturaliz.,  how  proved 1381 

ALIENATION  OFFICE,  records  of,  in  custody  of  Master  of  the  RoUa  .    124* 

ALLEGATIONS,  evidence  must  correspond  with.    (See  Variance)  .        .     .      221 

substance  of  issue  need  alone  be  proved *21 

immaterial,  need  not  be  proved        .        .        .    •    .        .        .         .   24^.  24? 

surplusage,  definition  and  instances  of 2-IS— 23< 

distinction  between  unnecessary,  and  needlessly  particular    .  2S3— 233 

cumulative,  immaterial  in  criminal  cases 216    jft* 

several  intents — compound  intents  in  indictments        .  257.  2Ii 

how  far  intent  must  be  proyed  as  all^fed  •        .         .      25«s  2^ 
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camulativcy  immaterial  in  civil  cases        .        .        • 

distributive  issues 

formal,  need  not  be  proved      ..... 
should  be  omitted  in  civil  actions 
may  also  be  omitted  to  great  extent  in  indictmcnU 


PAQE 

260,  261 

261—265 

.      266 

.      266 

266,  267 


e.g.  of  place 267 

local  offences 268,  269 

269,  270 

.   270,271 

.      273 

.   273,274 

.      274—282 

Adnii/tHi(tn4t)      689 

1037,  1038 

1038 

1038 

1039 

1039 

1040 

1041 

1041 

1043 

—1061 

30 

552 


10.V2 


of  time 

of  number  and  value       .... 
of  quality,  as  mode  of  killing 
essentially  descriptive,  must  be  proved  as  laid 

what  are.    (See  Variance) 
effect  of  passing  over,  in  pleading  without  denial.    (See 
ALLOWANCE  TO  WITNESSES  in  Superior  Courts  of  Law 

on  trial  of  election  petitions     . 

in  Divorce  and  Mat  rim.  Division 

in  Probate  Division  . 

in  Admiralty  Division  .        • 

in  Bankruptcy  Courts 

in  County  Courts 

in  Irish  Civil  Bill  Courts  . 

in  Chancery  Division  . 

in  Criminal  Courts  . 

ALMANAC,  judge  will  refresh  his  memory  by 

entry  in,  made  by  relative,  admissible  in  matters  of  pedigree 
AX.TERATION,  interlincat.  and  obliterat.  in  wills,  effw:t  of,  under  Wil 

Act 172,897—899 

in  will,  presumed  made  after  execution 172,  949 

in  deed,  presumed  made  before  execution 172,1513 

in  other  instruments,  no  presumption  as  to  when  made  ^        •        .    .    1514 

unless  noted  in  attestation  clause 1513 

jury  must  determine  the  question  on  proof 1514 

of  instrument  must  be  explained  by  party  tendeiing  it,  if  called  upon 

to  do  so  by  issues  raised 1513 

objection  on  ground  of,  waived  by  admission  under  notice  ,  661,  652 
material  alterations  in  instruments  after  execution,  when  fatal  .  .  1514 
rule  extends  to  all  instruments,  constituting  evidence  of  contracts  1514, 1515 

reasons  for  rule 1515 

what  are  material  alterations  generally 1515, 1516 

what  are  not 1616,1517 

what  are  material  or  immaterial  with  reference  to  stomp  laws  .  1515,  1517 
rule  only  applies  where  party  seeks  to  enforce  instrument  or  derives 

an  interest  under  it 1518—1520 

in  such  cases,  alteration  fatal,  though  made  by  stranger  .  .  .  1620 
does  rule  apply  where  instrum.  altered  when  out  of  party's  custody  ?    1621 

rule  applies  to  cases  of  accidental  st)oliation 1521 

this  rule  unjust 1521 

contrary  rule  in  America 1521 

effect  of  immaterial  alteration  by  obligee 1523 

alteration  only  fatal,  if  made  after  completion  of  instrument  .    .     1523 

when  policies  of  assur.,  compos,  deedn,  and  settlements  ore  complete  .     1624 

when  negotiable  securities  are  complete 1524,1525 

when  other  instruments  are  complete ir}25 
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instruments  delivered  as  escrows  .....         .    1525, 152S 

where  grantor  has  parted  with  all  control  over  deed        .        .         ..    152*5 

where  instruments  executed  in  blank .1526 — Vi2i> 

of  written  agreements  by  oral  ones,  effect  of.  (Sec  Parol  Eride^nce^  941—^66 
AMBASSADOR  mny  administer  oaths,  and  do  notarial  acts,  when     .        1308, 1309 

affidavits  sworn  before,  how  proved .  19,  2J> 

when  admissible .    13u9 

marriafi^e  registers  kept  bj,  at  Paris,  inadmissible         .        .         .         .13^ 

declarations  of  war,  transmitted  by,  to  Sec.  of  State,  effect  of  .     .    1S'^> 

AMBIGUITIES,  distinction  between  latent  and  patent  .        .         .    1011, 1-H? 

explained  by  declarat.  of  intention  when.  (See  Parol  Eeidcnre)  1006 — 1«30 

by  parol  evidence,  when.    (See  Parol  Eeld^ncc) 

AMENDMENT,  when  allowable.    (See  Variance)    ....  223—247 

powers  of,  should  be  liberally  exercised 247 

of  proceedings,  by  Court  of  Appeal ISA* 

under  9  G.  4,  c.  15 22S 

under  3  &  4  W.  4,  c.  42 22J 

under  Com.  Law  Proc.  Acts,  1852,  1854,  18G0 2S 

under  Judicature  Acts,  1873  and  1876 223, 2J4 

respecting  misjoinder  and  nonjoinder  of  })laintiffs     .         .        223, 2f4 

misjoinder  of  defendants 223, 224 

where  pleadings  may  be  amended 227— 2S:» 

decisions  on  the  subject 227— S^* 

but  these  instances  were  under  the  old  law        .         .         .      229 — i^ 

when  to  be  made 2SB 

costs  of 240 

on  revenue  side  of  Exchequer  Divi&ion 240.  -41 

in  Courts  of  Bankruptcy 241 

in  County  Courts 241 

in  misdemeanor,  variance  between  record  and  written  cv.  amendable     24i 

extended  to  felonies 242. 243 

in  Civil  Bill  Courts  in  Ireland 241, 24i 

in  summary  proceedings  in  Scotland 243 

in  courts  of  Qr.  Scss.  in  Ir. 2i^ 

in  criminal  proceedings  under  Ld.  Campbell's  Act  .        .         .  343 — 247 

decisions  on  the  subject 245, 24C 

former  dread  of  amending  indictments 247 

this  dread  erroneous 247 

)y)wers  of  Court  of  Apjieal  respecting.    (See  Ajfpraly  Court  of) 
AMENDS,  payment  of  money  into  Court  by  way  of,  in  libel,  when  .         .   693.  ©4 

in    actions   against    persons   acting    under 

Stat 2D4— .296,  693,  €^ 

AMERICA.    (See  United  Stafct) 

ANALYSTS,  effect  of  certifi.  of  adulterat.  given  by        ...'..    1371 

ANCESTOR,  when  declarations  of,  admissible  against  heir       .        .        .    .      6^ 

estoppels  by,  binding  on  heir 107 

judgment,  for  or  against,  binding  on  heir 1413 

ANCIENT  POSSESSION,  what  hearsay  admiss.  in  supiwrt  of,  and  whj       .      ^9 
ancient  documents  purporting  to  be  part  of  transaction,  admissible    .      5A» 

must  be  proved  to  be  genuine jA» 

must  come  from  proper  custody >*1 

meaning  of  proper  custody  illustrated       ....  ^i-..>^ 

when  custody  must  be  proved  by  extrinsic  evidence     .        .      564.  ^ 
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need  not  be  shown  to  have  been  acted  upon 505 

without  such  proof,  entitled  to  little  weight 5G5 

ANCIENT  WRITINGS,  prcsumptionB  in  favour  of  ,        .        .        .    105,  566,  567 

thirty  years  old,  require  no  proof 105,  1654 

does  this  rule  apply  to  deeds  of  corporations  ? 105 

attesting  witnesses  need  not  be  called 1538 

explainable  by  parol  and  by  experts 967 

by  acts  of  author,  and  by  contemporaneous  usage     .   1004,  1005 

when  evid.  in  Buppoi*t  of  aucient  possess.  (See  AMrirnt  Poswxxwn)  560 — 5C7 

copies  and  extracts  uf,  when  admissible 529 

handwriting  of,  how  proved  in  pedigi'cc  cases  .        .        .      155JJ — 1556 

though  mutilated,  admissible,  if  coming  fi'om  proper  custody      .        .     1529 

date  of,  may  be  provetl  by  ex^^erts 1190, 1555,  1556 

records,  when  evid.,  without  proof  of  commiss.,  dec,  on  which  founded    1321 

ANIMAL  named  in  indictment,  presumed  to  be  alive 254 

ANIMUS.     (See  Intrntion.) 

ANNEXING  INCIDENTS,  by  usage.    (See  Parol  ErUJnice)        .        .      073—077 

by  law-merchant 977 

with  respect  to  marine  insurnncc 978 

by  common  law 977 — 991 

with  respect  to  carriers'  contracts 979,  980 

to  supply  of  articles  for  particular  purposes     .    .      980 

to  sale  of  estates 981 

to  demises  of  real  property 82 

to  letting  ready-furnished  houses  .        .        .      983 

to  the  sale  of  specific  ascertained  chattels        .  984—  98  6 

to  executory  contracts  of  sale  of  unascertained 

chattels 984 

doctrine  of  caveat  emptor         .        .        ,        .  985, 986 

to  the  sale  of  articles  bearing  trade  marks    ,        .      987 

to  the  sale  of  patents 987 

to  relationship  of  master  and  servant    .        .        .      987 

to  contracts  made  by  agents 990 

to  contracts  by  skilled  artisans  and  artists    .        .      989 

to  contracts  to  perform  personal  services         .   1)89,  990 

to  deposits  of  goods  as  security  for  a  loan     .        .      991 

ANNUITIES,  presumption  as  to  abatement  of 174 

as  to  period  of 174 

as  to  apportionment  of 169 

ANNUITY-DEED,  required  enrolment  in  CJh.  before  10th  August,  1854        .      937 

since  that  date,  does  not 937 

but  to  affect  lands  must  be  registered  in  Com.  PI.       .        .        .       938,  939 

enrolment  of,  will  be  presumed,  when 161, 162 

non-enrolment  of,  cannot  be  set  up  by  grantee    ....       706,  938 

copy  of,  how  obtained  by  party  liable  to  pay  annuity     .        .        1510, 1511 

ANSWEliS.    (See  Anmrcr  in  Chancery.) 

to  inquiries  when  admiss.  in  cases  of  search  for  writings     .        .        .      390 

for  witnesses       .  422,  454,  494 

for  attesting  witn.     .    .    1541 

to  prove  that  bankrupt  has  denied  himself        ....      494 

of  witness,  what  cannot  be  enforced.    (See  }Mtneueti)    .        .      1223 — 1235 

what  are  excluded  on  grounds  of  public  policy.    (See 

priviieffed  ComMvnicati<nu) 764^800 
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to  IrreleTant  qnestions  oondugiro       ....  1208 — ^1210 

to  relevant  questions,  may  be  contradicted     .        .         .     .    lilO 

what  are,  or  are  not,  relevant  questions      ,        .         .  1210 — 121< 

ANSWER  IN  CHANCERY,  as  an  admission,  whole  must !»  read  to  jury  616,617 

even  in  case  of  second  answer  having  been  pat  in       .     .      C\i 

defendant  may  also  have  whole  bill  read         .         .         .616 

rule  in  Equity  as  to  reading  whole  of  .        .         .    .      618 

what  preliminaries  must  be  proved  before  giving  evid.  of    .         .         .    1316 

admissibility  and  effect  of,  as  evid.  against  deft.     .        .        .CIG,  71S,li6S 

in  criminal  proceedings         .     757,  li25 

for  defendant &10 

as  evid.  in  matters  of  pedigree  ,        .        ,      ZH 

used  to  be  put  in,  on  oath  of  defendant 1465 

when  a  peer  was  deft.,  was  uix)n  a  protestation  of 

honour :        .         ,        .    Hi? 

by  husband  and  wife,  not  evid.  against  wife,  after  husbanded  death     .      63i 

except  when  it  relates  to  her  separate 

estate 633 

by  guardian,  not  evid.  against  infant  in  another  suit  ....      636 

ANTE  LITEM  MOTAM.    (See  Lis  Mota) 5M— 53d 

ANTICIPATION,  when  evidence  of  usage  may  be  given  by  .  .  .  .933 
ANTIQUARY,  may  give  opinion  as  to  date  of  ancient  writing  .  .  5o3, 1190 
APARTMENTS.    (See  Fnrnish/'d  Ajfartments) 

APOTHECARY.    (See  Medical  Man)  certificate  granted  to,  how  proved      .    1369 

in  pen.  act.  agst.,  for  practis.  without  cert.  dcf.  must  prove  that  he  has  one  .>ij 

APPEAL,  notice  of,  from  decision  of  revising  barrister,  how  signed      ,        .      S»22 

to  quarter  sess.,  how  signed,  and  what  it  must  contain   .      Ut2 
against  removal  of  pauper,  how  signed        ,        .        .  922, 9!;3 
statement  of  grounds  of,  against  removal  of  pauper,  how  signed,  when 

served,  and  what  it  must  contain 922. 9i^ 

pendency  of,  does  not  prevent  judgment  from  operating  as  a  bar        •     1443 

on  hearing  of,  in  Equity,  appell.  used  to  begin 346 

APPEAL,  COURT  OF,  will  seldom  reverse  decision  of  court  below  on  a 

question  of  amendment IS^O 

or  of  a  judge  on  fact 1560 

where  further  evidence  may  be  adduced  before         .        .        .       1^60, 1561 
APPOINTMENT  to  office,  presumption  of,  from  acting  .        .        .     178— ISJ 

need  not  in  gen.  be  pixxiuced,  although  in  writing  1 79, 412 
of  guardian  to  child  by  father,  must  be  by  attested  deed  92;%  1531 

by  will,  how  to  be  executed S?l 

not  revoked  by  marriage,  when     ....      893 
of  new  trustees,  of  property  conveyed  for  religions  par- 
poses,  must  be  by  attested  deed        93S^  1531 

APPORTIONMENT,  presumption  respecting K9 

APPRENTICESHIP,  presumption  as  to  parish  indentures  of         ...      156 

indenture  of,  to  sea-service  must  Ije  attested  by  Js SflO 

may  be  proved  without  calling  attesting  witnoss     .        «    1531 
contents  of  lost  indenture  of,  when  proved         .        .    .      J9) 
proper  custody  of  expired  indenture  of  .        .        390,  391, 3dS 
APPROVER.    (See  Accotnpliee,  Informer) 

APPROVEMENT  of  waste  by  lord,  presumption  respecting      ...  140 

ARBITRATION.    (See  A'tcard)  under  Councils  of  Conciliat  Act^  1867  .    1096 

ARBITRATOR  not  bound  to  disclose  grottnds  of  award      ....  790,  791 
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may  be  asked  questions  to  show  want  of  jorisd i      790 

admissions  before,  rocciyablc  in  subsequent  trial 667 

attendance  of  witnesses  before,  how  enforced       ....  109 1 — 1096 

witnesses,  &c.,  attending  before,  privileged  from  aiTett   .        ,        ,    ,     1117 

may  examine  witn.  under  Councils  of  Conciliation  Act,  1867,  on  oatli     1095 

ARCHES,  Court  of.    (vSee  EwlesUutical  ConrU) 

ARMOBIAL  BEARINGS,  admissible  in  cases  of  pedigree     ....      558 

but  are  of  little  value  unless  ancient 559 

should  be  explained  by  officer  of  Heralds'  College        ....      559 
ARMY.    (See  Articles  of  If  a/*.  Court  Mart'taly  Soldi^) 
ARREST,  witn.,  parties,  barristers  and  solicitors,  when  protected  from  1114 — 1124 

cundo,  morando,  et  rcdcundo 1114 

rule  interpreted  liberally 1114 

subpoena  not  necessary  to  protect  witness  from 1114 

instances  of  protection  and  of  non-protection       .        .        .        .1115,1116 

rule  does  not  protect  against  criminal  process 1117 

does  it  protect  against  Cy.  Ct.  war.  of  commitment  ?    .        .        •        ,1117 

or  writ  of  commission  of  rebellion  ?     .        .    .     1117 
parties  and  witnesses  protected  while  attending  before  any  lawful 

tribunal  having  jurisdiction 1117 

e.  g.,  before  arbitrator,  at  Judge's  Chambers,  before  Master  or 
examiner  or  registrar  of  High  Court.,  under-sheriff,  Cent.  Crim. 
Ct.,  Ct.  of  Bank.,  Courts-martial,  Parliam.,  or  Committees  of 

either  House,  Quarter- Sessions,  &c 1117,1118 

witness  protected  while  attending  before  magistrate,  when     .        .    .    1118 

common  informer  not  protecte<l,  when 1118 

barrifc*ter,  how  far  protected 1119 

plying  at  petty  sessions  not  protected  .  .  ,  .  .1119 
party  discharged  from  illegal  civil  process,  privileged  rcdcundo  .  .  1119 
discharge  from  criminal  process  affords  no  protection  .        ,        .1119 

to  whom  persons  arrested  should  apply  for  discharge       .        .        1120,1121 

within  what  time  motion  should  be  made 1121 

how  far  witness  may  waive  protection 1121, 1122 

privilege  that  of  the  court,  not  of  the  person  arrested  .        .        .1122 

arrest  of  witness  no  ground  for  action 1122,1123 

party  arresting  witness  maliciously,  liable  to  attachment    .         .        .    1123 
fact  and  time  of,  whether  provable  by  certificate  of  deceased  sheriff's 
officer  returned  in  course  of  business         ......      598 

place  of,  not  provable  in  this  manner 598 

when  M.P.  entitled  to  freedom  from 47 

A  BREST  OF  JUDGMENT  on  application  for,  what  prcsump.  will  be  re- 
cognised    .        .       ' 103 

A.B80N,  on  indict,  for,  with  intent  to  defr.  insur.,  policy  best  ev.  of  insur.      878 

notice  to  produce  policy  must  be  given 407 

when  criminal  intent  presumed 98 

is  a  local  offence,  when    .        .        .        .        « 268 

ABTICLES  of  MANUFACTURE.    (See  Designs) 

ARTICLES  OF  THE  PEACE,  may  be  exhibited  by  wife  against  husband      1161 

A BTICLES  OF  WAR,  judicially  noticed 4,1284 

offences  against,  must  bo  tried  within  w^at  time     .....        95 
ASSAULT,  party  charged  with  certain  felonies  might  have  Ix^ou  convicted  of      259 

this  statutable  law  repealed 260 

party  charged  with  robbery,  may  be  convicted  of,  with  intent  to  rob      359 


1576  INDEX. 

PJl6£ 

ASSAJJJjT—cotUimwd, 

acquittal  on  charge  of  robbery,  bar  to  indict,  for,  with  intent  to  rob    lUI 
acquit,  on  charge  of  rape,  no  bar  to  indict  for,  with  int.  to  rape   1 428, 1429 
summary  convict,  for  aggrav.  on  woman  or  child,  bar  to  future  proceed.    1432 
conviction  for,  to  be  a  bar  to  future  proceedings,  how  proved       .        .    143S 
summary  conviction  for,  no  boi'  to  indictment  for  manslaughter      .    .1412 
on  trial  of  aggravated,  what  costs  of  witn.  may  be  allowed  .    1047,  lt>4$ 

several  may  be  included  in  one  indictment      .        .        .        .         .    .     9u7 

in  indictment  for,  uix>n  wife,  wife  competent  witness  against  husband    lUl 

married  women  may  be  convicted  of 1^ 

proof  and  admissibility  of  certificate  of  dismissal  of  charge  for  ISuTi,  13:^7 
depositions  taken  on  charge  for,  admissible  on  trial  for  murder  .  .  4U 
within  wliat  time  action  for,  must  be  brought Si^ 

ASSENT  of  executor  to.  legacy,  question  for  jury a4 

ASSETS,  admitted  by  exor.  or  odmor.,  who  suffers  jadgment  by  default  .    .     S^« 

how  far  admitted  by  exhibiting  inventory 719, 7iu 

by  probate  stamp 725 

waste  of,  how  proved  when  devastavit  suggested  .  .  ,  GSg,  6^ 
of  wife,  when  conclusively  admitted  by  husb. OS 

ASSIGNEE,  admissions  made  by  assignor,  when  evidence  against  .        .      661 

inadmissible  if  made  after  assignment  of  interest     €64.  ^ 
judgment  against  assignor,  when  evidence  against  .         .         .     .    14U 

ASSIGNMENTS  under  8  &  9  V.,  c.  106,  must  be  by  deed  .  .  .  .  SSS 
of  incorijoreal  rights  must  be  by  deed  ,  .  ,  .  .  .  .  ta7 
of  debts  and  choses  in  action  must  be  by  signed  writing  and  notice  .  S31 
under  Policies  of  Marine  Ass.  Act,  18G8,  may  be  indorsed  on  policy    .      ^ 

of  copyright  must  be  in  writing .831 

of  copyright  need  not  be  attested  by  two  witnesses,  when  .  .  .  Sfc* 
of  bail  bonds  nmst  be  attested  by  two  witnesses  ....      ii^S.  IjSI 

of  judgments  in  Ireland,  how  proved 137$ 

by  operation  of  law  in  cases  of  heirs,  admors.,  exors.  de  son  tort,  and 

wives 847,  S45 

in  cases  of  bankrupts,  debtors,  and  convicts  .      ^4^ 

ASSIZES,  Courts  judicially  notice  length  of 2? 

what  is  proof  of  date  of 102,  liO 

ASSUMPSIT,  what  consideration  will  support  a  promise tC4 

judgment  in  trespass  or  trover,  when  a  bar  to  old  action  of          .         .    I4l> 
on  foreign  judgment,  when  maintainable 1437 

ASSUMPTION  of  character,  what  admissions  implied  from   .        .         .         .      CTtt 

A  SSURANCB.    (See  Insurance,  Rrgutraticn) 

ATHEISTS,  competent  witnesses.    {]&&&  Competenctj)    ,        ,        .         .  llfiO IInS 

ATTACHMENT.    (See  Foreign  AUaehment) 

witness  disobeying  subpoena  liable  to.    (See  Attend,  of  lllf*.)      1065—1069 

of  debt,  owing  from  garnishee,  effect  of 1415, 1418 

rule  for,  not  absolute  in  first  instance  •••...     100 

ATTEMPT,  prisoner  charged  with  any  crime  may  be  convicted  of     .  239.  jg9 

acquittal  on  charge  of  any  felony  or  misdemeanor,  bar  to  Indict,  for  .  14S1 
to  commit  felony,  on  trial  for,  costs  of  witn.  may  be  allowed   .         .     .     1047 

ATTENDANCE  OF  WITNESSES,  haw  enforced  by  recognisanee  .  102S— I\m 

usual  mode  in  criminal  cases ,     ,     103^ 

not  confined  to  witnesses  for  Crown ^     1^^ 

witness  may  be  bound  over  by  committing  magistrate  or  coroner  .  «  IG9 
if  he  refuses  to  be  bound  he  may  be  committed  .....  |OJP 
how  in  the  case  of  a  married  woman  or  infant         .        ,        ,  l^^ 
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not  coufiiicd  to  proceedings  by  indictment 1030 

bat  adopted  by  various  statutes,  where  appeal  to  sessions  alloweil  .    .    1030 
c.  g.,  acts  regulating  the  punishment  of  mgucs  and  vagabonds    .        .    1031 

other  instances  of  statutes 1031 

JuiW  enforced  hy  siibpw/ia  ad  teiftifirhnduia : 1032 

if  required  to  produce  books,  writings,  &c.,  by  subpoena  duces  tecum    1032 

subpoena  suffices  only  for  one  sitting  or  term 1033 

but  extends  to  whole  assizes 1033 

if  writ  altered,  it  must  be  resealcd 1033 

time  of  service  of  subpoena 1034 

whether  reasonable,  question  for  judge 1035 

rule  in  United  States  as  to  time  of  service 1035 

when  witness  in  court  cannot  object  that  he  has  not  been  subpoenaed    1034 
if  not  properly  served  witness  may  object  to  be  examined  .        .        .    1034 

manner  of  service  of  subpoena 1035 

writ  may  include  names  of  four  witnesses 1035 

in  Chancery  Division  only  three  names 1035 

what  writ  of  subpoena  must  state 1036 

copy  served  personally,  and  original  writ  shown 1035 

effect  of  variance  between  copy  and  original 1036 

tender  ofexpentat  required  in  cicil  ca4tes 1036 

allowance  to  witnesses  in  Common  Law  Divisions       •        .        .    1037, 1038 

in  Ct.  for  trial  of  election  petitions       .        .    .    1038 
in  Divorce  and  Matrim.  Division      .        .        .    1038 

in  Probate  Division 1039 

in  Admiralty  Division 1039 

in  Bankrui)tcy  Courts 1040 

in  Criminal  Courts 1051—1061 

in  County  Courts 1041 

in  proceedings  by  Civil  Bill  in  Ireland    .        .1041 

in  Chancery  Division 1043 

special  allowance  to  foreign  witnesses 1042 

to  witnesses  detained  in  England         .        .        .    .    1042 

tender  should  be  made  when  subpoena  served 1044 

if  witness  married  woman,  expenses  should  be  tendered  to  her        .    .    1044 

expenses  of  witness  subpoenaed  by  both  parties 1044 

effect  of  witness  waiving  demand  of  expenses 1044 

when  witness  can  sue  for  his  costs  and  charges 1045 

when  conduct  money  recoverable  back  as  money  had  and  received.    .    1045 

no  tender  cf  expenaea  in  Crown  oa$69  necessary 1045 

though  indictment  removed  by  certiorari  and  tried  at  Nisi  Prius     .    .    1045 

exception  in  favour  of  witnesses  living  in  Scotland  or  Ireland     .        .    1046 

Court  may  grant  prosecutor  and  witnesses  their  expenses  in  all  felonies    1046 

except  felonies  under  11  &  12  V.,  c.  12        .        .    .  1046,  1047 

and  in  most  serious  misdemeanors 1047 — 1049 

in  offences  against  the  coin  under  24  &  25  V.,  c.  99,  when .   1049, 1050 

when  the  above  rule  is  inapplicable 1050 

what  "  expenses  "  mean 1046 — 1050 

scale  of  costs  allowed  by  Secretary  of  State  ....  1051 — 1057 

this  scale  illiberal  and  impolitic 1053 — 1055 

court  may  reward  activity  in  apprehending  some  felons      .       .  1055 — 1060 
petty  sessions  may  grant  expenses  of  prosecution  when  they  deal  with 
petty  larcenies  Bommarily     .•,......    1060 
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prisoner  may  compel  attendance  of  witnesaes  by  sabpoena  .         .        •    lOO 

pri80uer*8  witnesses,  when  allowed  costs lOSl 

writs  of  subpoena  of  no  force  beyond  jurisdiction  of  court    .         .        .    IOC 

this  rule  inconycnient MM 

Crown  Office  subpoenas  may  issue  to  any  part  of  England  .         .         .    I'JU 

within  what  limits  subpoenas  in  force  in  America l^Vii 

subpoenas  to  witnesses  in  {Scotland  or  Ireland  in  crim.  coecs        .        .    h^hZ 

in  ci?il  cases  tried  in  sup.  cts.  of  Uw  .    1U63 

in  Probate  and  Divorce  Diyisions        .    10(4 

in  Admiralty  Division     .         .         .    .    I06i 

similar  powers  should  be  granted  to  other  courts  .         .   1064.  H*'a 

expenses  of  witn.  allowed  in  certain  pirosec.  before  examining^  Justices    UC9 

certified  by  magist. ,  and  allowed  by  Qr.  Seas.  .   1059,  lO0u 

of  prisoner's  witnesses  appearing  on  recog.  to  be  paid,  when  .    lOOi 

expenses  of  accused  and  his  witn.  if  acquitted,  when  allowed      .        .    10(1 

•    dUohedirnee  of  subpeena,  renders  witness  liable  : — 

1,  to  attachment f  when 108a— 1<0 

jury  need  not  be  sworn 1D53 

case  of  contempt  must  be  clear !•>*■<( 

what  affidavit  must  disclose     .....         .   1066,  IC*'^ 

immateriality  of  testimony,  test  of  wilful  miscondtict        .    .  IfiST 

duty  of  attending  court  paramount  to  duty  to  master    .         .  IOC 

attachment  only  lies  on  disobeying  subpoena  from  sup.  ct.    .  1068 
disobedience  of  subpoena  granted  by  Clerk  of  Assize  or  Clerx 

of  the  Peace,  punishable  by  fine  or  indictment        .        .  IOCS 
suggestions  to  improve  law  as  to  subpoenas      10G4,  lOGo,  106^,  lu^ 

rule  for  attachment  never  absolute  at  first      ....  IOCS 

witness  refusing  to  be  sworn,  or  to  give  evidence,  guilty  of 

contempt K»*9 

2.  to  action  of  debt,  under  5  El.,  c.  9 U-"s 

8.  to  action  on  the  ease  for  damages h*V7 

what  necessary  to  prove  in  such  action  ....  lu69 — 1071 

attend,  of  witness  in  cugtody^  enforced  by  habeas  corpus^  when       luTl — 107* 

granting  of  this  writ,  where  regulated  by  Stat,       .         .         .    1071 

application  made  to  judge  at  chambers       •        .        .        107I,  lOd 

what  affidavit  should  state lOTS 

whether  statutes  apply  to  prisoners  for  treason  or  of  war  107:2. 1073 
common-law  power  of  granting  writs  of  habeas  corpus  ad  test.  .        .    107S 

in  cases  of  lunatics I07S 

where  witness  is  in  military  or  naval  service         .        .         .    Iv7l 

in  other  cases 1074 

attend,  of  witness  in  custody  enforced  by  order  of  Judge,  wben  .   1073, 107I 

in  Ireland,  when 1^*73 

enforcing  attmda  nee  of  witnesses  in  partiey  Jar  courts: —        .        .  1073->llli 
in  Chancery  Division,  or  before  one  of  the  examiners       .      1075—107* 

by  subpoena 107^ 

Chancery  orders  on  the  subject  .......    1077 

how  examiner  must  proceed  if  witness  disobeys     •        .        .    107i 

inconvenience  of  present  proceedings 1^7^ 

before  chief  olerk  of  Judge  in  Chancery  Diviaon  .  .  .  lOTi 
before  the  Court  under  "  Companies  Act,  1862 "  .  .  .  .  1077 
before  Ex.  Division  or  Special  CommissL  in  suits  by  English  Infofrm.  IOC'S 
before  Court  for  trial  of  parliami  or  munic  eleetion  pekitioiia      •   m 
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before  House  of  Lords,  or  Lords*  committeoB         .        .        .  1079, 1080 

before  House  of  Commons 1080,  1081 

before  select  committees  of  Commons 1081,1082 

before  judicial  committee  of  Privy  Council 1082 

•  before  Ct.  of  Ai)i)eal  in  Chan,  in  Irel 1082 

before  Probate  Divisions  for  Kngl.  or  Irel 1082 

before  Divorce  Division  in  Engl 1083 

before  Mat.  Division  in  Irel 1083 

before  Ecclesiastical  Courts,  kc 1083 

before  the  judge  under  *•  Public  Worship  Regulation  Act,  1874"  .    1084 

before  Admiralty  Division 1084,1085 

before  Courts-martial 1085, 1086 

before  Court  of  the  Stannaries 1086 

before  Chancery  Court  of  County  Palatine  of  Lancaster   .        .    .    1087 

before  Barmote  Courts  in  Derbyshire 1087 

before  Landed  Estates  Court,  Ireland 1087 

Ix^fore  coroners 1088 

attend,  of  medical  witncdics,  how  enforced        .        .    .   1088,  1089 
remuneration  granted  to  medical  witnesses    ....    1088 

before  Courts  of  Bankruptcy 1089—1092 

by  subpoena,  when 1089 

by  summons  and  warrant,  when 1090 

doubts  respecting  such  summons  and  warrant         .        .    1091 

summoning  bankrupt  or  wife 1090 

before  County  Courts 1092,  1093 

before  revising  barristers 1093,  1094 

Ijefore  arbitrators  or  referees 1094 — 1096 

before  Councils  of  Conciliation 1095 

before  registrar  of  Fricmlly  Societies 1095 

before  registrar  under  Land  Transfer  Act 1095 

before  Commiss.  to  exam,  witn.,  acting  in  England      .        .  IDJG — 1103 

acting  in  Ireland  or  Scotland     .        .    .    1098 

in  aid  of  civil  suita  in  foreign  courts .        .        .1101 

of  criminal  proceed,  in  Foreign  Couris   .    1103 

if  not  of  a  political  nature    .        .1103 

of  any  legal  proceed,  in  Colonial  Courts    1102 

before  Colonial  Judges,  acting  as  Commiafl. 1096 

before  Commiss.  appointed  by  Prob.  and  Divorce  Divisions      .    .    1097 

before  Quarter  Sessions 1031 

when  by  recognizance 1031 

when  by  summons 1031 

when  by  subpoena 1033,  1062 

before  inferior  courts  in  Scotland 1108 

before  Justices 1103—1109 

when  by  summons  and  warrant 1103 — 1107 

when  by  summons  and  fine 1107 — 1109 

when  by  Crown  Office  sabpoena 1 109 

before  Criminal  Courts  in  Ireland,  by  summons  and  fine  .        .    .    1109 
before  Poor  Law  Commiss.,  Customs  CommiBs.,  Oharity  Commiss., 
Commiss.  for   Irish    Fisheries,  Inclosuie  Commiss.,  other 
Commiss.  and  Sheriffs  and  Inspectors    .        .        .       •  1109 — 1111 
before  Oommiss.  to  inquire  into  corrupt  practices  at  elections  1111, 1112 
before  Mastors  in  Lanacy  .       •       .       •       i       •       «       .    •    1114 
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before  Master  in  any  of  Common  Law  Divisions  .        .         .   1 112, 1112 

suggestions  to  improve  law  as  to  sammoning  witnesses     .         .    .    1113 

witnesses  when  exempted  from  arrest.    (See  Arrest^    .         .  1114—1114 

ATTENDANT  TEBM,  surrender  of,  when  to  be  presumed        .         ,         .151,  YA 

ATTESTATION  CLAUSE,  when  due  execution  of  deed  presumed  from  prd|>er     W 

of  will  presumed  from  proper     Sst 
of  warrants  of  attorney,  cognovits,  and  satisfaction  pieces,  mnst  con- 
tain, what.    (See  Warrant  of  AttorHey)  ....      929~$$t 
ATTESTING  WITNESS,  wwwftrr  required  Uncertain,  ease^:— 

tiro  necessary  to  wills  since  1st  Jan.,  1838.  (See  M'ilU)  .  .  .  .  ^1 
to  deed  of  father  appointing  guardian  for  child  ....  IK 
to  appointmts.  of  new  trust,  of  prop,  for  religions  or  educa.  purposes     !^ 

to  assignments  of  bail  bonds ^ 

to  protests  of  bills  of  exchange,  when !«& 

to  conveyances  under  Mortmain  Act 9SS 

to  marriage  registers 9$t 

to  memorials  of  deeds  regis,  under  Middlcx.  Begis.  Act  .  .  .  9S 
to  indentures  of  apprenticeship  to  sea  service  .  .  .  .  S90 
to  certificates  of  memorials  and  of  searches  granted  bj  registrarB 

of  deeds  and  M-ills  in  Yorkshire  or  Middlesex    ....    l::7i 
to  copies  of  enrolm.  granted  by  registrar  of  North  Biding,  when 
used  as  secondary  evid.  of  contents  of  lustrum,  roistered     .    .    1>I 

one  to  bills  or  notes  under  5/.  formerly 9Si 

but  this  enactment  now  repealed 9in,  **Si 

to  bill  of  sale  of  ship 831,  ?32 

to    lease    under  *Mcasing   powers  Act   for   religious    worship, 

Ir.  1855" SS 

to  agreement  between  master  of  ship  and  merchant  seaman  .        .      9QM 

to  agree,  between  owner  and  driver  or  conduc.  of  Lond.  cab  or  bos     9S1 

to  warrants  of  attorney,  cognovits,  and  satisfaction  pieces,  must 

be  attorney  named  by  party.  (See  Warrant  of  Attorney)      .  929 — S54 

solicitor,  signing  client's  instrument  as,  must  prove  its  execution        7S3;,  7*9 

to  instruments  not  requiring  attestation,  need  ruft  be  eallM  .         .    \Z3ih 

except  in  ex  parte  cases  in  Equity 1531, 1^32 

this  exception  mischievous 133S 

to  instruments  requiring  attestation,  mvstin  general  he  called         .    .    i; 

list  of  such  instruments 153L\  ]: 

rule  applies  to  lost  or  cancelled  or  burnt  deed      .        .        .  393. 1^ 

where  execution  admitted 375. 133S 

where  party  to  record  called  to  prove  execution  by  himself       .    .     ]^2S 

for  whatever  purpose  instrument  produced \T>^ 

where  witness  has  become  blind  or  ill 1^ 

course  to  be  pursued  where  witness  is  ill 

exception*  to  Txilii  \ — .         .    .     li 

1.  when  instrument  is  30  years  old 105i, 

2.  when  witn.  has  attested  instrument  in  pursuance  of  rule  of  Coait, 

and  Court  has  acted  on  instrument lyH 

3.  when  opponent  has  instrumt,,  and  refuses  to  produce  it  after  notice 

4.  when  opponent  producing  deed  claims  an  interest  under  it    .   1534,  13C 

the  interest  must  be  an  interest  in  the  cause 

and  one  of  a  permanent  nature        .        .  ,   1535,  I^ 

exception  Inapplicable  when  instrument  given  up  before  trial      .    13^ 

5.  wheii  party  ha^  solemnly  admitted  instra.  for  purposes  of  the  cause     12; 
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has  paid  money  into  court  on  special  contract       .        .      (iOC 
how  if  party  has  recited  the  instrament  in  a  deed,  and  has 
acquired  some  benefit  on  faith  of  its  being  genuine        .        .    .     1536 
C.  when  document  tendered  against  public  officer,  who  was  bound  to 

procure  its  execution,  and  has  acted  on  it 1537 

7.  when  witness  cannot  be  produced 1537 

e.  g.,  dead,  insane,  out  of  jurisdiction,  not  to  be  found,  absenting 

himself  by  collusion  with  opponent 1537,  1538 

here  sufficient,  but  perhaps  not  ncces.,  to  prove  signat.  of  witn.    .    1538 
if  paper  lost  and  witness  unknown 31>3,  1538 

8.  whether  in  cases  of  deeds  executed  by  corporations         .        .        .1 538 

9.  whether  in  cases  of  deeds  enrolled 1538 

instnim.  enrolled  in  Duch.  of  Cornwall  or  I^ancaster,  proved  by 
enrolm.  or  by  examined  or  certified  copy  without  calling  .        .    1377 

10.  when  document  requires  attestation  under  Merch.  Shipping  Act  .    1531 
vchere  several j  sftfieient  to  eall  one 357,  153D 

same  rule  in  all  Courts 1539 

exception  incases  of  wills  relating  to  real  estate    .        .        .     357,1539 

reasons  for  this  exception 1539 

deposition   of    deceased  attesting   witness  may  8U|)er6cde   the 

necessity  of  calling  survivor 358 

what  search  for,  sufficient 1540 

answers  to  inquiries  for,  evidence 1541 

absence  of  all,  must  be  accounted  for 351,1541 

after  which,  ])roof  of  signature  of  one  sufficient         .        .        .    .     1541 
if  coupled  with  some  evidence  of  identity  of  party  to  suit 

with  person  executing.     (See  Identity)         .        .    1541 
in  America,  when  not  necessary  to  prove  signature  of    1545 

when  leading  questions  may  be  put  to 1178,  1533 

to  will,  may  be  a  marksman,  under  Will  Act  and  under  St.  of 

Frauds 890 

declarations  of  deceased,  inadmissible  though  in  disparagement  of 

evidence  afforded  by  his  signature 488 

character  of  deceased,  if  impeached  on  ground  of  fraud,  may  be 

supported  by  general  evidence 1243 

may  speak  to  execution  of  instru.  from  rccognibing  his  signature    1 185 

must  give  evidence  though  solicitor 783 

ATTOKNEY.    (See  Stflieitor,) 

ATTOKNEY-GKNERAL,  when  entitled  to  reply .•:54,  356 

sanction  of.  no  longer  necessary  to  obtain  infipection  of  public  records    1245 
of  colony,  though  not  a  barrister,  is  an  expert  to  prove  laws  of  colony   .    1 197 
ATTORNEY,  POWER  OF.    (See  Potter  of  Attarnnj) 
ATTORNEY,  WARRANTS  OF.    (See  Warrants  of  Attorney) 

ATTORNMENT  will  not  oixsrate  as  an  estoppel 120 

AUCTIONEER,  agent  for  vendor  and  purchaser 927 

contract  made  out  from  memoranda  signed  by,  binds  both  |>arties  .    .      927 

will  exclude  parol  evid.      .      3G6 

when  not  bound  by  description  of  article  in  unsigned  catalogue     .    .      947 

AUCJMENTATION  OFFICE,  records  of,  in  custody  of  Master  of  Rolls         .     1249 

how  proved 1285 

proper  custody  for  old  chartulary  of  dissolved  abbey   ....      503 

AUTHORITY,  burthen  of  proving,  in  particular  cases 340 

of  husband  to  wife,  when  presumed 11>9,  515,  64(> 
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PACI 
AUTREFOIS  ACQUIT  or  CONVICT,  party  plead,  entitied  to  copy  of  record    1» 

when  priBoner  not  protected  by  plea  of 1427—143 

when  prisoner  protected  by  plea  of      • 142^—143 

AVERMENT.    (See  AlU^ationt,  Variance) 

AWARD,  when  solicitor's  power  to  submit  to,  cannot  be  disputed      •         .    .     Tii^ 
how  proved,  when  submission  by  written  agreement  .         .         • 
when  submission  by  rule  of  ct,  judge's  order,  or  order  of  Nisi  Pri. 


IS? 


when  umpire  appointed,  or  time  enlai;ged      .... 
when  made  by  public  officers      ..... 

when  made  under  Inclosurc  Acts 

when  made  or  confirmed  by  Tithe  Commiss.       .        .         .         , 

inadmissible  as  evidence  of  reputation    .....  ^ 

admissibility  and  effect  of ......         . 

not  evidence  of  account  stated  between  parties  to  the  submission 
not  evidence  in  a  prosecution  to  prove  the  facts  adjudicated 

presumption  in  favour  of •        . 

made  under  Inclosure  Acts  may  be  enrolled  but  not  necessary    . 

BAD  CHARACTER.     (See  Cliaracter.) 

BAIL-BOND,  assignments  of,  must  be  attested  by  two  witnesses  . 

must  be  proved  by  calling  attesting  witness 

BAILEE,  how  far  estopped  from  denying  title  of  bailor    ... 

BAILIFF,  entries  against  interest  made  by  deceased,  admissible  . 

how  far  necessary,  in  such  case,  to  prove  that  he  filled  the  office 
must  produce  writ  of  exon.  and  judgment  to  justify  seizure,  when 
statements  and  admissions  by,  when  evid.  against  sheriff 

BAKER,  implied  warranty  by,  that  bread  is  wholesome 

how  far  criminally  answerable  for  act  of  servant    .... 

BALLOT  ACT.    (See  Thble  Stat  35  &  36  Vict.,  c.  33.) 

documents  kept  under,  may  be  inspected,  when   .... 

will  be  admissible,  when      .... 

BANK  OF  RIVER,  acts  of  ownership  on  one  i>art  of,  evid,  of  title  to  another 

BANK  BOOKS,  inspection  of,  by  fundholders  .... 

how  proved  •        •  

admissibility  and  effect  of 

BANK  NOTES,  presumption  of  guilt  from  possession  of  i)a|)er  for  making 
how  described  in  indictment 

BANKERS,  communons.  made  to,  not  privileged      .        .        . 

general  lien  of,  on  security  of  their  customers,  judicially  noticed 

holding  documents  of  customer  need  not  be  subpoenaeil,  when     . 

when  bill  presented  through,  time  for  giving  notice  of  dishonoor 

time  allowed  for  presentment  of  cheques  to         .... 

within  what  hours  instruments  must  be  presented  at 

when  estopped  from  denying  title  of  customers   .... 

when  justified  in  cashing  drafts  payable  to  order    . 

bound  to  answer  respecting  frauds  committed  by  them,  when 

cannot  be  convicted  of  fraud  Imving  disclosed  their  offences  on  oath 

entries  in  books  of,  how  far  admissible 

pass-books  not  conclusive  against 

memorials  respecting,  kept  at  office  of  Inland  Revenue  , 

St.  of  Limit.,  with  resixxit  to  members  of  banking  co-partncn^hips 

rules  of  savings  banks,  how  proved 

BANKRUPT,  privileged  from  arrest  while  attending  ct. 
assignment  of  proiKirty  of,  by  operation  of  law 
how  far  protected  from  self -crimination       .  ... 
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PAGS 
BANKRU  PT-^ontimtrd, 

bankmpta  and  their  wives  may  be  snmmoned 1090 

may  be  examined  on  oath   .        .        .  1091, 1167 

their  depositions  when  admissible 439 

when  necessary  to  prove  date  of  instrnmcnt  signed  by         .        .       176, 177 

when  deed  executed  by,  deemed  fraudulent 101 

whether  he  may  sue  wrong-doer  in  trover,  though  undischarged .  ,142 
denial  of  being  at  home  by,  provable  by  answers  to  inquiries  at  house  494 
declons.  made  by,  on  leaving  home,  evidence  of  intention  to  avoid 

creditors 501 

Bubsci^uent  statements  by,  when  admissible  for  same  purpose         •    •      503 
when  inadmissible,  as  being  mere  narratives  of  a  past  occurrence       .      504 
admission  by,  before  bankruptcy,  evidence  to  charge  estate    •        .    •      665 
or  in  support  of  petitioning  creditor's  debt    .        .        .      638 
admissions  by,  after  bankruptcy,  evidence  against  himself      •        .    .      638 
no  evidence  against  trustee      ......  638,  639,  665 

written  admissions  of,  nut  binding  on  trustee       .       •        .        •        .      684 

concealing  or  removing  property  worth  10/ 271 

absconding  with  property  worth  20/ 271 

trustee  of  bankrupt  may  disclaim  lease 846 

also  other  property        .        • 846,  847 

character  of  "  trustee  "  of,  suing  or  sued,  must  be  specially  denied  .  290 
admission  by  trustee  of,  before  appointment,  whether  evid.  against  him  635 
prosecuted  under  bankrupt  law  must  prove  no  intent  to  defraud  .        .      343 

release  of  partnership  debt,  by  partner  oi^  void 631 

eosts  of  prosecuting  fraudulent,  when  allowed     ....   1060, 1061 

form  of  indict,  in  prosecuting  fraudulent 276 

BANKRUPTCY  ACT,  1869.    (See  Table  St  n2  ic  33  V.,  c.  71.) 

BANKRUPTCY  COURT,  seal  of,  judicially  noticed 11 

jurisdiction  of,  judicially  noticed 29 

general  rules  of,  judicially  noticed 29 

signatures  of  judg^  and  registrars  of,  judicially  noticed  .  .  .  11, 22 
fdgnatures  of  Commiss.  and  Regist.  of  old  Court  of,  jud.  noticed  .        .        22 

witness  in,  privileged  from  arrest    (See -4rr«rf) 1118 

how  made  to  attend.    (See  Attendance  of  Witneuefi)  1089—1091 

allowance  to 1040 

allow,  to  witn.  in  proceedings  under  "  Debtors'  Act,  1869  "  1050 
may  order  witnesses  in  SScotlaud  or  Ireland  to  be  examined  there  455,  456 
may  take  evid.  by  commission  abroad  .......      456 

appointment  of  agents  in 921 

amendment  of  proceedings  in       .        .        .        .        .        .        .        .241 

inspection  and  copies  of  records  of,  regulations  concerning  .  .  .  1250 
proof  of  petitions,  orders,  certificates,  deeds,  instruments,  affids.  and 

docum.  made  or  used  in  proceedings  in 1296 

special  proof  of  orders  of  adjudication 1296 

of  orders  annulling  adjudication 1296 

of  orders  closing  bankruptcies     ...*..    1296 

of  appointment  of  trustee 1296 

of  affidavits  in,  wherever  sworn  ....        1297, 1298 

of  depositions  in 439 

of  resolutions  and  proceedings  of  meetings        .        .    .    1297 
when  resolutions  of  cred.  must  be  by  signed  writing    ....    1297 

admiss.  and  cfEect  of  adjudication  in 1462 

of  foreign  adjudication  in 1454 
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BANKRUPTCY  COVVLT- rmtinited, 

admiss.  and  effect  of  approval  of,  to  a  composition  or  a  scheme  of  ecttl      ^ 

of  clcix>sitions  in 43? 

of  orders  in 1462, 14C 

of  order  relearing  trustee 14*3 

of  order  discharging  bankrupt        .        .         .     14$3,14£4 

of  passing  a  special  resolution 14W 

of  registrat.  of  special  or  extraord.  resolutn.     ,      8^,  14*4 

of  proof  of  debt  by  any  creditor 14W 

adjudication  in,  is  a  judgment  in  rem 1401 14^2 

witness  may  refresh  memory  by  his  deposition  in,  when  .         .    .    11*3 

transfer  by  debtor,  when  presumed  fraudulent  under  law  of        .        .     1^1 
notices  under  law  of,  having  been  duly  sent,  how  proved         .         .    .     1?" 
BANKRUPTCY,  COURT  OP,  IN  SCOTL.  proceed,  of,  admiss.  in  Kng.  and 

Irel.  without  proof 21 

their  admissibility  and  effect 1903— IMS 

BANKRUITCY  AND   INSOLVENCY,  Court  of,  in  Ireland,  now  cslled 

Bankruptcy  Court II 

seal  of,  judicially  noticed 11 

signatures  of  judges,  registrarp,  and  chief  clerks  of,  judicially  noticed       11 

attendance  of  witn.  before,  how  enforced l<>s) 

attendance  of  bankrupt  and  witness,  when  in  custody,  how  enforced  .    I'tw 

bkpts.  and  their  wives  are  examined  on  oath  in llC 

proof  of  recoixis  and  proceedings  in 135 

of  depositions  in 439,  ISO 

form  and  effect  of  ccrtifi.  of  conformity  granted  by      .         .         .        .14**3 

of  ccrtifi.  in  arrangement  cases Il'^ 

BANKRUPTCY  LAW,  presumption  in  prosecutions  for  offences  againfit .    .     S4S 
BANNER,  inscription  on,  provable  by  oral  testimony    ....  S7T 

BANNS,  when  proof  of  publication  of,  unnecessary 1  jT 

BAPTISM,  provable  by  parol,  though  registered 377 

parish  registers  of,  what  is  their  proper  place  of  deposit  .        .         54^  \3fii 

how  inspected 12«* 

how  proved 1377 

non-parochial  registers  of,  in  custody  of  Registrar-Gen.        .        •   12^,  ISi* 

how  inspected 13^ 

how  proved  in  civil  cases     ....    IS*** 

in  criminal  cases     .    1335,  1340t.  1341 

Indian  registers  of,  deposited  in  Charles  Street,  St.  James's  l^iark        .    li3C 

how  proved 133* 

registers  of,  of  British  subjects  abroad,  kept  in  Consistory  Court    1230, 12?1 

what  they  consist  of ISl 

admissibility  and  effect  of  registers  of.    (Sec  Bastard ff)  .        1339, 147* 

registers  of,  kept  at  May  Fair  and  the  Fleet,  inadmissible    .        .        .    IST 

foreign  and  colonial  registers,  when  admissible ISS^ 

BARGAIN  AND  SALE.    (See  Enrobmnt) 935,  ir* 

BARMOTE  COURTS,  witness  how  made  to  attend  before         .        ...    lOPT 
documents  in  custody  of  steward  of,  how  inspected      ....    Ii7< 
BAROMETER.     (See  Scienfifo  Imrtruments) 
BARON  AND  FEME.    {HecJIushaud  and  MVe) 
BARRISTER.    (See  lietising  Barrister) 

competent  to  testify,  though  he  has  addressed  the  jury        .        .         .    llf^ 
cannot  disclose  secrets  of  client.    (See  Pritilrged  Commm^eatUms)    765»  7W 
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BABRI8TER— <?0i»h'n/fr^. 

perhaps  not  bound  to  testify  as  to  matters  in  which  he  has  been 

professionally  engaged 790,  791 

his  clerk  within  rule  of  privileged  communications 774 

foreign  counsel  within  same  rule 774 

admissions  by,  when  evidence  against  client         ....       6oG,  667 

how  far  empowered  to  bind  client  by  compromise G57 

protected  from  airest,  when.    (See  Arrest) 1119 

as  witness,  may  refresh  his  memory  by  the  notes  on  his  brief  .        .    .    1185 

BASTARD,  whether  declarations  of,  admissible  in  cases  of  pedigree     .        .      541 

family  conduct,  evidence  of  person  being,  in  cases  of  pedigree        .    .      551 

name  of,  how  described  in  indictment  ......      277 

BASTARDY.  (See  Legitimacy)  in  case  of  affiliat.  mother  must  becoiiobora.  809, 810 

may  be  cross-exd.  and  contradicted  as  to  immoral  conduct    1213 

putative  father  admissible  witness       .        .        .        .   1141, 1142 

dismissal  of  one  application  by  petty  scss.  no  bar  to  a  second  .        .    .    1466 

but  order  of  Quart.  Sessions  respecting,  when  final      ....    1467 

how  far  parents  can  give  evidence  to  bastardise  their  issue     .        .  799,  800 

admissibility  of  entries  respecting,  in  baptismal  register      .        .        .    1479 

BATTERY.    (See  AMaidt) 

BAWDY'-HOUSE,  married  woman  may  be  convicted  of  keeping       ,        .    .      199 

BEGINNING  AND  REPLY,    (See  Onus  Probandi,  Itejfly) 

BEHAVIOUR.    {^>ee  Conduct) 

BELIEF,  grounds  of 66—84 

tendency  to,  instinctive 66 — 69 

experienced  truth  of  testimony 69 

coincidences  in  testimony 74 

accordance  of  testimony  with  previous  knowledge,  or  its  probty        76 

danger  of  relying  on  this  ground  of  belief   .        .        .    .        77 

connexion  between  collateral  facts  and  facts  in  issue        .        .        78 

reasonableness  of,  how  far  question  for  jury 41 

religious,  what  necessary  in  witness,    (fiee  Cmnpetcnct/) ,        .    1160,1161 

witness  cannot  speak  to,  in  general 1187 

when  witnctw  may  speak  to 1188 — 1192,1549 

witness  speaking  to,  may  be  guilty  of  perjury       .        .        .        809,  1189 

when  expert  may  speak  to.    (See  JSxpcrtt)       ....  1190-— 1198 

B£LT  OF  TREES,  acts  of  ownership  on  one  part,  evid.  of  title  to  another    .      302 

BKNEFIT  BUILDING  SOCIETY.    (See  BuUding  Socu!ty) 

BKNEFIT  OF  A  DOUBT  given  to  accused 126 

BRNTHAM,  JEREMY,  how  regarded  by  his  contemporaries        .        .  1126—1127 

by  present  generation    .        .        .    .    1127 

his  opinions  as  to  competency,  how  far  adopted  by  Legislature     1126 — 1136 

BKQUEST.    (See/^flry) 

BEST  EVIDENCE,  always  required 221,356 

design  and  meaning  of  rule 356 

illustrations  of  rule 356—358 

primary  and  secondary,  what 358 

contents  of  documents  not  provable  by  parol : —  ....      359 

1.  where  law  requires  writing 362 

2.  where  parties  have  put  contract  in  writing       ....      364 

but  writings  collateral  to  issue  need  not  be  produced        .    .      368 
and  parol  evidence  admiss.  to  identify  writings  in  trover,  or 

detinue,  ^ 370 

or  on  indictment  for  stealing  written  instrument      .       .    .      370 

5  I 
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PACE 

BEST  EVIDENCE-^o»f;»wr«f. 

alitcr  on  indictment  for  forgery STfl 

3.  where  exist,  or  contents  of  material  writing  disputed  .       .   .    371 

exception  to  rule,  in  favour  of  admissionR.    (See  Adinltutwn»)     .       ,    3^ 

when  oral  evidence  admisnble,  though  writing  exists      .        .       .   .    37^ 

e.  g.,  of  payment,  though  receipt  given         ....       37.*!,  37*; 

of  inscriptionR  on  flags,  and  resolutions  read  at  meetings    .   .    377 

original  documents  not  provable  by  copies.  (See  Secondary  Eridmct)    37< 

what  constitutes  the  best  documentary  evidence  of  a  transaction  .   379. 3^' 

broker's  books,  bought  and  sold  notes        ....     38D-** 

notarial  instruments ^ 

of  the  title  of  executor  or  administrator      .        *        .       .     383,  W 

duplicate  originaJs — counterparts SSi,  ^^ 

second,  evid.  inadmiss.  till  prim,  out  of  party's  power.  (Sec  Spcondary 

J'kidenre) 3?. 

BEYOND  JURISDICTION.    (See  Jarhdicthn) 

BIAS  of  witness,  what  are  tests  of 

may  be  shown  by  questions  and  contradictions  .       .1211 
BIBLE,  entry  in,  admissible  in  cases  of  pedigree        .... 

if  family  Bible,  without  proof  of  being  made  by  relative 
BIGAMY,  on  indictment  for,  strict  proof  of  first  marriage  necessary       .   1S1.<>* 

of  second  marriage  unncccssair 

what  facts  presumed  on  indictment  for 

effect  of  prisoner's  admission  as  to  marriage 

first  wife  incompetent  to  prove  marriage 

after  first  marriage  proved,  2nd  wife  competent,  for  or  against  priKfflcr 
Ijcforc  first  marriage  proved,  it  seems,  incompetent . 
death  of  fii-st  husband  or  wife,  when  presumed    .        .        .       128, 1 
that  pris.  knew  first  wife  alive,  when  to  be  proved 
BILL  IN  CHANCERY,  provable  by  certified  copies     .... 

statements  in,  not  evidence  against  plaintiff    .        .        .        719, 1316.  H^ 

not  evidence  in  matters  of  pedigree 
practice  as  to  reading,  when  ans^ver  put  in      .        .         .        . 
pleadings  must  generally  be  proved,  to  let  in  decree    .        .       .  13H.  131' 


when,  to  let  in  depositions  . 
BllJi  OF  EXCEPTIONS,  cannot  be  tendered  on  criminal  trial 

is  now  alx)lishcd  in  civil  causes 

but  right  of  excepting,  remains  practically  in  another  form 


BILL  OF  EXCHANGE,  cousideraHon  for,  presumed      .         .        .       .  K^^^ 


if  lost,  presumed  duly  stamped 

if  in  hands  of  drawee,  presumed  duly  paid     .... 

so  if  note  in  liands  of  maker 

when  presumed  to  be  foreigu 

amount  of  interest  payable  on  foreign,  question  for  jury     . 

date  of,  primfi,  facie  evidence  of  day  of  drawing     .         ...  1 

no  proof  of  time  of  acceptance 

usages  affecting,  judicially  noticed 

may  l)e  drawn,  indorsed,  or  accepted  by  each  member  of  finn,  when 
how  drawn,  indorsed,  or  accepted  by  Jt.-St  Regist.  Cos  . 
if  alteration  appears  on,  no  presumption  i-aised  as  to  when  made 
effect  of  alteration  of,  after  completion 15U.  I'l. 


when  complete,  within  this  rule  as  to  alteration 
acceptance  of,  must  be  by  writing  on  bill 
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accept,  on  blank  stamp,  may  be  filled  up  to  amount  covered  by  stamp  »^' 
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BILL  OF  EXCHANGE— t<?/if;wm/. 

as  bctw.  drawer  and  acceptor,  must  be  filled  up  within  reasonable  time    1527 
this  doctrine  inapplicable  against  indorrtec,  when     .        .        .    .    1527 

action  on  lost,  formerly  not  maintainable 304 

loss  of,  cannot  now  be  set  np  as  defence,  if  indemnity  given  .  .  ,  395 
days  of  grace  allowed  on,  in  different  countries  ....       974,  975 

may  Ik;  proved  bj-  parol         .        .        .    .      974 
abolished  in  Eng.  as  to  bills  payable  at  sight         .        .      974 

protest  of  foreign,  how  provetl 383 

when  inferred  from  conduct  of  drawer  .        .        .      675 

of  inland,  must  be  attested,  when        ....  928, 1531 

bills  under  £5  must  formerly  have  been  attested  by  one  witness.        .      928 

need  not  now  be  attested  .....    928,  929 

indorsement  on,  by  payee  of  part  payment  docs  not  bar  St.  of  Limit .      586 

declarations  of  prior  holder  of,  when  admissible 662 

as  to  burthen  of  proof  in  actions  on 335 — 337 

presentment  of,  witliin  what  time  and  hours  allowable   .        .        .    .        44 

notice  of  dishonour  of,  what  time  allowed  for 42 

by  whom  it  may  be  given 42 

dishonour  of,  and  notice,  proved  by  entry  made  by  notary's  deed,  clerk  593 
notice  to  pnxluce  notice  of  dishonour,  when  unnecessary  .  .  .  405 
receipt  of  notice  of  dishonour  of,  when  inferred  from  coud.  of  drawer  675 
allegation  of  due  notice  not  su8t.by  proDf  of  excuse  for  want  of  notice  232,233 

but  such  variance  may  be  amendcnl     .        .        .    .      232 
notice  to  produce  bill  necessary,  if  defendant  wants  it,  and  lias  not 

pleaded  so  as  to  enfoK'c  its  production  by  plaintiff     .        .        .    .      407 
must  be  produced  at  trial,  in  order  to  recover  interest         .        .        .      407 

acceptance  of.  what  it  admits  as  against  acceptor 712 

indorsement  by  payee  of  note,  what  it  admits  as  against  him  .  .  714 
indorsement  of  bill,  what  it  admits  as  against  indorser  .  .  .  713,  714 
in  action  npon,  effect  of  payment  of  money  into  court         .        .        .      698 

in  trover  for,  notice  to  produce  unnecessary 406 

so,  in  prosecution  for  stealing 406 

party  signing  in  own  name,  can  prove  he  was  mere  surety  or  agent   902,  963 

may  give  such  evidence  to  charge  or  benefit  unnamed  principal      963 

meaning  of  "duly  honoured  "  may  Ixj  explained  by  usage     .        .    .      969 

BILL  OF  LADING,  meaning  of  terms  in,  may  be  explained  by  usage         .      969 

cannot  be  varied  by  usage      .     .      973 

when  conclusive  evidence  of  shipment  of  goods 104 

usages  affecting,  judicially  noticed (> 

BILL  TO  PERPETUATE  TEfc>TIMONY.    (Sec  Pcrpctunting  Testimony)  469-471 

BILL  OF  SALE,  ship  must  be  sold  by 831 

of  ship  may  be  proved  without  calling  attesting  witness  .  .  .  1531 
of  personal  chattels  must  be  filed  in  Queen's  Bench,  when  .        .        .      9S(> 

inspection  of 1277 

how  proved .        ." 12537 

when  presumed  fraudulent  within  St.  of  El 163 

registration  of,  must  now  be  renewed  every  five  years         .        .        .      936 

BIRTH,  provable  by  parol,  though  registered 377 

inspection  of  registers  of,  under  Registration  Act         ....    1266 
of  non-pnroch.  registers  of,  in  custody  of  Regist.-Gen.    1267,  1268 

what  these  registers  consist  of 1267,1268 

contents  and  repositories  of  lists  of  these  registers  .        .        .        1267,  1208 
regis,  of,  of  British  subjects  abroad,  deposited  in  Consist.  Ct.     .     1250, 1251 

5  I  2 
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BIRTH— <-i>rN  nned. 

Tegisters  of,  under  HcgUtration  AcL  prcmble  bj  certified  copies     .    .  139 
non-parochial  registers  of,  provkblc  bj  certified  copies  in  civil  caf«s, 

under  certain  regulations  ks  to  notice.  &C.          .         .         .    .  1M 
in  crim.  cases  tbc  originalB  must  be  pnxiiK«d    .           135:;.  13tO,  ISIl 

Rgistere  of,  in  Scotland,  Eiuce  18.>4.  how  pioTed ItU 

sdmiKibility  and  effect  of  registers  of 14T» 

bet  and  time  of,  usually  qnestioni  at  pedifrree,  and  pror.  bj  hearsij  oU 

otberw.,  if  fsct  not  required  to  be  proTed  fur  anj  gene*li^.  porpocet.  5tf 

place  of,  irticther  provable  bv  beamy Ml 

when  provable  bj  register  under  Registration  Act          .         .  im 

time  aod  place  ot.  how  far  prorablc  by  if:gistcr  of  baptiscn       .          .     .  117^ 

entries  of.  in  midwife's  books,  irhen  ciidence       ...         .        .  STI 

efaild  nrit  b«s7d  to  ciy  at.  presumed  in  Scotland  dead      .          .          .     .  Ill 

BI~HOP.  admi^ioQ!  by.  evidence  against  Buccei«or GK> 

commia^n  granied  by.  to  inqaire  into  cbaij^es  against  parsona       .    .  IdM 

attendance  of  witnejwa,  how  cnToreed  in  these  inquiries      ,         .         .  ioft 
Roman  Catfa..  when  cumpel.  to  speak  to  matrinto.  law  of  Borne     II9T.  )1W 

BISHOPS  REGIBTER.S.  inspection  of IMl.  IS 

admissible  Oa  public  doonments     ......          .          .  133D 

BLAKE,  in  trill,  cannot  be  filled  np  by  parol  evidence MS 

presumption  as  to  time  of  filling  np .  ir: 

when  may  be  filled  np  after  eiecntion  of  instrument  1 '.^K— 1^3 

stamp,  acceptance  on.  may  be  filled  np  to  amDiuit  covered  by  stamp  .  laST 

BUN'D,  witness,  how  bis  manorr  refreshed ITH 

effect  of  witness  to  handwriting  becoming   ...        .         .         .  O 

man  cannot  attest  a  will ^ 

may  acknovledge  his  own  will IK 

attesting  witness  becoming,  mnst  still  be  called l^3t 

BLOCKADE,  presumption  from  violating IH 

when  provable  by  Qaxette ISM.  13M 

BOARD  OF  HEALTH.    (See  ZfcaW*.  P^Uie  UeaJtk  Art) 

BOAED  OF  TRADE,  proclamat.,  orders,  and  regulons.  issued  by,  how  proved.  IStS 

documents  of,  relating  to  merch.  ahipping.  how  proved        .         .        .  |SI 

to  railways,  how  proved I3S 

proof  and  effect  of  certificates  issued  by.  under  Mercb.  tsbipping  Act  .  13B> 

for  modification  of  wo^  on  tnilnrays         ....  130 

mies  made  by,  when  judicially  noticed 9 

BOARDINO-HOl'SU,  liability  of  keeper  of.  for  loss  of  lodger's  goods  .         .  IK 

BOAT,  under  l.'i  tons  burden,  does  not  require  registry,  when  .                  .    .  ^3S 

ma;  lie  transferred,  how 8St 

BODLEIAN  LIltKARV,  not  proper  custody  for  old  books  resi>ecting  abbeys  m 

BONA  FIDES,  how  tar  nquesiioQ  for  judge  or  for  juiy       .       .        .       .  iS 

collateral  facts,  when  admissible  in  proof  of SII.SII 

BONA  NOTABILIA,  onl  of  dioceie,  nsed  to  defeat  ptubate.  when        .        .  liX 

this  law  no  longer  exists liX 

^naideriLlion  for,  presumed )M 

Mu  nbat  lime  Action  on.  mnBt  be  bronght  ■        ...      VI.  3S&.  SSS 
»  to  produce  notice  to  pay,  when  ncce?«»ry  in  debt  on  .        .       tOt 

jraemeiit  on,  of  jiajTucnt  of  interest  or  [art  paymenl  by  dcces^ed 

jlipet.  admissible  for  hia  rcprcjicntativcs ii*:; — iS 

in  fupport  replication  of  aeknonleilg.  to  ]>lra  of  St.  of  Umit.      ^ 
ether  jii-coiBary  to  prove  Bliuiidc  dale  ot  iudMrsciucut    17a,  177,  SSd — Si 
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fkdmission  by  one  obligor,  evidence  against  co-obligor ....      027 

in  trover  for,  notice  to  produce  unnecessary 406 

60,  in  prosecution  for  stealing 406 

exec,  in  wrong  name,  hovr  far  estops  party  from  relying  on  mis-nomer      708 
assignment  of  bail-bond,  attested  by  two  witnesses      ....      928 

BOOK  OF  DISTRIBUTIONS,  how  far  evidence 1476 

BOOKS,  of  science,  not  admissible 11 96 

when  expert  may  refresh  memory  by  .        .        .      1195,  1197 

shop,  entries  in,  by  shopman,  when  evid.    (See  Course  of  Office)     592 — 596 

entricH  in,  by  tradesman  himself,  admis.,  in  Scotland,  America, 

France,  and  in  Cts.  of  Chanc.  of  Eng.  and  Ireland    .        .     600—604 

but  wero  not  admissible  at  common  law     .        .        .    .      600 

semble,  arc  now  by  statute  law         ....    600 — 602 

what  are  admissible  as  official  documents         ....      1329 — 1331 

inspect.,  proof,  and  effect  of  such.    (See  PtihUc  Jlecs.  and  Docg.y  Cojty) 

of  public  prison,  effect  of  as  evidence 1480 

of  account,  entries  in,  when  admissible 681 

of  Corporations.    (See  Corjwration  Book*) 

of  rates,  of  vestries,  of  banks,  &c.,  admissibility  of       .        .        .1481,  1482 
of  third  i)cr8ons,  when  and  why  admissible.    (See  IleavMy) 
BOOKSELLER,  when  responsible  for  libel  sold  by  his  shopman  .        .        .130 

BOROUGH,  burgess  entitled  to  inspect  documents  of 126J) 

BOROUGH  ENGLISH,  custom  of,  judicially  noticed 7 

BOUGHT  AND  SOLD  NOTES,  constit.  the  contract  made  through  broker      380 
materially  varying,  whether  recourse  can  be  had  to  broker's  book  ?  380— .%2 

what  is  a  material  variance 382,  383 

to  prove  contract,  party  only  bound  to  produce  note  in  his  possession      382 
if  no  notes,  contract  may  be  proved  by  signed  entry  in  broker's  book      380 

effect  of  material  alteration  in 1514 

BOUNDARY,  of  counties,  parishes,  &c.,  how  far  judicially  noticed  .        .    .        26 

bow  proved  in  Ireland 1389,  1476 

presumptions  as  to 134 — 1.S8 

as  to  ownership  of  soil  of  river 135 

of  land  lying  on  sea-shore 135 

of  waste  land  on  side  of  highway    .  ...      136 

of  roads  set  out  under  Incloeure  Acts     .        .        .    .      137 

of  hedges  and  ditches 137 

of  walls,  and  banks,  and  trees 137 

when  provable  by  reputation 522 

by  verdicts  or  judgments,  inter  alios 1408 

by  show,  boundaries  of  other  places  con.  with  locus  in  quo    801.  302 

by  maps 5.W,  531 

by  evidence  of  perambulations 527 

by  statements  of  perambulators  at  these  times    ....      527 

not  provable  by  hearsay  as  to  particular  facts 52G 

of  private  estates  not  provable  by  reputation 523 

BOUNTY.    (See  Olft,  Voluntary  Settlement) 
T^OY.    '^See  Infant) 

3RA1WLING,  suits  for,  abolished  in  Ecclcs.  Cts 811 

3BRACH  OF  PROMISE,  in  action  for,  of  marriage,  pUiintiff*s  character 

how  far  admissible 327 

parties  to  record  admissible  witnesses     .        .        .      1186,1137 
plaintiff's  testimony  must  be  corroborated  .        .       .        .1137 
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BRIBERY,  in  penal  act.  for.  deft,  cannot  denj  that  party  bribed  had  a  rote    717 

witnesses  giving  eiidence  respecting,  when  indemnified  '  .    12'i&  IKS 

decloDs.  of  voters  admitting,  erid.  on  trial  of  election  petition       .   .    ^ 

BRIDGE,  prescriptire  liability  to  repair,  prorable  by  hearsay  .      521 JS 

on  indictm.  of  township  for  non-rep.  of,  declons.  of  ratepayers  admiss.    fiS 

BROKER.    (See  Bought  amd  S»id  Xatr^) 

may  bind  principal  by  rales  of  Stock  Exchange l!!^ 

considered  to  be  agent  of  both  bnyer  and  saeller ^ 

contract  made  by.  proTable  by  bought  and  sold  notes  .       .      SSO.  3^1 

if  no  notes,  prorable  by  ^igned  entry  in  broker's  book     .       .   .    3* 
if  notes  rary.  is  it  provable  by  broker's  lKX)k  ?      .         .       .      **^1. 3^- 

what  is  material  variance  in  notes Si^f.  ^>» 

to  prove  contract,  party  only  bonnd  to  produce  note  in  his  ixis»(.-»^>kiii  ^' 
cannot  be  convicted  of  embezzlem..  if  he  has  disclo^«d  offence  on  cath  1^ 
brokers  and  stockbrokers  not  now  bound  to  keep  books  .  .  .  .  ^t 
BROTHEL,  married  woman  may  be  convicted  of  keeping  .  ...  l'"' 
BROUGHAM,  LORD.  (See  Lord  BroHghaaix  Art) 
BUILDING  SOCIETIES  ACT,  1874.  (See  Table  St.,  37  &  38  V..  c.  42) 
BUILDING  SOCIETIES,  incor[)orat.  and  registrat.  of.  how  proved      .      •   ^'^^ 

rules  of,  how  proved 13J* 

reconveyance  of  mortgages,  how  effected  by  trustees  of        .       .      .    ^'* 

certificates  of  registry  of 1^ 

BURGESS,  entitled  to  inspect  documents  of  Iwrough i^ 

BURGLARY  and  stealing,  prisoner  charged  with,  may  be  convicteil  of 

house-breaking,  stealing  to  value  of  ^l.  in  dwelling-house,  or  larccDj  :27 
but  proof  of  burglary  with  intent  to  murder,  rape,  or  steal,  fatal  var.  ^ 
intent  laid  in  indictment  for  burglary,  how  far  necessary  to  prove  i'-s^,  ^ 
proof  respecting  place  most  correspond  with  allegation  .  .  'H^^ 
indict,  for,  and  stealing  no  bar  to  indict,  for,  with  intent  to  steal  .  1^ 
indict,  for,  and  steal.  A.'s  goods,  no  bar  to  indict,  for.  and  t^ealing 

goods  of  B \^ 

acquittal  for  burglary  and  stealing,  bar  to  indict,  for  laix*eny     .      .  J^^' 
acquittal  for  larceny,  bar  to  indict,  for  burglary  and  stealing  .       .   .   1*31 

BURIAL,  provable  by  pai-ol,  though  registered 3^ 

inspection  of  parish  and  burial-ground  registers  of 1^ 

of  metropolitan  registers  of 1*' 

of  non-parochial  registers  of,  in  custody  of  llcg.-GeiL    12f*7,  U-5> 

what  these  registers  consist  of 1267,  ISSs^ 

proof  of  non-parochial  registers  of,  in  civil  proceedings  .        .       .   .  13*^ 

in  criminal  cases  .         .        .    1«S5, 13*^ 

parish  and  other  registers  of,  how  proved 1^ 

what  proper  custody  of  .        .       .      .    -^ 
Indian  books  of,  deposited  in  Charles  Street.  St.  Jaiacs's  Park       .   •  1^' 

provable  by  examined  or  certified  copies  .       .      .  1*^ 

admissibility  and  effect  of  registers  of 1^ 

registers  of,  of  British  subjects  abroad,  depos.  in  Consistory  Ct.    WA 12*^ 
BURIALS  ACT,  1864.     (See  TahU  St.,  27  &  28  V.,  c.  97) 

register  books  kept  under,  when  evidence ^**' 

how  proved 13S).  13*' 

NING  (See  Arson)  of  will,  wliat  suffic.  to  revoke,  under  WiU  Act   S56.*' 
lEN  OF  PROOF.    (See  Onns  Prohandi) 

ESS.    (See  Conrise  of  Office  or  Biut'ttWKt) 5«-^»^ 

•resumptions  from  ordinary  coui-se  of 1S4— l*j 

[Ell,  implied  warranty  by,  that  meat  is  wholesome     .        .       ,      •    ^ 
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i5Y-LAW,  admi.  without  proof,  if  authcnt.  as  pointed  out  by  8  5: 1)  V.,  c.  1 13    14,  15 

proof  of  particulai*  by-laws  : — 1381 — 1386 

of  comimnics  under  Cos.  Clauses  Consol.  Act        ....    1381 

of  railway  companies 1337.1882,1383 

for  regulating  Port  of  Loudon,  and  vend,  and  delivery  of  coals    .    1383 

in  force  in  coal  and  other  mines 1384 

in  factories 1384 

made  by  Metrop.  Board  of  Works 1384 

by  Municipal  Corp.  of  Dublin 1384 

under  Common  Lodging  Houses  Act 1 384 

under  Slaughter-houses,  dec,  Metrop.  Act.  1874       .        .        .    1383 

under  the  Explosives  Act,  1875 1385 

by  Metrop.  Water  Co 1384 

by  Conservators  of  Thames 1385 

])y  Conservators  under  Salmon  Fisheries  Acts         .        .        .1 385 

])y  trustees  of  docks  for  regulating  landing  of  emigrants       .     1385 

by  municipal  corporations  in  England 1385 

as  to  pleading  such  by-laws 1380 

may  be  presumed  from  usiige,  when 145 

of  Corp.  may  explain  its  charter 1006 

-  15V  STATUTE,"  not  guilty,  effect  of 21)2—296 

CAB.    (See  QhwU  and  JAcincr) 

CABMAN,  presumed  negligent,  if  luggnge  loht  or  damaged    .        .        .        .194 

<*AL£NI)AUS  of  grants  of  probate  and  admiuist.  where  deposited    .        .    .    1252 

how  inspected  .        .        .     1252 

< 'ALLS,  how  far  infant  sluu-eholders  liable  to  actions  for 122 

I)ersons  holding  thcmt«elves  out  as  shareholders  are  liable  for       .        .      705 

l^ersons  unable  to  pay,  how  far  considered  shareholders  .        .        .    .      705 

CAMPBELL,  LOUD.     (See  Ltnul  (amphcW»  AcU) 

<;ANCELLATI0X  of  win.     (Sce  Alterations  and  WIU)        .        .      173.  803—900 

of  lease  d(3c8  not  work  a  sun-ender  by  oi^eration  of  law    .        .        .    .      S43 

4  'ANTEllBUUY,  seal  of  Prerogative  Court  of,  judicially  noticed  ...        10 

i  APACITY.    (See  Itifant) 

CAPTAIN.    {SceShijt) 

< 'A ITION,  settlement  examinations  need  not  have  separate,  to  each         .    .      751 

K),  deposouH.  Sc  exons.  taken  by  Js.  on  crim.  charges    .        .        .       -132.  751 

<'AKE,  what  is  reasonable,  (question  for  jury,  when 50 

<  'ARELKSSNESS.     (Sce  XnjUfjence) 

CARNAL  KNOWLEDGE  OF  CHILDREN.    (Sec  i?<i/;r) 

<ARRUOE.    (Sec  Coach) 

4  ARRIER,  when  prcsumetl  guilty  of  negligence 194 

may  dispute  title  of  employer 711 

of  goods,  how  far  an  insurer 979,  980 

of  passengers,  not  an  insurer 980 

delivery  to,  amts.  to  acceptance  by  vendee,  witlun  St.  of  I'rauds, 

when 879—881 

in  action  agaiubt,  for  nou-ilcliv.  of  wiitings,  notice  to  prodne  unneces.      407 

in  cane  againrtt,  for  loss  of  goods, negligence  need  not  be  proved     .    .      250 

contract  under  Rail,  and  Can.  Traffic  Act,  when  valid  .        .      918 

<; ASK,  witness  disobeying  Hubpccna,  liable  to  action  on 1069 

what  nocessary  to  prove  in  such  action l(Ni9,  1070 

KhcriiT  or  party  arresting  witness,  not  liable  to  action  on        .        .    .    1122 

laid  before  counsel,  how  far  privileged 765,  766.  774 

CATALOGUE,  when  auctioneer  not  bound  by  description  in  un«jignctl     .    .      947 
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CATHOLIC  PRIEST,  confessions  made  to,  not  priTileged     .       .      737, 770, 771 

aliter  in  Civil  Law 737, 771 

CAUSE  OF  ACTION,  how  far  admitted  by  paying  money  into  Court.   (See 

Payment  into  Conrt) .        , 69J-W 

CAUSE,  PROBABLE,  question  for  jndge » 

CAUTION  to  prisoner  against  self-crimin.,  must  be  given  at  com.  law,  wben    7^ 

when,  if  inducement  has  been  held  out    .       .     735, 7% 

how  to  be  given 740, 741 

to  prisoner  under  examination  by  justices,  when  ....    74(>— 73^ 

absurd  legislation  on  this  subject 74S 

compliance  with  Stat,  on  this  subject,  how  proved    .     7^0, 79l 

requisite,  in  admitting  under  notice S54 

in  offering  to  compromise $67, 6^ 

in  receiving  verbal  admissions 721 

verbal  confessions      .        .        .        .       .       .    73i 

CAVEAT,  against  man*.,  proof  &  effect  of  Regist*.  decl.  of  vexatious  entry  of  ISTl 

CAVEAT  EMPTOR,  application  of  maxim ^ 

CELEBRATION  of  marriage,  when  presumed  regular 157 

CERTIFICATES,  when  admissible  without  proof  of  seal,  signature,  or  <^cial 

S31 


character  of  party  signing  them L>, 

proof  and  admissibility  of  particular  certificates :—     .        .       .  1351— 
of  chargeability  of  paupers    .        .        .        .        .        ... 

of  previous  convict  of  witness^  as  evidence  to  discredit  him    . 
of  previous  convict,  or  acquittal  under  Ld.  Brougham's  Act 
of  previous  convict,  for  indict,  offence  on  second  indictm.  I3o3, 

of  previous  summary  conviction 

proof  of  identity  of  person  must  be  given 

imder  Mutiny  Acts 13^^) 

of  sentence  of  penal  servitude 

of  dismissal  of  charge,  in  complaints  of  assault .... 

in  summary  proceed,  against  juvenile  offenders  .       •   • 

in  petty  sessions  on  charges  of  larceny    .        ... 

of  indemnity  against  certain  charges,  granted  to  witn.        .   • 

under  the  Reformatory  or  Industrial  Schools  Acts     .       .  I3^< 

under  the  Elementary  Education  Act 

of  marriages  solemnised  by  British  consuls        .        .       .      • 
of  registration  of  places  of  religious  worship .        .        .      1359, 
of  Board  of  Trade  under  Merchant  Shipping  Act 

of  registry  of  British  ships 

of  compet.  or  service  of  masters  or  mates  of  British  ships    13C0, 

of  registration  of  copyright  of  designs 

under  Trades  Marks  Registration  Act 

of  costs  of  private  bills  granted  by  Clerk  of  Pari,  or  Si)eaker   . 

of  papers  being  published  by  order  of  Parliament     . 

of  validity  of  letters  patent  having  come  in  question    .       .   • 

of  registration  of  Friendly  Society 

of  amendment  of  rules  of  Friendly  Society  .        .        ,1366, 

of  incorporation  of  Charity  Trustees 

of  incorporation  of  Joint-stock  Cos 

of  proprietorship  of  shares  in  Cos • 

of  capital  being  paid  up  under  Consol.  Acts  of  1847     .      .   • 
of  correction  of  mistakes  in  plans,  maps,  &c.,under8ameActs  1367, 
of  copies  of  plans  and  books  of  refer,  under  some  of  same  Acts, 
of  completion  of  works  under  the  Eccles.  Dilap.  Act    .       •  • 
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of  completion  of  works  nndcr  other  Acts 1368 

to  modify  constmction  of  railway  works 1368 

granted  by  Board  of  Trade  under  Ry.  Cos.  Powers  Act,  1864    .    1368 

Ry.Construct.  Facil.  Act,  1864     1368 

of  appointment  of  Trustee  in  Bankruptcy  ....  12%,  1463 

of  other  matters  in  Bankruptcy 1296 

of  conformity  granted  by  Ir.  Ct.  of  Bkptcy,  form  and  effect  of    1463 

of  registration  of  industrial  and  provident  societies  .        .        .    1367 

of  registration  under  Trade  Union  Act,  1871 1.S67 

of  registration  under  Building  Societies  Act      ....    1.367 

of  registration  of  medical  men 1.369 

of  pharmaceutical  chemists  and  drujrgists  .        .     1369 

of  master  sweeps 1371 

of  enrolment  of  solicitors 1370 

of  acknowledgment  of  deeds  by  married  women   .        .        .    .    1292 

of  age,  granted  by  surgeons  under  factories'  Acts      .        .        ,    1370 

of  diseased  cattle  made  by  inKpector      ....        1370,  1371 

of  analysis  to  detect  adultcmtion 1371 

of  Reg.-Gen.  that  caveat  agst.  marr.  has  been  entered  vexa- 

tiously 1371 

of  registry  or  re-entry  of  judgments,  &c.,  in  Ireland  .        .        .    1371 

under  Transfer  of  Land  Act,  1862 1372 

under  Declaration  of  Title  Act,  1802 1372 

of  searches  in  reg.  of  dcc<l8  and  wills,  in  Yorkshire  or  Middlz.    1373 

of  memorials  of  judgments,  &c.,  registered  there  .        .        .    .    1373 

of  enrol,  indorsed  on  reg.  instrum.     (See  Enrolment)  137.3 — 1371 

of  expenses  granted  to  pros,  and  wit.  by  magistrates .        .   1059,  1060 

granted  by  notary,  when  inadmissible 12 

of  naturalisation  and  of  readmission  to  British  nationality       .    1861 

foreign,  of  conviction,  how  proved  under  Extradition  Act.        .     1,304 

at  common  law,  of  matters  of  fact  inadmissible 1487 

though  given  by  persons  in  official  situation       .        .        .    1487 

of  Sovereign,  under  sign  manual,  inadmissible       .        .    .     1487 

made  evid.  by  stat.  of  certain  facts,  no  evid.  of  other  statem.    1487 

of  judge,  when  necessary  to  entitle  party  to  costs     ...        52 

to  deprive  party  of  costs       .        .    .        53 

how  proved 1322,  1323 

CERTIFIED  COPY.    (See  Coji^y) 

CESTUI  QUE  TRUST.     (See  Trnttce) 

CESTUI  QUE  VIE,  death  of,  when  presumed 204— 20S 

lessee  may  show  lessor's  title  expired  by  death  of    .    .      119 

CHAIRMAN  of  meeting  of  creditors  to  keep  minutes 1297 

proof  and  admits,  of  such  minutes 1297 

CHAIRMEN  OF  COUNTIES  in  Ireland,  can  order  prisoners  to  be  brought 

up  as  witnesses 1075 

CHAMBERLAIN,  Ld.,  Records  of  office  of,  now  in  Recortl  Office     .        .    .     1249 

CHANCERY  DIVISION,  rules  of  e<iuity  judicially  noticed  ....  4 

witness  made  to  attend  in,  how.    (See  Attendance  of  WitnenMet)   1076, 1077 

orders  of,  respecting  subpoenas 1076,  1077 

what  allowance  granted  to  witnesses  in 1042 — 1044 

will  entertain  bill  to  reform  or  rescind  writings,  when    .        .        .  951,952 

may  assess  damages  and  try  facts  with  assis.  of  juries  ....      483 

may  in  such  cases  order  views  by  juries 484 
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whcTC  now  depo^iio«l .       •    •   ^* 

^AliACTER,  of  j>»arty,  when  almissible  cTklence        ....     3I9-5w 

definition  of  term SI5. 39 

witncHM  can  only  give  evidence  of  general  repute         .        .       .      •    *^ 

Imt  may  give  ncgatiTC  evidence ^ 

practice  of  calling  witnesses  to,  when  established         .        .       .      •    "^ 
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<:ilM{\in:Kl\—eontiHnr(l 

1.  in  criminal  cosca  : — 

evidence  of  gootl,  to  raise  presumption  of  innocence     .        .  320,321 

of  bad,  to  raise  counter  presumption    .        .        .       .S21,  322 

admis^sibilitj  for  these  purposes  confined  to  criminal  coses       .      323 

not  admissible  in  Exchequer  informations 323 

nor  in  civil  actions,  unless  pronoral  conduct  put  in  issue    .        .      324 

2.  in  civil  actions,  evid.  of  bad,  when  admis.  to  lesHcn  damages  .  32.*»— 32i» 

of  hus.  or  wife  in  jjctitions  for  ilam.  on  ground  of  adultery    32.'» — 327 

of  daughter  in  seduction 32^,  320 

of  plaintiff  in  bi*each  of  promi:^  of  marriage  .  .  .  .  327 
whether  of  plaintiff  in  action  for  defamation  .  .  .  327,  328 
evidence  of  plaintiff's  good,  inadmissible  to  inflame  damages  329,  33(> 
miless  counter  proof  offered  .......      32t> 

3.  evidence  of  bad,  admissible  to  impeach  vei-acity  of  witness         .       330,  331 

extent  of  this  rule 1237,1238 

of  prosecutrix  in  indictment  for  i-ajxi 331 

of  party's  own  witness  cannot  be  impea<?hetl  by  gencml  evidence  .    .    1199 

353 

.   354 

.  1203 

1229—1232 

.  1240 

.  1240 

.  1242 

fi7()— C73 

(J71— G73 

.   178 

.   69<; 

.  1352 

922,  923 
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prisoner  calling  witnesses  to,  entitles  prosecutor  to  reply    . 
this  privilege  to  be  exercised  with  discretion  . 
witnesses  to,  not  usually  cross-examined       .... 
<|ue*?tion8  degrading  to,  how  far  witness  must  answer 
chaiucter  of  impeaching  witness  may  be  impeached  in  turn 
how  far  this  plan  of  recrimination  can  Ixs  carried    , 
evidence  of  good,  admissible  to  support  witness  attacked    . 
oflici.il  character  of  party,  when  admitted  by  lus.acting  in 
of  another,  when  admitted  by  recognising  it 
of  ajiy  one,  when  presumed  from  acting 
of  party  suing,  admitte<l  by  paying  money  into  Court 
<-HARGK ABILITY,  of  pauper,  proof  and  admissibility  of  certificate  of 

notice  of,  how  signed  and  serve<l 

i  'HAIUJK  D'AKFAIRES.    (Sec  AmfMJt^tnior) 

4  -H  ARITABLE  TRUSTS  ACTS  of  1853  .^:  18.V>.     (See  Tablr  Stat.  10  & 

v.,  c.  137,  and  18  &  19  V.,  c.  124) 
<  *  1 1 ARITY  grants  explained  by  evidence  of  acts  of  founder 
prcsimaptions  i-cspecting        .        .        .        .  •     . 
coHreyaHrr  to  eluiritable  mtat  utufrr  Moiinuiin  Aft : — 

must  \yc  by  attested  deed 

must  be  proved  by  attesting  witness 

deetl  mufit  also  be  enrolled 

date  and  fact  of  enrolment,  how  proved       .... 

will  not  be  presumed    . 
what  deeds  cxcmpte<l  from  this  inile  as  to  enrolment   .        / 
accounts  of  trustees  of,  how  iQsi)ectcd      .... 
^ -If  ARITY  COMMISS.,  seal  of,  judicially  noticed. 

and  inspectors  may  enforce  attendance  of  ^vitncK<«CH,  how 
l>oard  of,  may  enrol  documents  relating  to  charities     . 
minutes  and  ordoi's  of  board,  how  proved 
some  papers  of,  in  custody  of  Master  of  the  Rolls 

others  deposited  in  Petty  Bag  Office 
may  grant  certificates  of  incorporation  to  trustees  of  certain  charities 
<;HARTERS,  how  proved 


1005 
167 


928 
1531 

935 
137fi,  1377 

162 

935 

1277 

13 

1110 

940 
1349 
1249 
1291 
1364 
1280 


when  to  be  explaine  1  by  evidence  of  usage 1006 

when  presumed  from  long  enjoyment 140 
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date  inserted  in,  cannot  be  gainsaid lOS 

CHARTER  PARTY,  terms  used  in,  may  be  explained  by  usage    .         .        .      yo 

CHARTS  OF  PEDIGREE,  when  admissible 554,  556— ^Stt 

CHARTULARIES  in  custody  of  Master  of  Rolls 12» 

how  inspected 124€ 

how  proved l?si 

CHASTITY,  evidence  to  impeach  character  for,  on  indictment  for  rape    .    .      331 

CHATTELS,  interest  in,  how  transferable 81*.  8 If 

bills  of  sale  of,  must  be  iiled  in  Queen's  Bench,  when      .         .         .    .      v26 

view  of,  when  ordered .      4>.* 

real  of  wife,  vested  in  husband  by  marriage    .        .        .         .         .     .      M^ 

what  warranty  implied  in  sale  of y84 — •>*•» 

CHEMISTS  AND  DRUGGISTS,  register  of,  how  proved         .         .         .    .    136:» 

CHEQUE,  presentment  of,  within  what  time  and  hours  allowable  .         .4X44 

payable  to  order,  when  banker  may  cash         .        .        ,         .         .    .       ^7 

may  now  be  post  dated ,      7]f 

CHIEF  CLERK  in  Chancery,  witness  how  made  to  attend  before  .  .  .  107»: 
CHILD-BEARING,  women  past  age  of,  when  presumed  .  .  ,  .  li? 
CHILD-MURDER,  mother  indict,  for,  may  be  convicted  of  conceal,  birth     .      2i» 

what  facts  raised  presumption  of,  under  old  law 131 

CHILDREN,  tendency  to  believe,  natural  to {A,f»s 

competency  of.    {^e  Comjfefcncj/) 1154 1137 

ci*edibility  of 72. 73 

conclusive  presumptions  respecting.    (See  Infant)  .        .        .        .   121, 12i 
disputable  presumptions  respecting.    {See  Infant)      ,        .         .        l»v  P.C 
dying  declarations  of,  inadmissible,  if  too  young  to  have  been  wit- 
nesses     CilR. 

statements  by,  made  rccenti  facto,  inadmissible  under  similar  circ-a.  41^7.  i'^^ 

when  leading  questions  may  be  put  to U  7y 

in  a  will,  mean  legitimate  children 17;;,  175 

CHIMNEY  SWEEPER,  must  prove  age  of  climbing  boy,  when    .         .         .343 

must  be  registered 1371 

entry  in  register,  how  proved 1371 

CHINESE,  how  sworn u^\ 

CHIROGRAPH,  records  of  Chirographer's  Office  are  in  custody  of  Master  of 

Rolls 1249 

how  inspected 1246,  1247 

how  proved       . ,    ^    12*5 

CHOSES  IN  ACTION  assignable  by  signed  wilting  ...  .  '  !<3l 
CHRISTIAN  NAME.    (Sec  Name) 

CHRONICLES,  when  admissible 1487. 14S 

CHURCH  DISCIPLINE  ACT.    (See  TahU:  St.  3  k  i  V.,  c.  8«) 

witness,  how  made  to  attend  under       .        .        .        .        .         .         .    liK4 

in  pros,  under,  old  eccles.  rules  of  evid.  prevail        .        .         .         ,    ,      ^ll 

defendant  is  a  competent  witness .1141 

within  what  time  offences  against,  must  be  trietl    .         .         .         .    .       v4 
CHURCHWARDEN,  presumption  of  appointment  of,  from  acting         .         .175 

custom  of  electing,  provable  by  hearsay 5*3 

CIPHER,  writing  in,  parol  evid.  admiss.  to  explain 5,;; 

CIRCUMCISION,  entry  of,  in  book  of  Rabbi,  no  proof  of  age  .  5«jc  1327 

CIRCUMSTANTIAL  EVIDENCE,  nature  of        .        .        .         .     '    .     /    7S-W 

weight  of,  compared  with  direct  evidence       •        •         .         .         .      5^>— i^s 

**  circumstances  cannot  lie,"  false  maxim ^  ^ 
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CIRCUMSTANTUL  EVIDENCE -<?a»^i»wtfrf. 

dangers  peculiar  to  . 82 — 84 

CITIES,  how  far  JQdicially  noticed 26 

CIVIL  BILL  COURTS  IN  IRELAND,  poweis  of  amendment  granted  to  241,  242 
scrrice  of  process  how  proved  in,  if  officer  absent        .        .        .       oOo,  5!)6 

decree  of,  how  proved 1298,1311 

prisoners  may  be  brought  before,  as  witnesses,  when    ....    1075 

wit.  in,  may  be  allowed  reasonable  expenses 1041 

jadgm.  decrees  and  orders  of  Supreme  Ct.,  how  provable  in         .        .    1293 

CIVIL  SUIT,  witness  must  answer  questions  though  it  subject  him  to     .    .    1232 
must  produce  documents,  though  their  production  may  subject  him  to    1233 

this  rule  does  not  include  title  deeds 1233 

evidence  of  general  character  inadmissible  in      ....        .      323 

exception  where  general  conduct  put  in  issue 324 

where  object  to  affect  damages 325 

CT^ADIS  to  future  titles,  &c.,  kept  alive  by  actions  to  ixjrpet.  testimony     4(i9,  470 

€LKUGYMAN.    (See  Parson) 

CLERICAL  DISABILITIES  ACT,  1870.    (See  Ihble  St.  33  k  34  T.,  c.  91) 

enrolment  of  deed  of  relinquishment  under 93«'> 

proof  of  such  enrolment 1380 

CLERK,  no  presumption  as  to  time  of  luring 185 

not  subject  to  rule  as  to  month*s  warning 47 

of  barrister  or  solicitor,  within  rule  of  privileged  communications       .      774 
other  clerks,  not 770 

CLERK  OF  THE  PEACE,  maps  and  documents  deposited  with,  how  inspect.    1274 

how  proved 1348 

certificate  of  correctionB  of    .       .        .    .    1308 

minute  book  of,  when  admissible 1311 

copy  of  order  of  Js.  for  making  highway  district,  certified  by         .    .    1311 

CLERK  OF  RECORDS  AND  WRITS  must  furnish  certified  copies  of  bills, 

answers,  and  depositions  in  his  custody 1336 

CLIENT.     (See  PritUrgcd  CommnmcatloM  and  Solicitor) 

how  far  bound  by  admissions  of  counsel C56,  657 

by  compromise  made  at  trial    ......      657 

by  admi^ions  of  solicitor 647 — 649 

presumption  against  deed  of  gift  by,  to  solicitor      .....      164 

CLOCK.    (Sec  Scientijio  Imrtniment) 

<;L0SE,  pan)l  evidenc«^  to  explain  meaning  of,  when  admissible    .        .        .      941 

CLOVER,  is  contract  for  sale  of,  within  §  4  of  St.  of  Frauds ?    .        .        .    .      874 

CLUB,  members  of,  presumed  to  know  the  rules  of 681 

COACH.    (See  CollUioH.)  owner  of ,  overloading,  estopped  from  denying  that 

accident  occurred  from  that  cause 717 

presumed  negligent,  if  luggage  lost  or  damaged  .  .  .194 
agree,  bctw.  owner  and  driver  or  conduc.  of  metr.  stage  must  be  in  writ.  92 1 
and  must  be  signed  by  driver  or  conductor  in  presence  of  a  witn.    921,  15:fl 

proof  of  licences  to  owners,  drivers,  &c..  of 1360 

admtHhibility  and  effect  of  licence  to  owner  of 1483 

<*<)AL  MINES  and  collieries,  rules  established  in,  how  proved      .        .        .    1384 

CO-CON sriRATOR.     (Sec  Cotupiratort) 

CO-CONTRACTOR.     (See  Joiat  Contractortt) 

CO-DEFKNDANT,  comi)ctcucy  of,  in  Criminal  Courts 1140 

ia  action  of  tort,  admission  by,  not  evidence  against  other  dcfcadants      632 
same  rule  in  criminal  proceedings         ......       6.*{2,  63H 

apparent  exception  where  inhabitants  proeocutod    •        •        .        •    .      633 
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CO-DEFENDANT— eow^*«  urd. 

statements  of  defence  of,  not  evidence  for  or  against  other  defcndmnt      €34 

unless  both  have  a  joint  interest <C^ 

of  husband,  when  wife  incompetent  witness  for,  in  criminal  trial      .    .    11  f^ 

CODE  NAPOLEON.    (See  Ifh-anc^,  law  of) 

CODICIL,  effect  of,  in  confirmingr  wil 891.  8!^ 

in  revoking  will R*3 

in  reviving  will I^«» 

how  signed -      s?I 

when  presumed  to  have  been  revokc<l  by  cancellation  of  will       .        173. 171 

COERCION  of  married  women,  presumption  as  to 19?*,  l!H> 

CO-EXECUTOR.    (See  Executor) 

COFFEE-HOUSE,  presumption  respecting  keeper  of is:. 

COFFIN-PLATE,  inscription  on,  admissible  in  matters  of  pe<liprce  .         .    .      s:»4 
provable  by  copy SSL"!.  ^'» 

COGNOVIT,  how  attested.     (See  Wan-ant  of  Attorney)                    I»2-*— !i35.  153* 
how  inspected UTT 

COHABITATION.    (See  MUfrex*)  presumption  of  marriage,  from         .        IW.  IM 

presumption  of  legitimacy,  from IS 

presumption  of  impotence  from  ineifectual,  for  three  years  ,        .      2i»I 

when  it  precludes  the  parties  from  denying  their  marriage      .         .    TVS.  Tit| 
is  a  kept  mistress  a  competent  Avitness  for  protector  in  Crim.  Ct.  ?  IH7, 1I4> 

COIN,  presumption  of  guilt  from  possession  of  quantity  of  counterfeit  .      LVi 

of  coining  tools.  &c.      ^* 
on  indict,  for  uttering  base,  other  utterings,  &c..  evidence  of  guilty 

knowledge 217 

when  witnesses  to  be  paid  their  expenses  .        .         .        KH9.  Ii*r-» 
doctrine  of  coercion,  when  wife  charged  with  uttering  base        .        .      P.';' 

how  proved  to  be  base      ....  47:» 

positive  and  relative  value  of  current  coin  of  the  realm  judicially  not  iced        2i 

COINCIDENCES  in  testimony,  effect  of "     .  74—76 

COLLATERAL /flc^*,  connexion  between,  and  fact  in  dispute,  test  of  trnth        7j^ 

evidence  of,  generally  inadmissible,  and  why 2i»iS 

illustrations  of  rule 2!>7.  2»< 

exception,  if  connected  with  matter  in  issue :S^ 

custom  of  one  manor  inadmissible  to  prove  custom  of  another        .     .      2J? 

except  after  proof  of  sufficient  connexion i» 

acts  of  ownership  on  one  part  of  continuous  property  admissible         Sill.  3)? 
judge  must  decide  upon  the  sufficiency  of  connexion        .        .         .    ,      am 

usually  excluded  in  criminal  cases ^^ 

unless  crimes  so  connected  as  to  form  one  transaction      .         .         .    .      3it"» 

doctrine  of  election.    (See  Elccliou) 307— 31'» 

one  witness  can  prove  in  treason ,<^i2.  j«v: 

admissible  to  establish  identity  of  prisoner 31' » 

to  corroborate  witness 310.51! 

to  illustrate  opinions  of  scientific  witnesses         .         .        .      ni 
to  prove  knowl.,  intent,  good  faith,  or  malice  of  i^arty     312— T.: » 

judgments,  not  conclusive  of \\.c^ 

ismiCj  as  to  secretion  of  witn.  by  pri8.,  to  let  in  his  deposition  in  IreL      44-* 

parol  agrcevwnt  not  excluded  by  writing 5157.  :•> 

writings  need  not  be  produced,  when 3<;x 

COLLECTOR,  entries  against  interest  made  by  deceased,  admissible  .  .  ."71 
how  far  necessary  in  such  cases  to  prove  appointment  of  .  ,  .57? 
admission  of  being,  from  acting  as  such f>71.  t^T! 
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presumption  of  being,  {rem  acting  as  snch 18H 

COLLEGE,  flcntences  of  deprivation  or  expulsion  by,  judgments  in  rem       .    1403 

admissibility  of,  on  trial  of  indictment    •        .        .    .     1407 

inspection  of  books  of  College  of  Physicians 1262 

COLLIERIES,  rales  cstablishecl  in,  how  proved 1384 

COLLISION,  in  ttoM  actions  for,  verdict  sometimes  for  both  plaintiffs         .    1428 

of  vessels,  presumptions  in  cases  of 212,  21H 

regulations  for  preventing,  how  proved        ....    1844 

in  cases  of,  rule  of  the  Admir.  Division 142H 

COIiLUSIOK.     (Sec  Fraud) 

COLONIAL  STOCK  ACT.     (Sec  Table  St.  40  k  41  V.,  c.  :>!)) 

what  certificates  may  be  granted  under 1304 

how  proved 1364 

registers  kept  under,  admissibility  of 1481 

right  of  inspecting  documents  under 126!( 

what  documents  under,  must  be  attested 1581 

COLONY,  judgments  of,  how  proved 130O 

effect  of.    (See  Puhlic  JUcnrds  and  Doeimitniii)       1445 — 1462 

laws  of,  not  judicially  noticed 9 

how  proved 18,1195—1198 

functions  of  judge  and  jury  respecting 62,  63 

proclamations,  treaties,  and  acts  of  state  of,  how  proved         18,  19,  20,  1284 
seals  of,  or  of  colonial  courts,  when  judicially  noticed  .        .        .        .  19,  20 

registers  of,  when  admissible 1328 

depositions  concerning  offences  committed  in 445 

suits  in,  aided  by  examinations  taken  in  Eng.,  Irel.,  or  Scotl.       1 101 — llOli 

rules  of  evidence  of,  cannot  affect  proceedings  in  our  courts        .        .  64, 65 

courts  in,  how  far  governed  by  English  and  Irish  rales  of  cvid.     1301, 1302 

presumed  to  act  within  their  jurisdiction      ....      10^ 

attend,  of  witn.  before  judges  of,  acting  as  Commiss lOJMJ 

COMITY,  spirit  of,  presumed  to  exist  among  nations     .        .        .        .       217,  2 1» 
COMMENCEMENT  OF  ACTION.    (See  lAmitathn^) 
COMMISSION.    (See  Deposition) 

to  examine  witn.  under  1  W.  4,  c.  22,  or  8  &  4  V.,  c.  105  445,  446,  1318 

how  obtained 447 — 449 

on  what  affidavits  application  founded  .        .        .        448, 449 

costs  of  rale  or  onler 446 

attend,  of  witn.  before,  how  enforced  in  England  .        ,    1096, 1097 

in' Scotland  or  Ireland 1098,  1099 

in  India  and  the  colonies,  when  the  Ck>mmiss.  are  judges    1096 

in  aid  of  civil  suits  in  foreign  courts        .        .        .        .1101 

of  crim.  proceedings  in  foreign  courts      .        .    .     1108 

of  any  legal  proceetl.  in  colonial  courts         .        .     1102 

in  what  mode  examination  conducted        ....   450,  451 

original  documents  must  be  transmitted  homo       .        .        .      452 

examinations  taken  under,  when  admissible      .        .        .  452 — 454 

how  proved  .        .        .    452,  1317.  1318 
to  examine  witn.  when  granted  by  Probate  &  Divorce  Divisions     .    .      455 

•  by  corresponding  Courts  in  Ireland    .      455 

by  ("ourt  of  Bankraptcv  .        .        .   455,  456 
under  law  in  Scotland         .        .        .      446 

from  Crown,  how  proved 1280 

to  inquire  into  charges  against  parsons 1084 

into  connpt  practices  at  general  elections      •        .       1111,1112 
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OOMMJSSIONEKS.    (See  CommiMion) 

of  charity.    (See  CJiarity  CommiM.) 

of  customs.    (See  Cuxtotiut) 

of  endowed  schools,  may  enforce  attend,  of  witn.     .        .         .        .1110 

of  excise.    (See  £xciite,  Inland-  Retinue) 

ofinclosure.    {See  Incisure  Co mmis*.) 1110 

of  inland  revenue.    (See  Inland  Betenne) 
of  lunacy.    (See  Lunacy) 
of  her  Majesty's  treasury.     (See  Treamry) 
of  i^atents  for  inventions.    (See  Patents) 

of  public  baths,  inspection  of  accounts  of If77 

proof  of  books  of  orders  and  proceedings  of         .    .    l3Zk 
of  public  works  in  Engl,  or  Ireland.    (Sec  PHhUe  Wifrk$) 
of  railways.    (See  Itailway  CommUi.) 

of  sewers.    (See  Stfcerg  Commiss.) IIU 

of  stamps  and  taxes.    (See  luland  Rerenue) 

of  tithes,  agreements  and  awards  confirmed  by,  how  proved         1349. 1350 
Ecclesiastical  documents,  deposited  with,  how  proved        .    1^49 

of  prisons,  seal  of,  judicially  noticed U 

rules  of,  how  [)roved 1281, 13S5 

of  woods  and  forests,  reports  of,  how  proved 1£S 

COMMITMENT,  jurisdiction  must  appear  on  face  of    .        .         .        .        1S9.  IflO 
COMMITTEE.     (See    House  of  Lards,  House  of   Comtnatu,  Joint   Stock  0>t^ 

Lnmit'w) 
■COMMON,  rights  of,  when  barred  by  Prescription  Act  .         .         .        .       W 

how  taken  out  of  Act 91.  tl^ 

presumption  as  to  rights  of  lord  over llu 

encroachments  on \¥i 

plea  of  right  of,  may  be  found  distributively         .        .        .        .      9SS 

right  of,  when  provable  by  reputation SSI 

when  not 523 

must  be  created  or  assigned  by  deed  .       .«        .        .    .      Sir 
COMMON  LAW.    (See  Courts  of  Law) 

COMMON  LAW  PROCEDURE  ACT,  1852.  (See  Tahle  St.  15  &  16  V.,  a  76) 
COMMON  LAW  PROCEDURE  ACT,  1854.  (See  IkbUf  St.  17 &  18  V.,  c.  125) 
COMMON  LAW  PROCEDURE  ACT,  1860.  (See  Table  St.  23  &  24  V^  c  126) 
COMMON  LODGING  HOUSES,  registers  of.  how  proved    ....    133i» 

by-laws  of,  made  in  Ireland,  how  proved 13^4 

made  in  England,  how  proved 13^ 

COMMON  PLEAS  DIVISION,  index  to  Crown  debtors  kept  by  master  of .    12:< 

inspection  of  this  index isrs> 

lists  of  persons  whose  real  est.  is  affected  by  judgm.  kept  by  mactcrof    127^ 

inspection  of  these  listB        ....    VS7i 

annuities,  to  affect  lands,  must  be  registered  in 939 

certificates  of  acknowledgm.  of  married  women  filed  in       .        .        .    I2^ 

how  proved       .        .        .    .    12B 
orders  and  decisions  of,  on  appeal  from  revising  bar.,  how  proved 
COMMONS,  HOUSE  OF.    (See  House  of  Cofftmans,  ParWtmeui) 
COMMUNICATIONS.    (See  Privileged  Communications) 
COMPANIES.    (See  JoltU  Stock  Cos.) 
COMPANIES'  ACTS,  1862  &  1867.     (See  Jt.  Stock  Cos.  ^-  TnWe  St,  25  k, 

26  v.,  c.  89 ;  and  30  &  31  V.,  c  131) 
•COMPANIES'  CLAUSES  CONSOLID.  ACT.    (See  Jf.  Stock  Cos.,  .5-  Taiie 
iSf.  8  &  9  v.,  c  16) 
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COMPARISON  of  handwritiDg.    (?>ee  Ilandmriting)        .        .        .      1649—1663 
of  property  found  on  prisoner  with  sample  produced  by  prosecutor  477,  478 
COMPENSATION,    i&ee  Amende) 

judgments  in  cases  of,  under  Land  CL  Consol.  Act,  how  proved     1300, 1812 

in  cases  of,  with  Commiss.  of  Sewers,  witnesses  how  made  to  attend       1111 

to  families  of  persons  killed,  must  be  sued  for  within  twelve  months         88 

COMPETENCY  of  eyidence  or  of  witness,  question  for  judge        .     2,  34,  36, 1126 

question  of,  why  entertained 1126 

old  rule  of,  discussed  and  condemned 1125 — 1127 

Act  of  3  &  4  W.  4,  c.  42,  §§  26,  27 1127 

lid.  Denman^s  Act,  6  &  7  V.  c.  86 1128 

abolishes  incompetency  from  crime  or  interest .        .    .    1128 

County  Court  Act,  9  &  10  V.,  c  95,  s.  83 1131 

rendered  parties  and  wives  admissible  witnesses  .        .        .    .    1181 

Ld.  Brougham's  Act  of  1861, 14  &  16  v.,  c.  99 1132 

rendered  parties  competent  and  compellable  witn.  in  ciril  cases    1132, 1133 

beneficial  results  of  this  Act 1134 

defective  in  not  making  wires  competent 1136 

defect  cured  by  Bvid.  Amend.  Act  of  1853,  16  &  17  V.  c.  83        .        .    1136 

proyisions  of  that  Act 1136, 1136 

action  for  breach  of  prom,  of  marr.  excepted  from  Act  of  1861       1134, 1136 

this  exception  unwise  and  now  repealed 1136, 1137 

but  plaintiff  in  such  action  must  be  corroborated         ....    1137 
parties  to  suits  instituted  in  consequence  of  adultery,  were  also  ex- 
cepted from  Act  of  1861 1134,  1137 

also  their  husbands  and  wiyes 1136,1137 

these  persons  were  rendered  only  partially  competent  by  Diyorce  Act    1138 

now  admissible  under  Mr.  Justice  Denman's  Act,  33  k  34  V.,  c.  68    1 138 

but  not  bound  to  answer  questions  respecting  adultery .        •    .    1138 

now  four  classes  of  persons  incompetent  to  testify  .  •      .        .        .        .1189 

Ist  class,  defts.  in  Crim.  Cts.  or  charged  before  Js.  with  minor  offenc.  1139, 1140 

incompetent  to  testify  for  or  against  themselyes 1140 

also  to  testify  for  or  against  co-defendants 1140 

unless  noU.  pros,  be  entered,  or  witn.  be  acquitted 1140 

defts.  competent  in  penal  proceedings  in  Bcclesl.  Courts    .        .        .1141 

in  qui  tam  actions  ........    1141 

in  affiliation  cases       ......   1141,1142 

in  proceedings  under  Acts  relating  to  revenue     .     .    1142 
under  Merchant  Shipping  Act,  1876  .        .        .        .1148 

under  Mines  R^n^lation  Acts,  1872        .        .        .    .    1143 

under  other  recent  Acts 1143 

in  court  martials  consequent  on  loss  of  8hi  p.  when    .     1142 

in  indictment  for  sending  unseaworthy  ship  to  sea  .    1143 

Ld.  Brougham's  Act  of  1861  not  a  disqualifying  Stat.     .        .        .1143,1144 

special  stats,  render  defts.  in  certain  crim.  proceed,  competent  .        .    .    1144 

when  deft,  nominal  party  on  record  «        ....    1144 

when  one  of  many  persons  charged 1144 

e.g.  parish  indicted  for  non-repair  of  road  .1143 

township  indicted  for  non-repair  of  a  bridge  r        .    .    1143 

2nd  class,  husbands  and  wives  in  criminal  proceedings : —     .        .       .1144 

extent  and  application  of  rule 1144,1146 

wife  cannot  testify  to  facts  happening  before  marriage  .        .    1145 

to  fact  of  marriage 1146 

when  wife  inadmissible  for  or  against  co*deft.  of  husband  1 145, 1 146 
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when  admissible,  husband  being  remoyed  from  record         .         .        .1146 

rnle  confined  to  lawful  marriages 1147 

on  trial  for  bigamy,  first  wife  cannot  prove  marriage  with  deft.  •    Hid 

after  first  marriage  proved,  second  wife  competent  for  or  agaimd 

prisoner 1147 

bat,  it  seems,  not  before  first  marriage  proved  .  ..1147 
wife,  though  incompetent,  may  be  produced  in  court  to  be  identified  1147 
is  mistress  competent  witness  for  protector  ?  .  .  .  .  1147,  I14S 
can  supposed  husband  or  wife  prove  invalidity  of  marriage?  .  •  .  IIK 
can  party  who  has  stated  witness  to  be  his  wife,  deny  that  foot  7  .1147 
is  wife  competent  against  husband  by  his  consent  7  .  .  1148, 1149 
wife  comp.  though  her  evid.  may  expose  husb.  to  crim.  chai^        .    .    1149 

is  wife  compellable  to  testify  in  such  case  ? USD 

husb.  k.  wife  in  civil  suit  may  contradict  k.  discredit  each  other      .    .1150 
wife  of  prosecutor  may  be  called  to  contradict  him     .        .        .    1150.  IISI 

may  give  evid.  for  the  Crown  or  the  prisoner  114^  1147 
husbands  and  wives  comp.  witn.  under  several  recent  Acts  .  .  .  1143 
husb.  &  wives  comp.  witn.  where  one  charged  with  injuring  other  1151, 11S2 

e.g.  on  indictment  for  forcible  abduction 1151 

or  for  fraudulent  abduction  of  heiress .        .         .    «    1151 

or  for  being  accessory  to  rape 1131 

or  for  any  offence  agst.  the  liberty  or  person  of  pro^  1151 
wife  may  exhibit  articles  of  the  peace  against  husband  .  .  .1151 
can  she  prove  facts,  which  may  be  proved  by  other  witnesses  ?  .  .  1I5S 
is  wife  admissible  against  husband  in  treason  ?  .  .  .  .  1153, 1153 
dying  declons.  of  either  admiss.  where  other  duuged  with  homicide  .  W 
8rd  class,  mtnesse*  oviittedfrom  or  misdetcribttd  in  list^  in  treason  : —        1153 

what  list  must  contain 1153 

at  what  time  it  must  be  served  on  defendant 1153 

when  objection  to  service  of  list  must  be  taken 1153 

rule  does  not  apply  to  treason  in  injuring  person  of  Sovereign        .    .1153 
4th  class,  persons  incapable  of  comprehending  the  nature  of  an  oath 

or  of  ^giving  rational  answers  to  plain  questions        .        .        .  1154,1155 

e.  g.  idiots,  lunatics,  drunkards,  little  children 1154 

incapacity  only  co-extensive  with  defect 1155 

e.  g.  lunatic  competent  in  lucid  interval 1155 

drunkard  competent  when  sober 1155 

postponement  of  trial  when  defect  appears  to  be  temporary    .        .    .    1155 

at  what  time  application  for  postponement  should  be  made         .    1155 

deaf  and  dumb  witnesses  formerly  presumed  incompetent      .        .    .    1155 

now,  if  proved  to  have  capacity,  competent  .        .        .       .     1155, 115( 

instance  of  trial  where  all  witn.  deaf  and  dumb       .        .         .    .    1155 

how  examined        ...       * 1155 

children,  when  admissible  witnesses 1156,1157 

no  precise  age  for  excluding lliC 

no  precise  rule,  respect,  degree  of  intellig.  Sc  knowl.  requisite  .  115^ 
at  eight  or  nine  years  old,  in  practice  admitted  .  .  .  .  1157 
judge  must  decide  on  degree  of  intelligence  and  knowledge  .  115^ 
occasional  want  of  discretion  in  dealing  with  these  cases         .    .    113^ 

little  Jo,  in  Bleak  House ]15S 

law  places  no  reliance  on  unsworn  testimony II5; 

two  securities  provided  for  truth  : — Uj; 

1.  moral  sanction  of  an  oath liy 
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2.  risk  of  prosecution  for  perjury 1157 

testimony  most  be  given  under  one  at  least  of  these  securities        .    .  1158 

certain  aborig^es  in  British  colonies  need  not  be  sworn      .        .        .  1158 

judges  and  jurors  cannot  give  testimony  until  sworn       .        .        .    .  1158 

nor  peers 1169 

nor  the  Sovereign 1160 

question  whether  Sovereign  admissible  witness 1160 

wisdom  of  rejecting  unsworn  witn.  excepting  under  special  circs.  .  1160 
what  those  circumstances  are  : —      ......       1161,1162 

1.  witness  must  object  to  oath,  or  be  objected  to          ....  1161 

2.  judge  must  be  satisfied  that  an  oath  would  have  no  binding  effect  1161 

witn.  must  then  make  a  solemn  promise 1161 

after  which  liable  to  an  indict,  for  perjury 1161 

doubts  as  to  the  policy  of  this  change  .....    1161, 1162 

degree  of  religious  faith  capable  of  binding  conscience  of  witn.         .  1162 

defect  of  religious  faith  never  presumed 1162 

mode  of  proving  this  defect 1 168 

witness  himself  may  be  interrogated 1163 

all  courts  able  to  administer  oaths 1168 

under  orders  of  Ct.  of  Chancery,  to  be  administered  reverently  .  .  1163 
witnesses  may  be  sworn  in  form  they  deem  binding        .        .       1164, 1166 

how  to  ascertain  such  form 1165 

examples  of  different  forms 1164,1166 

if  sworn  in  form  not  binding,  still  liable  to  penalties  of  perjury  .    1166 

for  this  cause,  adverse  party  cannot  have  new  trial        .    1166 

is  party  entitled  to  new  trial  if  unsworn  witness  has  testified  7    .    1166 

if  omission  known  at  time  of  trial,  he  is  not      .        •        •        .    1166 

if  not  known,  he  is 1166 

solemn  affirmation  when  allowed  in  place  of  oath        .        .  1165 — 1167 

persons  who  arc,  or  have  been,  Quakers,  Moravians,  or  Separatists    1166 

any  other  person,  if  objection  sincere 1166 

forms  of  affirmation 1166,1167 

our  Saviour  submitted  to  be  sworn  « 1165 

bankrupts  and  their  wives  may  be  examined  upon  oath  .  .  .1167 
counsel  engaged  in  cause  once  thought  incompetent        .        .        .    .    1167 

now  held  competent 1167 

so  are  solicitors  ei^^ged  in  cause 1167 

BO  are  parties  though  conducting  their  own  cases  .  .  .  .1167 
private  prosecutor  has  no  right  to  act  as  advocate  and  witness  .  .  1168 
time  for  objecting  to  competency  of  witness  on  foregoing  grounds     .    1168 

mode  of  objecting 1169 

either  by  examining  witness  on  voire  dire  ....  1168,1169 
or  perhaps  by  proving  his  incompetency  by  evid.  aliunde  .  .  .  1170 
witness  found  competent  on  voire  dire  may  afterw.  be  rejected  .  .  1169 
on  voire  dire,  witness  may  speak  as  to  contents  of  instrument        .    .    1170 

of  testator,  question  for  jury 64 

COMPILATION  from  registers,  &c.,  when  admissible  in  pedigree  cases     656 — 668 

COMPLAINT,  made  recenti  facto,  in  cases  of  outrage,  admissible         .        .      497 

particulars  of,  inadmissible  either  as  original  or  confirmatory  evid.      .      497 

made  by  a  child,  recenti  facto,  inadmissible,  when       .  487,  488 

by  parish  officers,  necessary  to  justify  order  of  removal  .        ...    1438 

4^«OM1'OS1TION  DEEDS,  when  completed,  so  as  to  make  alteron.  fatal  1524—1526 

COMl'OUND  INTENTS,  need  not  be  proved  as  laid     »        ,        ,        .       258,  260 
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COMPROMISE,  offers  of,  made  without  prejudice,  inadmissible        .  649,  665— fS7 
caution  respecting  overtares  of  ...        .  .         .       667, 668 

authority  of  counsel  to  bind  client  by €37 

COMPULSION,  admissions  made  under  illegal,  nofreceivable      .        .        .     668 

under  legal,  receivable      .        .         .       668, 60 
whether  evid.  of  account  stated      .     60 
COMPULSORY,  used  to  enforce  attend,  of  witn.  in  Eccles.  Cts.,  &c.     1063,  SmtA 
CONCEALMENT, 

of  birth  of  child,  mother  indicted  for  murder,  may  be  conricted  of    .     2S9 

old  presumption  of  guilt  from 131 

on  trial  for,  cost  of  witness  may  be  allowed  .    .    1018 

of  witness  by  adversary,  lets  in  his  former  depositions  .  .  .  434 
of  attestihg  witness  by  adversary,  lets  in  proof  of  his  signature  .  .  1538 
of  witness  by  prisoner,  lets  in  his  deposition  in  Ireland,  when     .  410 

of  evidence,  raises  presumption  against  party  .        •        .        .  130,  478i,  67S 
CONCESSION.    (See  CompromUe.) 
CONCLUSIVE  EVIDENCE, 

1.  matters  judicially  noticed.    (See  Judicial  Natiee)      .        .         .       3—31 

2.  certain  presumptions.    (See  Presumptunut)     ....        85 — VB 

3.  estoppels  by  deed.    (See  Egtoppel) 106—116 

4.  estoppels  of  record.     (See  Public  Beeard*  and  DoeumenU)       1392—1474 

5.  estoppels  in  pais.    (See  JSrfo^^T)    .....        .     116—lJO 

6.  admissions  in  judicio 647,  656,  686,  687, 1417 

7.  admissions  by  pleading.    (See  Adminiont)        ....  687 — 60 

8.  admissions  acted  upon.    (See  Admissiant)      ....      TtIO — ^714 

9.  judicial  confessions 725,  7S6 

CONCURRENCE  in  testimony,  effect  of 74, 75 

CONDEMNATION,  judgments  of,  by  Exch.  Div.  or  Commiss.  of  Inland 

Rev.;  Excise,  or  Customs,  when  conclusive 1101 

of  goods  by  Justices  under  customs'  laws,  how  proved    .        .        .    .    1360 

CONDITION  precedent,  omission  of  part  of,  in  declaring  on  a  contncL 

fatal 

non-performance  of,  cannot  be  set  up,  if  money  paid  into  court 

CONDITIONAL  written  prom,  to  pay,  will  not  oust  St.  of  Limit,  when      903, 90? 

becomes  absolute,  if  condition  fulfilled SOS 

Stat,  runs  from  date,  not  of  promise  but  of  fulfilment  .        .    .      90S 

CONDONATION,  question  for  jury S 

CONDUCT,  when  evidence  as  admission.    (See  Admutiork)  .  673—676 

as  confession 76S 

when  it  raises  presimiption  of  guilt  123,124,131,13 

of  family,  when  admissible  in  cases  of  pedigree 531 

towards  a  relative,  inadmiss.  to  prove  or  disprove  lunacT   4$9 — 193 

aliter  in  Ecclesiast.  Courts 4S3 

of  persons  in  other  positions,  when  admissible  as  hearsay     .         .  490 

of  strangers  towards  a  man  and  woman,  when  evid.  of  marriage   .   494^  496 
of  witness,  as  connected  with  the  cause,  when  relevant  .  1211 — I2K 

when  answers  of  witness  respecting  his,  open  to  conti^idiction       1211 — UK 

CONDUCT  MONEY.    (See  Attendance  of  Witnesses,) 

CONFECTIONARY  not  necessaries  for  an  infant 5S>.  S( 

CONFEDERATE.    (See  Conspirators.) 

CONFESSION,  distinction  betwn.  confess,  of  guilt  ft  admiss.  (See  Admissi^ms)    614 
verbal  confessions  of  guilt  to  be  received  with  great  caution        .        .     7S 

instances  of  false 72S^  ?!4 

delib^ate  and  voluntary,  entitled  to  great  weight,  why       ...      7^ 
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jadicial,  what   . 726 

conclusiye 726 

extra-judicial,  what 726 

when  only  corroboratiye  evidence  in  treason  727,  802,  803 

whether  sofflcient  to  jastifj  conyiction,  without  proof  of  corpus  delicti      727 
efiFect  of,  in  petition  for  dissolution  of  marriage   ....       728,  729 

whole  must  be  taken  together 729 

how,  if  it  implicates  other  persons  by  name 730 

must  be  yoluntary 730 

whether  yoluntary,  question  for  judge 34,  731 

promise  or  threat  by  person  in  authority 732 

instances  of  persons  in  authority 732 

inducement  sanctioned  by  such  person 732 

held  out  by  private  person,  and  confession  made  to  him  .      733 
by  private  person,  and  confession  maile  to  another  party      735 

made  after  inducement  held  out 735 

influence  of  inducement  done  away 736 

nature  of  inducement : — 737,  738 

must  refer  to  the  charge 737,  738 

induced  by  spiritual  exhortation 737 

by  promise  of  collateral  benefit 738 

by  threat  of  collateral  annoyance 738 

modes  of  obtaining  : — 738 

by  promise  of  secrecy 738 

by  intoxicating  prisoner 738 

by  deception 738,  739 

by  questions .       789 

by  ungrounded  hope  of  being  admitted  Queen*B  evidence  .      739 

by  overhearing  prisoner 739 

prisoner  talking  in  sleep 739 

not  necessary  to  warn  prisoner 740 

how  far  proper  to  caution  him 740,  741 

made  under  illegal  restraint  whether  admissible      .        .        .    .      741 

what  amounts  to  promise  or  threat 741,  742 

exhortations  to  speak  truth 742 

inducement  need  not  be  made  directly  to  prisoner       .        .        .      743 
made  under  examination  before  magistrate     ......      744 

old  practice  of  torture 744,  745 

when  abolished  in  England 745 

French  mode  of  interrogating  prisoner 745 

statutes  respecting  examination  of  prisoner  by  magistrate    .     746—748 

proper  course  in  taking  examinations 747 

proof  of  examination 749—752, 1318 

examination  returned,  how  far  conclusive  ....  750,  751 
contents  of  examination  returned  cannot  be  proved  by  parol  .  368 
if  informally  taken,  parol  evidence  admissible,  when  .        .  868 

evidence  to  contradict,  or  vary  examination,  excluded  .  .  .  751 
evidence  adding  to  examination,  how  far  admissible  for  prosecutor      762 

how  far  for  prisoner    ,        .  752 

examination  purporting  to  be  taken  on  oath,  effect  of      .  753 — 755 

proof  that  it  was  not  so  taken,  inadmissible    .        .        .      765,  756 

when  prisoner  has  been  examined  as  witness  before  justice      •    .      756 

sworn  confessions  by  witnesses,  when  admissible  .        .       767,  768 
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testimony  of  witnesses  when  inadmis.  against  them  bj  stat.  758, 1225-1227 

examinations  taken  by  coroners .     759 

fact  discoyered  in  consequence  of ,  admissible       .        .         -        759, 7S0 

effect  of  producing  property  at  time  of 70 

of  accomplices,  inadmissible 7€1 

of  agents 761,  762 

implied  from  conduct  and  acquiescence         ....       762, 761 
CONFIDENTIAL  COMMUNICATIONS.    (See  Privileged  CommnnicatumM.) 
CONFIRMATION  of  accomplice,  when  and  how  far  necessary .         .  811—814 

of  informers     ..«•...         .        .     914 

of  woman  in  case  of  bastardy 809. 910 

of  plaintiff  in  breach  of  promise  of  marriage  .         .         .    IIST 

of  witness  in  indictment  for  perjury        .        .         .       80S.  SOS 

collateral  facts,  when  admissible  to  confirm  witness        .         .         .    .     310 

by  principal  of  unauthorised  act  of  agent,  effect  of     .        .         .       fsSt.  99S 

of  invalid  lease  under  power,  by  accept  rent  k.  sign,  memdum         .  677.  S3» 

CONFLICTING  presumptions,  effect  of 128,121 

judgments  in  rem,  effect  of 1405, 1405 

CONFRONTING  WITNESSES,  practice  of 1344 

CONJUGAL  RIGHTS.    (See  BettUntion.) 

CONSENT,  when  implied  from  silence.    (See  AdmU»ionjf)       .         .  677—683 

when  presumed,  from  long  acquiescence 1S3,  la4 

onus  of  proving  in  particular  cases 340 

in  case  of  husband's,  can  wife  be  witn.  against  him  in  Crim.  Court  ?  114S,  1149 

CONSEQUENCES,  natural,  when  presumed 97 

CONSERVATORS  OF  THAMES,  by-laws  of,  how  proved    ....    IS© 

CONSIDERATION,  what  sufficient  to  support  a  promise 854 

want  of  failure  of,  in  written  instrument,  may  be  proved  by  parol     .      950 

must  appear  in  signed  writing  under  §§  4  &  17  of  St.  of  Frauds*  .    851 — 853 

either  in  express  terms,  or  by  reasonable  intendment     .      SM 

need  not  appear  on  face  of  guarantee 85S, 

for  bills  of  exchange,  presumed  primA  facie IGO, 

for  deed,  conclusively  presumed  in  absence  of  fraud   .        .        .       104, 930 

when  parol  evidence  admissible  to  show  the  real     .        .    .      930 

when  necessary  to  prove  valuable         ....       163, 164 

CONSISTENCY  of  testimony  of  different  witnesses,  effect  of    .        .         .    .  74,  75 

of  testimony,  with  probability,  effect  of 76, 77 

with  circumstances 7i 

CONSISTORY  COURT.    (See  EccUnagtical  QmH) 

registers  of  births,  baptisms,  marriages,  and  burials  of  British  subjects 

abroad,  deposited  in  registry  of 12501^  ISl 

Reg.  Gen.  of  1877,  respecting  witnesses  in 

CONSOLIDATION  ACTS  of  1847,  inspection  of  documents  under  .         12T1. 

proof  of  by-laws  under 1337, 133a.  13*1 

of  certificates  under.  (See  Certificates)  ....  1367.  130 
CONSPIRACY,  when  indie,  for,  charges  several  overt  acts,  suffic.  to  prove  one  257,  S5S 
CONSPIRATORS,  acts  and  declarations  of  each,  in  furth.  of  common  design, 

evidence  against  others U& 

but  fact  of  conspiracy  must  be  proved  by  independent  evidence .  .  505 
how  far  necessary  that  this  fact  should  be  first  established  .  .  506. 505 
immaterial  at  what  time  accused  entered  into  the  conspiracy  .  •  5dS 
or  whether  acts  or  declons.  done  or  made  in  presence  of  accused  or  ikoft  5di 
narratives  or  confessions  by,  of  past  events,  no  evid.  against  the  others     5u^ 
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letters  or  papers  found  after  apprehension  of  accused      .  .    507,  508 

unpublished  writings  upon  abstract  questions,  how  far  admissible       .      509 

CONSTABLE,  credibility  of  testimony  of 73,  74,  83,  84 

presumption  of  appointment  of ,  from  acting 178,179 

confessions  made  under  inducements  by,  inadmissible         .        .        .      732 
duty  of,  with  respect  to  inducing  prisoners  to  confess      ,        .  739 — 741 

what  costs  allowed  to,  as  witness  in  crim.  trial    ....  1051 — 1057 

CONSTITUTION,  poUtical,  judicially  noticed 27 

CONSTRAINT,  admissions  made  under,  when  admissible.  (Sco  Admi.^/(um^)       668 
CONSTRUCTION  of  documents  belong  to  court,  when      ....     56—^2 

to  jury,  when    ....         69 — 62 
distinction  between  legal  presumptions,  and  rules  of       .        .        1026,  1027 

rules  of,  cannot  be  varied  by  evidence 1027 

CONSTRUCTIVE  ACCEPTANCE,  what  suffic.  to  satisfy  St.  of  Frauds  .     876—880 
CONSULS,  clothed  with  notarial  powers   ........     1308 

documents  taken  or  sworn  before,  abroad,  how  proved        .        lU— 21,  1309 

proof  and  effect  of  certif.  of,  as  to  marriage  in  foreign  countries .        .     1359 

CONTAGIOUS  DISEASES  ANIM.  ACT,  1869.      (See  Table  St.,  32  &  33  V.,  c.  70.) 

accused  under,  must  prove  ignorance  of  animal  being  affected        .    .      343 

orders  and  regulons.  under,  how  proved 1348 

effect  of 1484 

certif.  of  inspector  under,  effect  of 1370,  1371 

CONTEMPORANEOUS,  acts,  declarations  and  writings  when  admis.  as  part 

of  res  gestas.     (See  Jte*  Gettte^  Hearsay ^  Conspiratiyrs)  499 — 516,  958 

entries  in  course  of  office  or  business  must  be 596 

entries  against  interest,  need  not  be 571,596 

CONTEMPT  in  disobeying  a  subpcena,  how  punished    ....  1005—1069 
in  arresting  or  calumniating  a  witness,  or  preventing  his  attendance  .    1123 

by  remaining  in  court,  after  order  to  withdraw 1174 

by  refusing  to  give  evidence 1176 

CONTEXT,  should  be  considered  in  interpreting  writings     .        .        .       615,  941 

CONTINUANCE  of  human  affairs,  presumption  as  to 202 

of  partnership,  agency,  tenancy,  &c 203,  204 

of  opinions 204 

of  life.    (SeeZ^/i?) 204—211 

CONTRA  SPOLIATOREM,  presumptions  ....     123,  124,  130,  131 

CONTRACT,  when  must  be  by  deed.    {J6e^  Deed)         ....     817—836 
when,  by  writing  attested.    (See  Attesting  Witness) 

when,  by  writing  signed  under  St.  of  Frauds.   (See  St,  of  Frauds)  835—880 
under  Ld.  Tenterden's  Act.  (See  Ld.  Xbnterden's  Act)  862,  901—914 
under  other  Acts.    (See  Writings) 
may  be  made  out  from  letters,  to  satisfy  St.  of  Frauds.    (See  St,  of 

Frauds) 867 

how  far  binding,  if  made  by  infant 121,  122 

of  jt.  stock  Cos.,  how  made  under  8  &  9  V.,  c.  16  .  .        .       828,  829 

under  25  k  26  V.,  c.  89,  and  30  k  31  V.,  c.  131     829,  830 

in  writing,  excludes  parol  evidence 364 — 368 

unless  such  contract  be  collateral  or  incomplete  .  368 — 370 
does  not  exclude  collateral  parol  agreement  .  .  .  .  957 
cannot  be  varied  by  parol.  (See  Farol  Evidence)  .  ,  944 
may  be  explainetl  by  parol.  (See  Parol  Bridence)  .  966,  967 
can  be  totally  or  partially  discharged  before  breach  by 
Bubfte^iucnt  oral  agreement 954 
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by  deed  can  only  be  dissolved  by  deed 953,  S&l 

in  writing  by  stat.  may  be  wholly  discharged  by  oral  agreement  .      955 

cannot  be  putuilly  dischai^ed  bj  oral  agreement  .      StS 

what  consideration  will  support 8S4 

difference  between  ezecated  and  executory 825— SS7 

when  impliedly  made  in  accordance  with  usage 1*9 

when  impliedly  to  be  performed  within  reasonable  time  .         .     .      1^6 

when  misdescribed  on  record,  instances  of  amendment        .         .      232 — S34 
made  through  broker,  how  provable  by  bought  and  sold  notes.     (See 

Bought  and  Sold  Notes) 380,361 

by  broker  8  book         .         .      3tO — 383 
how  far  admitted  by  paying  money  into  ct,  on  indebitatus  counts       .      &i 

on  counts  on  special  contract    <?95~-OS 
when  incidents  annexed  to,  by  usage.    (See  Parol  Eridence)   .        974 — f7S 

by  law-merchant         ....       977, 91% 

by  com.  law.  (See  Annexing  Incidr'ntg)  979— SSI 

CONTRADICTION,  when  allowable,  of  own  witness.    (See  Witnegte*)   119&— 1300 

of  opponent's  witness      .         .        1207 — I21f 
of  husband's  testimony  by  wife    .         .1150 

not  allowable,  of  writing  by  parol 944 

by  evidence  of  usage       .      971 — 973 
CONTROL  over  docum.,  what  suffic.  to  justify  order  for  inspection  .         1501, 1 503 

CONTROVERSY.    (See  Xm  J/ote) 534--Q» 

CONVERSATION,  evidence  of,  to  be  watched  with  suspicion        .         .        ,        i§J 
when  admissible  as  evid.  of  bodily  or  mental  feelings      .        .  496 — 491 

as  part  of  res  gests.  (See  Jies  getta)  .  .  499 — U>i 
when  not  evidence  as  relating  to  past  events  ....  604,  507,  SOS 
relying  on  part  of,  as  an  admission,  does  not  let  in  whole,  when  6301^  €21 

cross-exon.  as  to  one  part  of,  does  not  let  in  re-exon.  as  to  distinct  part    1241 
of  a  solicitor,  not  evidence  against  his  client         ....       e4S,  649 
CONVERSION,  presumption  of,  from  demand  and  refusal        .         .         .     .      1^ 
in  trover  for  converting  writings,  notice  to  produce  unnecessary         370,  40S 

CONVEYANCE,  when  presumed 149.  ISO 

when  effected  by  operation  of  law &4l>— ^49 

when  fraudulent  within  Act  of  Eliz lO 

when  invalid,  unless  by  deed.    (See  Deed)       ....  SI 7— 836 

when  invalid,  unless  by  attested  instrument.    (See  Attesting  l§ltme»ty 
to  charitable  uses    (See  Charity) 
under  21  &  22  V.,  c.  72,  s.  85,  Ir.,  conclu.  evid.  of  proceedgs;.  being 

regular .      104 

CONVEYANCERS,  general  practice  of,  judicially  noticed     .        .         .    '     !    &.J1 

communications  to,  whether  privileged j^  ^^ 

CONVICT,  administrator  of  property  of §4g 

CONVICTION,  incompetency  of  witness  on  account  of,  abolished  .  1128—1130 
witness  may  be  questioned  as  to  his  previous  •  •  .  .  .  12Q9 
if  he  denies  fact,  or  refuses  to  answ.  it  may  be  proved  by  oertif.      1209. 1210 

not  evidence  in  civil  suit,  when ^        ♦1414 

proof  and  admiss.  of  certif.  of  previous,  under  Ld.  Brougbam^s  Act    ,    1353 

under  Prevention  of  Crimes  Act,  1871 jjjj 

■proof  of  identity  of  person  must  be  given 1554 

under  Extradition  Act,  1870 ]3^ 

under  Mutiny  Acts l^i  ISS 
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for  aflsault  before  justice,  when  a  bar  to  indict  for  f eloniouBly  wounding    1 432 

how  to  be  proved 1433 

record  of  I  under  Fiu;torie8*  Act6,  how  proved 1299 

under  Criminal  Actfl  of  1861,  how  proved  .        .    .    1299 

under  Petty  Larceny  Act  of  1856 1356 

mmmary,  construed  with  strictness 169 

court  can  intend  nothing  in  favour  of,  will  intend  nothing  against      159 

jurisdiction  must  appear  on  face  of 159, 1438 

bar  to  other  pixxseedings  from  same  cause         .....    1432 
for  assault,  no  bar  to  indict,  for  manslaughter      ....     1432 
when  it  appears,  facts  stated  in  adjudication  cannot  be  disputed  in 

action  against  justice 1394 — 1398 

must  be  applied  for  within  what  time  for  offence  against  Merch.  Ship. 

Act 96 

CO-OBLIGOR.    (See  Bond) 

CO-PAKCKNERS,  privies  in  blood 669 

how  described  in  indictment 278 

COPY,  of  public  recs.  and  docs,  how  obtained.  (See  Puhlic  Rec».  ^  Docs.)  1245—1278 

of  private  writings,  how  obt    {See  Irritate  Writinffs^  Discovery)  1489 — 1512 

of  documents,  when  admissible.    (See  Secondary  Evidence)     .        387 — 413 

of  foreign  or  colonial  documeuts,  when  admissible       ....     1300 

J}iffereKt  kinds  of  co^ie*^  of  public  documents  : — 

1.  Exemplifications  under  Great  Seal,  what,  and  how  obt.     128C,  1287,  1294 

when  necessary  mode  of  proof 1287, 1288 

proved  by  mere  production 1288 

2.  Exemplifications  under  Seal  of  Court,  what,  and  when  admiss.    1288, 1294 

proved  by  mere  production 1288 

3.  Office  Copies,  what 1288 

equivalent  to  original  record  in  same  court  and  same  cause  •  1288 
at  common  law  inadmissible  in  another  court  or  another  cause  1288 
is  an  issue  out  of  Chan,  a  proceeding  in  that  court  ?  .  .  .  1289 
trial  at  Nisi  Pri.  is  a  proceeding  in  court  to  which  cause  belongs    1289 

if  admitted  to  be  a  true  copy,  admissible 1289 

if  officer  bound  to  furnish,  admissible  in  all  courts  .  .  .  1290 
rules  and  orders  of  Supreme  Court  provable  by  .  .  .  1290 
orders  of  old  Court  of  Chancery  provable  by         ....     1290 

when  admissible  by  statute  : — 1290 — 1293 

of  documents  in  Petty  Bag  office    ....      1290 — 1292 
of  certificates  of  acknowl.  of  deeds  by  married  women       ,    1292 
of  decisions  of  Com.  Pleas  on  appeals  from  Rev.  Barrist.   .    1292 
admiss.  in  Irel.  only  as  in  Engl,  though  there  furnished  by 

Stat 1292,  1298 

in  Irihh  Civil  Bill  Courts  admissible  by  statute     .        .        .    .    1298 

4.  Certified  copies,  sometimes  admissible  by  statute       1295,  1298,  1336,  1389 

tlie  statutable  proof  cumulative,  not  substitutionary  .        .     1295 

seal,  signat.,  and  offic.  charact.  of  party  making  them,  need  no 

proof 16,  1339 

what  records  and  judicial  documents  prorable  by : — 

records  in  custody  of  the  Master  of  the  Rolls    ....    1285 

proceedings  of  Courts  of  Bankruptcy     ....      1295 — 1298 

of  Scotch  Cts.  of  Bankruptcy  .        .  1302 — 1304 

of  late  Insolvent  Debtors'  Court         .        ...     1298 

of  County  Courts 1298,  1299 
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convictions  under  Factories'  ActR .    I**? 

under  24  &  25  V.,  cc.  96,  97 li^ 

judgments  in  compens.  cases  under  Lands  CI.  Consol.  Act  .  13rjO 
records  of  foreign  and  colonial  courts  ...  .  •  18,19.1300 
certain  foreign  depositions,  warranto,  and  certificates  .  .  1304 
how  far  necessaiy  to  prove  the  seal,  signature,  and  officiaJ  cha- 
racter of  person  authenticating  these  last  documents  .  .  1304 
what  official  documents  provable  by,  under  special  Acts    .  1339 — 1331 

regist.  of  births,  marrs.,  deaths  and  bur.  under  Registra.  Act£  .  1339 
non-paroch.  reg.  of  births,  bapt.,  marr.,  deaths  and  barial«  in 

custody  of  Regi8t.-Gen. 1340 

admissible,  under  regulations,  in  civil  proceeding  .    1340 

in  crim.  cases,  origs.  must  be  produced     13441. 1341 

registers  of  marriages  of  British  subjccto  abroad   .         .         .     .    1341 

of  births  and  deaths  in  Ireland 1312 

of  births,  deaths,  and  marriages  in  Scotland    .         .     .    1342 

of  irregular  Scotch  marriages 1313 

of  Irish  marriages  kept  in  Register  Office,  Dublin       .    1342 
letters  patent,  specifications,  &c.,  filed  in  Patent  OflSce  134i.  1343 

election  documento  relating  to  poll  deposited  in  Chancery        .    iri3 

valuations  of  rateable  property  in  Ireland 1343 

valuation  lists  of  property  in  the  metropolis  ....  1343 
documento  kept  by  Registrar  of  Joint-stock  Cos.  .        .     .    1^3 

reporto  of  inspectors  under  Cos.  Act,  1862  .  .  .  .1343 
copyright-books  kept  at  Stationers'  Hall  .  .  .  1343. 1^ 
documento  kept  in  office  for  registration  of  designs  .  .  .  1^4 
registers  kept  under  Naturalization  Act,  1870  .  .  .  .  1344 
registers  of  licences  imder  Licensing  Act,  1872  .         .        .    1344 

registers  of  British  ships 1344 

declarations  made  under  Merchant  Ship.  Act,  as  to  owneidiip, 

measurement,  and  registry  of  ships 1344 

regulations  for  preventing  collisions  at  sea 1344 

rules  concerning  lights,  fog-signals,  steering  and  sailing  .        .    1343 

documento  in  Register  Office  of  seamen 1343 

Customs  copy  of  Ship.  Register,  &c 134^  I34< 

rules  of  volunteer  corps  approved  by  Her  Majesty  .  .  .  134* 
rules  of  reformatory  schools,  and  industrial  schools  .         .         .    134* 

rules  of  loan  societies 1.^44 

rules  of  friendly  and  building  societies 1^144 

rules  establishcKl  in  coal  and  other  mines 13^ 

memorials  of  banking  co-partnerships  at  office  of  Inl.  Rerenne  134i 
certain  orders  by  boards  of  guardians  or  district  boards        .    .     134T 

orders,  reporto,  &c.,  in  matters  of  lunacy 134T 

orders  by  commiss.  of  public  works  in  Ireland      .        .         .     .    1341 

orders  of  detention  in  Industrial  schools 1340 

awards,  orders,  &c.,  of  Inclosure  Commiss. 134S 

plans  and  books  left  by  Rail  Cos.  with  Clerk  of  Peace       .        .    134tf 

certain  ecclesiastical  deeds  and  leases 134$ 

orders  and  resolut  of  local  authority  under  Public  Health  Act .    134$ 

under  Con.  Dis.  Anim.  Act    134i 

documento  of  Boards  of  Health 12, 134s 

of  Board  of  Charity  Commiss. lu* 

of  Tithe  Commiss. 1349.  i:^ 


INDEX.  1611 

PAGE 

(JO?Y^cantinved, 

orders  for  borrowing  money  made  at  meetingA  of  certain  Co!«. .  1350 

entries  in  registers  kept  of  Lodging  Houses 1350 

licences  granted  by  Ir.  Commiss.  of  Fisheries  as  to  oysters        .  1360 
books  of  licences  granted  to  driyers,  conductors,  and  watermen 

of  Metropolitan  public  carriages 1350 

duplicates  of  licences  of  stage  carr.  filed  at  Office  of  In.  Bey.,  1350, 1 351 

how  admissible  under  Friendly  Societies  Act        •        .        .    .  1351 

5.  Examined  Chpitt,  wh&t  toe 1293 

not  necessary  for  witness  to  read  both  copy  and  original  1203 

must  be  accurate  and  complete 1 293 

containing  abbrcyiat.  not  found  in  originn I,  inadmiss.        .        .  12i»3 

if  orig.  ancient  or  foreign,  party  comparing  must  undcrBtand  it  1293 

original  must  be  in  proper  custody 1294 

proof  of  this 1294 

most  usual  mode  of  proying  records       ....        1203, 1294 

and  proceedings  of  infer.  Cts.  of  Just.      .        .        .  1294 

admiss.  in  general,  though  other  copies  allowable  by  stat.    .    .  1295 

when  orig.  admiss.  on  production  from  proper  custody .  1335 

of  records  and  public  docs,  regarded  almost  as  primary  evid.    .  475 

when  such  copies  can  be  had,  parol  eyidence  inadmissible  475 

rules  of  sayings  banks  proyable  by         ....        1333, 1339 

what  public  does,  provable  by  examined  or  certified  ccjficJt  under  Ld. 

Brougham's  Act :— 1336—1339 

records  of  foreign  and  colonial  courts    .        .        .        .      18,  19,  1300 

local  registers  of  births I335 

old  bills,  answers  and  depositions  in  Chanceiy  ....  1335 

printed  orders  under  Court  of  Chancery  Funds  Act,  1872     .    .  1336 

parish  registers I337 

deposit  and  transfer  books  of  the  Bank I337 

deposit  and  transfer  books  of  the  East  India  Company     .        .  1337 

books  of  Customs,  Inland  Reyenue  and  Post  Office        .        .    .  1337 

rolls  of  Courts  Baron I337 

admiss.,  though  not  the  copies  deliyered  to  tenant  of  estate      .  1337 

aflaeasments  of  land  tax I337 

Irish  poor  law  yaluations .    .  1337 

documents  in  office  of  land  reyenue  records  and  enrolments        .        .  1337 

registry  of  bills  of  sale  in  office  of  Q.  B.  Diy I337 

probably  poor-rate  books I337 

perhaps,  books  kept  under  Public  Health  Act,  1875        .        .        .    .  1337 

by-laws  of  railway  companies 1 337  133^ 

perhaps,  Middlesex  r^iistry  of  deeds 133g 

Act  book  and  registers  in  registry  of  Prob.  Division    ....  1339 

log  books  kept  by  masters  of  British  ships 13^ 

books  of  bapt.,  marr.,  &  deaths  in  India  kept  at  Off.  of  Sec.,  for  India  1338 

registers  of  marriages  kept  by  British  consuls  abroad              .        .    ,  1333 

registers  of  marriages  in  Ionian  Islands I33g 

foreign  reg.  of  marr.  if  required  to  be  kept 133g 

fchen  reeordt  not  provable  by  copiet : — 1287 

1.  If  issue  joined  on  nul  tiel  record,  in  certain  cases        .        ...  1287 

2.  on  indict,  for  perjury  in  affidavit,  &c.,  or  forgery  of  record              .  1287 
^kat  official  registers  and  does,  not  provable  by  copies,  without  account- 
ing for  non-production  of  originals : — 1331  —  1336 

certain  books  of  Cos.  kept  under  Cos.  CI.  Consol.  Act  .        •        .        .  1332 


1612 


INDEX. 


CO?Y-^antinued.  ^*" 

under  Cos.  Act,  1862 133J 

docs,  proceeding  from  Commis.  of  Bailways ijg 

from  Board  of  Trade,  as  to  railways                   .  .  138 

as  to  merchant  shipping.      .  ISS 

from  Incorporated  Law  Society issi 

min.of  proceedings  of  Metrop.  Board  of  Works    .   '    .  '    .       .      .  IJJJ 

of  Commiss.  of  Public  Baths 1354 

in  crim.  cas.  non-paroch.  regis,  depo.  with  Beg.  Gen.  1335,1340,13  i 

orders  of  detention  in  industrial  schools    .        .               .      .  114 

daily  books  of  public  prisons,  it  seems  .        .        .       ,    '  .  .  It^i 

Different  kindt  of  copies  of  private  writings: 

duplicate  originaU,  what  they  are ^ 

each  considered  primary  evidence ^ 

counterparty  what  they  are   .        .        .        .        .  3>i 

each,  primary  evidence  against  party  executing  that  part    .  .  J^ 

secondary,  against  party  executing  the  other  part    .      .  354 
the  part  sealed  by  lessor  is  usually  deemed  the  original  as  to 

stamps 3g5 

as  secondary  evidence,  unstamped  counterpart  is  admissiWe   .  » 
whether  counterparts  signed  by  lessees  ever  admissible  fcir 
lessor  in  proof  of  ancient  possession        .        .        .       .     JS*.*^ 

«rw<jAintf  copy,  not  primary  evidence Slj 

presumed  correct  in  India V\ 

i>ri»<^<f  c<>pta»,  primary  evid.  of  each  other's  contents       .      .  .  3^ 

copy  of  document,  how  far  witness  may  refresh  memoiy  by       .  K:l 

inadmissible,  unless  prored  to  be  accurate   .  4:« 

of  judgment  or  decree,  when  evid.  of  reputation         .      .  533 

of  old  deeds,  when  admissible  ,        .  S55 

of  document  admissible,  though  ill^ally  procured       .      .  H* 

of  copy  inadmissible ,   .  4TS 

of  docs.,  produced  to  Commiss.  for  taking  depo«<ons..  inadmk  431 

COPYHOLD  PROPERTY,  presumption  respecting       .         .  2i; 
COPYHOLDER,  inspect,  of  a.  Rolls  by,  when  demandable  and  how  en^ 

forced jag^l^j 

depositions  by,  in  ancient  suit,  when  evidence  of  manorial  custom     .  5» 

COPYRIGHT,  assignment  of,  to  be  in  writing §31 

need  not  be  attested  by  two  witnesses.       .  .  8» 

on  sale  of,  is  a  warranty  of  title  implied  ?     .        .         ,                      .  Si^ 

registers  of,  kept  at  Stationers'  Hall,  how  inspected.        .              .   .  1S3 

provable  by  certified  copies      .         .        .  1273, 1343. 1344 

admissibility  and  effect  of    .        .  145 

COPYRIGHT  OF  DESIGNS,  seal  of  Register's  office  of,  require  no  fwoirf  !  H  H 

designs  kept  at  the  office  of,  how  inspected l?3 

registrat.  and  docs,  kept  at  the  office  of,  how  proved    .        ...  13*4 

proof  and  effect  of  certificates  of  registration  of       .                           .  13fl 

CORN,  not  within  §  4  of  St.  of  Frauds    .        .        .        .....  374 

meaning  of,  in  bill  of  lading  may  be  explained  by  usage         .       .   .  ?*• 

CORNWALL,  what  deeds  must  be  enrolled  in  office  of  Duchy  of  .              .  9* 

date  and  fact  of  enrolment,  how  proved 1373.  ir4 

instruments  registered  in  office  of ,  how  proved    ....    ISTT.IST* 

records  of  Duchy  of,  where  deposited 13» 

seal  of  Duchy  of,  judicially  noticed      .        .        .         .                ^      .  II 

CORONER,  power  of,  to  bind  over  witnesses  by  recognisance  .        ...  It* 
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ftttendanoe  of  witnesses  before,  how  enforced       ....   1088,  1089 

of  medical  witnesses  before,  how  enforced     .  1088 

remuneration  to  medical  witnesses  called  before         .  .    1088, 1089 

deposition  of  witnesses,  how  taken  by.    (See  Depositions)      .        .    437,  438 

how  proved 438 

inadmissible  as  secondary  eyidence,  if  witness  can  be  called   .        .    .      418 
how  inability  to  call  him  may  arise.    (See  Secondary  Evidence)      420—426 

said  to  be  admissible,  thongh  prisoner  not  present 438 

Bonndness  of  this  statement  doubted 438 

exam,  of  prisoner  by,  how  taken,  and  proved,  and  effect  of     759, 1318, 1319 

inquest  of,  how  far  admissible  on  question  of  sanity    .        .        .   1400, 1401 

COBPORATION,  what  contracts  by,  must  be  under  seal.    (See  Deed)        819—827 

may  be  by  parol    ....     820 — 826 
appointment  of  agent  by,  to  act  in  bankruptcy  must  be  under  seal     .      921 

liable  in  tort  for  acts  of  servants 824 

may  sue  or  be  sued  for  use  and  occupation,  when    ....  117,824 

may  adopt  a  private  seal,  when 163 

eeal  of  corpn.  of  London  judicially  noticed 1*2 

whether  estopped  by  smng  on  contract  from  objecting  in  cross  action 

that  it  was  not  under  their  seal 687 

by-laws  of  municipal,  how  proved 1385, 1386 

proceedings  of  council  of  municipal,  how  proved  ....    1486 

must  attesting  witness  to  deeds  of,  be  called  ? 1638 

do  deeds  of,  30  years  old,  require  proof  ? 106 

CORPORATION  BOOKS,  inspection  of,  by  members        .        .  1259, 1260 

by  strangers 1260 

of  municipal  corporations,  inspection  of 1269 

entries  in,  of  a  public  nature,  admissible  as  official  documents    .   1331,  1484 

of  a  private  nature,  only  admiss.  where  members  concerned    1484 

entries  in,  seldom  admissible  for  corporation  against  stranger     .        .    1484 

when  rendered  admissible  by  Stat. 1484 

of  Ecclesiastical  aggregate,  admissible 684 

CX>RPXJ8  DELICTI,  when  it  need  not  be  proved 156 

whether  any  proof  of,  necessary  in  case  of  confession  .        .        .      727 

CORRE8P0XDENCE.    (See  Lt^tn-s) 
CORROBORATION.    (See  Accomplices,  Number  of  Witnesses) 

collateral  facts,  when  admlnsible  to  corroborate  witness  .  .  810,  806 
of  entries  made  in  the  course  of  office  or  business,  how  far  necessary  .  698 
of  evid.  furnished  by  ancient  documents,  how  far  necessary  .  .  666 
of  plff.*B  testimony  in  action  for  breach  of  prom,  of  marr.  .  .  .  1137 
CORRUPT  PRACTICES  MUNICIPAL  ELECTIONS  ACT,  1872. 

costs  of  prosecuting  under 1049 

offences  against,  how  affected  by  tlir  Sf .  of  Limitations         .        .    .        96 

attend,  of  witn.  before  Court,  how  enforced 1079 

CORRUPT  PRACTICES  PREVENTION  ACTS.    See  Jhble  St.,  17  k  18  V. 
c.  102  ;  21  &  22  V.  c.  87  ;  26  &  27  V.  c.  89  ;  35  &  36  V.  c.  60. 

costs  of  prosecuting  under 1049 

offences  against,  how  affected  by  Stat,  of  Limit 96 

costs  of  witnesses  for  defendant  when  allowed  under .        .        .1060—1062 

how  witnesses  to  be  summoned  under      ....      1079.1111,1112 

COST-BOOK  PRINCIPLE  in  mining  partnerships,  not  judicially  noticed  .  9 

COSTS  are  now  generally  in  the  discretion  of  the  Court 63 

of  allowing  amendments  at  Nisi  Prius 240,241 

of  suing  in  superior  courts  instead  of  inferior,  when  allowed  ...       62 
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of  witnesses.    (See  Attendance  of  WUnettget.) 

of  procuring  evidence,  or  qualifying  witnesses,  when  allowed  .    .    ICHS 

of  prosecution,  when  allowed.    (See  Attendance  of  Wiinestes^  .  1046~10»I 

on  what  scale,  as  fixed  by  Home  Secretary     .        1052— 1067 

of  proving  docs,  after  notice  to  admit.    (See  Notice  to  Admit)     .     6oO--6»4 

of  private  bills,  how  proved  by  Speaker's  certificate        .        .         .    .    ]|0 

of  trial  not  recoverable  without  certificate,  when         ....      58 

CO-TRESPASSEBS,  declons.  of  each,  if  part  of  res  gestee,  admin,  agst.  all   510,  SB 

aliter,  admissions  or  narratives  of  past  events  .        .         .        .    .     SIO 

or  declarations,  where  no  common  object  or  motive        .     510 

COUNCIL,  private  orders  of,  not  judicially  noticed S 

COUNCILS  OF  CONCILIATION  ACT,  1867.   (See  Ihftfe  5^.30  &  31  F^c.  105) 

attend,  of  witn.  before  Council,  how  enforced 10B5 

COUNSEL.   ^eeArreit^Barrieter^Privileffed  Commtinieations, 
COUNTER  CLAIM.    (See  Set-off) 
COUNTERFEIT.    (See  Coin) 

COUNTERPART,  what  it  is 

presumption  as  to  execution  of •        .    .     ]€1 

primary  evidence  against  party  executing  that  part     .         .         .        .     IS4 
secondary  evidence  against  party  executing  the  other  part      .         .    .     S^ 

execution  of,  by  lessee,  when  presumed Ill 

is  part  signed  by  lessee  evid.  for  lessor  in  proof  of  ancient  poeeeBs.  t    .     385 

notice  to  produce,  when  unnecessary 101 

part  sealed  by  lessor,  deemed  original  as  to  stamps 

as  secondary  evidence,  admissible  though  unstamped  . 

when  copy  admissible,  though  counterpart  in  existence  .         .        .    .      474 

COUNTER  PRESUMPTIONS,  effect  of IS 

COUNTIES,  how  far  judicially  noticed % 

boundaries  of,  not  judicially  noticed     ....         .         «        .       SS 

provable  by  reputation 52| 

COUNTY  COURTS,  seal  of,  judiciaUy  noticed "    !       IS 

powers  of  amendment  in 241 

orders  for  examination  of  witnesses  before  trial 4S$ 

interrogatories  in 4^ 4^ 

allowance  to  witnesses  in IO4I 

attendance  of  witnesses  before,  how  enforced   r        .        .         .       1092,  Kcfl 
parties  to  record,  and  their  wives  admissible  witnesses  in    .         .        .1131 

proof  of  records  of,  and  proceedings  in 1298),  159* 

rules  as  to  notices  to  admit  in ^^  ^^ 

inspection  of  documents,  how  enforced  in        .        .        .         .       1507 \$^^ 

as  to  reading  docs,  in  trials  in I3j7 

powers  of  discovery  in 1607 1510 

plaintiff  cannot  split  cause  of  action  in 1496, 1427 

judge  of,  need  not  be  subpcenaed  to  produce  notes,  on  trial  of  in- 
dictment for  perjury  committed  before  him      ...         .        .      3«i 

not  bound  to  take  notes j75 

registrars  of,  now  grant  replevin  bonds Ijs: 

COURSE  OF  OFFICE  OR  BUSINESS,  presumption  from  usual     .    *     lS4->l9t 

usual,  question  for  jury 39 

declarations  in,  when  and  why  admissible 

examples 

disinclination  to  extend  the  rule       .        .        .         •        , 
Itgislative  recognition  of  rule 
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COURSB  OF  OFFICE  OR  BUSINES&-<?<?»fmM«e. 

death,  handwrit.  and  offic.  charac  of  party  making  entry  must  be  proved    596 

mwt  appear  that  he  had  no  motive  to  mis-state 696 

that  entry  was  made  in  course  of  duty  .  .  .  696)  698 
that  party  making  it  had  personal  knowl.  of  facts  stated  694 
that  entry  was  made  contemporaneously  with  facts  stated     696 

not  evidence  of  independent  matters 697 

how  far  corroborative  evidence  necessary         .        .        .        .    *   .    .      698 
Dot  necessary  to  show  that  better  evidence  is  unattainable  .        .        .      699 

rule  applies  to  oral  statements 600 

entries  made  by  party  in  his  own  shop-book  admiss.  in  America,  when     600 

in  English  Courts  of  Equity,  when        .        .    .      602 
so  by  the  Roman,  French,  and  Scotch  law      602,  603 

this  rule  beneficial 604 

is  not  recognised  at  common  law 600 

is  by  Statute,  semble 600 — 602 

COURT.    (See  Jv4i^) 

COURT  OF  ARCHES,    (See  Eccl^tiagtieal  Courts) 

COURT  OF  BANKRUPTCY.    (See  Bankruptcy) 

COURT  OF  BANKRUPTCY  IN  IRELAND.    (See  Bankrupttsy  and  In* 

ioUoency^  Ontrt  of^  in  Ireland) 
COURT  OF  CHANCERY  FUNDS  ACT,  1872.  (See  Table  St.,  36  &  36  V.  c.  44.) 

printed  orders  under,  how  proved I335 

COURT  FOR  DIVORCE  &  MATRI.  CAUSES.    (See  Birorce  4'  Matri,  Caueei) 

COURTS  BARON,  judgments  in,  how  proved 1312,  1316 

rolls  of,  how  proved I337 

COURTS  OF  EQUITY.    (See  Chancery  DieUi4tn,) 
COURTS  OF  LAW.    (See  InfcHor  Courts,  Judicature  Acts) 

superior,  judges  of,  and  proceedings  in,  judicially  noticed  .        .        .  28, 29 

seals  of,  judicially  noticed 10 

signature  of  judges  of,  when  judicially  noticed    .        .        16,  16,  20,  21 

jurisdiction  of,  when  presumed 100, 101 

writs  of,  presumed  to  be  duly  issued 101 

rules  of,  provable  by  office  copies 1290 

witnesses,  parties,  counsel,  and  solicitors  attending,  fi-ee  from 

arrest    (See  Arrest) 1114 1124 

witnesses,  how  made  to  attend.  (See  Attend,  of  mrtnesses)  1028—1078 
records  o(,  twenty  years  old,  in  custody  of  Master  of  Rolls  .  .  1248 
inspectiom,  proof,  admissibility,  and  effect  of  recoids  of.     (See 

Public  Records  and  Bacuments) 
may  enforce  discovery  by  interrogat.,  when.    (See  Parties)      466 — 469 
COURTS-MARTIAL,  enforcing  attendance  of  witnesses  before         .        1085, 1086 
witnesses,  &c.,  attending  before,  privileged  from  arrest       .        .        .1118 

when  defend,  in,  may  give  evid.  on  oath 1142 

certificates  of  previous  conviction,  proof  and  effect  of         .        .    1364, 1366 
are  sentences  of,  judgments  in  rem  ?        .        .        .       ^        .        .    .    1402 
COURTS  OF  PROBATE.    (See  Probate,  Court  of) 
COURT  ROLLS,  inspection  of,  who  entitled  to,  and  how  obtained  .        1258, 1269 

regarded  as  public  documents 1330 

provable  by  examined  or  certified  copies         I337 

admissibility  of,  as  hearsay 630 

in  other  cases 1477, 1478 

COURT  OF  VICE-WARDEN  OF  STANNARIES.    (See  Stannaries) 

CO VSN AJS'T,  l»reach  of,  when  waived,  by  suing  or  distr.  for,  or  accept,  rent    676,  676 
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hj  having  misled  opponent  .        .709 

when  not  waived  by  passiTe  acqniesoenoe    •         •   677,  €7S 

cannot  be  discharged  by  parol 963.  9S4 

in  action  on,  paym.  into  court  admits  deed,  though  execution  ia  deaiied    153^ 

when  covenantee  may  soe  for  breach  of,  though  he  has  not  extecL  deed      €0 

COVENANTER,  Scotch,  how^swom 1164 

COVERTURE.    (See  Susband  and  Wife) 

COVIN.    {See  Ih^nd) 

CRA8SA  KEGLI6ENTIA.    (See  Gross  Negligence) 

CREDIT,  defence  of  unexpired,  was  available  under  never  indebted      •        .AS 

of  another,  representations  respecting,  must  be  by  writing  signed  .    .      913 

this  law  extended  to  Scotland  by  19  &  20  V.,  c.  60,  s.  6     .  913 

CREDIT  OF  WITNESSES,  their  demeanour  good  test  of  .  .  .  .  W 
how  impeached  by  cross-examination.    (See  Witnetscs^       .  1207 — UU 

how  impeached  by  other  means.    (See  Witnesses)    .        •         .      1217 — ^1240 

how  supported 1240—1243 

how  far  party  may  discredit  his  own  witness.    (See  Witne^s^^       1 199. 1380 

CREDITORS,  defeat  of,  by  fraudulent  deed,  when  presumed  .  .  101,  iO 
resolutions  passed  at  meeting  of,  how  proved  .  •  .  .  .  1397 
agents  of,  in  bankruptcy,  how  appointed 951 

CREDULITY,  implanted  in  our  nature C7,€^ 

found  in  excess  among  partisans 74 

unbounded,  the  attribute  of  weak  minds 71 

CREW.    (See  Seaman^  Ship) 

comp.  witn.  when^  in  court-martial  for  loss  of  ship         .        .         1142, 1143 

CRIMES,  witnesses  no  longer  incompetent  from    ....  1128 — 1130 

what  are  local 269^369 

infant  under  7,  incapable  of  committing      .  ....      121 

between  7  and  14,  prim&  facie  presumed  incapable       .         .     .      19ft 

this  presumption  in  practice  disregarded   .        .        .         .         .197 

commun.  by  client  to  solicitor  for  crim.  purp.,  how  far  admisa.    767,  777. 791 

presumption  of  guilt  from  possession  of  instruments  for  oommitting  .      349 

from  other  causes 128 — ^131 

how  far  rebutted  by  the  presump.  of  InnooeDoe .      13S 

CRIMES'  PREVENTION  ACT,  1871.    (See  TabU  St,  34  Jk  35  V.,  e.  112) 

CRIMINAL  CONVERSATION.    (See  Adultery) 

CRIM.  INTENT,  must  be  proved,  when  act  bee.  crim.  if  done  witb  sac^  133, 134 
will  be  presumed,  when  act  in  itself  unlawful IS 

CRIMINAL  PROCEEDINGS,  what,  are,  within  Ld.  Brougham's  Act,  so  as 

to  render  defts,  incompt.  witn. 1139 1144 

when  admissions  in,  are  not  evidence ^32,  CS 

CRIMINATION,  witness  not  compellable  to  criminate  himself      .         .         .    12SS 

extent  of  this  protection 1233 ISSS 

excuses  the  production  of  documents .410. 149 

protection  how  far  recognised  in  bankrupt  law    .        .         .         1229.  EET«b 

CROPS,  growing,  when  within  §  4  of  Stat,  of  Frauds   .        .         ,         .       gTj^^cs 

presumption  as  to  title  of  executor  to in 

title  of  lessee  to  away-going,  may  be  proved  by  usage  .         .        .     9^ 

CROSS- ACTION,  judgment  when  not  conclusive  in  .  .  ,  .  1423, 14SI 
opposite  verdicts  are  sometimes  given  in     .        .        .         .         .        ,    \CBt 

CROSS-EXAMINATION.    (See  Witnesses) 

party,  against  whom  depos.,  affidav.,  or  ans.  offered,  must  have  had  ricH  ^ 

41d,  430.4!0^ 
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need  not  have  exercised  the  right      415,  416 

CBOWN,  public  acts  of,  how  proTod.    (See  Sovereign)      .       •      4,  5, 1280—1283 

prezogatiTes  of,  jadiciallj  noticed        .•.••••         4 

grants  from,  when  presumed    ••..••.         146 — 148 

howproTed 1280 

presumption  as  to  charter  of 103 

law  officers  of,  when  entitled  to  reply 354,  355 

land  rerennes  of,  can  only  be  dealt  with  by  deeds  enrolled      .       .    .      936 

CROWN-OFFIOE,  subpoenas  from,  may  issue  to  any  part  of  England  .       .    1065 

when  justices  should  have  recourse  to  subpoenas  from  .        •       .  1065, 1109 

CEOWN  SUITS  ACT,  1865.    (See  Ihble  5^.  28  &  29  V.,  c.  104) 

documents  under,  when  taken  or  sworn  abroad,  how  proved   .        .    .        21 

OBUELTY,  of  husband,  question  for  jury 54 

to  animals,  on  charge  of,  how  Js.  can  enforce  attend,  of  witn  .        .    .    1108 

OUHULATIYE  allegations  need  not  be  proved.    (See  Variance) .        .     256—261 

this  rule  recognised  in  Naval  Discipline  Act    .        .        •    .      260 

methods  of  proof,  when  afforded  by  stat.      ....    1295 

legacies,  rule  respecting 942, 1023 

CURATOB  BONIS  of  Scotch  lunatic  may  sue  here  for  debts  due  to  estate     .    1454 

CUSTODY  of  privy  or  agent  is  custody  of  party  or  principal         .        .        .      398 

what  is  proper,  of  instrument.       •       .       .        .       •    388 — 393, 561 — 565 

question  for  judge 35 

places  of  proper,  of  lost  instruments,  must  be  searched       .       .     388 — 393 

ancient  documents  must  come  from  proper      ....    105,  561,  562 

of  docum.,  when  it  must  be  proved  l^  extrinsic  evid 564,  565 

what  sufficient  to  justify  order  for  inspection  .        .       1501, 1502 

mutilated  documents,  when  admissible,  if  coming  from  proper  .        .    1529 

of  Master  of  Bolls,  what  documents  are  in        •        .        •        •     1248—1250 

in  what  repositories  they  are  kept        •    .      1248, 1250 

attendance  of  person  in,  as  witness,  enforced  by  hab.  corpus  1071 — 1075, 1081 

by  wazrant  or  order  of  judge,  when  1071 

how  enforced  in  Ireland        .       .    1075 

illegal,  confession  made  during,  whether  admissible        .       •       •    .      741 

CUSTOMS,  when  provaUe  by  hearsay 619—523 


when  judicially  noticed 

reasonableness  of,  question  for  judge     .       .        .       , 
of  one  manor  inadmissible  evid.  of  customs  in  another 


except  after  proof  of  sufficient  connection 299,  300 

when  verdicts  and  judgments  inter  alios  admissible  to  prove  •    .    1408 

of  country,  meaning  of,  with  reference  to  good  husbandry  •        .      992 

evidence  of,  how  far  admissible  to  explain  lease        976,  991,  992 

1263 

1337 

1327 

178 

1401 

924 

89,93 

1107 

93 

1142 


CUSTOM-HOUSE,  books,  inspection  of 

provable  by  examined  or  certified  copies 

what  certificates  of,  inadmissible  as  public  documents . 

when  appointment  of  officers  of,  presumed  from  acting  . 

condemnation  of  property  by  Commiss.  of,  judgment  in  rem       • 

orders  emanafjng  from  Commiss.  of,  must  be  signed  by  two  Ck>mmis8. 
CUSTOMS*  ACTS,  limitation  of  actions  and  proceedings  under . 

how  Js.  acting  under,  can  enforce  attend,  of  witn.       .       .       . 

offenders  against,  must  be  indicted  or  sued  within  three  years 

are  competent  witnesses,  when  dcfts. 


6—9 

61 

299 


persons  accused  under,  presumption  against 131,  341 

must  justify  their  conduct 341 

5  L 
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condemnation  under,  how  proTod 190O 

CYPHEB,  writing  in.  pajol  evidence  admissible  to  explain  .        .        •        .     967 

DAMAGES,  when  character  admissible  to  effect    (See  Charaeter)  .  325—^ 

plaintiff  seeking  substantial  unliquidated,  must  b^in .        •         .        .     Stt 

meaning  and  extent  of  this  rule 349, 400 

admitted  by  payment  into  court  only  jto  extent  of  sum  paid  in  .  694,  OT 
deft,  allowed  to  reduce,  by  showing  breach  of  warranty  or  contract  in 

suit  fpr  goods  sold  with  warranty,  or  work  done  by  contract    .        .    1123 

laid  in  statement  of  claim,  can  they  be  increased  ?       .        .         .        ,23^ 

if  special  damage  laid,  how  far  necessary  to  prove       •        •         .        .     9S0 

DANIEL  detected  perjury  of  judges  by  examining  them  apart         •        ,    .    l\7l 

DATE,  presumption  that  instruments  were  executed  on  day  of      •        •        •     17( 

exceptions  to  this  rule  : — 17$,  177 

1.  when  to  prove  petitioning  creditor's  debt,  a  writing  is  put  in 

signed  by  bankrupt,  dated  before  bankruptcy       ....     ITS 

2.  when  in  petition  for  dam.  on  ground  of  adultery,  letters  are  pot  in 

to  prove  terms  on  which  husband  and  wife  lived      .        .        .  177, 49S 

3.  when  indorsement  of  part  payment  by  deceased  obligee  of  bond  is 

put  in  by  his  representatives  to  bar  St  of  limit  .  .  177, 5S.&-<591 
deeds  of  even,  presuined  executed  in  order  supporting  intent .  •  '•  ICl 
of  bill,  no  proof  of  acceptance  at  that  time  ...        .         •        .     177 

evidence  respecting,  liable  to  error £3 

averment  of ,  generally  immaterial        •        •        .        .        •         267,969,270 

wrong,  can  be  amended,  when         .        • .231 

of  record,  conclusively  proved,  by  production  of  record  ...  13S3 
alteration  of,  in  instrument,  after  completion,  when  fatal  .  .  .  Ull 
as  recited  in  deed,  will,  or  order,  may  be  contradicted  by  parol.        .     99 

DAUGHTER.    (See  Seduction) 

DAY,  allegation  of  a  wrong  or  impossible,  in  indictm.,  immatcriaL  (See  JD^Oe)  967 
meaningof,  in  bill  of  iading,  may  be  proved  by  usage         ...     96$ 

DAYS  OF  GRACE,  allowed  in  different  countries  on  bills  of  exchange        974, 9*9 

'       may  be  proved  by  parol  evidence .974 

abolished  in  England,  in  case  of  bills  payable  at  sight         .         .        .974 

DEAF  AND  DUMB  WITNESSES,  competent,  if  proved  to  have  capacity  llaa,113« 

examination  how  taken 113C 

instance  of  trial  where  all  witn.  were       .        .  .         .         .    .    1155 

DE ALI1>(G,  presumptions  from  ordinary  course  of         ...         .       ig4 ^m 

previous,  between  parties,  when  admissible  to  explain  contract      .    .     995 
DEATH..    See  L\fe  Survwarship. 

when  presumed 305—211 

is  the  grant  of  letters  of  administration  evidence  of  ? .        .  1408«14M 

provable  by  parol,  though  roistered    • STT 

inspection  of  registers  of,  under  Registr.  Act 13i;C 

of  non-parochial  registers  of,  in  custody  of  Regifit«-Gen.  1^7,  liC^ 

proof  of  registers  of,  under  Registr.  Act 133S 

of  non-par.  regis,  of,  in  civil  cases.  (Sec  X&n-ParoehiaZ  Jte^isief*)  l^ 

in  criminal  cases  .        .        1354,  1335,  lS4i\  1*11 

of  Indian  registers  of j33$ 

of  Scotch  registers  of,  since  1854 I$l2 

of  Irish  registers  of ^         ^    1342 

admissibility  and  effect  of  registers  of i^ 

of  master  or  servant  terminates  contract  of  service,  when  .         .        ^«9. 99^ 
of  attesting  witness,  lets  in  proof  of  his  signature    .  1S37, 153? 
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of  witness,  lets  in  his  depositions.    (See  Secondary  Fvid.)  389,  426,  439,  453 

of  witness  nnder  examination,  effect  of 1236, 1237 

of  declarant,  necessary  to  lot  in  declarations  in  matters  of  pedigree    •      645 

declarations  against  pecuniary  interest  .  .  •  568 
declarations  against  proprietary  interest,  how  far  580,  581 
declaration  in  course  of  office  or  bosineBS    •        ,  596,  600 

dying  declarations 608 

sense  of  impending,  neces.  to  let  in  dying  declon.  (See  Difing  Deelom.)    608 

fact  and  time  of,  questions  of  pedigree 545 

place  of,  how  far  question  of  pedig^ree 549 

of  client,  docs  not  release  solicitor  from  rule  as  to  priyU.  communic.  780,  781 
of  husband,  does  it  release  wife  from  rule  as  to  confidential  communic.  ?  765 
of  seamen,  how  proved 1480 

I>EATH-BED  DECLARATIONS.    (See  Jhfing  Declaratiatu)       .        .     605—612 

DEBENTURES,  inspection  of  registers  of 1272 

how  issued  under  Mortgage  Debenture  Acts 830 

under  Local  Loans  Act 830,831 

how  transferred 831 

not  negotiable  at  common  law 831 

I>£BT,  witness  disobeying  subpcena  liable  to  action  of 1069 

witness  must  answer,  though  he  exposes  himself  to  action  of  .  •  •  1232 
contr.  by  inf.,  could  only  have  been  rat.  after  full  age  by  signed  writ.      912 

but  cannot  now  be  ratified  at  all 912 

judgment  against  one  joint  debtor,  even  without  satisfaction,  may  be 

pleaded  and  proved  in  bar  by  another 1414 

judg.  agst.  joint,  and  sev.  deb.,  with  satis.,  may  be  plea,  as  estop,  by  other    1415 
action  of,  on  foreign  judgment,  when  maintainable     ....    1456 

within  what  time  action  for,  must  be  brought .        .        •        .87,  88,  92,  587 
taken  out  of  St.  of  Lim.  by  part-paym.  or  written  acknow.  585,  627,  901 — 911 
payment  of,  when  presumed         ........      186 

by  garnishee  under  attachment,  effect  of      .        .    .   1415, 1416 

satisfaction  of,  by  legacy,  when  presumed 1024, 102  6 

assignment  of,  when  allowable 831 

DEBTORS  ACT,  1869,  The.    (See  Ihble  St.  32  &  33  V.,  c.  62) 

costs  of  witn.  when  allowed  in  prosecution  under    .        .      1050, 1060, 1061 

form  of  indictm.  for  offences  under 276 

presumptions  in  prosecutions  under 343 

DECEPTION.    (SeeJVawrf) 

DECLARANT,  must  have  competent  knowledge    .        •        .        •       520,569,594 
his  relationship  must  be  proved  in  matters  of  pedigree    •        .        .    .      540 

DECLARATION  OP  WAR  by  homo  govern.,  how  proved    ....    1281 
by  foreign  govern,  how  proved  and  admissibil.  of 1388 

DECLARATIONS,  admissible  :— 

1.  in  matters  of  pub.  &  gen.  int.  (Sec  Public  ^  Oof^,  TtU,,  las  Mata)  517 — 539 

2.  of  pedigree.    (See  Pedigree,  Lit  Mata) 540—569 

3.  of  ancient  possession.    (Sec  AncieyU  Pasteuion)     •       4       •     560 — 567 

4.  against  interest.    (See  Interest) 568 — 591 

5.  in  course  of  office  or  business.    (Sec  Course  of  Office  or  Business)  592—604 

6.  dying  declarations.    (See  Dying  Declarations)  ....  605 — 613 

7.  as  forming  part  of  the  res  gesto).  (See  Hearsay,  Res  Chsta)  .  499 — 504 
of  intention,  generally  inadmissible  to  explain  writings  .  .  1003, 1004 
except  1.  when  will  impeached  on  ground  of  fraud  or  forgecy        .    .      949 

2.  when  description  alike  applicable  to  two  subjects        .  1007, 1008 

5  l2 
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3.  to  rebut  an  equity.  (See  Jtebuttin^  an  Egruity)  .  102}— l(^ 
when  admissible,  it  matters  not  when  and  how  made  .  •  .  ,  1009 
when  the  word  includes  oral,  as  well  as  written  statements  .  .  .  571 
made  under  naturalisation  Act,  1870,  how  proved       •        .        •       •    1361 

when  substituted  for  oaths 1165 — ^IICT 

BECBEE.    (See  Public  JReeordt  a^  Documents^  Chancery  Divigum) 

when  evidence  in  nature  of  reputation 531—534 

DEDICATION  to  public  of  highway,  what  constitutes U7 

when  presumed Itf 

DEED,  when  must  be  attested.    (See  AttegHng  Witneu) 

presumed  executed  on  good  consideration 104, 950 

parol  evidence,  when  admissible  to  show  real  consideration  of        «    .     daO 

when  presumed  fraudulent  under  St.  13  El.  c.  6 IG 

under  bankrupt  law 101 

when  equity  presumes  against  deeds  of  gift 1S4 

e.  g.,  if  fiduciary  relation  subsists  between  the  parties     .        •        .    .     164 

presumed  executed  on  day  of  date ]7( 

deeds  of  even  date,  presumed  executed  in  order  to  support  intent  .    .     1^ 

cannot  be  executed  by  infant 1S1 

except  marriage  settlements,  when     .    .     121 

enrolment  of,  when  necessary 935—999 

when  allowable  .......        .  939,910 

when  presumed 161,  I€S 

how  proved,    (^Bee  Enrolment) ....        1373— ISsl 
contents  of,  when  provable  by  copy  of  enrolment.    (Sec  Enreimtmt) 
reasonableness  of  covenants  or  powers  in,  question  for  judge  .        .    .       51 
P^gistration  of,  in  Ireland,  proof  and  effect  of      .        .        ,        .   I37g,  1379 
due  execution  and  delivery  of,  when  presumed        . 
whether  delivered  as  an  escrow  question  for  jury 

what  a  sufficient  sealing  of 

need  not  be  signed  under  St  of  Frauds 
thirty  years  old  requires  no  proof     ..... 
whether  this  rule  applies  to  deeds  of  corporations 
estoppels  by.    (See  EstoppeU)  .        .        .        •        . 

waiver  or  release  of,  can  only  be  effected  by  deed 

admissions  in,  how  far  binding 

receipts  indorsed  ^on,  effect  of 

description  in,  party  not  estopped  from  disputing    . 
recitals  in,  how  far  party  estopped  from  disputing 

when  evidence  of  reputation  ....         .        . 

recitals  of  formal  matters  in,  when  liable  to  contradiction  bj  pazxil 

recited  date  of,  when  liable  to  contradiction  by  parol      .         .        •    .      9^ 

recitals  in  fomily  deeds  and  marr.  settlcmnts.  when  evid.  in  matters  c^ 

pedigree 533 

alterations  in,  presumed  made  before  execution  ....  172,1515 
material  alterations  in,  after  execution,  when  fatal.  (See  AUtratitm)  1514 
blanks  in,  may  be  filled  up  after  execution,  when         .        .        .  1526—152$ 

identity  of,  may  be  proved  by  parol  in  trover  for j?? 

in  indictment  for  larceny  of        .St* 
what  transactions  mast  be  evidenced  by  : —     .        ,        .        ,  817— SS* 

incorporeal  rights 517 

party  enjoying  right  not  protected  from  liability  by  abeencc  c<      ?X? 
tj:ansfer  of  personal  property,  when     .        .        .        ,        ,       6IS»  6» 
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when  not 818,  819 

debentnres,  when  and  when  not 881 

what  contracts,  by  corporations 819 

bj  trading  corporations 821 

when  absence  of,  will  not  protect  corporation  •  .  821 — 825 
distinction  between  executed  and  ezecntory  contracts  .  825—827 
contiactsnnder  Companies  Acts,  1862, 1867    ....  829,830 

Public  Health  Act,  1875 830 

when  agents  must  be  appointed  by  ....••  827 
transfer  of  shares  under  Ck>mp.  CI.  Consol.  Act    .       .        .      827,  828 

sale  of  a  ship 831,832 

apprenticeship  to  sea-service 920 

conveyances  under  7  &  8  V.,  c.  76 .    •      833 

feoffments,  partitions,  exchanges,  leases,  assignments,  and  sur- 
renders under  8  &  9  V.,  c.  106 833,  834 

certificate  of  acknowledgment  of,  by  married  woman,  how  proved  .  1292 
DKFAMATION.  {See  Libel.)  Suits  for,  abolished  in  Ecclesiastical  Cts.  .  811 
DEFAULT,  judgment  by,  admission  of  right  of  action  .        .        .       100, 101,  688 

suffered  by  exor.  or  admor.,  admits  assets 688,  689 

DEFECTS  in  proceedings,  in  civil  causes,  may  be  amended  .        .        .     223 — 242 

in  pleading,  when  cured  by  verdict 103 

in  law  of  evid.  (See  Suffffettwns  for  amending  the  Law  of  Eoid,) 
DEFENDANT,  competent  witness  for  himself  in  civil  causes  .  •  1132, 1133 
compellable  to  testify  for  opponent  in  civil  causes  .  .  .  1132, 1133 
may  be  examined  by  plaintiff  prior  to  trial.  (See  Interrogatoriei) 
if  charged  with  indict,  offence,  incompet.  for  or  against  himself .  1 139, 1 140 
so,  also,  if  charged  with  offence  punii^ble  on  summary  conviction  .-  1141 
in  such  cases  incompetent  for  or  against  co-defendant .        .        .        .1140 

unless  noil.  pros,  be  entered,  or  witn.  be  acquitted 1140 

how  for  competent  in  other  trials.  {S&&  Competency)  .  .1141 — 1144 
DEGRADE,  how  far  witn.  bound  to  answ.  questions  to.    (See  Witm,)    1229—1232 

DELAY  in  claiming  tights,  presumption  from 153, 154 

DELIVERY,  of  deed,  presumption  of 162 

of  goods,  within  what  hours  must  be  made 45,  46 

of  goods,  presumption  respecting 186 

of  goods  to  vendee's  carrier,  when  acceptance  within  St  of  Frauds  .  879 
of  goods,  what  amounts  to  constructive  .....  876 — 880 
of  chattel,  when  necessaiy  to  render  gift  irrevocable  .  .  .  .  819 
of  an  account,  how  far  binding  as  an  admission  that  no  more  is  due  .  719 
of  letter  by  post    (See  Post) 

1>SHAND,  plaintiff  cannot  split  his 1425—1427 

stale,  presumption  against 153, 600,  601 

of  rent,  within  what  hours  it  must  be  made    .        *        .        .        .        44, 45 

wiU  it  waive  a  notice  to  quit  f  .        .        .        •        •        .        675,  676 

I>BMAND  AND  REFUSAL,  presumptive  evidence  of  conversion   .       .    .      185 

necessary  before  court  will  order  inspection  of  documents  . 

verbal  demand  provable,  though  written  demand  also  made 

notice  to  produce  written  demand  unnecessary    . 

X>EM£ANOUR  of  witness,  test  of  his  credibUity 

X>EMI8E  of  incorporeal  rights  must  be  by  deed     .... 

of  real  property,  what  incidents  annexed  to    •        . 

in  writing  not  provable  by  parol  ..*•.. 

X>EUONSTRATION  unattainable  in  judicial  iavestigatloQ 


1264, 1265 
376 
405 
70 
817 
982 
365 
1 
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DBMUBBEB,  what  it  admits 

what  it  BBed  to  admit  in  chancery 691,  €92, 146 

party  may  plead  and  demur  to  same  pleading,  when   .        .         .        •     Ol 

no  amendment  allowable,  if  grounds  for SX 

when  available  to  raise  defence  of  St.  of  Limitations  .  .  .  ErnU 
DENIAL  at  trader's  house  of  his  being  at  home,  original  evidence  .  .  491 
D£NMAN*S  ACT.    (See  ThhU St.  6  &7Y.,c  85}  its prorisions      .       1127— lUl 

DEPOSIT,  place  of.    (See  Chutody) 390—392,  661-^564 

DEPOSITIONS  in  former  suit,  when  second,  evidence.    (See  Second,  Ecid^ 

414 — 42a,  434 
in  same  suit,  when  substituted  for  viyft  voce  evid.  (See  Second,  Ecid.) 

441 — 473,145 

only  evid.  when  parties  making,  not  producible 3<^ 

when  evid.  against  deponent  in  crim.  trial  as  a  sworn  conf  ession  .     757,  TS? 
when  evid.  though  informally  taken,  as  admissions  by  deponent         .    14Ca 

or  to  contradict  or  impeach  witness  .  .  •  ,  14£» 
when  evid.  as  admissions  by  party  who  has  before  used  them  .  .  41£ 
when  admiss.  against  strangers  as  reputation  ....  530, 1465 
foreign  and  colonial,when  admiss.  in  case  of  pris.  escap.  into  this  oonntiy    IdOu 

generally  open  to  what  objections 471 

answers  to  leading  questions  will  be  suppressed 472 

so,  statements  as  to  contents  of  documents  not  produced     .         ..473 

must  be  taken  in  relation  to  our  rules  of  law 451,  473 

when  parol  evid.  of  statement  of  witness  is  ezdnded  by    .         .        3£3, 47> 

is  not  excluded  by    •        •    •     37e 

when  memory  of  witness  may  be  refreshed  by 11S3 

when  witness  may  be  contradicted  by,  in  civil  causes      .         ,      1217—1^19 

in  criminal  cases    .         .  1219 — VSSi 
taken  before  Justices  on  charge  of  felony  or  misdemeanor : —  425—437 

enactments  respecting 4i5,434 

doubts  arising  on  enactment  of  11  ic  12  V.,  c  42  .         .      43S— 433 
statutable  form  of     ...... 

mode  of  taking      ....... 

accused  must  be  chaiged  with  indictable  ofEence  .  .  .  439 
witness  must  be  sworn  in  presence  of  accused        •         .        .     436 

examined  in  like  presence        .        .        .    .     0i) 

opportunity  for  cross-examination 430 

whole  reduced  to  writing,  not  merely  what  is  matetiai  .  .  430 
taken  down  in  first  person  in  words  of  witness  .  «  .  43D 
read  over  to  witness  and  signed  by  him    .        •        .        ..430 

signed  by  Justice •         .        430,432 

transmitted  to  Court .     .      43^ 

if  witn.  be  a  child  or  of  weak  inteL,  ques.  and  ans.  shd.  betaken  down  431 
how  if  taken  in  absence  of  accused  and  read  over  in  his  ptrcsseooe  .  431 
how  if  witness  too  ill  to  have  examination  completed .        *        .         ,433 

how  they  should  be  entitled 4S 

one  caption  sufficient   • •        •        432,733 

mode  of  proving 428»  433,  ISK 

handwriting  of  Justice  need  not  be  proved        .        •        •         .433 

of  disproving 19 

adnussibility  of 42S— 427 

if  witness  dead  or  too  ill  to  travel  .  .  .  .  .  ,  43( 
Buffering  under  temporary  indispoaitioa  •  .  ,4^ 
what  proof  of  sickness  neoeflsaiy  .        •        «        •    ,     iS 
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pennanentlj  insane    •«••..•      427 
kept  out  of  the  way       .......      426 

decision  of  judge  as  to  these  facts,  generally  conclusive   .        .      453 
may  have  been  taken  on  a  charge  technically  different       .        416,  417,  434 
prisoners  are  entitled  to  inspect  at  trial  .......    1254 

may  demand  copies  of,  on  payment  of  small  sum        .        .    1254 
when,  this  demand  must  be  made     ........    1254 

is  oonvict  entitled  to  copy  of^  in  order  to  assign  perjury?  .  .  .  1255 
are  rules  as  to  cro8B.-exam.  witn.  respecting,  still  in  force  7  .  1219—1221 
of  witnesses  under  30  &  31  V.,  c.  35,  s.  6      .        .        .        .        .        ,      435 

taken  before  Coroner — ^mode  of  taking 437,  438 

so  much  evidence  as  is  material  must  be  taken  down  •  •  437,  438 
must  be  certified  and  subscribed  by  coroner  .....  437 
narrative  may  be  drawn  in  third  person       .       •       •       •       •      438 

witness  not  required  to  sign 438 

how  proved 438 

said  to  be  admissible,  though  prisoner  absent   •       •       .       •    •      438 

this  doctrine  doubted 438 

taken  in  Bankrnptey,  proof  and  admiss.  of     .        .        .        .        .    .      439 

as  a  confession  in  criminal  proceedings  ....       757,  758 

taken  by  receiv.  of  wreck  and  justices  with  respect  to  ships  in  distress   439, 

admissibility  of      .        •        ,        •        k 439 

taken  in  Ird.  oncrim.  charge,  effect,  of,  if  witn.  murd.,  maim.,  or  secreted  440 
taken  under  Mutiny  Acts  relative  to  settlem.  of  soldier  or  marine  .  440 
taken  in  India  in  cases  of  misdemeanor  committed  there       •        .  441 — 143 

how  proved 1305, 1306 

in  civil  actions,  the  causes  of  which  have  arisen  there  •      443 
taken  in  the  Colonies  in  cases  of  mifldemeanor  against  slave  trade      .      444 

how  proved  ....        1305, 1306 
of  misdemeanors  by  officers  abroad  in  public  service   •       .       443, 444 

taken  under  1  W.  4,  c  22,  s.  1 444,  445, 1318 

S.4 445,446 

8&4V.,cl05 1318 

commission  may  be  granted  under  this  section,  when  .        •       «        .      446 

not  in  an  indictment .      446 

or  a  criminal  information 446 

not  in  an  enemy's  country  pending  hostilities  .....      446 

order  will  not  be  made  till  after  issue  joined 447 

except  in  very  special  case •      447 

may  be  made  prospectively  with  reference  to  new  trial  .  •  447 
muat  spedfy  place  and  time,  if  foreign  commission        .       .    •      448 

need  not  name  witnesses  or  commiss. 448 

on  what  affidavit  motion  must  be  founded 448 

commission  does  not  require  any  teste 448 

commiss.  may  be  ord.  to  exam,  parties  to  record  if  resid.  abroad      449 
but  motion  for  this  purpose  not  lightly  entertained  •       •    •      450 

oommias.  need  not  be  sworn •       •       •      450 

witness  may  be  examined  on  interrogatories  or  Yiv&  voce  .  .  451 
evid*  must  be  substantially  taken  in  accordance  with  English  law  451 
commiss.  must  substantially  follow  their  instructions  .  .  451,  452 
mode  of  taking  down  evidence  when  interpreter  employed         •      452 

original  documents  must  be  transmitted  home 452 

how  proved 471,1318 
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when  admifflible 468, 4B 

1.  if  opposite  party  consents 4B 

2.  if  deponent  dead 4S3 

3.  if  out  of  jurisdiction «         .      453 

4.  if  unable  to  attend  trial  from  permanent  sickness  or  infirmity     iSI 
how  far  these  rules  are  absolutely  binding  now        •        .         .    .     453 

evidence  on  these  points  addressed  to  judge 4S 

can  affidavits  be  substituted  for  vivft  voce  testimony  f     .        •    .     451 
commissions  to  take,  may  be  granted  by  Probate  and  Divooroe  Dhia.     UB 

corresponding  oomtB  in  IreL     4Si 
by  Ct.  of  Bkiptcy.       .        45S,  4K 
power  of  courts  of  law  to  order  examination  of  parties  before  tziaL 

{See  IwterrogatorUt) 467—40 

taken  under  any  order,  rule,  or  writ  of  commiesion,  must  be  retained 

tO|  and  filed  in,  office  of  Master 4fiS 

how,  if  transmitted  home  through  the  Post-offico     •        .        •    .    ISIS 

taken  in  action  to  perpetuate  testimony  * 40 

taken  in  aid  of  suits  in  foreign  Cts.  ••.«..      1099 — llfll 

in  colonial  Cts. 1101— llOS 

taken  under  Merch.  Ship.  Act  abroad,  how  proved,  and  when  *^™t».    130$ 

taken  under  special  commissions,  how  proved 1317 

taken  in  Chancery,  how  proved ISIS,  1317 

if  ancient 1331 

foreign,  how  proved  under  Extradition  Act 1301 

DEPRIVATION,  sentence  of,  conclusive  on  strangers  as  a  judgm.  in  rem  •  14Qi 
DEKELICTION,  presumption  against,  as  between  owners  and  salvors  .  .  213 
DESCENT.    (See  Pedi^ee) 

DESCRIPTION,  matter  of  essential,  must  be  prov.  as  laid.  (See  Variamee)  27»— 3S2 
of  instrum.  in  indictm.  for  forgery,  what  sufficient        .        •        .    273^  S75 

by  way  of  exception  or  limitation  material IQSl 

is  error  in,  less  important  than  mistake  in  name?    .        .        •       1013, 1014 
falsa  dcmonstratio  non  nocet        ......  1016 — ^1090 

applic.  to  two  subjects,  lets  in  parol  and  declara.  of  intention    •    1006|  100i7 
in  deed,  party  not  estopped  from  disputing  .        .        •        .        .        .114 

DESIGrNS,  seal  of  Registirar's  office  of,  requires  no  proof 13 

documents  in  Registrar's  office  of,  how  inspected         •        •        •        .    1373 

how  proved         .....    1344 
proof  and  admissibility  of  certificates  of  registration  of       .        .        ,    1361 

novelty  of,  question  for  jury 54 

DESTRUCTION,  of  evidence.    (See  SpoUatim) 

of  instrument,  what  proof  of,  sufficient  to  let  in  secondary  evid.       387 — SS3 
admission  of,  by  adversary,  waiver  of  notice        .        .      40^ 

when  plaintilE  can  recover  on  destroyed  bill 394, 385 

when  probate  will  be  granted  of  destroyed  will 334 

of  will,  what  sufficient  to  revoke  it  .....        .         .  894 — 89S 

of  property.    (See  Malicimis  Ir^wrie$) 
DETENTION  OF  WITNESSES,  when  costs  allowed  for  special      .        1<H1,  lOO 
DETINUE,  within  what  time  action  of,  must  be  brought      •        •         •        .        8S 
DEVIATION,  warranty  against,  implied  in  marine  policy        .        ,        .    .      9T8 
DEVISE.     (See  WiU,  Parol  Evid.)  may  be  proved  by  prob.,  when  1468 — 1471 

DEVISEE,  when  presumed  entitled  to  emblements ITS 

may  be  cited  to  Probate  Division,  when 1461 

SOLUTION  of  property  without  convey.,  when  allowod  .        .        ,       847,  M 
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DLIRT  of  deceased  Bolicitor,  when  admiaslble 593 

DICTIONARY,  judge  will  refresh  his  memory  by 30 

DILAPIDATIONS,  repairs  of ,  certified  by  official  suTTcyor      ....    1367 

DILIGENCE,  how  far  question  for  judge  or  for  jury 50 

in  search  for  doc.,  what  will  let  in  sec.  evid.  (See  Lost  Imtrumeni)  388 — 393 
witnesses,  what  sufficient  .....  421 — 424, 454 
attesting  witnesses,  what  sufficient  •       •       •       .    1540 

DIOCESAN,  probate  granted  by,  how  it  used  to  be  defeated    .        ,        .    .    1436 
DIOCESAN  COURTS  m  IRELAND,  seals  of ,  judicy.  noticed     .        .        .        n 
DIPLOMATIC  AGENTS.    (See  Ambassador,  Consul) 
DIPLOMATIC  CORRESPONDENCE,  admissibility  and  effect  of         .        .    1388 

DIRECT  EVIDENCE,  contrast  with  circumstantial 79—84 

dangers  to  be  guarded  against  in . 81—83 

DIRECTORIES,  inadmissible 1488 

DIRECTORS.    (See  Joint  Stock  Cos.) 

bound  to  answer  respecting  frauds  committed  by  them,  when  .  .  1225 
cannot  be  convicted  of  fraud  having  disclosed  their  offences  on  oath  .  1225 
DISCHARGE  of  witn.  improperly  arres.,  motion  for,  to  what  Ct.  made  1120, 1121 
within  what  time  it  should  be  made  •••••..  1121 
disobedience  of  order  for,  renders  sheriff  liable  to  trespass  .        .        ,    1123 

of  a  contract  under  seal,  how  effected 953 

of  a  statutory  written  agreement,  by  parol,  how  far  .  ,  .  954  955 
of  a  written  agreement  at  common  law,  by  parol,  how  far  •  .  ,  954 
proof  and  effect  of  certificate  of,  in  cases  of  assault     ....    1355 

of  petty  larceny      ,        ,    .    1356 
on  trial  of  juvenile  offenders   .       .    1357 

of  jury,  effect  of .    1441 

DISCLAIMER  of  gift,  may  be  by  parol 319 

of  lease  and  of  unprofitable  property  by  trustee  of  bkpt .        .        .  846  847 
I>ISCLOSURES.     (See  Privileged  Communications) 

I>ISCOY£RY,  will  not  be  compelled  in  aid  of  prosecuting,  or  defend,  indict.    1264 

when  it  would  subject  party  to  prosecution, 

penalty,  or  forfeiture I233 

exceptions  to  this  rule         •        ,      1225 1227 

statutable  powers  of  enforcing  at  law  : — 457—468 

as  to  existence  and  contents  of  docs.  (See  Private  Writings)  1489—1511 

how  to  be  ascertained         .       .       .        1499^  25qq 

form  of  affidavit     •       • ,       ,    1500 

documents  in  party's  custody  or  control 1500   1501 

when  documents  in  joint  possession  of  party  to  action  and  a  stranger  1501 
what  infonnation  affidavit  of  documents  should  contain       .        ,        .    1502 

penalty  for  non-compliance  with  order  for ][5Q5 

provisions  for,  in  County  Courts 1507-1510 

under  Friendly  Societies'  Acts     .        ,        .       ,       .       .1510 

as  to  facts  known  to  opponent.    {^&e»  Interrogatories)      .         457 4^3 

X>ISCBBDIT,  how  far  party  may  throw,  on  his  own  witn.  (See  Witnesses)  1198, 1199 

bow  far  witn.  may  throw,  on  himself •       «    1130 

of  husband's  testimony  by  wife 1150 

I>ISCRBPANCIES  In  evidence,  effect  of 74—76 

I>ISCBETION  OF  JUDGE,  in  allow,  amendm.  shd.  bo  HberaUy  exercised  227,  247 

when  controllable  by  court 239 

in  refusing  amendments,  decision  of  judge  generally  final  .  ,  ,  239 
in  deciding  on  right  to  begin,  how  far  controllable  by  court  .  ,  .  853 
as  to  recalling  witnesses ,       ,    I243 
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DI3CBBTI0N  OF  JVDQE-^ontiiwed. 

as  to  confronting  witnesses 1S44 

as  to  e.xamining  young  children .    lUC 

in  regulating  the  mode  of  examining  witnesses        .        .        .         .    .    1173 

DISEASE,  declaration  of  patient  as  to,  admissible y( 

DISGRACE,  how  far  witness  bound  to  answer  questions  tending  to  his    1229— ISS 

DISHONOUR.    {Bee  BiU  of  ^xehtmge) 

DISMISSAL.    (See  DUoluirge)  of  summons  at  chamberB,  effect  of  .  •         .    .    14€S 
of  application  at  petty  sessions,  effect  of     ...        ,  1442, 1443^  1I6C 
of  suit  without  hearing  evidence,  effect  of        .        .        .        .         .    .    1441 

of  suit  in  Ecclesiastical  Court,  effect  of 1444 

DISPARAGEMENT  of  own  title  by  person  in  possession,  admissible  680-«83 

as  against  both  privies  and  strangers  •        .     o«0 
but  must  be  of  his  title  merely,  and  not  of 
the  estate         ....         .         .383 

DISPUTABLE  PRESUMPTIONS.    {Bee  Pretumptians) .       .        .         .    125.  US 

DISSENTERS,  registers  of,  what  in  custody  of  Registrar-Oenezal .         .        .    1JC7 

how  inspected ]3^ 

when  admissible.  (See  Non^Paroehial  Segttiers)  .  .  .  .  1340 
inscriptions  in  burial-ground  of,  admissible  in  pedigree  cases  •         .    .     553 

number  of  meeting-houses  of,  as  registered l)$v 

effect  of  catifi.  of  registration  of  meeting-bouses  of         .        .       1359,  YH^ 

DISSOLUTION  of  partnership  proved  by  notice  in  (Gazette  or  new8{>aper     .    1391 
inference  must  be  raised  aliunde  that  party  has  read  the  notice  .  '     .1391 

how  this  may  be  done .    «    lOl 

of  Parliament  does  not  justify  arrest  of  member  when  ....  4? 
of  marriage.    (See  Divorce) 

DISTANCE,  measured  as  the  crow  flies 24,23 

evidence  respecting,  liable  to  error g3 

DISTRESS,  warrant  of,  to  enforce  payment  of  rate,  when  action  lies  against 

justice  for  granting 139; 

putting  in,  for  rent,  when  waiver  of  forfeiture  ....  67S,  678 
when  mortgagor  may  put  in,  as  bailiff  or  mortgagee  .  .  .  isi,  ]S5 
in  action  for  excessive,  effect  of  not  guilty  by  statute        .        .    .      293, 94 

lodger's  goods  how  protected  from 91f 

recent  Act  for  Amending  Law  ol    (See  Ikhle  iS^.  34  &  35  V.,  c.  79) 

DISTRIBUTIONS,  book  of,  how  far  evid HTC 

DISTRIBUTIVE  ISSUES,  power  of  finding 9S1 

instances  of 

DISTRICT  REGISTRY  OFFICE.    (See  Land  BtgUtry  Office) 

seal  of,  judicially  noticed  .*...«••.       13 

DITCH,  presumption  as  to  ownership  of 137 

DIVIDENDS,  apportionment  of 159 

DIVINE.    (See  Parson) 

DIVISIBILITY,  of  issues.    (See  Distributive  Issues) 

of  demands  by  plaintiffs 1425 — ^143T 

of  cause  of  action  in  county  court 1426, 1427 

DIVORCE,  does  not  make  communica.  between  husband  and  wife  less 

privil^ed  ..••.«..w*,.     C^ 
presumption  of  bastardy  arising  from    ....••         .      123 

on  bill  for,  how  far  wife's  letters  were  admissible C44 

in  suit  for,  by  reas.of  adultery,  how  far  wife*s  confess,  admia  644, 645, 73S,  729 
how  far  acts  of  adultery  subsequent  to  petition  evidenoe  •  313 
parties  to  record  and  their  wives  are  admiagible  witneasM  .   1I3S 
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but  not  bound  to  answer  questions  respecting  adultery   .    .    1138 

sentence  of,  is  a  judgment  in  rem 1401,1402 

as  such,  conclus.  of  fact  adjudica.  as  against  strangers     1402,  1403 

is  it  admissible  in  a  criminal  proeecution  ?    ....    1406 

foreign  sentence  of,  its  effect 1446, 1447, 1453 

DIVORCE  AND  MATBIMONIAL  CAUSES  COURT,  seal  of,  judi.  noticed        10 
docs,  in  cause  in,  taken  or  sworn  abroad,  how  proved      •        .        ,    ,        21 

powers  of,  judicially  noticed •        .        •        28 

notice  to  admit  documents  in,  not  now  required 649 

are  wife's  admissions  of  adultery  evidence  in  ?    .        .       644,  645,  728—730 

commissions  to  examine  witnesses  granted  by 455 

attend,  of  witn.  before  such  commiss.,  how  enforced     .        .        .        ,    1097 

common  law  rules  of  evid.  observed  in ,      811 

competency  of  parties  to  suits  in,  as  witnesses 1138 

attendance  of  witnesses  before,  how  enforced  1083 

allowance  of  costs  for  witnesses     ••••....    1038 
what  decisions  of,  judgments  in  rem 1401, 1402 

DOCK- WARRANT,  delivery  of,  vests  goods  sold,  when  ....      879 

DOCTOR.   {See  Medical  Man) 

DOCUMENT.  EVID.  ACT,  1846.    (See  Thhle  8t.S&9  V.,  c.  113)  .        .      14—18 

DOCUMENT.  EVID.  ACT,  1868,    (See  Ihhle  St.  31  &  32  V.,  c.  87)    .     1281, 1388 

DOCUMENTS.    (See    Writing*,  Notice  to  Produce,  Public  Records  and 
Documents^  Private  Writings) 
coming  from  abroad,  stat.  provisions  concerning 1304 

DOG,  presumption  as  to  ownership  of         .        .        .        .        .        .        .    .      141 

wonying  sheep,  cause  of  action  in  England,  Scotland,  and  Irel.,  when      141 
ownership  of,  when  presumed 141 

DOMESDAY-BOOK,  what  it  contains 1474,1476 

where  deposited 1249 

how  inspected 1246, 1247 

how  proved       ...» 1286 

admissibility  and  effect  of .       •    1474 

DOMESTIC.  (Seie  Stnxant) 

DOMICIL,  presumptions  respecting 215 — 217 

declarations  at  time  of  changing,  admissible  as  part  of  res  gestas     .  499,  500 

DONATIO  MORTIS  CAUSA  passes  no  property  without  delivery        .       818,  819 
requires  actual  contemplon.  of  death 818,  819 

DONEE  of  personal  chattels,  when  title  complete 819 

DORMANT  PARTNER.    (See  Partner) 

DOUBLE  PORTIONS,  presumption  against 1024 

no  presumption  against,  recognised  in  Scotland   .        .        .        .       •    1024 

DOUBT,  benefit  of,  given  to  prisoner 126 

DOWER  may  be  barred  by  Stat,  of  Lim 90 

DOWN  SURVEY,  admissibility  and  effect  of 1476 

DRAFT.    (See  Cheqtte,  Banker's) 

DRAINAGE  ACTS  in  Irol.,  notices,  &c.  under,  proved  by  Gazette        •       •    1390 
orders  under,  how  proved ,    1348 

DRAMATIC  PIECE,  what  constitutes  representation  of,  question  for  jury  .        60 
onus  of  proving  consent  of  owner  to  perform   •••.••      346 

DRAWER.    (Gee  BiU  of  I^ohange) 

acceptor  estopped  from  disputing  signature  of      .        .        .       .       .712 
may  dispute  indorsement  by 713 

DBEAM,confo8eions  made  while  talking  in  a        •       *       •       t       •       •      789 


1628  INDEX. 

DRUGGISTS,  registration  of,  how  proved 13S9 

DRUNEENNE  SS,  confessions  obtained  by  making  prisoner  dmnk,  adminsihle     738 

incompetency  of  witness  from 1154,1155 

of  attesting  witness  renders  attestation  invalid €^ 

DUBLIN  GAZETTE.    (See  OazetU) 12S3 

DUCES  TECUM.  (See  Snhpatna,  Attendance  of  Witneuet)  ...  109 
DUCHY.    (See  ComwaU,  Laneatter) 

DUES,  presumed  legal  from  long  enjoyment  .  .  .  .  •  •  1461, 147 
DUE  DILIGENCE,  how  far  question  for  judge  or  for  jury  •  .  .  •  oO 
DUEL,  persons  present  at  and  countenancing  may  refuse  to  answer  qneatioiis 

on  indictment  for  murder •        •        •    1S4 

DUMB  witness  competent,  if  proved  to  have  capacity        .        .        .        1165,  lUS 

examination,  how  taken llfiS 

DUPLICATE  ORIGINALS,  what  they  are 3T8,  %4 

each  considered  primary  evidence 373, 3St 

all  must  be  accounted  for,  before  second,  evid.  of  one  can  be  giren    357^  39S 

notice  to  produce,  when  uimecessary lOi 

DURATION  OF  LIFE,  presumption  as  to 204-^11 

DURESS,  admissions  made  under  illegal,  not  recdvable         .... 

under  legal,  receivable 6€8; 

confessions  made  during  illegal,  whether  admissible    .        .        .        .741 
instrument  may  be  defeated  by  parol  proof  of  being  obtained  bj    .    .     949 

party  not  estopped  by  deed  obtained  by 110 

DUTIES.    {Seelhinctionso/Jud^eand  Jury) 

instances  of  amendment,  where  duties  misdescribed  on  record   •    •  232 — 234 
DWELLING-HOUSE,  on  indictm.  for  stealing  in,  maliciously  firing,  notonsly 

demolish.,  or  house-breaking,  place  must  be  proved  as  laid  .  .  36^ 
on  indictment  for  stealing  in,  prisoner  may  be  convicted  of  larceny  .  257 
acquittal  for  stealing  in,  bar  to  indictment  for  larceny  .  .  .  .  1431 
is  an  acquittal  for  larceny  a  bar  to  indictment  for  stealing  in  ?    .        •1431 

DYING  DECLARATIONS,  why  admissible 

only  admissible  where  death  of  declarant  subject  of  charge,  and  cir- 
cumstances of  death  subject  of  declaration 

admiBsibility  of,  question  for  judge 34 

why  limited  to  cases  of  homicide €07 

inadmissible,  where  declarant,  if  living,  would  have  been  inoosnpetent 
from  imbecility  or  tender  age        ...•••         •     .      308 

of  felo-de-se  admissible  against  accomplice  ......      €QS 

of  wife  admissible  against  husband  charged  with  murdering  her      .     .      60$ 
declarant  must  have  been  in  actual  danger  of  death  and  aware  of  bis 

danger,  and  death  must  have  ensued COB 

the  esdstence  of  these  facts  must  be  decided  on  by  judge     •        •  34,  €09 

Scotch  law G3 

declaration  must  relate  facts,  and  not  opinions,  and  be  relevant  to  tSBoe     €10 

must  be  completed •    ,     €11 

if  taken  in  writing,  must  writing  be  produced  ?  ,        .611 

need  not  be  taken  in  writing         .       ,        ,        .        ..€12 
may  be  in  answer  to  leading  questions      .        •        «        .      €11 
if  informal  as  a  deposition,  still  admissible    •        .        ,    ,     GS 
admissible  for  accused,  as  well  as  for  prosecutor  .        .        .        .        .     €11 

value  of GS 

is  diminished  by  want  of  cross-examination  ....  G08,  G3 
EARNEST,  to  bind  a  bargain,  when  sufficient  under  St.  of  Fiaada  •  .  ,  S3S 
EASEMENT,  must  be  created  and  assigned  by  deed     •       •        ,*      ,        •817 
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how  affected  bj  Prescription  Act     ..•••.       91 

how  fur  §  4  of  St.  of  Frauds  applies  to         ...        .  870,  871 

admiffiioii  of,  by  tenant  not  binding  on  landlord 588 

presomption  as  to  right  of  support  from  adjoining  land .       •        .    .      138 

house   .       •       138, 139 

subjacent  soil       •        .        .138 

lower  Btoiy      .        •       •    •      138 

EAST  INDU  COMPANY.    (See  India.) 

deposit  and  transfer  books  of ,  how  inspected       •       •       .       •       .    1268 

how  proved 1337 

admissible  as  public  docs.     .        .       ,    1330 

correspond,  between,  k  Board  of  Control,  priyileged  from  disclosure  .      797 

ECCLESIASTICAL  CENSUBE,  witn.  not  bound  to  ans.  ques.  subjecting 

him  to 1223 

ECCLESIASTICAL  C0X7BTS,  now  shorn  of  much  of  their  jurisdiction       810,  811 

powers  of,  judiciallj  noticed 29 

number  of  witnesses  required  in 810,811 

attendance  of  witnesses  before,  how  enforced  .        .        .        1083, 1084 

seal  of  Prerog.  Court  of  Canterbury,  judiciallj  noticed        ...        10 

proof  of  judicial  proceedings  of        .......    .    1294 

in  proving  judgment  of,  what  preliminaries  must  be  put  in         .  •      .    1315 

when  judgment  of,  provable  by  putting  in  minute  book  .        •        .    •    1312 

decrees  of,  when  judgments  in  rem 1402 

and  as  such,  how  far  binding  upon  strangers .       ...    1403 

how  far  binding  in  criminal  mattcra        .        .    1406 

sanity  or  insan.  of  test,  was  provable  in,  by  evid.  of  treat  by  relatives  .      492 

wife's  confessions  were  how  far  evidence  in 645 

comparison  of  handwriting  allowed  in 1550 

witnesses  protected  from  self -crimination  in 1223 

exemplification  of  probate  or  letters  granted  by,  admissible  to  prove 

title  of  executor  or  administrator 383 

Act-book  of  Prerog.  OflSce,  or  copy,  admissible  for  like  purpose  .        .      383 

KCCLESIAST.  DILAPIDA.  ACT,  1871.    (Sec  Ihble  iSSf.  34  &  35  V.,  c.  43) 

repairs  of  dilapns.  certified  by  surveyor        .•••..    1367 

ECCLESU8TICAL  LAW,  judicially  noticed 4 

KCCLESIAST.  LEASES  AND  DEEDS,  how  proved  under  certain  Acts     .    134& 

KCCLESUSTICAL  SURVEYS.    (See  Terriers) 

KDINBURGH  GAZETTE.     (See  Gazette) 1283 

EDUCATION.    (See  Elementary  Education  Act) 

EJECTMENT,  count  in,  for  several  messuages  may  be  taken  distributivcly  263,  264 

in  action  of,  plaintiff  must  rely  on  own  title 143 

possession  sufficient  title  against  wrong-doer        .        .    .      143 

how  defendant  may  entitle  himself  to  begin    .        .        .     347—349 

deft,  may  refuse  to  answer  interrogs.  when  his  answer  would 

incur  forfeiture  of  his  lease 462 

judgt.  in,  evid.  for  or  agst.  plff.,  in  action  for  mesne  profits    1412,  1419, 1420 

BO,  in  second  ejectment  for  same  premises  against  same  deft.    .    1412 

ELECTION,  when  prosecutor  will  be  put  to,  in  cases  of  felony     .        .     307 310 

when  not 807 — 310 

indict,  for  embezzlement  or  larceny  may  charge  three  acts,  when      808,  309 

counts  for  stealing  and  receiving  may  be  joined       ....   309,  310 

proper  time  for  putting  prosecutor  to 310 

doctrine  of,  docs  not  apply  to  misdemeanors 307 
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ELECTION— 0Mi^m«A2: 

by  trustee  of  bkpt.  to  diaclaim  lease  or  other  property         •        .       846, 847 
ELECTION  BBIBEBT.    (See  BHbery) 

ELECnON  PETITIONS,  in  Ct.  for  trial  of,  attend,  of  witn.  how  enforoed .    1079 

Bcale  of  costs  to  witn.         .         .    103S 
witn«  when  indemnified        •    .    UX 

decl.  of  Toter  against  own  yote,  evid. C37 

certificate  of  indemnity  granted  to  witn.,  its  effect I3S8 

witnesses  might  be  sworn  in  committee  on  ...        .         .    1081, 1063 
ELEMENTABY  EDUCATION  ACT,  1870.  (See  Ihble  A.  33  &  34  V.  c:  75) 

notices  respecting  may  be  sent  by  post ISS 

minutes  of  meetings  under,  admissibility  of Iti<3 

certificates  of  Education  Department  granted  imder  ....  liS9 
inspection  of  books  of  School  Boards  under  .  •  .  •  1369, 1S7D 
orders  and  regulations  issued  by  Edu.  Depart.,  how  proTcd  .  13S1 — 1£(3 

EMBEZZLEMENT,  three  acts  of,  may  be  charged  in  one  indict.,  when    .  30S,  309 
on  indictment  for,  when  sufficient  to  aXlege  and  proTe  generally  that 

money  was  embezzled «    .     272 

trial  for,  bar  to  indictment  for  larceny  on  same  facts  ....  1490 
trial  for  larceny,  bar  to  indictment  for,  on  same  facts  .  .  .  .  14SS> 
agents,  solicitors,  bankers,  &c.,  cannot  be  convicted  of,  if  they  hare 

disclosed  their  offences  on  oath 122S,  123S 

EMBLEMENTS,  presumption  respecting  title  to 173 

what  crops  do  not  fall  within  law  of $74 

EMIGRANTS,  rules  of  trustees  of  docks  concerning  landing  of,  how  prored  ISSS 
ENCROACHMENT,  on  waste  by  tenant  presumed  to  be  for  hmdlord  .  .  140 
ENDOWED  SCHOOLS  ACT,  1869.    (See  Thble  Stat,  32  &  33  V.,  c  66) 

endowed  schools,  charity  commiss.  may  enforce  attend,  of  witn.  in  cases 

respecting ni>} 

schemes  for,  presumed  duly  made        •        .        .    .       S^ 

notices  respecting,  may  be  sent  by  post 15iS 

ENFORCING  ATTEND.  OF  WITNESSES.    (See  Attend,  qf  Witnestet) 
ENGINEERS,  testimony  of,  deserves  little  credit      .        .        .         .         .    .  74»  !4 

ENGLISH  INFORMATION,  in  suits  by,  in  Court  of  Ex.,  attend,  of  wit. 

before  special  examiner,  how  compelled 107$^  1079 

ENGRAVED  FAC-SIMILE  of  name,  when  sufficient  signature        .  860,  ^1 

ENGRAVINGS  on  rings  admiss.  in  matters  of  pedigree  .        .         .        .     3^4 

ENJOYMENT,  inference  of  legal  right  from 140— li» 

no  presumption  of  conveyance  to  charitable  uses  from         .         .        .      16 
ENQUIRIES.    {Bee  Inqniriss) 
ENROLMENT,  of  documents,  when  necessary :—      .        .        .         .  935—919 

under  Mortmain  Act fS 

deeds  of  relinquishment  by  parsons 935 

bargains  and  sales,  when        .        . , 93; 

warrants  of  attorney  and  cognovits,  when  .  .  .  933^  sX 
judge's  order  to  sign  judgment,  when  ....        933^  sx 

bills  of  sale  of  personal  chattels,  when 93t 

deeds  relating  to  crown  revenues $% 

assur.  under  Act  for  abolish,  fines  and  recoveriea,  when  93S,  9S7 
life  annuities  before  1854,  and  since  ....  937— 9S 
contracts  between  solicitors  and  their  clerks     •        .        ,     .      999 

documents,  when  allowable  : — 93$s^  940 

registrations  in  Yorkshire  and  Middlesex $(t) 

deeds  relating  to  charities •     fli< 
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awardB  under  Inclosnre  Acts 940 

of  document,  does  it  dispense  with  calling  attesting  witnesses  7  .    1538 

of  annuity  deed  will  be  presumed,  when 161, 162 

want  of,  in  case  of  annuity,  cannot  be  set  up  by  grantee  .  .  •  706 
of  conyeyanoe  for  charitable  uses,  no  presumption  in  favour  of  .  •  162 
of  deeds,  &c.,  proof  of  :— 1378—1376 

1.  by  producing  instrum.  with  indorsem.  of,  signed  by  r^strar     1373, 1374 
rule  applied  to  bargains  and  sales  enrolled  under  27  Hen.  8,  o.  16        •    1374 

to  leases  within  Duchy  of  Lancaster  ....•••    1374 

to  indentures  under  Mortmain  Act 1374 

to  instrum.  enrolled  in  Duch.  of  Ciomwall  or  Lancaster    .       •    .    1374 

in  Petty  Bag  Office 1375 

in  Chan.  Enrolment  Office  •  .  •  •  1374 
to  deeds  as  to  Crown  lands,  enrolled  in  I^nd  Revenue  Office  •'  1374 
to  deeds  and  wills  registered  in  Yorkshire  or  Middlesex       .    1375, 1376 

2.  by  office  copies,  when 1376 

rule  applied  to  docs,  enrolled  in  Chan.  Enrolment  Office      .       .       •    1377 

ip.  Duchies  of  Cornwall  or  Lancaster      •    1377 
in  office  of  Charity  Commiss  .       .     940, 1376 

to  instruments  registered  in  Dublin 1378 

to  judgment  mortgage  in  Ireland 1379 

to  bargains  and  sales  in  Yorkshire,  perhaps      •       .        .        1380, 1381 
to  parsons*  deeds  of  relinquishment,  how  far        ...       .    1380 

3.  by  examined  copies,  when    . 379, 1380 

4.  by  office  copies  examined,  when 1380 

5.  by  office  copies  attested,  when 1381, 1531 

copies  generally  inadmiss.  as  primary  evid.  to  provo  cont.  of  deeds    378,  379 
gen.  admiss.  as  secon.  evid.,  only  against  party  register,  and  his  privies      379 

exception  to  these  rules 379, 1380 

of  leases  granted  by  Crown,  admiss.  as  primary  evid.  of  their  contents      379 

so,  of  leases  granted  by  Duke  of  Cornwall 379 

Office  in  Chancery,  seal  of,  judicially  noticed 10 

KNTRIES,  when  may  be  used  to  refresh  memory.    (See  Mem4mf)     .      1179—1187 
of  births,  deaths,  and  marriages  in  books  by  relatives,  evidence  in 

matters  of  pedigree 552 

in  account  books,  against  interest,  admiasible  when  party  who  made 

them  is  dead.    (See  Jnt^resre) 359,569—580 

in  books  of  deceased  persons,  when  admiesible  for  successors  •       .  583,  584 

SO  years  old  require  no  proof 106 

made  in  course  of  office  or  business,  when  admissible.    (See  Conrte  of 

Office  or  Bvtineas) 592—600 

made  by  party  himself  in  his  own  shop  books,  admiss.  in  America      .      600 
so  by  civil  law,  and  by  laws  of  France  and  Scotland   .       .        »     602—604 

so  in  taking  accounts  in  Chancery,  when 602 

not  admissible  at  common  law      ........      660 

but  admiss.  by  statute  law,  *emble 600 — 602 

reading  of  some,  does  not  let  in  other  distinct  entries  in  same  book     •      620 

KNTOY.    (See  Ambauadcr) 

KQinXABLE  MOBTGAQE,  by  deposit  of  deeds,  not  within  St  of  Frauds   .      870 

KQUITY.    (See  C7Aafi^^ry  i>iVW<m)  rules  of,  judicially  noticed     ...         4 

rules  of,  to  be  acted  on  in  all  courts 4, 704 

conflicting  with  rules  of  law,  must  prevail 4 

person  having  a  secret,  standing  l^ 702 
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EQUITY— contitiued, 

parol  evid.  admissible  to  rebut  an.    (See  Behvtting  an  Eq%^)    1Q2)-1(9( 
EQUITY  PROC.  ACT,  1852.    (See  TaJfU  St,  15  &  16  V.,  c.  86) 

1867,  for  Irel.    (See  TalfU  iSC.  30  &  31  V.,  c,  44) 
EQUITY   OF  REDEMPTION,  contract  to  conTey,  within  §  4  of  St.  of 

Frauds •        •       •      .    SS9 

ERASURE.    {^:&^  AUeratiofu) 

what  has  been  written  over  is  question  for  judge  .        •        •       •      •     tt 

when  solicitor  cannot  give  evidence  as  to 79 

ERROR,  pendency  of  proceed,  in,  will  not  prey.  judg.  from  acting  as  a  bar  lifi 

in  proceedings  in  civil  causes  may  be  amended !S 

ESCAPE,  sheriff  no  longer  liable  to  action  for 13M 

in  action  against  marshal  for,  he  might  dispute  legality  of  custody    .    ill 

could  he  be  forced  to  prod,  writ  for  inspectioa?  liSi 
proof  and  effect  of  foreign  and  colonial  depos.,  where  priaoner  escapei 

into  this  country .  130S 

ESCROW,  effect  of  alteration  in  instrument  delivered  as  an    .        .       .  .  ISS 
whether  deed  delivered  as  an,  question  for  jury  .        .        .        .      54, 1S3( 

unless  question  turn  on  writings  . M 

delivery  of  deed  as  an,  provable  by  parol 94S 

ESTOPPEL,  nature  and  principles  of 1« 

must  be  certain  to  every  intent KX 

binds  parties  and  privies.    (See  Privies) lOff 

even  as  against  the  rights  of  the  revenue 711.712 

exception  as  to  privies 1^ 

three  classes :  by  deed — of  record — in  pais      .        .        .        ,       .  107, 108 

must  be  specially  pleaded,  when 108, 198 

abolished  by  New  York  Code IW 

hydeed:— IC^IK 

party  not  estoppel  from  avoiding  his  deed  by  proving  illegali^  .  109.  It9 
trusteed  for  public,  when  estopped  from  disputing  their  deeds  .  HO.  IH 
party  estopped  from  disputing  convey,  which  he  executed  when  heir  111*1^ 
party  not  estopped  from  disputing  mere  description    •        .       .      .    ^^ 

how  far  party  estopped  by  recitals 112— IW 

must  be  reciprocal 115,  6S4^6£iS,  71^ 

deed  that  can  take  effect  by  interest  shall  not  take  cfiEect  by       .      .    H^ 
(ff  record,    (See  Public  Becords  and  Domtments) 

in  pais,    (See  Admissions) ll^-U^ 

tenant  how  far  estopped  from  disputing  landlord's  title  .  .  116—1^ 
if  landlord  devisee,  tenant  cannot  show  devisor  insane    •        .       .   .    U' 

unless  in  clear  case  of  fraud U* 

course  for  tenant  to  puisne  is  to  yield  up  premises  and  bring  ejectm.  H' 
even  where  landlord  shows  a  jnt.  or  eqnit.  title,  tenant  cannot  avail 

himself  of  it '.        .       .    .    H^ 

if  landlord  a  corpora.,  tenant  cannot  rely  on  occupation  wiiboat  deed    U* 

rule  applicable  in  trespass  as  well  as  ejectment U' 

rule  extends  to  party  coming  in  under  tenant 11^ 

and  to  lodgers,  servants,  and  licensees     •        .       .      .    i^ 
tenant  may  show  that  landlord's  title  has  expired    .         ,        .       .  11&  H* 

or  that  he  had  none  at  a  previous  time U' 

or  may  rely  on  eviction  by  title  paramount H^ 

tenant  only  estop,  from  denying  title  of  party  who  gave  him  posBon.  118,  IW 

what  constitutes  a  letting  into  possession 119, 1^ 

EUNDO,  morondo,  et  redeundo.    (See  ArrcH) 1114-U2* 
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EVICTION,  by  titie  pftramonnt,  temmt  may  ahow 119 

EYIBBNCE,  definition 1 

not  misceptible  of  demonstration 1 

competent  or  admiadble,  what .    •         2 

aatiflCBctory,  or  sofficient,  what 2 

admifldbility  of,  question  for  judge 2,  34 — 37 

effect  of,  question  for  jury 2 

presumptlTe.    (See  PretumpHont) 86 — 220 

general  rules  goYeming  production  of 221 

must  correspond  with  allegations,  but  sufficient  if  substance  of  issue 

proved.    ( Variance^  Amendvwnt) 221 

must  be  confined  to  points  in  issue.  (See  Jtme,  General  June) .  .  283 
of  collateral  facts,  how  far  admiss.  (^^&&  Collateral  I\ict$)  296—306,310—319 
of  character  of  party,  when  admiss.  (fiee  Charaeter)  .  .  319—331 
of  witness,  when  admiss.  (See  Character)  330,  331, 1237—1243 
on  whom  the  burthen  of  proof  lies.  (See  Onu*  Frobandi)  ,  .  332 — 865 
best,  always  required.  (See  Beit  Ihndenee)  ....  356—886 
secondary,  when  admissible.  (See  Secondary  Ecidenee)  .  .  387—476 
addressed  to  senses,  most  satisfactory.  (See  Insyeetion  by  Jury)  477 — 485 
hearsay,  generally  inadmissible.    USea  Uearuiy)  .        .        486—516 

except :  1.  in  matters  of  public  and  general  interest.  (See  PMio 

and  General  Interest,  IM  Mota)     ....    617 — 589 

2.  of  pedigree    (See  Pcdi^ee,  Lis  Mota)    .        .  540—559 

3.  of  andept  possession.    (See  Ancient  Posseuion)       .    560 — 567 

4.  declarations  against  interest.    (See  Interest)  .        .       568 — 591 

5.  in  course  of  office.    (See  Course  of  Office  or  Business)    592 — 604 

6.  dying  declarations.  (See  Dyin^  Declarations)  .  .  605—612 
admissions,  when  evidence.  (!&e/&  Admissions) ,  .  .  .  613 — 721 
confessions,  when  evidence.  (See  Confessions)  ....  722—763 
what  excluded  on  grounds  of  public  policy.  (Sec  Privileged  Commu,)  764 — 800 
when  more  than  one  witness  necessary,  (^^eib  Nwiiber  of  Witnesses)  801 — 814 
what  transactions  must  be  evidenced  by  deed.    (See  Deed)     .    .    817—835 

by  writg.  signed  under  St.  of  Frauds.    (^&q  8t,of  Frauds)    835—880 

by  will 881—901 

by  writing  signed  under  Ld.  Tenterden*s  Act.    (See  Ld^ 

Tenterden's  Act) 901—917 

by  writings  under  other  Acts.  (See  Writings) .  .  .  •  915 
what  instruments  must  be  attested  by  witnesses.    (See  Attesting 

Wttnesses,  mUs,  Warrant  cf  Attorney)      .       881,  927—934, 1580, 1531 

must  be  enrolled 935—939 

may  be  enrolled 940 

parol,  inadmissible  to  vary  writings.  (See  Parol  Etidence)  .  941 — 966 
admissible  to  explain  writings.  (See  Parol  Evidence)  .  966—1027 
enforcing  attend,  of  witnesses.  (See  Attendance  of  Witnesses)  1028 — 1118 
witnesses  protected  from  arrest.  (fieQ  Arrest),  .  .  .  1114 — 1124 
competency  of  witnesses.  (See  Competency)  .  .  .  1125—1170 
examination  of  witnesses.  (See  Witnesses)  ....  1171 — 1244 
inspection,  proof,  admissibility,  and  effect  of  public  records  and 
documents.    (See  Public  Records  and  Documents)    .        .        1245—1488 

of  private  writings.   (J^efi  PrirateWritings)    1489 — 1557 

proof  of  handwriting,    (^lei^  Handwriting)       ....    1545—1557 

practical  rules  as  to  time  and  mode  of  objecting  to : —  .        .        1557, 155S 

when  evidence  offered  for  particular  purpose  is  inadmissible  for  that 

purpose,  but  admissible  generally     ....«.•    1658 
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EVIDENCB— em^MMMl. 

when  inadmiadble  eridence  is  ze(»iTed  at  tnal  withoiit  objectioii  .  .  159 
natnro  of  objection  to,  most  be  distincUy  stated  at  trial  •  .  .  ISB 
when  evidence  rightly  rejected  on  groond  on  which  tendei«d,  is  ad- 

missible  on  another  groand 1658, 15B 

when  rejected  at  trial,  there  should  be  a  fonnal  tender  to  judge     .    .    15S9 

effect  of  improper  admission  or  rejection  of 1559 

court  of  appeal  may  receiye  further 150 

practice  as  to  calling,  in  reply S5(>  g 

foreign  rules  of,  cannot  affect  proceedings  in  this  country       .        .     €$-€) 

EXAQGEBATION,  ground  for  suspecting  witness 7v 

women  addicted  to 71 

EXAMINATION  of  witness  vivA  Toce.    (See  mtneu)       .        .         .  1171—1144 
of  witness  by  justice  or  coroner,  or  by  commiss.    (See  I}ejfanti0ms) 
of  prisoner  by  justices  or  coroner.    (See  Q»^em4m)  .        .        .      743—7^ 
when  formally  taken,  excludes  parol  evid.  of  prisoner's  statement      .     98 
infonnal,  may  refresh  memory  of  party  who  wrote  it      .         .        .    .     73S 

if  used  as  an  admission,  whole  must  be  read CS 

of  parties,  prior  to  triaL  (See  Gfmmisi,^  Inteirogatitriet)  .  .  45»— 49 
in  bankruptcy.    (See  Banknq^tey) 

under  Poor  Law  Acts,  need  not  hare  separate  caption  to  each  .  .  T31 
of  soldier  or  marine,  as  to  settlement  under  Mutiny  Acts  .  .  .  44j 
of  witnesses  in  aid  of  suits  in  foreign  courts    .       .        •        .      1099— Udl 

in  colonial  courts       •       .        .        .  1103,110 

EXAMINED  COPY.    (See  Copy) 

EXAMINER  IN  CHANCERY,  witness  how  made  to  attend  beforo  .  .  \VX 
witness  attending  before,  priyileged  from  arrest    (See  Arrat^  .        .    lUJ 

has  power  to  administer  oath  to  witness  in  Engl. iar< 

in  Irel i(i:« 

has  no  power  to  allow  party  to  discredit  own  witness      .         .         .    .    lato 

but  leaye  must  be  granted  by  the  court     ....    IM 

how  he  must  act  on  such  occasions IjuO 

EXCEPTION,  burthen  of  proving  in  certain  cases M 

EXCEPTIONS.    {^^  Bia  of  ExccptUnui) 15;^ 

EXCHANGE,  Bills  of.    (See  BiU  qf  Exchange) 

EXCHANGES  under  8  &  9  v.,  c.  106,  must  be  by  deed SS 

of  common  lands  made  by  Ecclesias.  Corp.,  how  prored  .         .        .       1M» 

EXCHEQUER,  judgments  in  informations  in,  are  judgm.'  in  rem.  .        .    IHC 

conclusive,  even  agamst  strangers,  if  convictions     .        -         .     .  1401— IKB 

how  &r  conclusive,  if  acquittals 1114 

witness  to  character  inadmissible  for  defendant  in ss 

remaining,  in  court  aft  ord.  to  withdr.,  periiaps  l^la<^»»%J^^  \  174^  11:3 

defendants  are  competent  witnesses  in X142 

law  officers  of  crown  entitled  to  reply  in 9K 

Revenue  side  of  court  of,  may  grant  commiss.  for  ezon.  of  witn.      45$,  iflSC 

is  not  affected  by  the  Judicature  Acts    .       224,  Sft 

EXCHEQUER-BILLS,  contracts  for  sale  of,  not  within  §  17  of  St  of  Fnab     fTS 

EXCISE.  (See  Inland  Bevenue),  Books  of,  admissible  as  public  documoMts  IS9 
condemnation  of  property  by  Commiss.  of,  judgment  in  rem  .  .  .  ll^'I 
when  appointment  of  officer  of,  presmned  from  acting  .  .  .  i> 
how  Js.  acting  under  laws  of,  can  enforce  attend,  of  witn.  .  .  Ilty7«  11>> 
offenders  against  laws  of,  compet  witn.  as  defts.  ....    IlfS 

EXCUSE,  burthen  of  proving  lawful,  in  certain  cases       .        .        .     ,      34^^  S«4 

EXECUTED  CONTRACTS,  effect  of  St  of  Frands,  &C.,  on    .      818,  8S3^--SS7.  IT 
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EXECUTION  OF  DEEDS,  5cc.,  how  proTod 1186 

when  presumed 162, 163 

when  admitted  bjr  payment  into  court  .    .    1536 

of  deeds  thirtj  years  old  requires  no  proof 105, 1633 

whether  this  rale  applies  to  deeds  of  corporations  .  106 

of  Wills.    (See  WiUs) 
EXECUTOR.    (See  iV(»iae&)  character  of,  mnst  be  specially  denied     .  290 

title  of,  how  proyed 883,1324,1325 

entitled  by  foreign  probate,  cannot  sue  in  this  country  .  .  .  1455 
part-pay.  by  one  does  not  take  debt  out  of  St  of  lim.  as  to  others    628,  629 

nor  does  written  acknowledgment  by  one 627, 628 

how  judgment  to  be  given  and  costs  allowed  in  snch  case    .        .        •      628 

assent  of,  to  legacy,  question  for  jury 54 

forfeits  legacy,  if  he  declines  office,  when 175 

presumption  against  deed  of  gift  by  legatee  to 165 

when  presumed  entitled  to  emblements 176 

judgment  against  testator  binding  upon 1413 

admission  of  testator,  evidence  against 659 

declarations  by,  inadmissible  against  special  administzator  .  659,  660 

admissions  and  promises  by  one,  how  far  evidence  against  others  .  631,  682 
admission  by,  before  he  became  executor,  whether  evid.  against  him  .  636 
of  solicitor  is  privileged  from  producing  clients  papers  .  .  .  776 
exhibition  of  inventory  by,  how  far  evidence  of  assets    .       .       .  719, 720 

probate  stamp,  how  far  evidence  of  assets 720 

proof  of  waste  of  assets  by,  what  sufficient 688 

admits  assets  by  suffering  judgment  by  default 688 

promise  by,  to  pay  out  of  own  estate,  must  be  by  signed  writing  .  861,  852 
consideration  must  appear  expressly  or  impliedly  in  the  writing  .  853 
intermeddling  with  goods  of  deceased,  estops  denial  of  being         .    .      717 

purchase  from  legatee  by,  presumption  against 166 

EXECUTORY,  difference  between,  and  executed  contracto   .      818,  826-^27,  867 
EXEMPLIFICATION,  under  Great  Seal,  what,  and  how  obtained       .  1286—1288 

when  record  must  be  proved  by 1287, 1286 

proved  by  mere  production 1288 

itself  a  record 1288 

under  seal  of  particular  court,  what,  and  how  proved  *       .       .       .    1288 
when  record  may  be  proved  by        ....  .    •    1288 

of  higher  credit  than  examined  copy 1288 

granted  by  Probate  Division,  when 388,  884 

EXEMPTION,  burthen  of  proving  in  certain  cases 844 

EXPECTANCIES,  negotiations  respectg.,  how  formerly  dealt  with  in  equity      166 

but  now  see  31  y.,  c.  4 166 

EXPENSES  OF  WITNESS.    (See  Attendance  of  Witnesset) 
EXPERIENCE,  evidence  rests  on  faith  of  testimony,  sanctioned  by         .    .       69 
statements  apparently  contrary  to,  not  always  fiilse     ...  77,  78 

EXPERTS,  competent  knowledge  of,  question  for  judge   .        .        *        .    .        63 

testimony  of,  deserves  little  credit 74,  84,  553, 1656 

colUkteral  facts,  when  admissible  to  illustrate  opinions  of     .  311 

may  refresh  memory  l^  referring  to  professional  treatises      .    .  1195—1197 

e.  g.,  physician  may  refer  to  medical  books 1195 

foreign  lawyer  called  to  prove  foreign  law  may  refer  to  text- 
books, codes,  statutes,  &c 1195—1197 

may  speak  to  belief  or  opinion 1190,1238 

examples    ••••.•.•••    .1190^1192 
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cannot  Btate  their  ticws  on  mattew  of  maal  or  legal  ohKgation ,        .    119! 

opinions  of,  confined  to  qiiestions  of  scienoe IIS! 

admiRKiMe.,  tfaoag^  merely  founded  on  case  as  prored    .        .    IIS 
but  cannot  be  asked  the  Tery  point  which  jury  aie  to  dedde   •        .    .    lUS 

qnestions  should  be  put  in  the  abstract IIH 

necessary,  to  prove  foreign  laws 1193 — llf7 

who  are  experts  for  soch  purpose 1197, 11^ 

when  allowed  to  compare  wiitiiigs 13S 

may  be  called  to  prore  date  of  ancient  writing    .        .        .    553,  ll^t,  13S 

to  prove  that  writing  is  in  feigned  hauid    .         .     .   1190,  ISB 

may  aid  jnry,  by  identifying  articles  by  comparison    .        •         .        .     4T9 

e.  g.,  may  state  opin.  whether  two  coins  were  struck  in  the  same  die     O 

or  two  samples  of  wine  drawn  from  same  bin     C9 
may  aid  in  inspection  of  documents  under  Older  of  inapectiaa     .  13QS,liO( 

EXPIKBD  lease,  proper  custody  of 3S1 

indenture  of  apprenticeship,  proper  custody  of 391 

EXPLANATION,  of  document  by  parol.    {Bg&  Pand  Btidence)        .        .  9SB,9S 
in  re-examination,  of  witness's  statement  in  cross-examination    .        .    IJil 
EXPLOSIVES  ACT,  1875.    (See  HMe  St.,  38  &  39  Y.,  c  17) 

l^-lawBnnder ISS 

licenses  and  rules  under,  how  proved 1^ 

EXPOSUBE  of  person.    (See  Indecent  Expontre) 

EXPRESSIONS  of  bodily  or  mental  feeling,  admiss.  as  original  erid.       .  49dS? 
e.  g.,  statem.  by  sick  man  as  to  nature  and  effects  of  his  malady  .     196 

complaints  of  outrages,  recenti  facto 157 

particulars  of  complaint  cannot  be  disdoeed  .  .  .  .  497.  498 
EXPBESSUM  FACTT  CESSABE  TACITUM,  application  of  maxim  .  673,991 
EXPULSION,  sentence  o£,  conclusive  on  strangers,  as  a  judgment  in  rem    .    ItfC 

EXTENTS,  how  proved IS 

when  necessary  to  put  in  commission 133S 

when  not 1319. 13£ 

EXTRADITION  ACTS,  1870,  1873.    (See  Ihhle  iSf.,  33  &  34  V.,  c.  53,  and 
86  &  37  v.,  c.  GO) 

proof  of  orders  in  council  under .    1390 

proof  of  wanants,  depostns.,  affirmtn&  and  oertifis.  of  conrldn.  mder   ISM 

provisions  in,  for  the  examination  of  witnesses  in  this  coontry    .        .   lliB 

EXTRAS  beyond  contract,  cannot  be  proved  by  parol,  when    .         .        .  ass.  96 

EXTBINSIO  EYIDENCE,  to  expln.  testr.'s  intent, when  admis.   (See  Air«2  ErU  • 

FABBICATION  OF  EVIDENCE,  presumption  from «• 

FACTOR    (See  Agent,  Broker)  lien  of,  judic.  noticed C 

FACTOBY  ACTS,  convictions  under,  how  proved 139 

surgical  certificate  of  age  under,  how  proved 13?l 

burthen  of  proof  of  age  in  proceedings  under UZ 

rules  in  &ctories  made  under,  how  proved 13iM 

FACrrS.    (See  FuncHoni  of  Judge  and  Jury,  Pregumptians) 

preliminary,  must  be  decided  by  judge,  when  ....  34—^ 
discovered  by  inadmissible  confession,  evidence,  when  .  .  .  73^  ;£• 
spoken  to  by  witness,  must  be  within  his  own  knowledge  .  .  .  1157 
cannot  be  proved  by  hearsay  in  matters  of  general  interest     .         .    .     SS 

when  evidence  in  matters  of  pedigree 54>— ^? 

FAITH  IN  TESTIMONY,  on  what  it  depends.    (See  Jielief)    .  .    «-« 

FALSA  DEMONSTBATIO  NON  NOCET,  appUcation  of  maxim.        .  101«;-HO 
FALSEHOOD,  best  tests  for  detecting       .*..•..        .        .    .      T;.* 
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FALSE  IMPRISONMENT,  within  what  time  action  for,  mnst  be  bxonght    .       88 

in  action  for,  ericL  of  plaintiffs  bad  character  inadmissible        .       .      324 

plea  of  justification,  evidence  of  malice      .       .       .  314,  316 

recoTeiy  of  damages  no  bar  to  action  for  malic,  pros.     .    1420 

confessions  made  during,  whether  admissible 741 

FALSE  PRETENCES,  on  indictment  for  obtaining  money  by,  prisoner  not 

to  be  acquitted,  thongh  offence  proved  be  larceny  .  .  .  1428, 1430 
if  several  sdleged  in  indictment,  not  necessary  to  prove  them  all  .  257,  258 
on  indictment  against  soldier  or  marine,  for  obtaining  money  by,  as  a 

deserter,  proof  and  effect  of  a  previous  conviction  ....  1365 
indictment  for  obtaining  money  by,  bar  to  indictment  for  larceny .  .  1430 
is  an  acquittal  for  larceny  a  bar  to  indict,  for  obtaining  goods  by  ?  .  1428 
on  trial  for  obtaining  goods  by,  witness  may  be  allowed  costs  .  .  1048 
FALSE  REPRESENTATION,  infer,  of  maUcious  or  fraudul.  intent  from  .  100 
as  to  a  man's  credit,  must  be  in  signed  writing,  when  .       .        .        .913 

FAMILY,  meaning  of,  in  wills 176 

recognition  by,  in  proof  of  pedigree.    (See  Pedigree)         .        .    .  551,  666 
conduct  of,  towards  a  relative,  inadmiss.  on  question  of  insanity    .    .      489 

aUter  formerly  in  Ecclesiastical  Courts 492 

of  person  killed  may  sue  for  compensation  within  12  months         .    .        88 

FAMILT  PORTRAITS,  admiss.  in  matters  of  pedigree 654 

FARM  SERVANTS  not  liable  to  discharge  at  month's  notice  .  -47, 185 

FASTS  judicially  noticed 27 

FATHER  and  SON,  presumption  respecting  survivorship 203 

where  both  of  same  name  .        .        .      201,  202 

deed  by  father,  appointing  guardian  of  child,  mnst  be  attested        928, 1631 

purchase  by  father,  when  presumed  advancement  for  child .        .       .      850 

FEAR,  confessions  under  influence  of  what,  inadmiss.  (See  Coi^esnons)   731 — 745 

FEB  SIMPLE,  title  to,  presumed  from  possession         .        .        .        141, 145,  581 

in  land,  carries  presumptively  right  to  minerals 143 

FEELINGS,  expressions  of  bodily  or  mental,  admiss.  as  original  evid.       496—498 
of  strangers  respected,  when  impertinent  evidence  tendered  .        .    .      798 

FEES,  presumed  legal  from  long  enjoyment 147 

paid  for  inspecting  and  copying  public  records 1247 

when  physician  may  sue  for 672,673 

FBIGNED  hand,  experts  may  give  opinion  respecting  .  .  .  1190, 1556 
FELLOW-SERYANTH,  master  when  not  liable  for  neglig.  of  ...  987 
FELO-DE-SE,  dying  declarations  of,  admissible  against  accessory   .       .    •      606 

FELON,  administrator  of  property  of 848 

FBLONT,  infant  under  seven  incapable  of  committing 121 

under  fourteen  incapable  of  committing  some    .  .121 

married  woman  committing,  when  presumed  coerced  .       .    .      198 

what  fdonies  are  local 268,269 

what  are  subject  to  Statates  of  Limitat. 93—95 

party  charged  with,  not  entitled  to  copy  of  indictment      .       .    1252, 1253 

may  claim  to  have  it  read  slowly  in  open  court    .    1253 

copy  of  record  of  acquittal  or  conviction  for,  when  demandable    1254 — 1256 

indictment  for,  when  amendable.  {See  Amendment)    .       .       .    M3*— 247 

on  indictment  for,  tender  of  expenses  to  witnesses  unnecessary  .       •    1046 

unless  witness  lives  in  Scotland  or  Ireland  .    ,    1046 

court  may  allow  costs  to  prosecut.  and  witnesses  •       •    1046 

when  court  may  reward  activity  in  apprehending  prisoners  .       1066—1061 

when  feloniea  so  connected  as  to  form  one  transaction,  on  indictment 

lor  one,  evidence  of  all  admissible  ......       306,306 
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doctrine  of  elect,  when  more  than  one  cfaarged  in  same  indict.  307—314 
party  charged  with,  may  be  conricted  of  an  attempt  .  •  .  .  M 
jadgment  on  indictment  for,  when  a  bar  to  a  second  indict.    .      1138— Iffl 

when  not 1428,149 

verdict  on  charge  of  misdemeanor  bar  to  indiet  for,  on  flame  facts .  IISO 
proof  and  effect  of  certific.  of  preYioos  conyic.  for  .         322,  323, 1S53,  I3i4 

witness  convicted  of,  no  longer  incompetent lUD 

FEMALB8.    (See  Women) 

FEMALE  witnesBes,  credibility  of      ...        • 71 

FEME  GOYBBT.    (See  Husband  and  TPi/S?,  Married  Wbmam) 

FEME  SOLE,  woman  who  has  held  hersidf  oat  to  plaintiff  as,  cannot  now 

prove  marriage 701 

who  has  held  herself  oat  as  married  to  bkpt,  cannot  deny  marr.  and 

claim  goods  as  hers TIB 

FENCE,  presamptions  as  to  ownership  of 137 

FEOFFMENT,  made  after  1st  Oct.  1846,  most  be  evidenced  by  deed      .    .     84 

presamption  as  to 144,115 

FEBRY,  right  of,  provable  by  repotation 51S,  aS 

by  verdicts  and  judgments  inter  alios         .       .    14fi 
cannot  be  granted  or  demiaed  except  by  deed      .       .    .     SIT 

FESTIVALS,  judiciaUy  noticed 24,  JT 

FIERI  FACIAS,  its  effect  as  evidence UH 

FINAL,  judgments  incondasive  anless 1441 

award  bad  unless 14Sr 

decree  must  be,  to  be  evidence SS 

order  of  Quar.  Sees,  in  bastardy  case,  when 14^ 

FINES,  reasonableness  of,  question  for  judge £ 

FIRM.    (See  Partners) 

FIRST-FRUITS  AND  TENTHS,  records  of,  in  custody  of  Mast,  of  the  BoUa    UO 

FISH,  illegally  taking  or  destroying  is  a  load  offence ^ 

FISHEBIES,  seal  of  commiss.  for  Irish,  judicially  noticed    ....      13 

commiss.  for  Irish,  may  enforce  attend,  of  witn 111^ 

FISHERMEN,  agreements  with,  how  execnted  and  proved  ...     999 

FISHEBT,  right  of,  presumed  to  belong  to  owner  of  adjacent  land,  when   .     IS 

presumed  public,  when IS 

FISHING  INTEBB0GAT0BIE8,  not  allowed 4a 

FITNESS,  warranty  of,  when  implied  in  demise 962. 96 

in  sale  of  chattels  .        .        9^  9B 

FIXTUBES,  contract  respecting,  not  within  S  4  of  Stat  of  Fnuida  .       .    .     S^ 

not  within  §17  of  Stat  of  Franda  .     r« 

when  growing  crops  within  §  4  of  Stat,  of  Frauds    . 
on  indict  for  stealg.,  in  a  square,  &c.,  property  need  not  be  alleged 
FLAGS,  inscriptions  on,  provable  by  oral  testimony     .... 
FLATS,  house  let  in,  presumptive  rights  of  occapiers 
FLEET  BEGISTEBS,  of  baptisms  and  marriages,  inadmissible  . 
FLIPPANCY  in  witness,  evidence  of  falsehood 

FLOTSAM,  how  distinguifihed  from  wreck 

FOOD  for  use  of  man,  when  warranted  by  vendor  wholesome 
FOOTMABKS,  testimony  respecting,  should  be  watched  with  care 

FOBCIBLE  ENTBT  is  a  local  offence 

FOBCIBLE  MABBIAGEy  wife  competent  to  prove 
FOBEIGN  ATTACHMENT,  custom  o^  when  judicially  noticed 
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judgm.  and  execution  against  ganiishea,  when  an  eatc^pel       .    14U»  iG> 
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FOREIGN  BILL  OF  EXCHANGE.    (See  BiU  qf  EmcUnge) 

what  purports  to  be,  is  bo,  as  far  as  stamp  laws  are  concerned    .       .       87 

amoont  of  interest  payable  on,  question  for  jury 65 

days  of  grace  allowed  on 974,  975 

may  be  proved  by  parol  evidence 974 

protest  of,  how  proyed 383 

FOBEIGN  COUNSEL,  communications  with,  privileged 774 

FOBEIGN  GOUBTS,  seals  of,  when  judicially  noticed 18, 19 

judgments  of.    (See  Public  Beoords  and  DocwnenU) 

notice  may  be  given  to  admit     ....       653,  654 

presumed  to  act  within  their  jurisdiction 102 

suits  in,  aided  by  examinations  taken  in  England       .        .        .  1099 — 1101 

also  criminal  proceedings  1103 

except  those  of  a  political  character 1103 

executors  and  administrators  entitled  by,  cannot  sue  in  our  Courts     .    1455 

probates  and  letters  of  administration  granted  by,  effect  of    .        .    .    1455 

FOBEIGN  CBIMINALS,  proof  of  warr.  &  depos.  under  Extrad.  Acts  .  1304, 1305 

FOREIGN  ENLISTMENT  ACT,  1870.    (See  IhhU  St,  33  &  34  V.,  c.  90) 

breach  of  neutrality  under,  when  presumed 341 

FOBEIGN  JUDGMENTS,  and  odier  judicial  documents,  how  proved    18, 19, 1800 

admissibility  and  effect  of.    (See  Public  Records  and  Docum.)    1445—1462 

in  rem,  effect  of 1462—1454 

in  personam,  effect  of 1455 — 1462 

presumptions  in  favour  of 102 

FOBEIGN  LANGUAGE,  writing  in,  may  be  explained  by  parol     .        .    .      967 

FOBEIGN  LAWS,  not  judicially  noticed 9 

ascertainment  of,  by  obtaiidng  legal  opinion  from  foreign  courts  .    .         9 

of  our  own  colonies,  how  proved 18 

must  be  proyed  by  experts 63, 1195 — 1197 

who  are  experts  for  this  purpose 1197,1198 

cannot  be  proved  by  production  of  codes  or  statutes      .        1196,1197,1280 

functions  of  judge  and  jury  respecting 62,  68 

foreign  rules  of  evidence  cannot  affect  proceedings  in  our  Courts  .      63 — 65 

FOBEIGN  PBOBATES  and  letters  of  administration,  effect  of    .        .        .    1455 

FOREIGN  STATES,  existence  and  titles  of,  judicially  noticed        ...  3 

laws  of.    (See  IWeign  Laws) 

courts  of.    (See  Ibreign  Qntrts) 

judgments  of.    (See  Foreign  Judgm,^  Public  Hecords  and  Documents) 

acts  of,  how  proved 19, 1284 

seals  of,  when  judicially  recognised 18, 19 

registers  of,  when  admissible .        .    1828 

documents  deposited  in,  when  provable  by  secondary  eyidenoe      •    396, 402 

inscriptions  on  tombstones  in,  admissible  in  matters  of  pedigree  555 

FOBEIGN  WITNESS,  credibility  of 73 

expcnsesof 1042 

FOREIGNER  (See  Agent)  indie,  for  crime  here,  tho.  no  uffen.  in  his  country        97 

his  ignorance  of  our  law  is  no  defence 97 

of  rank,  how  described  in  indictment 277, 278 

FORESTS,  reports  of  Commiss.  of,  how  proved 1285 

FORFEITURE,  questions  exposing  witness  to,  he  is  not  bound  to  answer    .    1223 

extent  of  this  protection.    (See  Witnesses)       .        .        .      1223—1235 

interrog.  exposing  deft,  to,  not  bound  to  answer 462 

.  when  waived  by  suing  or  distraining  for  or  accepting  rent  .   675,  676 

by  landlord  having  misled  tenant 709 
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FOBFBITUBB'^im^iitie^.  pags 

when  not  waiTed  by  paasiTe  aoqniescenee  in  breach  .  677,  en 

when  defeated  by  presumption  of  licence 153 

most  be  pro7.  by  party  rely,  on  it,  tho.  sach  prf.  inyolv.  a  negalaTe    33i,3S 

FOBGEBY,  in  indictment  for,  when  felonious  intent  presomed   .        .         9^1Zi 

what  description  of  instrument  sufficient  in  indictment         .        .    27»,  37( 

when  instrument  in  prisoner's  hands,  notice  to  produce  neccssaiy    370, 407 

proof  of  other  forgeries  in  general  inadmissible  ....        298. 99 

when  admissible  to  prove  guilty  knowledge,  or  intent     .        .    31€,  317 

acceptor  of  bill,  how  far  estopped  from  setting  up       .        .        •        .711 

on  indict,  for  fbrg.  a  record  or  jud.  doc.,  the  orig.  must  be  produced  •    US? 

for  forging  a  wHl,  is  the  probate  crid.  for  deft  7      .        .    .    1ID( 

for  forg.  cheq.,  party  whose  name  forged  need  not  be  called     SM 

of  seal,  stamp,  or  signature  to  any  official  or  public  docum.,  felony    .       K 

indict,  for,  cannot  be  tried  at  Quarter  Sessions 1437 

FOBMAL  ALLEGATIONS,  need  not  be  proved.  (See  Variatuse')  .  .  .  36S 
recitals  in  instruments,  may  be  contradicted  by  parol  .        .        .     S$D 

FOBMA  PAUPBBIS.    (SeePavper) 
FOBMEB  CONVICTION.    (See  CerHficatM,  Omticti/m)         .       1209, 1353, 1354 

FBANCE,  law  of,  as  to  presumption  of  surTivorship ^ 

respecting  loss  of  ship  .        .        .  211,S12 

as  to  comparison  of  handwriting 1550 

as  to  admitting  tradesman's  shop-books 608 

as  to  interrogating  prisonei's 745 

does  not  recognise  days  of  grace  on  bills  of  exchai^e  .        .    .     971 
implies  warranty  of  title  on  sale  of  specific  chattel    .        .       .     ^ 

what  law  of  the  road  is  recognised  in 7 

FBAUD,  greater  danger  of,  where  witnesses  are  few 83 

party  not  estopped  from  avoiding  deed  by  proving 19 

confession  obtained  by,  not  inadmissible 73S,  79 

will  render  void  every  instrument 9* 

may  be  established  by  parol  evidence 99 

judgment  inadmissible  on  proof  of 1135 

how  far  party  to  record  can  defeat  a  judgment,  by  proving .        .  143a.  1136 

agents,  bankers,  &c.,  bound  to  disclose,  when 123S 

cannot  be  indicted  if  they  disclose      .        .       .    1233 

what  trusts  result  in  cases  of ^ 

when  conclusively  presumed  in  case  of  forgery 9[$ 

in  transfers  by  a  bankrupt .  .  .  .  101 
in  case  of  false  representations  .  .  lOD 
in  other  cases.    (See  Pretumptiom) 

equitable,  when  presumed IM.  1€* 

FBAUDS,  STAT.  OF.    (See  Stat,  of  Frauds  and  7}ablc  8t,  29  C.  2,  c  3) 

FBAUDULENT  PBBFERENCB,  when  presumed !« 

FRAUDULENT  TRUSTEE,  on  trial  of,  for  misdenu,  costs  of  witn.  allowalile  1019 
will  not  be  protected  from  answering  in  Civil  Cts;  or  in  Bankptcy.  .  I2S 
but  no  such  answer  admiss.  against  witn.  on  subsequent  indictznent   .    1296 

offence  by,  cannot  be  tried  at  Quarter  Sessions KST 

FREIGHT.  (See  Ship)  meaning  of  term  may  be  explained  by  evid.  of  iM|ge     9tf 

FRENCH  CODE.    (See  France) 

FRIEND,  declarations  of,  inadmissible  in  matters  of  pedigree        ...     310 

confidential  communication  to,  not  privileged 77? 

FRIENDLY  SOCIETIES  ACT,  1876.    (See  Thhle  St.,  88  &  39  Y.,  c  eO) 

FRIENDLY  SOCIETIES,  documents  of,  how  prored 1331 

exempt  from  stamp  dnty  .       .    .   19S2 
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FBIENDLT  SOCJETTR^^oontinHed. 

rales  of,  how  proyed 1346 

acknowledgments  of  amended  rules 1366 

ofiegistayof 1366 

effect  of  issue  of  such 1366 

dcTolution  of  property  in 848 

discharge  of  mortgages  of,  by  receipt 847 

notices  of,  may  be  served  by  post 188 

in  prosecutions  under  Act,  burthen  of  proof 347 

registrar  of,  may  administer  oaths 1095 

enforce  attendance  of  witn 1095 

County  Ct  and  justices  and  registrars  may  grant  discovery    .        .    .  1510 

may  order  inspection       .        .  1510 

books  of,  may  be  inspected,  when 1272 

infants  may  be  members  of 121 

FRUITS,whenwithin§4of8t.  of  Frauds 874 

records  of  first-fruits  and  tenths,  in  custody  of  Master  of  Rolls    .        .  1249 

FUNCTIONS  OF  JUDGE  AND  JURY,  important  to  define  respectivoly   .  32 
duties  of  judge  at  Nisi  Prius : — 

to  decide  on  competency  of  witnesses 1125 

to  regulate  mode  of  examining  witnesses 1173 

to  decide  on  admissibility  of  evidence 2, 34 

and  on  evid.  and  facts  on  which  admissibility  depends       34 — 36, 303 
e.  g.,  on  existence  and  sufficiency  of  threat  or  promise  to  excL  conf.  34, 731 

on  belief  of  impending  death,  to  let  in  dying  declarations .        .  34 

on  disability  of  witn.  to  attend,  to  let  in  deposition      .       .    .  34,  36 

on  relationship  of  declarant  in  matters  of  pedigree   ...  35 

on  collusive  absence  of  attest,  witn.  to  let  in  evid.  of  his  signa.  35 

as  to  whether  instrument  be  duly  executed  or  stamped .  35 

or  whether  it  comes  from  right  custody 35 

or  whether  due  search  has  been  made  for  it      .        .        .    .  35 
or  whether  notice  to  produce  it  has  been  given     .        .        35, 397 

or  whether  it  be  properly  identified          35 

or  whether  alteration  in  it  be  material 1514 

or  whether  it  be  a  confidential  communication  .       .       .    .  35 

as  to  genuineness  of  writings  used  for  comparison    .               .  1561 

on  objection  to  witness,  on  ground  of  unripeness  or  imbecility .  35 

on  competent  knowledge  of  expert  to  prove  foreign  laws     .    .  63 

on  due  service  of  subpoena 1035 

on  validity  of  excuse  by  witness  for  not  producing  docum.  .  .  1032 
as  to  what  acts  and  declarations  form  part  of  res  gestie  .  499 
on  unity  of  character  to  let  in  evidence  of  collateral  facts  *  36,  303 
on  nature  of  evidence  to  prove  usage  in  trade  ....  36 
these,  and  the  like  facts,  must  first  be  decided  by  judge,  however  com- 
plicated the  facts  on  which  they  depend 35,  36 

when  the  evidence  is  admitted,  the  jury  may  decide  on  its  weight      .  36 

mle  rejecting  second  evid.,  less  strict  when  evid.  addressed  to  judge  .  890 

duty  of  j.  to  exp.  rules,  by  which  facts  are  to  be  proved,  k  evid.  weighed  36 

e.  g.,  to  explain  nature  of  any  presumptions  ....        36, 126 

to  point  out  what  is  conclusive  evidence  by  statute  .        .    .  87 

to  point  out  when  single  witness  insufficient  to  prove  guilt .  37 

to  caution  jury  where  an  accomplice  is  witness    ...  37 

how  far  to  state  opinion  respecting  merits  of  case    .       .    .  37 

dnty  of  judge  to  explain  law  applicable  to  issues 88 
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and  to  distingiiifih  qaestions  of  law  from  qiiesfcioiis  of  CMt        .    .      3S 

dutj  of  jmy  to  decide  questionB  of  fiict,  and  to  take  the  Isvr  from  judge      3 

obeenratioiis  of  Ld.  Mansfield  and  Stoiy,  J^  on  this  sobject .        .  32, 33 

iUastrationa  of  distinction  between  law  and  fact  .    .      33 

mixed  cases,  what 39 

probable  caose,  question  for  jndge     .......      39 

credibility  of  witness,  question  for  jmy 41 

reasonable  belief  or  sospicion,  how  far  for  judge,  how  far  for  jmy      41 
reasonable  time  question  for  jndge,  where  precise  mlea  laid  down      43 

e.  g.,  for  giving  notice  of  disfaononr 4S 

for  presenting  cheque  or  note  payable  on  demand  .  IS 
for  giving  notice  to  quit  a  tenancy  ....  45, 47 
for  giving  notice  to  servant  to  quit  .        .    .      47 

for  protecting  a  member  of  parliament  from  anesfc  47 
for  taking  party  arrested  to  prison  ....      41 

for  countermanding  anest 43 

for  executor  to  remove  goods  from  testator's  hooae .      41 

for  service  of  subpoena lOB 

reasonable  time  for  which  party  suspected  may  be  oommitfeed  te 

re-examination,  how  far  question  for  judge        .        .        .  47, 48 

other  questions  of  reasonable  time  for  jury  .        .    .  49, 50 

reasonable  hours,  question  for  judge,  where  precise  roles  laid  down      U 

e.  g.,  for  presenting  instrument  at  banker*s     ...       44 

at  other  places  .        .    .       44 
for  demanding  or  tendering  rent  on  the  land .        .  44, 4S 

elsewhere        •    .       45 
for  delivery  of  goods       ....        .        .       43 

reasonable  skill  or  care,  due  diligence,  and  gross  negligence,  how 

far  for  judge,  how  Hx  for  juiy 50,  SI 

bona  fides,  actual  knowledge,  express  malice,  or  real  intentMm  .  51, 53 
judge  certifies  for  costs  of  suing  in  superior  ctSL  instead  of  in&iior  S3 
in  other  cases,  costs  are  now  in  judge's  discretion.       ...       S3 

privileged  oommmdcations S3 

question  of  materiality  on  indictment  for  perjuiy  ...  S3 
permiseive  occupation,  executor's  assent,  nnsoondneas     .        .    .       54 

definition  of  word «"  street " 54 

unseawortMnesB^t  materiality  of  factsnot  oomm.  to  underwriters .  54 
competency  of  a  testator,  cruelty  of  a  husband,  condonation  .  .  54, 5S 
acceptance  of  goods  to  satisfy  St.  of  Frauds  .....       55 

whether  a  tender  be  absolute  or  conditional 53 

what  interest  is  payable  on  a  foreign  bill 53 

necessaries  supplied  to  infants 55, 53 

construction  of  written  documents ......         56    C3 

generally  belongs  to  judge  alone,  and  why        .       .       •       fiS^ST 

judge  will  construe  specification  of  patent 57 

will  decide  if  written  ack.  of  debt  or  title  will  oust  8t.o{  Lin.       SI 

will  decide  between  a  penalty  and  liquid,  dam.      ...       IS 

will  interpret  letters  and  contracts,  how  far  .  5&  59 

jury  may  interpret  t^schnlcal  words  in  oontiact        .  .    .  51.  tf 

may  decide  whether  an  excavation  is  a  mine.       .       .        .       M 

whether  a  deed  has  been  delivd.  as  an  escrow,  54.  ISS 

whether  goods  sold,  have  been  accept,  by  vendee      f^ 

what  is  a  rcprceontation  of  a  dramatic  paeee  •    .       ^ 
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whether  instroment,  not  being  a  deed  or  will,  was 

altered  before  or  after  its  completion       .       .    1514 

juiy  cannot  examine  a  record  to  gire  opinion  as  to  an  erasore  in  it       60 

may  interpret  writing,  in  indictment  or  action  for  libel       .       61 

how  far  judge  should  explain  what  oonstitates  a  libel      •       .    .  61,  62 

how  far  jury  may  interpret  writg.,  on  trial  for  sending  threat,  lett.       62 

foreign  laws,  how  far  qaestion  for  judge,  at  for  jury    .       .        .        •  62,  63 

presumptions  of  fact,  how  far  for  judge,  or  for  jury         .        .        .  219,  220 

jury  in  Ireland  must  determine  whether  witness  has  been  secreted  by 

prisoner,  to  let  in  his  deposition 440 

FXJNDH0LDEB8  entitled  to  inspect  bank-books 1263 

FUNERAL  EXPENSES  of  deoed.hnsb.  necessary  for  infant  widow    .       .       66 

FUNEREAL  INSCRIPTIONS.    (See  Jntoriptiont) 

FURNISHED  APARTMENTS,  is  notice  to  quit  neces.  where  hiring  weekly  ?       46 

in  County  Courts  held  to  be  necessary 46 

agreement  to  take,  within  §  4  of  St.  of  Frauds 870 

if  not  reasonably  fit  for  habitation,  may  be  quitted  without  notice      .      983 

FUTURE  STATE  of  rewards  and  punishm.,  witn.  need  not  beliere  in     1161, 1162 

GAME.    (See  Poaching) 

in  proceedings  under  game  laws,  defendant  must  prore  his  qualifon.  .      345 

privilege  of  shooting  must  be  granted  and  reroked  by  deed,  when      .      818 

may  be  reyoked  by  parol,  when      .       .       .    .      818 

GAMING,  witnesses  giving  evidence  respecting,  how  far  indemnified  .    1226, 1368 

GAOL.    (See  Priton) 

GAOLER,  in  action  against,  for  escape,  he  may  dispute  legality  of  custody  .      716 

bringing  pris.  by  hab.  corp.  to  testify  in  crim.  ct.  entit.  to  what  allow.    1056 

GARDENER,  included  among  domestic  servants 47 

GARNISHEE,  judgment  and  execution  against,  in  suit  of  foreign  attachm., 

when  an  estoppel  in  his  favour 1415,  1416 

so  paym.  by,  or  exon.  on,  is  a  valid  discharge  as  against  judgm.  debtor    1416 

GAS,  register  of  meter  is  evidence  of  quantity  of  gas  consumed     .       .        ,      191 

fraudulent  abstraction  of,  proof  of 343 

GAS  AND  WATER-WORKS  ACT,  1873.    (See  Thhle  St,  36  k  37  Vict.  c.  89) 

rules  made  under,  by  Board  of  Trade  jud.  noticed       ....       29 

GAVELKIND,  custom  of,  judicially  noticed  . 7 

GAZETTE,  judicially  noticed 23, 1281, 1388 

at  common  law  evid.  of  acts  of  State 1389 

e.  g.,  addresses  received  by  the  Crown 1389 

not  evidence  of  other  acts  of  public  functionaries        ....    1389 

e.  g.,  appointment  of  officer  to  commission  in  army  .       ...    1389 

Queen's  grant  of  land  to  subject   ......    1389 

primft  facie  evid«  by  stat.  of  prodam.,  orders,  or  regul. 

issued  by  the  Crown  or  Qovemment        .       .       •       1281, 1388 

conclusive  evidence  by  stat.  in  certain  cases  :-* 1389 

e.  g.,  of  proclam.  notices,  &c.,  under  Irish  Peace  Preservation  Acts    1389 

of  issue  of  bank  notes 1389, 1890 

of  orders  in  council  under  Extradition  Act   ....    1890 

under  Cy.  Boundaries,  IreL,  Acts      1389, 1477 

of  notices  under  Acts  relating  to  drainage  in  Ireland       .    .    1390 

of  what  proceedings  in  bankruptcy       .       •       .  1296, 1390, 1462 

gazettes  and  newspapers,  when  evidence  of  notice  .       .       •       1390, 1391 

e.  g.,  containing  notice  of  dissolution  of  partnership     .       •  1391, 1392 

of  blockada  of  foreign  port  .       •       •    •    1390 
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QAZETTE'-'OOWtinued, 

inferenoe  muBt  be  raised,  that  party  has  read  adTerdaement    1391 

how  this  may  be  done 1391 

GENERAL  INTEREST.    (See  PubUe  and  Omeral  Interat) 
GENERAL  ISSUE  practically  aboL  except  in  plead,  snbseqnent  to  def.      2S5, 28( 
issue  may  be  joined  on  defence  and  any  subsequent  pleadings        .    285, 28S 

bat  need  not  be  so  joined 2S8 

such  joinder  of  issue  denies  every  material  allegation  in  the  pieced. 

pleading 385, 2K 

effect  of,  before  Judicatuxe  Acts 286— SS 

any  defence  might  be  raised  to  shew  that  no  debt  eycr  existed 

before  action 2S( 

plea  of  *'  not  guilty  by  statute  "  still  remains 2n 

but  must  not  be  pleaded  with  any  other  pleas  without  leave  .  292, 2M 
the  words  "  by  statute  "  must  be  inserted  in  margin  of  plea  .  .  29S 
the  Act  must  be  specified  on  which  defendant  relies        .        .        .    .     S9S 

what  is  acting  in  pursuance  of  a  statute 293,26 

what  defences  aTailable  under  plea  of 293, 3M 

when  allowable 292— 2X 

GENERAL  REGISTER  OFFICE.    (See  Register  Office) 

GENUINE,  meaning  of  term  as  applied  to  documents ISSS 

writings  may  be  used  for  comparison ISSl 

GESTATION,  time  of,  how  far  judicially  noticed 33 

GIFT  of  chattels,  when  irrevocable 819,819 

deed  of ,  presumptions  respecting 164,168,169 

GIRL.    (See  Children,  Ii^ant) 

GOD,  belief  in,  not  requisite  in  witness.  (See  Competency)  ....  Ilfl 
presumed  primft  fiade 304,  HO 

GOOD  CHARACTER.    (See  Character) 

GOOD  FAITH.    (See  Bona  Fides) 

GOODS,  what  amounts  to  constructive  delivery  of 876—689 

delivery  of,  within  what  hours  must  be  made ifi.  44 

gift  of ,  when  complete 819 

mortgage  of ,  when  valid SIf 

contct.  for  sale  of,  mu^  be  by  signed  writ.,  when.  (See  St,  ef  FVtauU^      853 

though  not  actually  made,  4cc    (See  Ld,  TenterdnCt  Act)        .      859 

several  articles  bought  at  one  time  at  distinct  prices,  within  mlc         .      %7% 

growing  crops,  when  within  the  rule        .....  873 875 

scrip  and  shares  in  companies  not  within  the  rule        .        .        .        .      87S 

stock  and  exchequer  bills  not  within  the  rule 879 

fixtures  not  wiUiin  the  rule 875 

part  paym.  or  accepts  receipt  of  goods,  ousts  rule.  (SeeiSir.^JV»wb)  8S3 
warranty  of  title  and  quality,  when  implied  in  sale  of    .       .        .  t»81    985 

(H)VERNESS,  how  far  presumed  to  be  hired  for  a  year  ....  185 
not  liable  to  discharge  at  a  month's  notice 47 

GOVERNMENT,  acts  of,  how  proved 27, 1 290— 1284 

acts  of  foreign  or  colon.,  how  proved 18, 1284 

-  communic.  to  k  from,  when  inadmiss.  (See  PriTiU  OommMnHe.)    791 — ^798,  796 

GOVERNOR  OF  COLONY,  communications  from,  privileged      ...      796 

GRACE,' days  of,  when,  and  how  many  allowed 974,975 

may  be  proved  by  parol  evidence  ....  .974 
abolished  in  Engl,  in  case  of  bills  payable  at  sight        .    ,      974 

GRAND  JURY,  transactions  before,  how  far  privileged  .  .  79^— ?96 
'  perjury  before,  whether  indictable 7M 
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GBANT,  when  presumed 146—149 

from  Crown,  how  proved 1280 

lights  lying  in,  mnst  be  evidenced  by  deed 817 

since  Ist  of  Oct.  1845,  corporeal  hereds.  lie  in,  as  well  as  in  livery  888 

when  ancient,  acts  of  author  and  usage  admissible  to  explain       1004 — 1006 

must  come  from  proper  custody  to  be  admissible      .  *  .      662 

what  is  proper  custody  for 563 

what  is  not 562 

GBASS,  when  within  §  4  of  St.  of  Frauds 874 

GBAYESTONES,  inscriptions  on,  provable  by  secondary  evidence       895,  396,  555 

admissible  in  cases  of  pedigree     .        .    .      554 
though  placed  in  dissenters'  burial-ground      554 

or  in  a  foreign  country      554 

GREAT  SEAL,  judicially  noticed 9 

wafer  great  seal,  when  substituted  for Errata 

GBOSS  NEGLIGENCE,  how  far  question  for  judge,  how  far  for  jury      .    .        60 
G  BOWING  CROPS,  when  within  §  4  of  St.  of  Frauds       .        .        .         873—875 

when  not  within  §  4  are  within  §  17 875 

presumption  respecting  title  of  executor  to 175 

GUARANTEE,  must  be  by  writing  signed  under  St  of  Frauds     .       852,  853,  913 
the  consideration  need  not  appear  in  the  writing    .        .        .    853,  861,  862 

what  constitutes  a  guarantee 862 — 866 

how  far  partners  can  bind  each  other  by 192 

extends  to  tort  as  well  as  contract 865 

may  be  explained  by  parol  evidence,  when 1000 

provisions  of  St.  of  Frauds  extended  by  Ld.  Tcnterden*s  Act       .        .      913 

effect  of  material  alteration  in 1514 

amendment  of  declaration  on,  when  allowed  under  old  law        .       232,  233 

GUARDIAN.    (See  iV0(7A^ii  .rimy),  admissions  by 625,626 

not  a  party  within  rule,  which  makes  jndgm.  evid.  for  or  against  parties    1410 

answer  of,  to  bill  against  infant,  not  evid.  against  infant  in  another  suit      636 

but  evidence  against  himself  in  subsequent  suit  .        .        .      636 

foreign  sentences  as  to  guardianship,  effect  of 1454 

presumption  against  deed  of  gift  by  ward  to 166 

deed  by  father  appointing,  must  be  attested  ....  928, 1531 
GUARDIANS  OF  POOR,  proof  and  effect  of  certificates  of  chargeability  by    1352 

of  orders  given  by,  respecting  complaints,  &c 1347 

relief  given  by,  to  pauper  out  of  parish,  effect  of     ...        .  674,  675 
of  parish,  notices  of  chargeabil.  and  grounds  of  appeal,  how  signed  by      923 

GUERNSEY,  laws  of,  not  judicially  noticed 9 

judicial  proceedings  of  Courts  of,  how  proved 1300 

baptismal  register  of,  when  admissible 1328 

forms  part  of  diocese  of  Winchester 1328 

GUILT,  when  presumed.    (See  Pretumption) 

possession  of  fruits  of  crime,  when  evidence  of    .  .78,  79, 154—156 

of  coining  tools,  &c.,  when  evidence  of 340 

GUILTY,  pleading,  conclusive  evidence  of  guilt 726,  726 

principal  pleading,  no  evidence  against  accessory 761 

e.  g.,  thief  pleading,  no  evidence  of  theft  as  against  receiver        .      761 
judgm.  in  criminal  case  upon  plea  of,  admiss.  against  defendant 

in  civil  suit 1418 

knowledge,  collateral  facts  admissible  to  prove  .  .  .  316—319 
HABEAS  CORPUS  AD  TESTIFICANDUM.  (See  Attepid.of  TT7^ii.)  1071—1076 
HABIT  AND  REPUTE  evid.  of  marriage 180,  494,  496 
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HACKNET  GABBIAGES,  agieements  between  proprieton  and  driven  miiBt 

be  in  writing  and  attested 921,1S3I 

HALL  OF  STATIONERS'  COMPANY.    (Sec  Copyright) 

HAMLET,  boundaries  of,  provable  by  repntation SS 

HANDBILLS,  are  contents  of,  provable  by  parol  ? STl 

HANDWBITINa.    (See  ^ri^Motifr^)  evidence  respecting,  liable  to  error      .     S3 
signatnre  of  what  statutable  writings,  mmeceBsaij  to  prove  1^ 

signatnies  of  superior  equity  and  common  law  judges,  judicially  noticed  15, 1$ 
forging  or  uttering  forged  sigs.  of  official  or  judicial  docum.  fdonj  li  K 
admission  of,  under  notice  to  admit    (See  Notice  to  Admit)  6S2-4S$ 

solicitor  competent  to  prove  client's  writing 797 

Modet  of  Proving  : — 1545— 1K7 

1.  by  calling  writer 1M3 

not  necessary  to  call  him Sj^ 

2.  by  witness  who  saw  instrument  or  signature  written    .       .      .  IMS 
S.  who  knows  writing  from  having  seen  party  write      .  UiS 

evid.  resting  on  knowledge  thus  obtained  varies  mudi  in  weight  1»4» 
admiss.,  though  witness  has  not  seen  party  write  for  20  years  .  1^ 
or  has  seen  him  write  but  once,  and  only  his  somame  .  .  1^ 
proof  of  mark  by  wit.  who  has  seen  party  affix  it  to  other  wiitisgi  \^ 
inadmiss.,  where  wit.  has  merely  seen  party  vmte  after  com.  of  sait  UK 

4.  by  witness  who  has  corresp.  with  party,  or  acted  on  his  letters  .  IHi 

instances  of  sufficient  knowledge  thus  obtained       .        .  .   .  1S47 

studying  signatures  for  purpose  of  testifying,  insufficient  .      .  1^ 

witness  must  speak  to  his  belief       .....  1189,1549 

belief  must  be  founded  on  actual  knowledge  of  writing  .  I^ 

5.  by  comparison  of  writings  .  .  .  .  .  1549—1^1 
this  formerly  not  allowed,  but  old  law  abrogated  .  .  .  ISO 
judge  must  be  satisfied  that  writing  used  for  compar.  is  genuine  ISSl 

meaning  of  term  "  genuine  " 1^ 

compar.  may  be  made  by  skilled  witnesses 1^1 

by  witxL  acquainted  with  the  handwriting  \^ 

by  the  jury 15*1 

by  the  Court,  if  no  jury  .        .       .   .  1551 

party  may  be  made  to  write  in  ct.,  and  such  writing  may  be  oompa.  1551,  I3SS 

compar.  may  relate  to  character  of  writing 15S 

to  form  of  letters 1 JSS 

to  use  of  capitals,  stops,  &c 15iS 

to  orthography  of  words ^ 

to  style  of  composition 1»^ 

to  fact  of  doc.  being  in  feigned  hand  .       .   .  1552 
can  knowl.  of  witn.  be  tested  by  showing  him  iriftf^Twiiy,  doc.,  not  prored 

genuine,  and  asking  if  they  are  in  same  hand  as  doc.  in  dispute  7  .  153 

of  ancient  documents  requires  less  strict  proof  than  in  other  cases  1553, 15St 

what  will  be  regarded  as  suffiident  proof         .       .       ..15^ 

when  no  proof  required ^ 

experts  may  be  called  to  prove  date  of  ancient  writing    .       553, 11901, 155 

or  that  writing  is  in  feigned  hand     .       .  1190, 15S( 
when  witness  may  speak  to,  without  producing  document       .      155S,  155? 
HATCHMENTS,  admissible  evidence  in  matters  of  pedigree         .       .      .    55i 
HEALTH.    (See  Public  HeaUh  Act) 

Local  Boards  of,  and  Sanitary  Authorities,  seals  of,  require  no  proof .  ^ 
documents  purporting  to  proceed  from,  how  proved  .  .  ^^ 
certain  contracts  of ,  to  be  under  Beal ^^ 
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by-laws  made  by,  how  proved 1386 

rate  books  kept  by,  how  proved 1337 

by  whom  inspected 1270 

registers  of  mortgages  kept  by,  how  inspected       .       .       .    .    1270 

registers  of  voters  for,  may  be  inspected 1270 

minutes  of  proceed,  at  meetings  of,  how  proved    .       .       .    «    1487 

HEARSAY,  what  it  is 486--489 

rule  excluding,  caricatured  by  Dickens 487 

ground  for  its  exclusion 488,  489 

inadmissible  though  no  other  evidence  attainable 487 

though  it  be  an  examination  taken  on  oath  .  .  .  488 
a  deposition  of  pauper  respecting  settlement  .  488 
a  declaration  of  deceased  attesting  witness         .      488 

admissions  of,  how  far  receivable 623 

rule  respecting,  applies  to  things  done  as  well  as  written       .       .    .      489 

sometimes  inconvenient 489 — 193 

evidence  of  treatment  and  opinion  admitted  in  Socles.  Courts        .    .      492 

distinction  between,  and  original  evidence 483 

what  declarations  are  not  :^* 

1.  wherefact  thatdeclarat.  wasmade,andnot  its  truth,  in  question  493, 516 
e.  g.,  information,  upon  which  one  has  acted         ....      498 

replies  given  to  inquiries  for  information         .        ...      494 
general  reputation,  notoriety 494 

2.  expressions  of  bodily^or  mental  feelings  ....  496,  516 
e.  g.,  complaints  of  injury,  recenti  facto 497 

mutual  deportment  of  husband  and  wife  in  adulteiy  petitions      498 

3.  decL  and  acts  forming  part  of  res  gestae  (See  Bei  Gcsta)  499 — 504, 516 
which  are  evidence  of  declarant's  knowledge,  belief,  or  intention  501 
but  no  proof  of  facts  themselves 501,  502 

declarations  explaining  irrelevant  acts  inadmissible    ....      502 
declarations  need  not  be  contemporaneous  with  principal  fact        .    .      503 

but  narratives  of  past  events  inadmissible 504 

acts  and  declarations  of  conspirators.    (See  Chnttpirators)      .         505 — 509 

of  co-trespassers 510 

of  partners '     .  510,  611 

except  the  acknowledgments  of  debt .        .      512 

of  joint  contractors 512 

of  agents 513—516 

£gceftioni  to  rule  rejeeting : — 

1.  in  matters  of  pub.  k  gen.  int  (See  Publio  ^  Oen.  Intereit,  Lit  Mota)       517 

2.  in  matters  of  pedigree.    (See  Pedigroe^  lAi  Mata)   ....      540 

3.  of  ancient  possession.    (See  AnoieiU  Poaeuian)       .    .      560 

4.  declarations  against  interest.    (See  IiUerMt) 568 

5.  in  course  of  oflSce  or  busi.  (See  Oonrte  of  Office  or  Businosa)  .      592 

6.  dying  declarations.    (See  Dying  Declarations)        ....      605 
HKATHEN,  may  be  competent  as  a  witness,  and  how  sworn    .  1161 — 1165 

HRDCIB,  presumptions  as  to  ownership  of 137 

HBll^  estoppels  by  ancestor,  binding  on 107 

admissions  of  ancestor,  when  evidence  against 659 

conv.  estate,  estopped  after  its  descent  on  him,  from  denying  his  title  111,  112 

bound  by  judgment  for  or  against  ancestor 1413 

reversions  of,  formerly  protected  by  Equity 166 

this  rule  abolished  by  31 Y.,  c.  4         .        •       .        .  166 
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HEBALDS,  books  of,  where  deposited 1S» 

ffffWfAlfnAa  aHnuwihli*  in  gaaag  nf  pfldigrei* 559,11^ 

oiBoer  of  college  of,  may  e^tUin  armoiial  bearingB  in  cases  of  pedigree   SI 

hare  ezereised  no  anthoritj  nnoe  ReYolotion 91 

oflb»  of,  not  proper  custody  for  old  MSS.  respect  diBBolredmotnasterieB  5£S 
book  from  college  of ,  not  eridence I33C 

HEBIOT,  custom  of,  proyable  by  reputation      ...  .        .    .     5S 

custom  to  take,  may  be  annexed  as  incident  to  a  lease  .        .     fil 

HIGH  AND  LOW  WATER,  presumption  as  to  land  between  .        .        .   135.,1S 

HIGH  TREASON.    (8ee  Trmttm) 

HIGHWAY.    (See  Read,  and  Bolibery),  presumption  as  to  ownership  of      .     I3S 

as  to  dedication  of,  to  public 147. 14^ 

right  of,  prorable  by  reputation 515, 323 

in  indictment  for  non-repair  of,  locality  must  be  alleged  and  proTed  2GI 
conviction  conclusiTe  of  liability  to  do  repairs,  on  second  indict.  1413. 1444 
acquittal  wiU  not  prore  non-liability,  on  second  indict.       .  .    1441 

Act,  inspection  of  what  books  allowed  by.    (See  THmpike)  .        .    1274 

orders  of  js.  for  making  highway  district,  how  proved  .         .  1311, 134S 

HINDOO  LAW,  as  to  Undtation  of  actions 90 

HIRING  AND  SERVICE,  when  presumed  to  be  for  a  year  ....     IS 

contract  of  ,  explained  by  custom  as  to  holidays f:» 

terms  of,  provable  by  parol,  though  reduced  to  writing,  when  3S9,  S?0 

HISTORY,  public,  when  admissible 25, 14$7, 1488 

private,  inadmissible 14SS 

HOLDING  OVER,  by  tenant,  presumptive  effect  of      .        .        -         .       301  iA 

HOLIDAYS,  custom  as  to,  may  explain  contract  of  hiring  and  scrricc  97S 

HOMICIDE,  malice  presumed  from,  unless  rebutted.    (See  Murder)  ISS 

dying  declarations  admissible  in  cases  of.  (See  Difimff  Beclaratiotu)  CU^— ^ 
depositions  of  deceased  on  charge  of  assault,  admiss.  on  trial  for  4U 

married  women  may  be  convicted  of 197, 19^ 

HONOURS,  actions  to  perpetuate  testimony  respecting  claims  to     .         .   469,  fD^ 

HOPE,  confessions  under  influence  of,  when  inadmissible.  (Sec  OmfrBfioms)  7Sl~7i4 

HOPS,  not  within  §  4  of  St.  of  Frauds ^74 

contract  respecting,  may  be  explained  by  usage f?& 

HORSE,  whether  nomen  generalissimum  in  an  indictment    .        .         .        .     S23 

unsoundness  of,  question  for  jury 54 

onus  of  proving,  is  on  plaintiff  ....  333,  SSI 
declarations  of  servant  on  Bale  of,  how  far  binding  on  master         «   513.  sU 

HOSIERY  TRADE,  burthen  of  proof  in  disputes  in 3t! 

HOSTILE  WITNESS  may  be  examined  in  chief  by  leading  questions     1177, 11> 

may  be  discred.  by  party  calling  him,  how  and  ivben      IIM 

HOTEL-KEEPER,  presumption  respecting US 

liability  of ,  for  lost  goods,  how  limited I^IS 

HOURS,  reasonable,  question  for  judge  where  precise  rules  laid  down      .    .      4i 

e.  g.,  for  presenting  instruments  at  bankers* 4X  4« 

at  other  places 44 

for  demanding  or  tendering  rent  on  the  land      ....      44 

elsewhere 44. 4C 

for  delivery  of  goods 45^ !» 

HOUSE,  let  in  flats,  presumptive  right  of  occupiers IS 

presumptive  title  to  support  of  adjoining  house 13? 

lodging,  registers  of,  how  proved.    (See  Lodging,  Lodging-noH*f^\     .    13*' 

HOUSE  OF  COMMONS.    (See  Parliament) 

attendance  of  witnesses  before,  how  enforced      ....   iOi$o,  19R 
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HOUSE  OF  COUUOifS—eantlnned, 

before  select  committees 1081 

witiL  attending  before,  may  be  sworn 1082 

before  committee  of,  may  be  sworn 1082 

witnesses  attending  before,  privileged  from  arrest.    (Sec  Arrest)       .    1118 

statements  made  in,  not  to  l)e  disclosed 796 

journals  of,  how  proved 16,  28,  1284 

admiiisibility  and  effect  of 1388 

on  trial  of  elect,  petit.,  declarat.  of  voters  agst.  own  votes  admiHS.       .      637 

HOUSE  OB'  LORDS.    (See  Parliament,  Peer) 

mode  of  enforcing  attendance  of  witnesses  before        •        .        .   1079,1080 

before  committees  of    .    .     1079 

1080 

1118 

1311 


select  committees  of,  examine  witn.  unsworn,  when    . 
witnesses  attending  before,  privileged  from  arrest,    (See  Arrest) 
judgments  of,  provable  by  minutes  on  journals 


journals  of,  how  proved 16,  28,  1284 

admissibility  and  effect  of 1388 

statements  made  in,  not  to  be  disclosed 796 

on  bills  of  divorce  in,  when  wife's  letters  were  admissible  .        .      644 

HOUSE-BREAKINO,  proof  respecting  place  must  correspond  with  allegation  268 
party  indicted  for,  may  be  found  guilty  of  larceny  .  .  .  .  257 
party  indicted  for  burglary  may  be  found  guilty  of  ...  .  257 
party  acquitted  of,  cannot  be  indicted  for  larceny,  when  .  .  .  1431 
party  acquitted  of  larceny  cannot  be  indicted  for,  when      .  .    1431 

presumption  of  guilt  from  possession  of  implements  for  .        .        .    .      340 

HUNTSMAN,  included  in  term  "domestic  servants" 47 

HUSBANDdcWIFE.  (See  Married  IK^man) intercourse  betw.,when  presumed  123 
coercion  of  wife  by  husband,  when  presumed  .  .  .  .  198, 199 
marriage  of,  when  presumed  from  cohabitation       .        .        ....      180 

when  strict  proof  of  marriage  necessary 181 

wife's  agency  in  ordering  necessaries,  when  presumed    .  199 

husb.  not  liable  for  money  lent  to  wife,  under  old  law.        .        .        .      200 

liable  under  present  law,  when 201 

communications  between,  privileged 764 

meaning  and  extent  of  this  rule        ....  .  764,  765 

in  civil  proceedings,  admissible  witnesses  for  or  against  each  other  1135,  1136 
in  Oiv.  k,  Mat.  Division,  how  far  admissible  ....  1136 — 1139 

in  crim.  proceedings  inadmissible  for  or  against  each  other    .        .    .    1144 
except  where  crime  committed  by  one  on  the  other      .        .  1151, 1162 
how  far  admissible  for  or  against  co-defts.  of  each  other  1146, 1146 

wife  not  admiss.  agst.  husb.,  in  case  under  Vagrant  Act  for  desertion      1162 
for  further  illustrations  of  competency  of.    (See  Competency) 
dying  declons.  of  either  admis.  where  other  charged  with  homicide  608 

mutual  deportment  of,  evid.  in  suit  for  dam.  for  adultery  .  .  .498 
letters  of,  to  each  other  or  to  strangers,  admissible  in  same  suit      .    .      498 

but  date  of  letters  must  be  proved 498 

confessions  by  wife,  how  far  admiss.  in  suits  before  ct.  for  divorce  644 — 646 
wife's  letters,  how  far  they  were  admissible  on  bills  for  divorce  .  .  644 
confessions  by  wife,  how  far  they  were  admissible  in  Eocles.  Cts.  •  .  645 
admissions  of  wife,  how  far  admissible  against  herself         • '      .        .      642 

against  her  trustees     .       .  642,  643 
for  her  husband       •       .       •      648 
presumption  against  deed  of  gift  by  wife  to  husband      .       .        .    .      166 
acts,  declarations,  and  admissioiiB  by  wife,  when  admiss.  agst  htub, 
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HUSBAND  AND  WIFE^-eontintud, 

on  gToand  of  agency  or  as  part  of  res  gestae  .  515,  616, 64fi^  6(7 

dedarationB  of  hnsbond  and  wife  in  nmttera  of  pedigree  .  542;  »13 

how  far  husband  and  wife  can  give  evid.  to  bastardiae  their  issue  .  799, 8tt 
joint  answ.  of,  to  bill  in  Ch.,  no  evid.  agsL  wife  after  husband's  dea^     «S 

except  when  it  relates  to  her  separate  estate  .         .    .     €S 
when  parties  estopped  from  denying  that  they  are  married  .       703, 701 

woman  saed  as  feme  sole  cannot  proTe  her  marriagei  if  she  has  denied 

that  fact  to  plaintiff TM 

vexdict  against  wife  before  marriage,  when  binding  npon        .         .    .    14U 

wife's  chattels  real  assigned  to  hnftb.  by  marr. MS 

husband  how  far  liablie  for  wife's  debts  before  marr.       .        .         .  CSS,  14IS 
cannot  sue  for  wife*s  wages,  when M 

IDENTITY,  when  articles  should  be  produced,  to  be  identified  by  jurj      477—480 

when  inferred  by  jury  from  comparison 4dD 

presmnpt.  respecting,  when  parent  and  child  bear  the  same  name  SOI,  SOI 
of  party  saed,  with  obligor  of  instrument  sued  on,  how  proved  1541 — l^M 
similarity  of  name  and  residence,  or  of  name  and  trade,  ¥rill  do  .  1^ 
inference  may  be  drawn  from  meie  identity  of  name  .  .  .  1344 
of  client  with  a  party  to  suit,  may  be  proved  by  the  solicitor  .  .  79 
of  prisoner,  collateral  facts  when  admissible  to  prove      .        .        .    .     314 

of  prisoner  may  be  proved  by  photograph ISU 

of  prisoner,  with  person  whose  examination  is  put  in  .  .  .  .  Tal 
of  prisoner,  with  person  named  in  certif.  of  previous  convictaon  ISSS,  ISSi 
of  party,  with  person  whose  handwriting  is  proved  .  .  .  .  1549 
of  subject  mentioned  in  document  when  ascertained  by  parol  .  996->I<K3 
of  parties  and  points  in  issue,  how  far  necessary : — 

to  let  in  former  depositions 416 — OO 

to  let  in  former  judgments  as  estoppels.  (See  Public  lieeords)  1407— liS 
in  questions  of,  witness  may  speak  to  his  belief  or  opinion      .        .    .    119 

IDIOT,  incompetent  witness IIM 

dying  declaration  of,  inadmissible ttS 

if  witness  objected  to,  as  being  an,  question  for  judge .        .        .        .       S 

IGNORANTIA  JURIS  NEMINEM  EXCUSAT ST 

maxim  applicable  to  foreigners 91 

ILLEQALITT,  party  not  estopped  from  avoiding  deed  by  proving  .        .  109,  llA 

will  render  void  every  instrument 94^ 

may  be  established  by  parol  evidence 90 

when  presumed 3S^...M 

ILLEGITIMACY.    (See  Legitimaoy,  Btutardy) 

ILLNESS.    (See  iSfik^ifeikSM) 

IMBECILITY  of  mind.    (See  Idiot) 

IMMATERIAL  ALLEGATIONS  need  not  be  proved    .        .        .        .      24$.  £9 

IMMORALITY,  party  not  estopped  from  avoiding  deed  by  proving         .    .     lid 
evid.  of,  in  what  actions  and  how  far  admiss.      ....     325--SSI 

IMMUTABILITY,  presumptions  in  favour  of 302—391 

IMPARTIALITY  of  wit  may  be  impeached  by  questions  and  contradictioin     lUS 

IMPERTINENCE  of  witness,  evidence  of  his  falsehood :« 

IMPOTENCE,  presumption  respecting,  from  ine&ctual  cohab.     .        .        .     aii: 

from  infancy 121 

IMPRISONMENT.    (See  False  Inijfrisanment,  Duress) 

IMPROPRIATOR,  lay,  entries  in  books  of,  whether  admissible     .        .        .     ^ 

INADVERTENCE,    (^e^  Mistake) 

INCIDENTS,  annexed  by  usage.    (See  Annexing  Incidtnfs)  .        .        .  <»73— *7T 
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by  law  merchant 977 

by  oommon  law 977 — ^991 

INGL08UBB  of  waste  by  tenant  presumed  to  be  for  landlord  .140 

INCLOSUBE  COHMISS.,  witnesses  how  poade  to  attend  before  .    .    1110 

award  by,  not  invalid  for  want  of  enrolment 940 

may  be  enrolled 940 

how  proved 1320,1348 

INCOMPETENCY.    (See  Competency) 

INCONSISTENT  statements,  when  party  can  show  that  his  wit.  has  made  .    1199 

INCORPORATED  LAW  SOCIETY,  what  docom.  may  be  signed  by  regr.  of    1370 

mles,  notices,  &C.,  of ,  how  authenticated 1334 

rolls  and  books  of,  may  be  inspected,  when 1274 

INCORPORATION  of  writings  in  will 891,892,1012 

in  contracts 857 

INCORPOREAL  RIGHTS,  what  that  term  includes 817 

presumption  as  to     .••••..•...      148 

St.  of  Limit,  affecting 91,92 

how  taken  out  of  Stat. 91,  918 

must  be  evidenced  by  deed  ...  .       .       .       .       •     817 

INCUMBENCY,  acting  as  parson,  admission  of 671 

INCUMBENT.    (See  Parwii) 

INCUMBEBED  ESTATES,  seal  of  former  Comm.  for  sale  of,  requires  no  proof      12 
INCUMBBANCE,  effect  of  paying  off,  by  tenant  for  life  .       .      166,  167 

INDEBITATUS  COUNTS,  effect  of  paying  money  into  ct  upon,  as  an  admiss.      694 

INDECENCY  of  disclosures,  no  objection  to  evidence 798 

INDECENT  EXPOSUBE  of  person,  on  trial  for,  cost  of  witn.  may  be  allowed  1048 
INDEMNIFY,  promise  to,  when  it  amounts  to  guaran.  within  St.  of  Frauds  864, 865 
witness  when  indemnified  by  giving  evidence  .  .  .  1225—1227 
certificates  of  indemnity  granted  to  witnesses,  effect  of  .  .  .  1358 
INDEMNITY,  when  given  under  order  of  Court,  plff.  may  sue  on  lost  bill  ,  895 
INDENTURE.  (Seei>(mO 
INDIA.    (See  Eaet  India  Campany^  Hindoo  Law^  Mahamedan) 

articles  of  war  for  the  forces  in,  judicially  noticed  ....  5 
regist.  of  marr.  in,  since  1st  Jan.,  1852,  must  bo  attested  by  two  witn.  928 
records  of  baptisms,  marr.,  and  burials  in,  where  kept        .       .       .    1250 

admiss.  as  public  documents 1330 

how  proved 1338 

list  of  passengers  to^  admiss.  as  public  documents 1330 

suits  in,  aided  by  ezaminat  taken  in  Engl.,  Scotl.,  and  Irel.  1099 — 1103 

depositions  respecting  misdem.  committed  in,  how  taken  and  proved 

and  when  and  where  admiss.        ....        441 — 444, 1305, 1306 
depositions  respecting  causes  of  action  arising  in         ....      443 

wills  made  in,  how  executed 881 

judicial  proceedings  of  Courts  in,  how  proved 1300 

INDIAN  EVIDENCE  ACT,  1872. 

s.  70,  admission  of  exon.  by  party  to  attested  doc.  .  .    .    1532 

s.  73,  comparison  of  handwriting 1550 

person  may  be  compelled  to  write  in  court  for  that  purpose  .    .    1552 

8. 118,  who  may  testify 1154 

8. 120,  married  persons  comp.  witn.  in  crim.  proceed.     .  .    .    1144 

8»  159,  refreshing  memory 1179 

experts  refreshing  memory 1195 

when  witn.  may  use  copy  of  doc.  to  refresh  memory  .    1181 

5  k  SS 
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INDIAN  BVIDBKCS  ACT,  lS72-^otUlnued. 

a  167,  improper  adm.  or  reject.^  of  ev^  when  no  ground  for  new  trial .    1339 

machine  copies  presumed  correct 37S 

INDICTMENT,  within  what  time  some  must  be  preferred.  (See  Limitati&mtii  98— S 

amendment  of.    (See  Amemdment) 24i— 217 

dread  of  amending  erroneous   .  .   - 317 

immaterial  ayerments  may  be  omitted  from         ....      36&,  3ET 
formal  defects  in,  how  objected  to.    (See  Variamat)        .         .         .    .     3ST 

form  of,  in  prosecat.  for  forgery 275,  ?K 

nnder  Debtors*  Act     ..."..         .        .    ,     ir<» 

venue  need  only  be  stated  in  margin  of 3S7 

excepting  when  local  description  is  required         .         .         .    .     dS7 

prisoner  not  entitled  to  copy  of,  in  felony 12a2. 123 

may  claim  to  have  it  read  slowly  in  open  court  .        .    .    1£S 

the  rule  of  withholding  the  copy  highly  unjust 12S3 

docs  not  extend  to  misdemeanors 1£S 

nor  to  treasons,  except  that  of  compass,  death  or  injury  to  Queen  .  1£3 
in  other  treasons  pris.  entitled  to  copy  of,  ten  days  before  trial  1352, 12a3 
in  action  for  malicious  pros.,  is  plaintifi  entitled  to  copy  of  ?  .  .  I£4 
when  seyeral  offences  charged  in  same,  doctrine  of  election  .  307— SIO 
declons.  exposing  declarant  to,  not  evid.  aft.  death,  as  agst.  inteiert  •  37'J 
questions  tending  to  expose  witness  to,  he  is  not  bound  to  answer  .  129 
extent  of  this  protection,  and  exceptions  to  it  .  .  .  1233— 12SS 
documents  tending  to  expose  witness  to,  he  is  not  bound  to  produce  .    12S 

when  principal  liable  to,  for  act  of  agent 12S,  13ft 

name  of  bastard,  how  described  in 277 

what  sufficient  description  of  partners,  joint  tenants,  tmstecs,  Soc^  in       278 
when  eyidence  of  prisoner's  character  admissible  .         .     31^— Oi 

no  tender  of  expenses  to  witnesses,  necessary  in IMS 

unless  witness  lives  in  Scotland  or  Ireland  .  .  lOMi,  lOQ 
when  Ct.  may  grant  costs  to  pros.  k.  witn.  (See  Attend,  iif  ll7^jt.)  lOK — ig&l 
scale  of  costs  allowed  under  order  of  Home  Secret     .        .         -  l(i51 — ISST 

when  Ct.  may  grant  rewards  for  activity  in  taking  offenders  .      1057 ^1061 

when  Ct.  may  make  pros,  pay  deft's  costs lOQ 

for  what  offences  not  triable  by  Justices  or  recorders      .        .        .     .    1437 

witnesses  usually  called,  if  named  on  back  of iau3 

the  finding  of ,  how  proved \\^ 

is  a  judgment  in  rem  conclusive  in  trial  of  ? lUtt 

judgment  on,  not  evidence  in  a  civil  suit,  of  facts  adjudicated        .     .    14K 

except  upon  a  plea  of  guilty 141 J 

judgment  in  an  action,  not  evidence  on,  of  facts  adjadicated  .        .    .1417 
INDORSEMENT.    (See  Bm  of  Exchange) 

by  payee  of  cheque,  when  presumed  genuine ,< 

by  payee  of  prom,  note  admits  signatnro  of  maker 714 

by  drawer  of  bill,  not  admitted  by  acceptance 713 

by  payee  of  pt-paymt.  on  bond  or  bill,  effect  of,  on  St.  of  Limit.     SSS— ^1 

on  negotiable  security  does  not  bar  Stat.      .    «     £&< 
on  bond  does,  and  may  be  proved  by  repreaeii- 
tatives  of  deceased  obligee     .        .        .       586.557 

how  far  necessary  to  show  date  of  , 177.  5S»-^S»: 

on  record  of  name  of  interested  witn.,  rendered  him  competent  whoi    llfT 

on  will  to  prove  probate 1324, 12S* 

INDOBSER,  declarations  of,  when  evidence  against  indorsee        ...     #£3 
admissions  by,  after  indoipementi  not  evidence  against  indonce     .    . 
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estopped  from  dispatiug  preceding  dgnatareBon  bill  .       .       .       .714 

INDUCEMENT,  judgment  inter  alios  admissible,  where  record  is  matter  of    1394 

what,  will  render  confession  inadmissible.    (Sec  Confesgi&n)  .  730 — 745 

INDUSTRIAL  SCHOOLS,  certificates  of,  how  proved       .        .        .       1358, 1359 

order  of  detention  in,  how  proved 1348 

rules  of ,  how  proved 1346 

INDUSTRIAL  SCHOOLS  ACT,  1866.    (See  Ihble  Stat,  29  &  30  V.,  c.  118) 
INDUSTRIAL  SCHOOLS  ACT  (IREL.),  1868.   (See  Tkhle  St,  31  &  32  V.,  c.  26) 

certificates  under,  how  proved 1358 

INDUSTRIAL  AND  PROVIDENT  SOCIETIES.    (See  Friendly  Societia) 

acknowledgment  of  registry  of 1367 

reconveyance  of  mortgages,  how  affected  by 847 

INDUST.  AND  PROV.  SOC.  ACT,  1871.    (See  l\ihle  St.,  34  k  36  V.,  c.  80) 
INEBRIETY.    (See  Drunkenness) 

INFAMY,  witness  no  longer  incompetent  on  ground  of         .        .       .        .1128 
INFANCY.    (See  Infant  and  Children) 

plea  of,  cannot  be  proved  by  hearsay  as  matter  of  pedigree    .        .    .      548 

INFANT.    (See  Children)  conclusive  presumptions  respecting      .        .       121, 122 

presumed  in  Scotland  bom  dead,  if  not  heard  to  cry       .       .        .    .      121 

under  7  incapable  of  committing  felony 121 

under  14,  boy  cannot  commit  rape 121 

or  an  assault  with  intent  to  commit  rape       .        .        .      121 

may  be  principal  in  second  degree 121 

patient  may  be  convicted  of  unnatural  crime  though  agent  under  14  .      121 
under  12,  girl  cannot  consent  to  sexual  intercourse             .        .        .121 
between  12  and  13,  girVs  consent  reduces  crime  from  felony  to  misdm.      121 
between  7  and  14,  prim&  facie  presumed  ignorant  of  distinction  be- 
tween good  and  evil 196, 197 

this  presumption  in  practice  disregarded 197 

before  1838,  boys  of  14,  and  girls  of  12,  might  bequeath  personalty    .      122 

under  21  cannot  in  general  alicnc  his  land 121 

or  execute  a  deed 121 

or,  since  Ist  Jan.,  1838,  make  a  will     ....  .122 

or,  since  7  Aug.,  1874,  state  an  account 122 

or  contract,  except  for  necessaries 122 

what  are  necessaries  for 66,  56 

question  how  &r,  for  jury 55,  56 

shareholder,  when  liable  to  action  for  calls 122 

may  be  member  of  friendly  society 121 

boys  of  20  and  girls  of  17  may  make  marriage  settlements,  when   .    •      121 

how  far  he  can  act  as  trustee 122 

ratification  of  promise  by,  must  have  been  by  writing  signed  .        .    .      912 

but  such  promise  cannot  be  ratified  now 912 

written  acknowledgment  by,  of  debt  for  necessaries,  bars  St  of  Limit.      904 

fraudulently  representing  himself  of  age,  liable  to  creditor  .        .       .      706 

admissions  made  by,  receivable  against  him  when  of  age       .        .    .      625 

admissions  by  agent  of,  not  evidence  against  infant    .        .  .616 

admissions  by  prochdn  amy  or  guardian  of,  not  evid.  against  infant  .      625 

unless  they  would  be  evid.  if  made  by  solicitor      .        .    .      626 

answer  of  guardian  of,  to  bill,  not  evid.  against  infant  in  another  suit      636 

bound  by  judgment  in  action  brought  by  his  guardian        .       .        .    1410 

though  action  commenced  and  conducted  without  his  knowledge    .    1410 

and  thojigh  in&nt  be  at  tbe  time  of  mature  age  or  even  married      •    1410 
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recognizance  to  prosecute,  or  gire  evidence,  'binding  on  •        •        .    •  1099 

INFANTS  BELIEF  ACT,  1874.    (See  Thble  St.SUcBSY.c  62) 

INFERENCE.    (See  PremmpHom) 

INFERIOR  COURTS.    (See  Qnmty  Ctmrtt) 

jadges  of,  and  proceedings  in,  not  judicially  noticed    ....      99 

right  to  inspect  records  of 1237 

how  far  applicant  must  be  interested 1237 

course  to  be  pursued  in  case  of  refusal  to  grant  inspection  hy  .    .    1357 

proof,  admissibility,  and  effect  of  records  of.  (See  Public  Seeard*)  .  I2H 
witnesses,  how  made  to  attend.  (See  Attetulance  of  Witme$9e9)  107»— IIU 
witnesses,  parties,  counsel,  &c.,  attending,  when  free  from  arrest         .   llli 

judgments  in,  how  proved 1312,  UI3 

general  rules  of,  how  proved 13S 

INFIDEL,  competent  as  a  witness 1161,  lltt 

INFIDELITY,  in  wife,  does  not  rebut  presumptive  legitimacy  .        .    .     IS 

INFIRMITY.    (J&^  SicJtneu,  Insanity) 

INFLUENCE,  undue,  when  presumed  in  equity ie4--l« 

INFORB£ATION.    {^B>e&  Depositions) 

in  Exchequer,  witnesses  to  character,  inadmissible  in     •        .        .    .     3S 
witn.  remainiug  in  ct,  after  order  to  withdraw,  peifai^K  in- 

admiss. 1174, 117> 

conviction  on,  judgment  in  rem IHR 

effect  of  acquittal  on,  as  proof  of  illegality  of  eeisuie         .       .    1444 

INFORMER,  corroboration  of fl4 

communication  by,  to  government,  privileged  ....  791— T9S 
cannot  be  questioned  as  to  channels  of  information .        •        •  79S.  TS 

INFRINGEMENT  OF  PATENT,  question  for  jury,  when    .        •         .        .       54 
order  for  inspection,  when  granted  in  case  for 4^ 

INHABITANTS,  when  suing  or  prosecuted,  admiss.'&  dedons.  by  one  erid. 

against  all €35 

e.g.,  on  indictment  against  a  township  for  non-repair  of  a  bridge  .    .     633 

in  settlement-cases  declarations  of  rated,  admiss.  against  pari^    633,  ^ 

meaning  of  term,  may  be  interpreted  by  evidence  of  usage  .        .      9^ 

INITIALS,signat.  by,  how  far  suff.  within  St  of  Frauds 6«0 

within  Will  Act 890 

INJURY,  presumption  of  malice  from 97 — 100, 132—131 

INLAND  REVENUE,  office  of,  includes  excise  and  stamp  offices  .        .    ISSt 

books  of,  admissible  as  public  documents I3S 

provable  by  examined  or  certified  copies      ....    1337 
duplicates  of  licences  of  stage  carriages  filed  at,  how  proved  •        ISoO^  13S1 

admissibility  and  effect  of 1IS3 

banking  memorials  filed  at,  how  proved ISK 

admissibility  and  effect  of 14M 

condemnation  of  property  by  Commiss.  of,  judgment  in  rem  .  .  IM 
offender  against  laws  of,  can  now  test,  for  or  ogst.  himself  in  Exch.  pcoiL  IIC 
proof  of  certificates  granted  to  solicitors  by  Commiss.  of  ...    179 

effect  of  denoting  stamps  affixed  to  documents  by  Commiss.  of   .        .    I47S 

INNKEEPER,  presumption  respecting IS 

liability  of,  for  lost  goods,  how  limited 1!4, 19S 

VNOCENCE,  when  presumed 

evidence  of  good  character,  when  admissible  to  raise  presumption  of 

itrhen  presumption  of,  met  by  some  connter^presnmption        .        .  13&  lit 

when  onus  of  proving,  is  cast  on  defendant  l^  statute        «        .      338—314 
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lyQUEST,  finding  temporary  insanity,  is  it  evid.  of  insanity  on  an  issue  ?   .    1400 

INQUIRIES,  answers  to,  how  far  eyid.  to  prore  search  for  docmneDt   .     388—393 

for  witness  421, 423, 454, 494 

for  attest,  witn.    1540,1541 

to  prove  denial  by  bankrupt       .    .      494 

INQUISITION.    (See  (hraner),  in  proof  of,  when  necessary  to  prove  commis.  1819 

when  not 1319, 1321 

admissibility,  and  effect  of 1400,1474 

jurisdiction  most  appear  on  face  of 159, 160, 1439 

IN  REM,  judgments,  definition  of 1399, 1400 

what  are  not 1400 

what  are 1401—1403 

how  far  binding  upon  straugers      .        .      1398, 1402 — 1404 

effect  of  conflicting 1405, 1406 

how  far  binding  in  criminal  cases 1406 

INROLMENT.    (See  Enrolment) 

INSANITY.    (See  Lunacy,  Lunatic),  proved  to  exist  at  particular  period, 

presumed  to  continue        ...••..*•      204 

on  whom  onus  of  proving  lies 838 

cannot  be  proved  by  treatment  of  party  by  reUtUves   .       .       •     489—492 

aliter  in  Ecclesias.  Courts 492 

can  acquaintances  of  party  testify  as  to  their  belief  respecting  7  .       .1189 

opinion  of  medical  men  admissible  respecting     .       .       .  1190, 1193, 1194 

inquisition  in  lunacy,  how  far  evid.  of 1400 

of  witness,  makes  him  incompetent,  when        ....        1154, 1155 

lets  in  his  former  depositions,  when    ....      423,  427 

ground  of  postponing  trial,  when 423 

of  attesting  witness,  lets  in  proof  of  his  signature        ....    1537 

of  testator,  may  be  proved,  notwithst  probate,  if  exor.*s  titie  not  impeach.   1 404 

can  attest,  witn.  to  will  testify  as  to  his  belief  respecting?  1189, 1190 

INSCRIPTIONS,  on  mural  monuments,  &c.,  provable  by  secondary  evid.    895, 554 

evid.  in  matters  of  pedigree      .      554 

on  rings,  evid.  in  matters  of  pedigree 554 

on  flags  and  banners,  provable  by  oral  testimony         ...       *      377 

INSOLVENCY,  declarations  of,  how  proved  in  Ireland 1295 

INSOLVENT,  omission  of  debt  in  schedule  of,  admission  that  it  is  not  due  673, 674 

INSOLVENT  DEBTORS*  COURT,  seal  of  late,  judicially  noticed       .       .       11 

rules  of,  how  proved 1323 

records  &  proceed,  in,  are  now  records  k  proceed,  of  Ct.  of  Bkptcy.    .    1298 

may  be  proved  by  certified  copies     .        .  1298 

is  adjudicon.  evid.  of  discharge  of  pris.  without  putting  in  his  petition 

and  schedule? 1315 

e&ct  of  decisions  of  foreign 1454 

INSPECTION.    (See  Inspection  by  Jury,  Notice  to  admit) 

of  public  records  &  documts.    ( See  Public  Becords  jjf  Docnmcnta)    1 245 — 1 278 

of  private  writings,    {^ei^  Private  Writ\ng$)     ....    1489 — 1511 

of  docum.  how  obtained.    (See  Discovery) 

of  docum.  in  hands  of  witn.  at  trial,  right  of,  by  adverse  counsel       •    1185 

of  ship  by  Trinity  Masters,  may  be  ordered  by  Adm.  Div.,  when       .      484 

X2TSPECTI0N  BY  JURY,  most  satisfactory  mode  of  proof      .       .       .    .      477 

to  identify  two  articles  found  in  different  places         ....      478 

e.  g.,  wheat  found  on  prisoner  with  sample  belonging  to  prosecutor  .      477 

or  fractured  bone  of  sheep,  with  mutton  found  in  prisoner's  house     478 

•killed  witnesses  should  aid  Jury  in  inspection,  when     •       •       .    .      479 
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exciting  prejudice  by  ocular  inspecUon 479^  tf9 

when  jury  allowed  to  view  the  Iocob  in  qno  or  chattel  in  dispute    481 — iSa 
to  obtain  proper  inspection  by  jnry,  jndge  may  order  wall  to  be  ronoFed    4S3 

expedient  to  extend  the  power  of  viewing 4^  465 

innpection  of  prisoner  pleading  pregnancy  by  jnry  of  matrons  '  •        .477 

IXSPECTORS  under  particular  Acts,  how  to  summon  witnesses      .         1 10&— 1111 

of  mines,  may  grant  certified  copies  of  their  mles  for  proof        .        .    1384 

of  cattle,  certificate  of  disease  made  by 1370, 1371 

INSTITUTIONS  TO  LIVINGS,  registers  of,  who  entitled  to  inspect        .    .    1« 
INSTRUCTIONS  TO  COUNSEL.    (Sec  PriviUged  Ofmwtm^catwma) 
INSTRUMENT.    (See  Privaie  Writings  and  Sdextijie  Iiutntmmts) 
INSURANCE,  presmnp.  recognised  in  law  of,  as  to  loss  of  ship      ...     211 

as  to  nnseaworthinesB  of  ship .  fli 
materiality  of  fiicts  not  oonmranicated  in  effecting,  question  for  jury .  U 
onus  of  proving  such  non-communication  is  on  defendant  .  .  .  J3S 
incidents  annexed  to  policy  of,  by  law  merchant         ....     97$ 

marine  policy  of,  may  be  assigned  by  indorsement SC 

assignee  of,  may  sue  in  own  name     .        .        .        .     8S2 

effect  of  alteration  of  policy  of,  after  completion 1314 

policy  of,  when  completed,  so  as  to  render  subsequent  alteration  fatal    1S24 
in  action  on  policy  of,  though  tot.  loes  alleg.,  part  loss  maj  be  proved  SSOL  dQ 

effect  of  paying  money  into  court       ...     CSC 

plaintiff  may  rely  on  mere  posseBsion      .        .    .      141 

on  indict,  for  arson,  with  int.  to  defraud  office,  pol.  best  evid.  of  &ct  of     3T)S 

notice  to  produce  policy  must  be  given  ....      407 

adjustment  of  a  loss  on  policy  of,  not  conclusive  admission     .        .    .      719 

acknowledgm.  of  receipt  of  premium  in  policy,  when  conclu.  admis.  .      707 

parol  evidence  inadmissible  to  vary  terms  of  policy  of  .       9G0, 9C1 

evidence  of  usage  admiss.  to  explain  terms  in  policy  of  .        .        .971 

underwriter  of  policy  of,  presumed  to  know  usage  of  trade  insured    1S9. 971 

to  know  contents  of  Lloyd's  shipping  list  .  1P9 
may  prove  by  parpl  evid.  amount  of  seaworthineas  implied  in  marine  97S 
warranty  that  lighters  shall  be  seaworthy  not  implied  in  marine  .  .  979 
warranty  that  goods  are  seaworthy  not  implied  in  voyage  policies      .     97 

when  implied  in  carrier^s  contract 97 

INTENTION.    (See  Functions  of  Jndge  and  Jury) 

criminal,  when  presumed  .  .       97 — 99, 1^  IS 

will  be  preiBumed,  if  act  in  itself  unlawful    .  .      133 — 134 

must  be  proved  if  act  only  crim.  if  done  with  patlar.  int.    133^  134 

several  intents,  when  sufficient  to  prove  one 2S8 

compound  intent,  when  sufficient  to  prove  simple  intent     .        .        .     3i( 

how  far  intent  must  be  proved  as  laid 339,  SS9 

collateral  facts,  when  admissible  in  proof  of        ....      311-^19 
surrender  by  operation  of  law  does  not  depend  on  .        .        .    .     Ml 

declarations  of,  generally  inadmissible  to  explain  writings  .     1003, 10D4 

except  1.  where  description  alike  applicable  to  two  subjects  1006 — UK^ 

2.  to  rebut  an  equity.    (See  Rebutting  an  Equity)  .  1023— lOH 

3.  when  will  impeached  on  ground  of  fraud  or  forgery  .  .  919 
where  i^dmiqpible,  it  matters  not  when  and  how  made ....  1O09 
no  presumption  of,  can  revoke  will 894 — S9i 

INTEREST.    (See  PuWe  and  General  Interest) 

community  of,  not  sufficient  to  render  admissions  receivable       .        .      GI 
declaration  i^gainst,  why  and  when  admissiUe 
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declarant  must  be  dead ^        .    .      568 

not  sufficient  that  he  has  absconded  or  is  out  of  power  of  parly  .        .      569 

how  iar  knowledge  in  declarant  necessary 569 

declaration  must  be  against  interest  of  declarant  ....  569 
such  iiiteiest  must  be  of  a  pecuniary  or  proprietory  nature  .  .  .  569 
declarations  rendering  declarant  liable  to  prosecution,  inadmissible  .  570 
\,  as  to  declarations  againgt  pecuniary  : —  ....      569 — 580 

amount  of  pecuniary,  immaterial 570 

whether  rule  applies  to  oral  declarations         .        .        .        .571 
it  includes  all  written  statements,  whether  made  at  time  of 

fact  declared  or  subsequently  571 

it  includes  entries  in  private  books  kept  by  declarant     .        .571 

entry  must  charge  declarant  with  receipt  of  money  for  another      572 

or  acknowledge  payment  of  money  due  to  himself       .    .      572 

entry  in  debtor  and  creditor  account       .        .        .        ,        .      572 

when  entry  is  sole  evidence  of  charge  .        ,        ,        ,572,  573 

entries  how  far  evidence  of  collateral  matters  .        .     574--576 

no  proof  of  independent  matters      ....  576,  577 

not  necessary  that  declarant,  if  living,  should  have  been  comp.      577 

declaration  admissible,  though  living  witnesses  might  be  called      577 

though  account  does  not  show  from  whom  money  received      577 

though  not  written  by  declarant,  if  authorised  by  him     .      578 

if  entry  by  agent,  some  proof  of  agency  required     .        .        ,      679 

unless  book  ancient,  and  internal  evidence  of  genuineness      .      580 

2.  as  to  declarations  against  proprietory  i — 530 

in  disparagement  of  declarant's  title  to  land    .        .        ,     680 583 

may  be  verbal,  or  in  writing,  or  by  deed,  &c.       .        .        .  581,  582 

must  state  what  declarant  knows  or  believes    ....      582 

not  what  he  has  heard  others  say        .  .    .      552 

must  be  made  while  declarant  in  possession     ....      532 

what  sufficient  evidence  of  possession 532 

must  disparage  declarant*s  own  title 5g3 

not  admiss.,  if  merely  tending  to  abridge  or  incumber  estate  .      583 

?),  entries  in  books  of  deed,  rectors  or  vicars,  when  evid.  for  success.  583,  584 

4.  how  indors.  by  payee  of  pt.  pay.  on  bond  or  bill  affects  St.  of  Lim.  585—591 

such  indors.  on  negot.  security  docs  not  bar  Stat.        .        .    .      586 

on  specialty  does,  and  may  be  proved  by  representatives 

of  deceased  payee 586,  687 

how  far  necessary  to  show  date  of  indorsement  .        «         588 691 

deed  that  can  take  effect  by,  shall  not  take  effect  by  estoppel      .        .      116 
witness  no  longer  inadmissible  on  ground  of.    (See  Competency)  ^    .    1128 

in  lands,  what  is,  within  St.  of  Frauds.    (See  St,  of  Frauds)        .     809 875 

of  witness,  questions  respecting,  how  far  relevant   .        .        .      1211 12 16 

answers  of  witness  respecting  his,  how  far  open  to  contradiction   1212 1216 

attesting  witness  to  instrument  produced  by  opponent,  in  which  he 

claims  an  interest,  need  not  be  called,  when     ....   1634  1535 
|)arty  not  bound  to  explain  alteration  of  lustrum,  unless  he  claims 

an,  under  it 1618—1620 

paym.  of,  ousts  St.  of  Lim.,  when.  (See  Lim,  &  Ld,  Ulenterden's  Act)  908—912 

by  one  co-contractor  docs  not  bar  St  of  Lim.  as  to  others  512, 628  629 

amount  of,  payable  on  foreign  bill  of  exchange  question  for  jury        ,        56 

on  bill  of  exchange,  not  recoverable  without  producing  bill     .        .    .      407 

INTERLINEATIONS.    (Hoc  Alt4*rations) 
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IKl  ERLOCUTOBT  orden,  not  evidence  in  natnre  of  lepntatian  .       .    SS 

IN7  EBPLEADER  ACTS,  admiasibilitj  and  effect  of  roles  and  ozdera  nnder   liS 

bad  order  nnder,  when  held  binding  as  a  qnaei  award     .        .        .  708.  m 

IN  rBRPBETATION,  of  wills,  V.-Ch.Wigram^fl  rules  for       .        .        .      MS,HI 

of  other  writings,  mles  for.    (See  Writinffs) 941—913 

INTERPRETER,  commnnication  through,  when  privileged  .        .        .       .     771 

entitled  to  what  allowance  in  crim.  court 1C67 

may  aid  in  inspection  of  foreign  docs,  under  order  of  Inspection         .    I5S6 

of  deaf  and  dumb  witnesses llje 

INTERROGATORIES,  parties  may  be  served  with,  prior  to  triaL    (See 

Cmnmission) IST 

no  leave  to  interrogate  in  general  necessary 4^7 

except  in  case  of  a  body  corporate 43 

or  in  interrogating  more  than  once      ....     43 
or  at  other  times  than  those  mentioned  in  the  roles    .     4»T 

at  what  time  to  be  administered 4Si 

must  be  answered  by  affidavit 4fiO 

remedies  for  administering  improper        ....         45S — 160. 12!4 

for  insufficient  answer 460, 4€I 

oral  examination  may  be  ordered 40 

what  is  an  insufficient  answer 411 

deft,  in  eject,  need  not  answer,  if  answer  would  incur  forfeits  of  lease     463 

what  questions  may  be  asked 462 — 465, 1237.  ISS 

what  may  not 1223.1334 

party  cannot  inq.  into  facts  which  relate  cxchmtely  to  adversary's  case     4€3 

exception  to  this  rule 4^ 

rule  as  to  documents 4^ 

answers  to,  are  admiBsible  in  evidence 461 

but  need  not  all  be  read €19 

unless  ordered  by  judge .        •        .        .        ^        .        .  619,630 

practice  respecting,  in  C!ounty  Courts 467^40 

how  far  necessary  to  read,  in  putting  in  depositions  in  Chancery  .  .  UK 
when  ancient  depositions  may  be  read  without  putting  in  .  .  .  ISSl 
witness  abroad  usually  examined  on,  under  commission  .        .        .    .     40 

INTESTATE,  judgment  against,  binding  upon  admor. 1413 

admissions  by,  evidence  against  admor €39 

INTIMIDATION  of  witness,  a  misdemeanor 1123 

INTOXICATING  LIQUORS  ACT.    (See  Licenjiing  Act,  1872) 

INTOXICATION.    (See  Drunkennm) 

INVENTIONS.    (SeePafea^) 

INVENTORY,  exhibited  by  exor.  or  admor.  when  evidence  of  assets         .   71ft.  TJ"^ 

INVOICE,  evidence  of  credit  given  to  party  named  in  it      .        .         .        .673 

IONIAN  ISLANDS,  regis,  of  marriage  in  the,  now  deposited  with  Re^.  Gen.    120 

is  official IS9 

entry  in,  how  proved       .         .    138* 

I  0  U,  production  of,  no  evidence  of  money  lent 142 

evidence  of  account  stated 142, 143 

need  not  be  addressed  to  any  one  by  name 14f 

IRELAND.    (See  Land^  Egtates  Court) 

records  and  judicial  proceedings  of  courts  of,  how  proved       .         .    .    ISOt 

admissibility  and  effect  of 144o,  144&  llS 

laws  of,  how  far  judicially  noticed 3 

seal  of  what  courts  in,  judicially  noticed 2l  K' 

seal  of  Record  office  in,  judicially  noticed 14 
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public  lecords  in,  proved  by  certified  copies 1286 

Btatatee  of,  prior  to  Union,  how  proved        ......    1279 

dociunB.  admifis.  in,  are  also  evid.  in  England  and  the  Colonies      1301, 1302 
docnments  admissible  in  England,  are  also  evidence  in  .  1301, 1302 

Poor  Law  valuations  in.    (See  P^or  law) 
registers  of  births,  deaths,  and  marr.  in,  how  proved   ....    1342 

valuation  of  rateable  property  in,  how  proved 1343 

grant  or  surrender  of  leases  in 839 

what  warranties  implied  in  leases  in 982,  983 

judgment  mortgages  in,  how  proved 1379 

deeds  and  wills  registered  in,  how  proved 1878 

assignments  of  judgments  in,  how  proved 1379 

registration  of  judgments  in,  how  proved 1371 

Landed  Estates  Ct.  in,  makes  witnesses  attend,  how    .  .   1087, 1088 

deeds  executed  by  authority  of,  how  far  conclusive  evidence    104, 105 

informations  of  murdered  witness  when  admissible     ....      440 

IRISH  BANKRUPT  AND  INSOLVENT  ACT.  (See  Banhrnptty  and  Innol) 

IBISH  FISHERIES,  seal  of  Commiss.  for,  judicially  noticed    ....        13 

Commiss.  for,  may  enforce  attend,  of  witn. 1110 

inspectors  of,  licences  granted  by,  how  proved 1360 

IBISH  LANDLORD  AND   TENANT  ACT,   1870.     (See  Landlord  and 
Tenant  Ireland  Act) 

IBISH  WITNESSES,  credibility  of 71 

if  murdered,  maimed,  or  secreted,  their  depositions  admissible       .    .      440 
attendance  of,  how  enforced  on  indictments  in  England      .  .    1062 

in  civil  trials  in  England 1063 

before  Commiss.  from  England  or  Ireland     .  .    1098 

may  be  ordered  to  be  examined  in  Irel.  by  Eng.  Court  of  Bkptcy.     465,  466 

rBBELEVANT  FACTS,  not  evidence.    (See  /mv^,  ChUateral  Ihcts)      .   296,  297 

declarations  qualifying  or  explaining,  not  evid 602 

IRRELEVANT  QUESTIONS,  when  allow,  on  cross-ex.     (See  Witn,)    1207—1216 

answers  to,  conclusive 1207 — 1209 

what  are  not 1210 — 1216 

IKREVOCABLE,  voluntary  settlements,  presumpt.  against  ...      169 

gift  of  chattels,  when 818,  819 

ISSUE,  power  of  finding  distributively 261,262 

instancesof  distributive  issues 263-— 266 

substance  of,  must  be  proved.    (See  Variance^  Allegation*)   .        .    .      221 
proof  of,  on  whom.    (See  Onw  Prohandi)  ....      332^346 

evidence  must  be  confined  to  points  in 283 

rules  of  pleading,  object  of 3g4 

character  of  trustee  in  bankruptcy,  exors.,  admors.,  or  persons  suing 

or  sued  by  stat,  not  in  issue,  unless  specially  denied  .       .      290 

general  issue  has  been  practically  abolished.    (See  Chneral  luur) 

except  in  form  of  "  not  guilty  by  statute  " 292—296 

evidence  of  collateral  facts  excluded  in  general 296 

reasons  for  rule 296 

illustrations  of  rule 297,  298 

exception,  if  connected  with  matter  in  iRsue.    (See  (hUa feral  thets) .      299 

if  offered  to  establish  identity  of  party 310 

or  to  corroborate  witness 310  311 

or  to  illustrate  opinions  of  scientific  witnesses  .    .      311 

or  to  prove  know.,  intent,  good  faith,  or  malice  of  party  311*819 
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ISSUE— ^4^j|/isivir. 

end.  of  chanci.,  when  admissible  to  raiBe  presamp.  of  inno.  or  guilt  319-4S 

to  aifect  damages.        .  .323-3% 

evid.  of  chanct.  when  admis.  to  impeach  yeracity  of  witn.  (See  Cka- 

racier) 330,331 

admissions  not  put  in,  by  pleading,  rejected  in  evidence  .  .  .  fi!l 
JACTITATION  OF  MARRIAGE,  decrees  in  suits  for,  how  far  judg&  in  rem  IKB 

JERSEY,  laws  of,  not  judicially  noticed i 

judicial  proceedings  of  courts  of,  how  proved 1300 

JERTIS'  Acts.    (See  Tabic  St.  11  ScUY.cc,  42,  43) 

JEW,  bow  sworn lltt 

age  of,  not  provable  by  entry  of  circumcision  in  book  of  Rabbi  .    ."iSa,  13^ 

JEWELLERY  not  necessaries  for  an  infant S 

•lv»IXPER,    (See  Misjoinder ,  ybnjoinder) 

Jv^IXT  DEBTOR,  judgm.  against  one,  without  satisfac.,  may  be  pleaded  in 

bar  by  others 1114 

judgment  against  one  joint  and  several  debtor,  with  satisfaction,  may 

be  pleaded  as  estoppel  by  others UM 

in  action  on  joint  contract  or  trespass  against  two,  one  may  [dead 
pendency  of  another  action  against  him  for  same  canse  .   .  1413 

«*^.aXT  CX)XTRACTORS,  written  acknowledgment  by  one  does  not  take 

debt  out  of  St.  of  limit,  as  to  others        ....      012,637,  fiS^ 
bow  judgment  to  be  given  and  costs  allowed  in  such  case  ,  .    f^ 

10.  paym.  by  one  does  not  take  .case  out  of   St.  of  Limit,  as  to 

fcbcrs 512,63S,S2) 

A£.-;r.ij»cn  by  one,  when  evidence  against  others  .510, 511,^ 

luc  r&r  TCOLrnr  of  the  joint  interest  must  be  proved  aliund6  .    ^ 

«if-vt  rf  v5-.jk:i  cf  one 633 

:ii«;^*iK!i':  i^tvisbC  ooe,  without  satisfoct.,  bar  to  action  against  others  1414 
.101 NT-0  *■  N  i  i>w  w^tfm  pcosecxxtors*  how  names  must  be  described  .  27 J.  J7> 
JULSr-c>r',VS:  o:iCPAXT.k)w  described  in  indictment        .        ...    27? 

iiabLl.::c<>  ;c  9r;<riauaal  committee-men 70i.7t<& 

shaxesi^  jx.  tuc  w^chin  §  17  of  St.  of  Frauds ^7i 

-mbtm*  r£  a£  aH,  within  §  4  of  the  same  Act .        .       .      871, 873 

under  Coc^  i  L  •JcubuI.  J^t,  IS43,  contracts  of,  how  made        .     .     82S.  fi9 

transfiar  ^cl  ihurw  in,  mufit  be  by  deed      ....      827. 8^ 

registers-  c£^  hnw  inspected     .        . 12?0 

aUkniaability  and  effect  of 14$ 

books  of  pr.iccniings  of,  how  inspected in 

proof  and  effect  of I8S 

liy-laws  of,  prcwf  ami  effect  of 1381.  I3BS 

urdcrH  of  gen.  BkKtxngs  for  borrowing  money,  how  proved      .  ISS* 

certificates  of  ytofOBiL  of  shares,  form  of 136 

proof  of  ...  136 

of  a^KSiI  paid  ap,  proof  and  effect  of  .   .  I3tf 

notices,  &c.  of,  may  be  served  by  post,  when     .  ,       .    1^ 

under  the  Cos.  Acts,  1862  k.  1S4»7,  contracts  of,  how  made  .  .  ^.^ 
bills  of  ex.  and  prom,  notes,  how  made,  accepted,  and  indorsed  br  ^^ 
mcmdft.  of  association  of,  need  not  be  under  seal .  .  .  .  ^^ 
articles  of  association  of,  need  not  be  under  seal  .      .    ^ 

transfer  of  shares  in,  need  not  be  by  deed ^ 

documents  of,  kept  by  r^istrar,  how  inspected         .  ,  \^ 

proof  and  effect  of      .       .   .   IS^ 
registers  of,  kept  by  Co.,  how  inspected 12^ 
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admifis.  and  effect  of      .        .        .    •    1483 

books  of  proceedings  of,  bow  signed 1486 

bow  proved 1332 

admiss.  and  effect  of  .        .        .    14S4, 1485 

reports  of  inspectors  of,  bow  proved 1343 

certificates  of  incorpor.,  proof  and  effect  of      ...        .    1364 

need  not  be  produced  to  prove  rcgistra.      377 

of  proprict.  of  sbares,  proof  and  effect  of  .        .    .    136o 

notices,  ikc.,  of,  may  be  served  by  post,  when    .        .        .        .188 

bow  autbenticatcd 924 

what  seals  judicially  noticed  under  winding-up  clauses  of  Act         .        14 

what  signatures  so  noticed 22 

attend,  of  witn.  before  winding-up  court,  bow  enforced  ,        .    1078 

JOINT  TENANTS,  bow  described  in  indictments 278,  279 

presumptions  respecting 168 

distinction  between,  and  tenants  in  common,  how  shewn        .        .    .    1000 

JOSEPH,  his  cup  found  in  Benjamin's  sack 78 

his  coat  regarded  by  Jacob  as  evidence  of  his  death        .        .        .    .        81 

JOURNALS,  of  Parliament,  how  proved 16,  28, 1284 

admissibility  and  effect  of 1388 

J  UDGE.    (Bee  Funetioiu  of  Judge  and  Jitry^  Judicial  Notice.) 

may  try  issues  of  fact  without  jury,  when 32,  221 

notes  of,  are  they  evid.  of  testimony  of  deceased  witness  ?     .        .    .      471 

presumed  to  be  correct 103 

is  he  bound  to  disclose  matters  which  he  knows  as  judge         .  790,  791 

handwriting  of,  when  judicially  noticed 15,16,22 

orders  and  certificates  of,  how  proved 1322 

effect  of,  as  a  bar  to  fresh  summons  .    1466 

refreshing  memory  of 30,  31 

may  issue  order  for  attendance  of  witness  in  custody  .  .  1074, 1075 
may  enforce  discovery  by  interrogatories,  when.  (See  Interrog.)  457 — 469 
discretion  of,  in  allowing  amendments,  should  be  liberally  exercised  247 
decision  of,  respecting  amendments,  when  controllable  by  court  .  239,  240 
respecting  right  to  begin,  when  controllable  by  court  .  353 
respecting  sufficiency  of  stamp,  final         ....      362 

his  discretionary  power  of  recalling  witnesses 1243 

of  confronting  witnesses         ....    1244 

of  regulating  mode  of  examining  witnesses   .    1173 

of  allowing  leading  questions    .        .      1177 — 1179 

this  last  discretion  not  controllable  by  Court  of  Appeal     .        .        .1179 

presiding  judge  must  conceal  facts  within  his  knowledge,  unless  sworn    1 1 68 

if  sole  judge,  it  seems  he  cannot  depose  as  witness  .       .        .    .    1158 

if  sitting  with  others,  he  may  be  sworn  and  examined         .        .    1158 

in  such  case,  should  take  no  further  part  in  trial     .        .        .    .    1158 

duty  of,  in  summing  up 37 

may  certify  as  to  costs,  when 52 

effect  of  error  of,  in  admitting  or  rejecting  evid.  improperly  •  1558,  1559 
rules  as  to  time  and  mode  of  objecting  to  ruling  of,  on  these  points  1558, 1559 
not  liable  to  action,  for  act  done  in  judicial  capacity  .  •  .  ,  1395 
unless  he  wilfully,  or  under  mistake  of  law,  acts  without  jurisdict.  .  1395 
judge's  order  to  sign  judgm.  must  be  filed  in  Queen's  Bench,  when    935,  936 

may  be  inspected,  when  ....    1277 
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t» fm is gaienll7 eoMiawrcL    (See7»rr»)  .      1S»-1«V 

imterpmrUt^  will  not  act  canOmsMtj  as  an  estopp^  when    106, 1407—llS 
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list  of  peraons,  vlMMe  real  edate  is  affwiwi  bj,  inqxction  of  .    .    1S*S 

wbat  maj  be  gi^cn  on  ailmiwjisn  in  iJfading     ....     £90—68! 

bj'deEsolt.admiaBian  of  T^^  of  action 100,101,6^ 

snflfered  bj  ezor.  or  admor,  adnuts  assets ^'^^ 

treated  as  regular,  if  signed  after  defeDdanfs  death  .    .     Kd 

effect  of  certificate  of  registar  off  in  Ireland 1371 

assignment  of,  in  Ireland,  hov  prored 1379 

reooTered,  plea  of.    (See  P^Mir  Setards  amd  Docnmemtt) 
JUDGMENT  MOBTOAGE,  bov  prored  in  Ireland 1371 

JUDICATURE  ACTS,  1873, 1875.  (See  Talle  ^.  36  &  37  Y.  c  66,  33  &  39  T. 
c  77,  PImt  and  PUadimgi) 

do  not  affect  criminal  proceedings 234 

crown  ode  of  Qi]een*s  Bench  DiTiaon ^ 

rerenne  side  of  Ezcbeqoer  Diriaon  ....      234,  S40 

DiToree  or  Matrimonial  Csnses 24 

Court  of  Bankraptcj ^ 

powers  of  amendment  under.    (See  Amemdwtent) 

roles  under 234—293 

as  to  inspection  and  discoTery 1489— IjUi 

JUDICATUBE  ACT,  IRELAND,  1877.    (See  Table  SL  40  &  41  V.  c-  57,  Ir.) 

JUDICIAL  ACTS,  when  presnmed  to  hare  taken  plaoe    ....  102. 103 

presumption  of  doe  execution  of 15&— 160 

JUDICIAL  COMMITTEE  of  Privy  Coondl  make  witnesses  attend,  how  lu^ 

JUDICIAL  NOTICE,  of  what  things  taken  without  proof  :~  .  .        .       3-^ 

of  existence  and  titles  of  foreign  states 

of  prerogatiyes  of  Crown 

of  privil^es  of  Parliament 

of  the  Royal  Palaces 

of  what  laws 

of  articles  of  war 

of  what  customs  and  usages &-S 

not  taken  of  foreign,  colonial,  or  Scotch  laws,  usages,  and  cnstams 

how  far  of  Irish  laws 

of  what  seals 9 — 11,19— il 

of  what  official  and  public  documents 14—31 

of  what  signatures  of  superior  judges ]o«l&.2S 

of  priTate  and  local  and  personal  Acts,  when U 

of  royal  proclamationE,  when 4.  IS 

of  the  journals  of  either  House  of  Pari,  when IC  SS 

whether  of  standing  orders  of  either  House 16— IS 

of  what  foreign  and  colonial  documents lg.19 

seals  or  signatures  ....      19 — 21. 1907, 13Q> 

of  what  documents  sworn  in  the  Colonics aCl  3 

signatures di>— 2! 

whether  of  Royal  sign  manual .         .    .       3 

of  London,  Dublin,  and  Edinbuigh  Gazettes,  how  far  .  .         .       S 

of  ordinary  fasts  and  festivals    .        .  ...  .     i4.  ^ 

of  commencement  and  ending  of  legal  sittings 21 

of  coincidence  of  years  of  reign  with  years  of  our  Lord  .        .         .    .      i4 
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PAQB 
JUDICIAL  'SOnC'R-^owtinued, 

of  what  days  of  month  fall  on  SandajB 24 

of  coarse  (^  time 24 

of  meaning  of  words 24,25 

of  matters  of  public  history 25 

of  legal  weights  and  measures 25 

of  the  yalue  of  the  coin  of  the  realm 25 

of  local  dlTisions  of  country,  how  far 2G 

of  jurisdiction  of  Crown,  and  matters  affecting  govern,  of  country  .    25—28 

but  not  private  orders  made  at  Council  table 28 

of  jurisdiction  and  course  of  proceeding  of  courts  of  justice      .        .     28,  29 

of  rules  under  Landlord  &  Tenant  Irel.  Act 29 

of  rules  of  practice  of  Bkptcy.  Courts 29 

but  not  of  customs  and  proceedings  of  inferior  courts ....        29 

how  judge  will  refresh  his  memory  as  to  matters  he  is  bound  to  notice  SO,  SI 

JUDICIAL  PBOCEEDINGS,  presumption  in  favour  of  .  .       .     101, 102 

JUDICIAL  SEPARATION.    {See  IHvorce) 

JUKISDICTION,  of  Crown,  extent  of ,  judicially  noticed        .        .       .       ,       25 

of  Parliament,  when  presumed 101 

of  courts  of  justice,  how  far  judicially  noticed 28, 29 

when  presumed 101, 102 

of  inferior  courts  will  not  be  presumed        .*....      159 

of  a  court,  provable  by  hearsay 522 

want  of,  how  far  an  available  defence  without  special  plea  .  291,  292 
must  appear  on  face  of  proceedings  when  justices  kc  act  under  stat. 

power 159, 14S8— 1440 

no  distinction  between  convictions,  commitm.,  ezaminons.,  or  orders  159, 160 

illustrations  of  this  rule 1439, 1440 

facts  showing,  when  implied 1440 

when  it  appears,  facts  stated  in  adjudication  cannot  be  disputed  in 

action  against  magistrate 1394 — 1S97 

if  witness  out  of ,  his  former  depositions  admissible       ,        .       .        ,    421 

his  examination  taken  under  commission  admissible      455 

of  court,  admitted  by  paying  money  into  court 695,  696 

judgments  may  be  defeated,  by  showing  court  had  no  .  .  1436 — 1440 
foreign  judgments  may  be  defeated,  by  showing  court  had  no  1446—1449 
of  foreign  courts,  plea  to,  what  it  must  contain ....  1446— 1449 
of  Quarter  Sessions  in  criminal  cases,  extent  of 1487 

J  U BY*    (See  FuncHom  cf  Judge  and  Jury) 

may  be  dispensed  with,  when 82 

inspection  by,  most  satisfactoiy  mode  of  proof    .       .  .       .      477 

skilled  witnesses  should  aid,  in  inspection,  when 479 

allowed  to  view  the  locus  in  quo,  or  chattel  in  dispute,  when       .    481—485 

of  matrons  on  plea  of  pregnancy 477 

perjury  before  grand,  how  to  be  dealt  with 794 

proceedings  of  grand,  not  to  be  disclosed 793 

of  petty,  grounds  of  verdict,  when  inadmissible       •       .      795 

misconduct  of,  cannot  be  proved  by  affidavit  of  jurors     ....      795 

juryman  may  apply  general  knowledge  to  case  before  him  .       .        .1158 

must  not  mention  privately  to  his  fellows  parlar.  mater,  facts   1158 

but  must  be  sworn  and  examined  openly 1158 

no  necessity  for  leaving  box,  or  not  interfering  with  verdict     1158 

lists  of  jurors,  inspection  of 1275 

list  of,  must  be  delivered  to  party  charged  with  treason.  (See  Treaton)  1153 
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^'*'2."^^^  ^  "^  Timiirawa;  ^  :irnt  'ly  cicecnr.  dhxt  of  .   .  1441 

«  -  r  raj — :  •amiu:  «  «r  ip  :y  wr-r.^^L  «r  in.  rroTor  ....     141.14! 

annul  j  i*^xt=i*  :e  *?:  ::p  ,y  ^-en^^*?.  ba^l'.'e.  .^  ac»;nt .        .       .   .    7? 

an.  ie  iff  ^   .T-  2a£c-  IT  itf^ar.  w.i«:il TKTll 

3y  nrr^er  ir-  -.-j»^ HI 

*""  ""^  -  '^^'  u  *i»  ::*  i.n:r..-g.  oiiis?  .»t    •-  i  .=ir  -wii'- 1:1  -ix  m.:  :.:hs  .>f  cause  of  act.i  •.' 

▼ora  7,amf*.  -r-.tiA-  *2-.  ir  -i-Lt r *:*ff  r*  7  ->-':.  c^.tI  fr»>m  arrest    lUv  Ii:* 
-r-jzie-rssi.  2X.W  3iiu:»i  1.  II- ^mi  .♦_:  r.»  .         .         .         .         .        .  IMS— !>'' 

"w^a.  *ry  sinEni'c*  Azji  "smrriz.:      ....       11«B-II'* 

-vTiii  IT- 5;j;2ni.-r.*  ijni  intr 1107-11  ^ 

"wzviL  IT"  •--■.wa.  :&:k  ^'.c«P2a ll'V 

r:m-7T  .^Ki m-  il  prii^isLed  ±-jni  actii^  ...         .         ...    1'^ 

"-cij-'suiL  if  pr:*  ner  aade  ^cuLfr  iaii:acdi<cnc  by,  iiuuimlsable        .    ^■- 
iCi  iLii  mn:  Laisaiiii  prist,  cjer  fr.  a 'Xci  rssiijr  .         .        ...    7*1 

^^TXTT    f  I  r-^.  : 7.  i- w^iji  in  x  p  r*:  t^  4  wL-a  iiimis&  ( Soe  nm/m.)  T i5-7Jft 
•irtiisiiJCii  -f  W11X1&  ry.  cc.  cnai.  charj«Sw  how  Uken  aud  piuTol.  sad 

wzMtSL  j>-.— »     .-r^i^t^-.'^/^ 42;-4V 

ad:-ari-agT'3»  -zt.  wiai  aimisK^Ie  to  procect  them,  if  sued  lO.U-ll'" 

virraAi*  il  ducmm^  viuai  no  procecciozi  to lSf> 

pcojf  aad  adaoHbtliry  of  c«r±icates  granted  by : — 

ii',<r;>w"::  f  charges  of  aasamlt 133 


of  petty  larceny     .         .        .       .  1S5» 
against  jnTenile  offenden        .   .  IS^ 
of  capisal  brlr^r  jcbacnued  by  Oosw      ....    13C  IJtf 
of  ccrrecticDS  of  ir.f<t.ifctK  in  gp***"*!  Acts,  maps  and  plaas. 

cader  CottsoL  Acts 13^.  I3tf 

of  compledoa  of  works  under  ConsoL  Acts  .  .       .  l)i> 

conrictioiis  fay.    \See  JmrudU-tit^m^  C^mwieti^m^ 
Olden  of  remoTal  by.    c  See  J^mi^cal) 

order  of.  f«  Tiniiis'  a  higtmay  district,  how  prored     .  1311. 1^ 

aie  lestraincd  from  trying  wbat  offeoces      .  .         .        .       .   I4r 

may  di^^pose  of  petty  larceny  in  petty  aesions Iu9 

may,  in  such  case,  grant  co«ts  ol  pro&  and  witn.  ....  1«^*> 

JUSTIFICATIOX,  when  plea  of,  may  be  referred  to  as  erideuce  of  malice  ZUJV^ 

when  admissible  nnder  ^  not  guilty  by  Statute  "    .         .        .        .  2^  2C 

cannot  be  set  up,  where  payment  into  coort ^ 

effect  of  abaDdonment  of,  at  trial 3ti 

JUVENILE   OFFENDERS,  under  Act  for  snmmaiy  trial  of,  proof  and 

admissibility  of  certificate  of  difimisfial         ....        13a7t  I^^** 

form  of  such  certificate .       .  1<>^- 

KEPT  MISTRESS.    (See  Cbhabitation,  JUTutrett) 

KEY  of  warehouse,  when  its  deliverj  amounts  to  deliTery  of  goods  deposited    ^ 

KILLING.    (See  Homicide,  MatulaugJUcr,  Murder) 

KINDRED.    {See  Pediffree) 

KING.    (See  Orowi^,  Sovereign) 

KING'S  BENCH.    (See  Priion,  Qncen'i  Bench) 

KIRK,  members  of,  how  sworn U^ 

KNOWLEDGE,  how  far  question  for  judge  or  for  jury  .         .        .       .     5J 

of  party,  collateral  facts  when  admissible  to  establish     •        .         311-^ 
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eifect  of  fectft  being  within  peculiar,  in  shifting  onus  prob.  844,  345 
of  testator,  respecting  contents  and  effect  of  will,  presamed  .  .  169, 170 
when  allegation  of,  is  surplusage  in  action  for  breach  of  warranty     248,  249 

of  law  presumed,  when 97 

what  is  competent 520 

whatnot 625 

LACHES  in  claiming  rights,  presumption  from 153, 154 

LADING.    {See  BUI  qf  Lading) 

LADY-DAT,  in  lease,  presumed  to  mean  25th  of  March        ....      972 
eyidenoe  of  custom,  to  show  Old  Style  meant,  inadmissible     .        .    .      972 

LAMB,  conviction  for  stealing  a,  good,  on  indictment  for  stealing  sheep      .      275 

LANCA8TEB,  seal  of  Duchy,  judicially  noticed 10 

records  of  Duchy  of,  where  deposited 1250 

what  deeds  must  be  enrolled  in  Office  of  Duchy  of 9.H6 

fact  and  date  of  enrolment,  how  proved     ....         1373, 1.S74 

documents  enrolled  in,  how  proved 1877, 1378 

Court  of  Chan,  of  County  Pal.  of,  makes  witnesses  attend,  how       .    .    1087 

LAND,  St.  of  Limit,  affecting  title  to 89 

what  is  an  interest  in,  within  St  of  Frauds  ....  869—875 
person  in  poss.  of,  maldng  statements  against  proprietory  interest  580—583 
tenant  encroaching  on  waste,  presumed  to  act  for  benefit  of  landlord  140 
fee  simple  in,  raises  presumption  of  right  to  minerals  .  .143 

LANDED  ESTATES  COURT,  Irehmd,  seal  of,  judicially  noticed    .        .       11, 12 

Record  of  Title  Office  of,  seal  judicially  noticed 11,12 

attend,  of  witn.  before,  how  enforced 1087, 1088 

may  enforce  attend,  of  witn.  before  commissioners  ....  1088 
deeds  executed  under  authority  of,  how  far  conclus.  evid.  .   104, 105 

LiANDLORD.    (See  Lease,  Ttmaney,  IbnatU) 

tenant  when  estopped  from  denying  title  of.    (Sec  Egto^pel)  116 — 120 

admission  by,  how  far  evidence  against  tenant    .....      660 

by  tenant,  how  far  evidence  against 661 

how  iar  waives  forfeiture,  by  suing  or  distrain,  for  or  accept,  rent     675, 676 

by  misleading  tenant 709 

does  not  waive  forfeiture  by  passive  acquiescence  677,  678 

must  prove  forfeiture,  though  proof  involves  a  negative  .  .  334,  335 

cannot  have  recourse  to  oral  testimony,  when     ....      867 — 369 

may  serve  notice  to  quit  on  tenant's  servant 190 

how  far  waives  notice  to  quit  by  accepting  or  demanding  rent      .   675,  676 

impliedly  warrants  lessee's  quiet  enjoyment 982 

does  not  impliedly  warrant  title  by  parol  demise 982 

does  by  lease  in  Ireland •      .      982,983 

does  not  warrant  premises  fit  for  occupation 983 

except  in  the  case  of  ready  furnished  house 983 

does  not  impliedly  undertake  to  keep  premises  in  repair  983 

title  of ,  when  implied  from  receipt  of  rent 141 

are  counterparts  of  leases  sealed  by  tenant  ever  admissible  for  ?         384,  385 
'  course  to  be  pursued  by,  when  tenant  becomes  bankr.     .        .        .  846,  847 

LJIKDLORD  k,  TENANT  IREL.  ACT.     (See  Table  St,  83  k  34  V.  c.  46) 

rules  under,  judicially  noticed 29 

LANDi^  CLAUSES  CONSOL.  ACT  presumes  ownership  from  possession     .  HI 

-  notices,  &c.,  under^  may  be  served  by  post 188 

judgments  under,  how  proved  .       .               1800 
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LAND  REGISTRY  OFFICE,  seal  of,  judiciaUy  noticed        .        .       .      .  11,  B 

effect  of  certificates  granted  by  Registrar  of 13«S 

LAND  REVENUE  RECORDS,  where  deposited m 

what  instnunents  must  be  enrolled  in  Ot&ce  of SX 

books,  deeds,  records,  and  papers  of  Office  of,  how  prored  .       .      .  UT 

enrolment  of  instnunents  in  Office  of,  how  prored  .  .  .  1S7S 

LAND-TAX  ASSESSMENTS,  admissible  as  public  documents     .       .      .  190 

duplicates  of,  in  custody  of  Master  of  the  Rolls I2tf 

how  inspected 1^^ 

how  proved 13S5 

those,  not  in  such  custody,  how  prored 19^ 

effect  of,  as  eridence ^^^^ 

LAND  TRANSFER  ACT.    (See  Ihhle  St,  88  &  39  V.'c.  87) 

who  may  inspect  documents  kept  under 12?^  UH 

LANODALB'S  ACT.    (See  Ihble  SL7W.4:kl  V.  c.  26),  its  prorisioiiB     .    W 

LANGUAGE  of  document  may  be  explained  by  parol ^ 

LARCEN7,  presumption  of,  from  recent  possess,  of  stolen  prop.  78, 79, 154-liS 
when  prisoner  may  be  conricted  of,  on  indictment  for  borglaiy,  steal- 
ing in  dwelling-house,  or  other  aggrarated  felony  .  .  .  .  S7 
proof  of,  will  sustain  indict,  for  obtain,  goods  by  false  pretences  14SS,  1430 
count  for,  may  be  joined  with  count  for  receiring  stolen  property  ^  ^^^ 
indict,  for,  may  charge  three  acts,  done  within  six  months  of  each  oUier  S9 
on  indict,  for,  when  alliens,  of  ralne  material  .  .  .  .  2TI^  ^ 
what  is  matter  of  essential  description      .  373-^ 

name  or  nature  of  property  stolen      .        .       .     2ii2t^ 
when  needless  to  allege  or  prore  ownership      .       .275.2* 
on  indict,  for  steal,  deeds  or  writings,  notice  to  prod,  needless    S70,40(,tf 
is  an  acquittal  for,  a  bar  to  indictment  for  false  pretences !  •  ^^ 

it  is  for  compound  felony,  including  haeeay  1^^ 

for  embezzlement,  on  eame  facts   .      •  ^^ 

acquittal  for  obtaining  money  by  false  pretences,  bar  to  indictmt  for  l^ 

for  compound  felony,  including  larceny,  bar  to  indifitant  for  1^ 

for  embezzlement,  bar  to  indictment  for,  on  same  facts      .  1^ 

on  indict,  for,  proof  and  effect  of  prerious  summazy  conrict     .   1SN|  1^ 

under  Act  of  1861  as  to,  fraudulent  bankers,  &c.  indemnified,  how  bt  12S 

stealers  of  title  deeds  or  wills  indem^  bow  hi  •  ^ 
on  indict,  for  misdem.  costs  may  be  allowed  .  •  ^ 
actions  must  be  brought  within  BIX  months  .  •  ^^ 
def  ts.  may  plead  ^  gen.  issue  *'  by  Stat.  .  •  •  ^ 
may  pay  money  into  court  ....     2*,W 

justices  may  dispose  summarily  of  petty ^^ 

may  in  such  cases  allow  costs  of  pros,  and  witn.     .       .    10(0,  U» 
summary  conrictions  for,  how  prored,  and  effect  of        .       .      .  •  ^ 
LATENT  AMBIGUITY,  what  and  how  far  explainable  by  parol,  or  by  d^ 

clarations  of  intention.    (See  Parol  Bcidenea)      .        .       .     lOOM^ 
LAW  AND  FACT.    (See  IknotioHS  o/Jnd^  and  Jmy) 
LAWS.    (See  Btf-Lawi,  Ibreign  Law$)  what  judicially  noticed     .       .      •     * 

colonial,  how  prored IS*  ^ 

ignorance  of,  does  not  excuse '^ 

LAW  LIST,  of  what  it  is  eridence ^ 

LAW  MERCHANT,  judiciaUy  noticed «.*; 

LAW  OF  THE  ROAD,  judiciaUy  noticed 

LAW  OF  NATIONS,  presumptions  recognised  in * 

LAWYER.    (^Q&  Barritter,  SolioUor) 
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LEADINa  QUESTION,  meaning  of 1177 

in  general  not  allowed  in  examination  in  chief 1177 

unless  witness  obviously  interested  or  hostile 1177 

case  of  attesting  witness  called  to  satisfy  court 1178 

allowed  where  suggestion  necessary  to  refresh  memory        .        .        .1178 

e.  g.,  where  name  forgotten 1178 

to  identify  a  party 1178 

to  enable  witn.  to  contradict  another  as  to  contents  of  lost  letter    1 1 78 

where  witness  is  of  tender  age 1179 

allowed  wherever  justice  plainly  requires  it 1179 

discretion  of  judge  in  granting  not  controllable  by  Court  of  Appeal    .    1 1 79 

allowed  in  cross-examinations,  within  what  limits 1204 

answers  to,  in  depositions,  constantly  suppressed         ....      472 
LEASE.    (See  Landlord,  Tetuiney,  Tetuint) 

Tiiiat,  must  be  by  deed 833 — 837 

nnless  not  exceeding  three  years 834,  836 

the  three  years  must  be  computed  from  the  date  of  the  agreement      .      838 

parol,  for  more  than  three  years,  effect  of 834,  838 

Uw  in  Irel.,  as  to  the  necessity  for  a  deed  or  signed  writing  .  .  .  839 
how  assigned  or  surrendered  under  St.  of  f  *rauds  .  .  .  .839 
Burrender  of,  by  operation  of  law,  what.    (See  St,  qf  Frandt)  840—847 

when  presumable        .        .        .  152, 153 
cancellation  will  not  work  a   .        .      923 

effect  of  holding  over  after  expiration  of 203 

terms  of,  not  provable  by  parol 365 

what,  must  be  by  deed,  under  8  &  9  V.,  c.  106 833 

ecclesiasdcal,  undef  certain  Acts,  how  proved 1349 

evidence  of  usage,  how  far  admissible  to  explain    .        .        .    972,  976,  991 

redtals  in,  when  evidence  of  reputation 521 

what  warranties  implied  in,  on  part  of  lessor 982,  983 

on  part  of  lessee  in  Irel  .  .  .  982,  983 
confirmation  of  invalid,  by  accepting  rent  and  signing  a  mem.  .  677,  835 
whether  counterparts  of,  sealed  by  lessee,  ever  admissible  for  lessor  384,  385 
counterparts  of,  when  primary,  when  secondary,  evidence  .       .       .      384 

when  execution  presumed 161 

whoentitledtocustody  of  expired 391,564 

when  trustee  of  bankrupt  lessee  mt^  disclaim 846 

assignment  of,  by  operation  of  law 847,848 

r^JBBGEB.    (See  Aeoinmt  Booka) 

JLtBOACY,  distinction  between  ademption  of,  and  revocation  of  will        .    .      957 

total  or  partial  ademption  of,  may  be  proved  by  parol        •       .       .      957 

presumpt,  legacies  not  cumula.,  where  sums  and  motives  correspond  .    1023 

against  dble.  portions  where  child  prov.  for  by  settle,  and  will  1023, 1024 

that  legacy  is  satisfaction  of  debt,  when    ....       1024, 1025 

that  portionment  of  legatee  by  parent  is  ademption  of  legacy     .    1024 

these  presump.  may  be  rebutted  by  parol  and  declarations  of  intention    1023 

may  be  fortified  in  like  manner  if  evidence  given  in  reply    .    1025 

presumption  as  to  rateable  abatement  of 174 

as  to  being  given  to  executor  in  that  character       .       .      175 
t  of  executor  to,  question  for  jury    •••••••       64 

ADVISBB.    (See  Bwrritter,  SolieUor) 
LfSOALi  EFFECT,  erroneous  statement  of  contract  according  to  supposed, 

may  be  amended,  when 281 

ff  0  2 
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fiir  night  pcachcK  • 
under  Mani««  ^ . 
under  Act  forT^**^ 
under  **KaTilD«*' 
^^  sR:r  «^nst  clcrgyiMinfe^^ 

> vv*  v^:5v*ncos  under  Motiiij  Act     « 
^^^^vi.^r  MoTrh*nt  Shipping  Act  . 
V-  ior  Public  HcfUtli  Act 
•^t^nti*,.^       ^i'KU^r  Mines  B^rtilatioa  Act*    . 

*^  y«w»,  when  condnlTv  <tf  iti^i*^ 
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?iTATUTBS  OF^eoiUinued, 

out  of  Stat.  21J.  1,  c.  16.    (See  Lord  Ibnterden's  Act) 

V  signed  acknowledgment      .     88,  612,  627—629,  647,  901—907 

r  part-payment         .        .    88,  612,  686,  586,  627—629,  908—912 

^  out  of  Beal  Property  Limit.  Acts,  by  signed  acknowl.  .  629,  916 

'crraent  signed  by  one  of  several  mortgagees,  effect  of         629,  630 

"ri ting  must  be  signed,  when  by  party  himself         .        .  915,926 

when  by  party  or  his  agent       915,  916,  926 

inst  be  distinct  and  nnconditional 916 

'M  on  specialty  out  of  : — 

ritten  acknowledgment,  signed  by  party  or  his  agent   686,  687,  917 

what  acknowledgment  will  suffice 916,917 

irt-payment  or  payment  of  interest 686,917 

•ndorseuL  of  pt.-paym.  on  specialty  by  deceased  payee.    (Bee 

^irs) 685—691 

•M}rporeal  rights  out  of  Prescription  Acts  by  consent  or  agree- 

y  deed  or  writing 918 

y  of  acknowl.  to  take  case  out  of  Stat.,  question  for  Judge    .        68 

A^n,  provable  by  hearsay 622 

DAMAGE S,ln  case  of,  rule  as  to  right  to  begin        .        .    .      360 

between  penalty  and,  question  for  Judge     ....        68 

ARRANGE.,  resolu.  respec.  must  be  evid.  by  writings  signed     1297 

of  debtor  under,  vests  in  trustee 848 

'f  trustee  in  case  of,  how  proved 1296 

trine  of,  explained 636—639 

ipply  to  privil.  communic,  so  far  as  solicitor  is  concerned  767,  768 

'  ir  as  client  is  concerned 777,  778 

olara*  in  matters  of  public  interest  and  pedigree,  why  634, 636,  646 
inmencemcnt  of  controversy,  not  commencement  of  suit       .      636 

larations  not  rejected  by 636 

jctetl 638 

ice  of  controvcrpery  unknown  to  declarant 639 

.  k  jurors  must  be  given  to  traitor,  when.    (See  Treason)       .    1163 

,  inspection  of 1276 

nrochial  registers,  where  deposited,  and  contents  of       .  1267,  1268 
W  of  probate  and  administ,  where  deposited        .       .       1261,  1262 

how  inspected  ....  1252 
•ns  whose  real  estate  is  affected  by  judgments,  inspection  of  .  1278 
ors  and  accountants  to  the  Crown,  inspection  of      .        .        .    1278 

oy,  admissible  as  public  documents 1331 

—     "'  >favy,  and  Clergy  Lists,  inadmissible 1488 

^i:  admisB.  for  what  purpose 1370 

>e  1846,  corporeal  heredits.,  lie  in  grant  as  well  as  in,  when     .      838 

.    "^^  office  of,  defined  by  custom 8 

SEISIN,  when  presumed 146 

\BLE  KEEPER,  bound  by  dedon.  of  servant,  when  .  .  613, 614 
1 8T,  underwriter  presumed  to  know  contents  of  •  .  .189 
T  of  shipping  at,  inadmissible  as  a  public  document  .  .  .  1326 
resumed  from  mere  payment  of  mon^  .  •  .  >  •  186 
nx^tion  as  to  authority  of  wife  to  contract      ....  200, 201 

''^^  KTIES,  rules  of,  how  proved 1346 

tfh'r  ^'  "    ^TOMS.    (See  O/^cwm) 

r'^'[    v'BRNMENT  BOARD,  seal  of,  judiciaUy  noticed  .        ...        13 
c  ' '         orders,  and  regulat.  of,  how  made      ......     026 
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LOCAL  GOVERNMENT  BO AUD—cont in  «ed, 

how  proved 1283 

attend,  of  witn.  before,  how  enforoed  .        ; 1)^ 

orders  made  by,  touching  aettlem.,  eta,  of  panpera,  effeot  of .       .   .  H<I 

LOCAL  LOANS  ACT.     (See  Debentures.    Tahk  St.  38  &  39  V.  c  83) 

LOCAL  AND  PERSONAL  ACTS,  how  proved.    (See  «a^«tef)  .       .     W,"^ 

LOCAL  OFFENCES,  what  are ^^ 

LOCALITY,  how  far  hearsay  evidenoe  of,  In  questions  of  pedigree     .   .  a49,  SiO 

LOCUS  IN  QUO,  view  of,  by  jury 4«1-*W 

LODGER  cannot  dispute  title  of  landlord 1^^ 

can  protect  his  goods  from  distreea,  how '1' 

LODGING,  contract  to  take  furnished,  within  s.  4  of  St.  of  Frauds  .    ^ 

contract  for  board  and,  no  rooms  being  named,  not  so   .       .   .    ^3 

LODGING  HOUSES,  registers  of,  how  proved 1«0 

by-laws  of,how  proved 1** 

non-liability  of  keeper  of ,  for  loss  of  lodger*s  goods     .        .       .      .    l^S 

LOG-BOOKS,  of  Royal  Navy,  in  custody  of  Master  of  the  Boils  .  .  134f 

how  inspected        . lil^Ut' 

how  proved 12^ 

admissibility  and  effect  of 1331,  I4» 

when  may  be  used  to  refresh  memory ll!^ 

kept  under  Merchant  Shipping  Act.  how  proved        .        .       .      .  UK 

admissibility  and  effeot  of     .   .  1^ 

LONDON,  customs  of,  how  ascertained 9 

customs  of,  what  judicially  noticed ^ 

what  provable  by  reputation 52S,3SS 

seal  of  corporation  of,  judicially  noticed ^ 

by-laws  for  regulating  Port  of,  and  vend  of  coals  in,  how  proved      .  I3S 

LONDON  GAZETTE.    (See  Gaz/rtte) 

LORD  OF  MANOR,  must  allow  inspection  of  court  rolls,  whea  .  .  \^  ^'^ 
presumed  owner  of  waste  lands  within  manor 13$ 

LORDS,  House  of.    (See  Honfe  of  Lord*,  Parliawent)- 

LD.  BROUGHAM'S  ACT  of  1845  (See  Tab.  St.%k^  V. c  1 13),  its proviiaoii*  1M« 
of  1851.  (See  Tab,  St.  14  &  15  Y.  c.  99),  its  prov.  for  mak.  paities  wits.  U^ 
for  enabling  cts.  of  law  to  compel  inspection  of  docnm.  .  .  .  .  H9S 
for  proving  For.  and  CoL  Acts  of  state,  jndgm.,  ftc.,  by  oertified  copies  l^  ^ 
for  facilitating  proof  of  Ir.  docum.  in  EngL,  of  EngL  docnm.  in  Iici« 

and  of  Engl,  and  Ir.  docum.  in  Colonies 19(10—199 

for  proving  public  docum.  by  examined  or  certified  copies .  .  .  I^^t 
for  proving  previous  convictions  or  acquittals  by  certificate  .  .  .  133 
for  empowering  courts  and  others  to  administer  oaths  to  wito.  .  .  H^ 
of  1853, 16  &  17  v.  c.  83,  its  provis.  for  making  wives  of  parties  wito.  llS 

LD.  CAMPBELL'S  ACT  OF  1846.    (See  Table  St.9  k  10  V.  c.  93) 

effect  of  judgment  recovered  under 1^ 

of  1851.    (See^dfeiS^.  14  &  15  V.  c.  100)  amend,  under         .       M3-J** 

LD.  CHAMBERLAIN'S  OFFICE,  records  of,  now  in  Record  Office       .    .  1^ 

LD.  DEN  MAN'S  ACT,  (See  ThbUf  Stekl  V.  c.  85),  its  provisions      lUU-HJ* 

its  exceptions  as  to  competency  of  parties  repealed     •       .       •      .  H^ 

as  to  competency  of  wives  repealed H' 

LD.  TENTERDEN'S  ACT.     (See  Thble  St.  9  G.  4,  c.  14),  how  it  aftcctt 

St.  ofLim 58fi,  627— €»,  90l-*l? 

§  1,  no  debt  taken  out  of  St.  of  Limit,  but  by  acknowlodgmsnt  or 

promise  in  writing  signed,  qr  by  part-payment        •       .       ,     9it*^ 
Act  intended  no  ftltei»tioa  in  legal  constrnctioQ  of  pomiMf  f      •  i   M 
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LORD  TENTEBDBN*S  ACT^ continued. 

Bimplj  Babetituted  written  for  oral  evidence     ...  .      902 

soflSciency  of  acknowledgment  question  for  judge 67 

acknowledg.  must  amount  to  express  promise  to  pay  debt  .        .        .      902 
or  to  unqualified  admission  of  subsisting  liability,  from 
which  promise  to  pay  on  request  may  be  implied    .    .      902 
conditional  promise  insuf&cient,  without  proof  of  fulfilment  of  condition      903 

whether  admission  to  stranger  sufficient 903 

effect  of  admission  of  some  debt,  not  specifying  amount .       .        .    .      903 
time  of  admission,  and  person  to  whom  made,  may  be  proved  by  parol      904 

infant  may  acknowledge  debt  for  necessaries 901 

immaterial  to  what  part  of  document  signature  attached  .        .        .    .      904 

admission  must  be  made  before  action  brought 904 

promise  proved  must  correspond  with  that  laid  in  statement  of  claim       904 
examples  of  insufficient,  acknowledgments       •       .       .        .         904 — 906 

of  conditional  acknowledgments 906 

of  sufficient  acknowledgments 906 — ^908 

acknowledg.  by  one  joint  contr.,  ex.  or  ad.,  only  binds  himself   512,  627,  628 
how  judgment  entered  and  costs  given  in  these  cases      .        .        .    .      628 

part-payment,  what  sufficient 908 

must  be  on  account  of  the  debt,  k  in  port  discharge  of  it      908 
no  exception  in  favour  of  sale  and  delivery  of  goods       .        .        .    .      909 

items  in  open  account 909,  910 

part-payment  of  principal,  or  payment  of  interest    .        .        .        .910,911 
payment  may  be  proved  by  verbal  admission       .       .        .        .       911,912 

identity  of  debt,  when  presumed 912 

effect  of  paym.  by  one  joint  contr.,  ex.  or  ad.,  was  not  altered  by  627, 628 
but  now,  by  Mercantile  Law  Amcndm.  Act,  part-payment  by  one 

joint-contractor,  &c.,  only  binds  himself 628,  629 

§  3,  indorsem.  of  part-paym.  on  bill  or  note  does  not  bar  St.  of  Limit.      686 

§  5,  ratification  of  promise  by  infant  must  have  been  by  writing  signed      912 

but  such  promise  cannot  be  ratified  now        .       .       .       .912 

S  6,  extends  §  4  of  St.  of  Frauds  as  to  guarantees 913 

representations  as  to  credit  of  another  must  be  by  writing  signed       .      918 

meaning  of  "  ability  **  mentioned  in  that  § 913^  914 

I  7  extends  8  17  of  St.  of  Frauds  to  contract  for  goods  not  made,  kc,  .  862 
under  $§  6  and  6,  signature  must  be  by  \yaxty  to  be  charged  .  .  926,  926 
under  §§  1  and  7,  signature  maybe  by  agent  appointed  by  parol  628,  852, 926 

X»OS8.    (Sea  Zofi  Jj«#fr«i«/?»*)  of  ship,  when  presumed 211 

of  goods,  when  carrier  liable  for    .    * 194 

when  innkeeper  liable  for 194, 196 

In  action  on  policy  averment  of  total,  but  proof  of  iMirtial    .        .      260,  261 

X^OST  INSTRUMENT  presumed  to  be  duly  stamijed    ....  158, 16ll  898 

what  search  for,  sufficient  to  let  in  secondary  evidence  .        .        .   888 393 

question  for  judge 85,388 

person  in  whose  custody  it  should  be,  must  be  called  .  .  .  888, 389 
his  declarations,  if  he  can  be  called,  inadmissible  ....  389 
whether  declaxations  admissible  if  addressed  to  the  judge       .        .    .      890 

place  of  proper  custody  should  be  searched 890 

sometimes  necessary  to  search  several  places 891 

how  when  person  having  custody  of  instrument  is  dead      .       .        .      893 

search  need  not  be  recent,  or  for  purposes  of  cause 393 

notice  to  produce  need  not  be  given,  if  I068  admitted  •  .  •  ,  408 
pi9b»t«  oC  lg«(  Witt  wh«a  graatwl    •      •      t      1       •       .      .    ,     89i 


1674  INDEX. 


fAGI 

LOST  mSTBJJUBNT-^ontinued. 

action  on  lost  bill  formerly  not  maintainable 394 

loss  cannot  now  be  set  up,  if  indemnity  given 993 

Teqniring  attestation,  how  proved 153.^ 

cross-examination  as  to  contents  of,  allowed UIS 

cross-examining  party  may  interpoee  evidence  to  prove  loss        .       .  12U 

LUGGAGE,  when  carrier  liable  for  loss  of IM 

LUNACY.    (See  Insanity,  Lnnatie) 

docs,  in  matters  of,  in  England  or  Irdand,  when  taken  or  swam  afaroad« 

how  proved SI 

orders  of  Ld.  Chan,  in  matters  of ,  how  proved 1347 

admissibility  and  effect  of,  in  certain  cases    .       .  1473 

reports  of  Masters  in,  how  proved     .........  1317 

licences,  orders,  and  instruments  by  Commis.  of.  how  proved        .       .  1347 

how  Masters  in,  can  enforce  attend,  of  witn. 1113 

inquisitions  in,  admissible  against  strangers,  bnt  not  condnsive  .       .  \¥^ 

LUNATIC,  in  lucid  interval  competent  as  a  witness 1133 

person  confined  as,  may  be  summoned  as  witness  by  habeas  carpus     .  Wl 
is  coroner's  inquest  finding  deed.,  evid.  of  his  insanity  on  an  isBoe  !  1400, 1401 

effect  of  admissions  by  committee  of OS 

what  orders  respecting,  are  valid  witliout  being  scaled    .        .        .    .  Kl 

in  proceed,  respecting,  how  justices  can  make  witn.  attend.         .       .  110$ 

curator  bonis  of  Scotch,  may  sue  in  England  for  debts  dnc  to  e^ate  .  14^ 

LYING,  is  contrary  to  nature 67,  tf 

is  a  feature  in  the  character  of  an  enslaved  people        ....  71 

MACHINE,  copy  made  by,  secondary  evidence I7« 

presumed  correct  in  India 3iS 

MADMAN.    (See  iwiaf Jc) 
MADNESS.    (See  Inanity) 
MAGISTRATE.    (9^  Jutsticcs) 

MAHOMEDAN,  how  sworn Uft 

law  in  India  as  to  survivorship 21* 

as  to  legitimacy     .        .        .        *        . '      .        .        .    ,  131 
MAKER.    (See  Bill  of  Exchange) 

indorsement  by  payee  of  prom,  note  admits  signature  of  maker  .       •  T14 

MALA  FIDES,  how  far  question  for  judge  or  for  jury 33 

MALADY,  declaration  of  patient  as  to,  admissible 43( 

MALICE,  how  far  question  for  judge  or  for  jury H 

when  presumed 97 — MW,  IS 

collateral  facts,  when  admissible  to  prove 31S— 319 

in  law  and  in  ^t,  distinction  between 131 134 

the  former  will  be  presumed,  the  latter  must  be  proved        ...  IS 
MALICIOUS  INJURIES.     (See  MalicionM  Protecutiam) 

on  an  indictm.  for,  when  malice  implied 97.  tf 

costs  may  be  allowed,  though  offence  be  a  twiailom,      .  K4} 

to  property,  when  needless  to  allege  or  prove  injury  to  parijo*.  perf<A  279 

when  value  must  exceed  £5 3171 

to  trees  in  a  park,  Jcc,  when  value  most  exceed  £1  . 

elsewhere,  when  value  must  exceed  £5     . 

to  sea-banks,  mill-dams,  &c,  are  local  offences .       .        .        ,        .    .  S^ 
to  wills,  records  or  legal  doc  in  indict,  for,  needless  to  allege  tmrtesAap  S79LSC 

summary  conviction  for,  how  proved,  and  effect  of       ...        .  !3ff 

nnder  Act  of  1861  relat.  to,  actions  must  be  brought  within  six  moittht  S^  ^ 

defta.  may  plead  **^en.is8ae  by  StsL^       .  ^ 
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HALiaOUS  ISJVBlR^^continHed. 

may  pay  money  into  court  as  amends  .      694 
HAUCIOUS  PBOSECUTION,  in  action  for,  prob.  cause  question  forjudge  40,  41 

when  actual  malice  must  be  proved 134 

jury  may,  but  not  bound  to,  infer  malice  from  want  of  probable  cause      134 

to  sustain  action  for,  is  plaintiff  entitled  to  copy  of  indictment  ?     1254, 1255 

endence  of  plaintiff's  bad  character  inadmissible    .        .    .      824 

record  conclusive  evidence  for  plaintiff  of  acquittal  .        .        .    1392 

no  evidence  of  defendant  being  prosecutor 1392 

or  of  his  malice  or  want  of  probable  cause         ....    1392 

defendant  may  still  prove  plaintiff  *s  guilt 1392 

teeorery  of  damages  in  action  for  fiolse  imprisonm.  no  bar  to  action  for    1420 

MALT,  right  of  toll  on,  provable  by  hearsay 522 

ICAN-OF-WAR,  log  book  of.    (See  Log  Books) 

MANDAMUS,  to  inspect  public  documents,  when  granted,     (See  pHhlie 

Records  and  Documents) .  1257 — 1266 

to  examine  witnesses  in  India 441  —443, 1305, 1806 

elsewhere  in  the  colonies  respecting  offences  against  slave 

trade 444,1305,1306 

committed  by  public  officers    443,  444 

witnesses,  how  made  to  attend  under 1096 

MANNER,  of  witness,  observations  upon 70 

of  causing  death  need  not  be  set  forth  in  indictment  for  murder     .    .      273 
MANOR.    (See  Lord  of  Manor) 

waste  lands  within,  presumed  to  belong  to  lord 139 

custom  of  one,  when  provable  by  evidence  of  custom  of  another  .  299,  300 
boundaries  of,  when  provable  by  like  evidence  .  .  .  .301,  302 
customs  and  boundaries  of,  when  provable  by  reputation     .        .     519 — 523 

by  verdicts  and  judgments  inter  olios  1408 

depositions  of  conventionary  tenants  of,  when  evid.  of  reputation       .      520 

steward  of ,  bound  to  produce  what  documents  as  a  witness    .        .    .      412 

31AN0R  COURT,  presentments  in,  when  evidence  of  reputation        530,  531, 1477 

inspection  of  rolls  of,  who  entitled  to  and  how  enforced .       .        1258, 1259 

judgments  of,  how  proved 1312 

MANSLAUGHTER,  on  indictm.  for  murder,  prisoner  may  be  convicted  of    257, 260 

acquittal  for,  bar  to  indictment  for  murder 1431 

acquittal  for  murder,  bar  to  indictment  for 1431 

indictment  for,  need  not  specify  mode  of  killing  ....      273 

prisoner's  deposition  on  oath  before  coi*oner  admitted  in  cvid.        .    .      758 
MANUFACTURERS,    {^co  Designs) 
MANUSCRIPT.    (See  Writinf^s,  Pritate  Writini/s) 

MAPS,  how  far  admissible  as  evidence  of  reputation  ....  529,  5.30 
when  admissible,  as  admissions  by  privies  ....  6C0, 1476 
Ordnance  Survey  in  Ireland  not  admiss.  as  a  public  document    .        .    1476 

but  Down  Survey  admiss. 1476 

deposited  with  Clerks  of  Peace,  im^pcction  of 1274 

certificates  of  correction  of     .        .    .    1368 
MARINE.    (See  Seaman  and  Insurance) 

articles  of  war  in  service,  judic.  noticed 4 

MARITIME  LAW,  judicially  noticed 4 

presumptions  recognised  by        ....  211 — 215 

MARK.    (See  Uandtrriting)  test,  may  have  signed  will  under  St.  of  Frauds  by      890 

testator  may  subscribe  will  under  Will  Act  of  1838  by    .        .        .    ,      890 

witness  may  attest  wilU  xmder  either  Act  I7       .       ,       ,       •       .     890 
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MAEK — eatitintted. 

may  be  proTed  by  witness  who  has  seen  party  affix  it  to  other  pap«7s  IStt 

effect  of  vendee  marking  goods  in  vendor's  shop          ....  877 

article  bearing  trade,  presomed  genuine 9S7 

MARKET,  certificates  by  justices,  that  works  of  new  are  completed      .        .  130 

overt,  custom  in  Ixmdon  for  shop  to  be,  judicially  noticed      .        .    .  8 
MARRIAQE.    (See  Husband  and  Wl/e,  Married  Woman) 

de  facto,  presumed  valid 190 

when  presumed  from  cohabitation,  and  habit  and  repute     ...  1^ 

provable  by  reputation     • 49il99 

except  in  petitions  for  dam.  by  reason  of  adulteiy,  and  in  indictments 
for  bigamy,  when  strict  proof  necessary  .  •    180, 181, 491 

provable  by  parol,  though  registered 377 

promise  of,  presumption  respecting 18S 

presumption  from,  of  Intimacy  • Ii3 

solemnisation  of,  when  presumed  r^ular 137 

testim.  of  hus.  &  wife  in  crim.  proceed.,  exdud.  only  in  cases  of  lawful  1147 
wife  sued  as  feme  sole  cannot  prove,  if  she  has  held  herself  out  to 

plaintiff  as  unmarried 704 

woman  who  has  held  herself  out  as  married  to  bankrupt  cannot  deny 

marr.  and  claim  goods  as  her  property lOS 

other  instances  where  parties  estopped  from  denying      .        .        .  703, 704 

forcible,  wife  competent  to  prove 1131 

in  sultfor  nullityof,admissionof  formermarriageby  wifewill  not  snfSoe  €4( 

when  impotence  presumed SA 

decree  in  suit  for  jactitation  of,  how  fai  judgment  in  rem.      .        .    .  1401 

in  suit  for  divorce,  parties  comp.  witn. US 

but  not  bound  to  answer  questions  rcspocUng  adultery  113$^  1139 
in  suit  for  breach  of  promise  of,  parties  com])etent  witn.     .        .    1136, 1137 

but  plff.'8  testim.  must  be  earroh.       .  113? 

plaintiff's  character,  how  far  evid.     .  337 

witness  may  express  opinion  whether  parties  were  attached  11S9 

in  indictment  for  bigamy,  first  wife  incom()etent  to  prove  .        •        •  1145 

after  first  marr.  proved,  seed,  wife  competent  for  or  against  pri&  1147 

on  settlement  appeal,  where  man  proved  his  marriage  with  panper, 

another  woman  was  allowed  to  prove  her  previous  marriage  with  man  1  l-O 

revokes  will  since  Will  Act 0S 

except  will  made  in  exercise  of  power  of  appointment  .  899 

vests  woman^s  chattels  real  in  husband SIS 

agreements  in  consideration  of,  must  be  by  signed  writing 

in  which  consideration  must  appear  expressly  or  impliedly  §j 

rule  does  not  apply  to  mutual  promises  to  many  .        .    .  8tf 

when  Equity  will  enforce  a  parol  agreement  in  consideration  of         .  8t8 

settlements  on,  may  be  made  by  infants  when Ul 

proper  custody  of 391 

proper  search  for VI 

fact  and  time  of,  questions  of  pedigree M3 

within  what  time  offences  against  Haniage  Acts  must  be  prosecuted  M 

foreign  sentences  respecting,  effect  of      ....        1440, 1447.1 4S9 

in  action  for  vexa.  entry  of  caveat  agst,  proof  &.  effect  of  Reg.-Gen.*8  decL  1371 

registers  of,  under  Registra.  Act,  must  be  attested  by  two  witn.        93S^  1331 

what  is  their  proper  place  of  deposit 

how  inspected       •••!••, 

howpiOTod       •       I       I       I       t       .       , 


IKDGX.  1677 

PAOS 

pariah  r^;J8ten  of ,  how  proTed 1337 

non-parochial  registers  of,  in  custody  of  Begistrar-Oen.  .1267, 1208 

what  they  consist  of 1207,1268 

contents  and  repositories  of  lists  of  them     .       .       1267, 1268 

how  inspected .    1268 

how  proved  in  civil  cases    ^ 1340 

in  criminal  cases    .        .         1834, 1335,  1340, 1341 

registers  of,  in  Scotland,  since  1854,  how  proved 1342 

registers  of  irregular  Scotch 1342 

registers  of,  in  Dublin,  under  Ir.  Mar.  Act.  since  April,  1845,  how  proved    1342 

in  Ionian  Islands  now  deposited  with  Rcgistrar-Gcn.        .    1269 

Indian  registers  of,  must  be  attested  by  two  witnesses,  since  18ri2       .      928 

are  deposited  in  Charles  Street,  St.  James*  Park  •    1250 

how  proved 1338 

zegisters  of,  of  British  Subjects  abroad,  kept  in  Consistory  Court   1250, 1251 

what  they  consist  of 1251 

kept  by  British  consul  abroad,  prior  to  28th  July,  1 849,  how  prov.    1 338 

since  that  date,  how  proved 1341,1342 

certific.  of  Brit,  subjects  abroad,  granted  by  Consul,  proof  and  effect  of    1359 

registers  of,  their  admissibility  and  effect 1478 

foreign  or  colonial,  when  admissible      ......    1328 

kept  at  May  Fair  and  at  the  Fleet,  inadmissible       .        .        .    .    1327 

so  those  kept  by  clergymen  in  Ireland  before  31st  of  March,  1845    1327 

so  those  kept  by  Wesleyans,  and  not  deposited  with  Registrar.-Qen.    1 327 

so  those  kept  by  British  or  Swedish  ambassador  at  Paris  .    1328 

MABBIED  WOMAN.    (See  Jlwh,  and  \Vye)  presnmp.  as  to  coercion  of     198, 199 

presumption  as  to  domicil  of         ........      217 

when  admissions  of,  are  evidence  against  her  husband    .  ,  515,  516 

certificate  of  acknowledgment  of  deed  by,  how  proved  .  .  .  1292 
how  attendance  of,  as  witness,  can  be  enforced  by  recognizance  .  .  1030 
when  witness,  expenses  should  be  tendered  to  her,  not  to  husband  .  1044 
sued  as  feme  sole,  might  have  proved  marr.,  though  she  had  denied  it 

topltff. 704 

but  cannot  do  so  now 704 

may  sue  for  wages 646 

may  be  sued  for  debts  contracted  before  marr.  when       .       .       .    .    1413 

may  be  sued  with  husb.  for*  such  debts,  when 1413 

may  be  sole  trader  in  London,  custom  Judicially  noticed        ...         8 

will  of,  made  in  pursuance  of  a  power,  effect  of  probate  of         .    1324, 1434 

MABBIED  WOMAN'S  PBOPBRTY  ACT&    (See  Ihb.  St.  37  Sc  38  V.  c.  50, 

and  83  &  84  y.  c.  93) 

how  far  husband  liable  for  wife's  debts  before  marriage         .         693, 1413 

or  torts  committed  lyy  her       ......      693 

effect  of ,  not  denying  assets 693 

MABBT,  mutual  promises  to,  not  within  Stat,  of  Frauds       ....      866 
9AABSHAL,  in  action  against,  for  escape,  he  may  dispute  legality  of  custody      715 

BfABSHALSBA,  records  of ,  where  deposited 1249 

Jtf  ASTEB.    (See  Servant) 

when  cJriminally  answerable  for  act  or  omission  of  servant  .  129, 130 
of  ptisonAr,  holding  out  Inducemt,  excludes  confession  (See  Oft^eMfiim)  732 
differeilccs  between  mast.  &  workmen  may  be  referred  to  arbitration  1095 
attend,  of  witn.  how  enforced  in  such  arbitration  ....  1095 
of  ship  may  pledge  owners*  credit  for  necessaries 215 
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MASTER  OF  THE  ROLLS,  public  records  under  bis  custody      .        .       .   m» 

enumeration  of  them 1248  ~]iSI 

regulations  as  to  inspection  of  them 134£ 

have  the  public  a  right  to  inspect  them  ? 1247 

in  what  repositories  at  present  kept 1247, 124S 

how  they  arc  proved 1283 

MASTERS  OF  LAW  COURTS,  witness,  how  made  to  attend  before        1112,  lUS 

duties  cast  on  them  by  Com.  Law.  Proc.  Act,  1854 1II2 

court  will  not  anticipate  their  decisions lOi 

MASTERS  IN  LUNACY,  may  enforce  the  attendance  of  witnesses      .       .    IIU 
MAT.  ALLEGA.  must  be  proved  as  laid.  (See  AUe^a,,  Variance)       221,  27V-S83 
MATERIAL  ALTERATION  in  instrument.    (See  AUtfration) 
MATRIMONIAL  CAUSES  CT.  in  Irel.  seal  of,  judiciaUy  noticed    .        .    .       W 

affidavits  in,  taken  abroad,  how  proved 2t 

rules  of  evidence  in fill 

MATRIMONIAL  SUITS.     (See  Divorce  JHrUia») 

decrees  in,  are  judgments  in  rem llfli 

as  such,  binding  upon  strangers      .      *•        .        .        1402, 1101 

foreign  decrees  in,  effect  of 1446,  1447, 1151 

MATRONS,  JURY  OF,  where  prisoner  pleads  pregnancy 477 

may  be  assisted  by  a  surgeon 477 

but  he  must  be  examined  in  open  Court 4i7 

MATTERS,  admitted.    (See  Admim^^nt) 

judicially  noticed.    (See  Judicial  Notice) 

of  public  and  general  interest.    (See  PMic  and  General  Imtcrewt) 
MAY  FAIR  registers  of  marriages  and  baptisms,  inadmissible     .        .        .     UT 

MAYOR'S  COURT,  judgments  in,  how  proved 1312,  ISU 

judgment  and  execution  agst.  garnishee  in  suit  of  foreign  f^tfuphmfnt, 

when  an  estoppel  for  him        . 1413^  1414 

MEANING  OF  WORDS  will  be  judiciaUy  noticed,  when         ....       24 

when  question  for  judge,  when  for  jury 591,  tt 

what  is  the  primary M 

words  must  be  interpreted  in  their  primary,  when       ....     MS 

may  be  explained  by  usage,  when St9 

of  docimients  question  for  judge  .......         SR   fl 

of  terms  "  children,"  "  family,"  **  heir,"  «  nephew,"  when  used  in  a 

will 175,I7C,»a 

of  terms  "domestic  servant,"  "month" 24,47,  >fi 

of  terms  "  not  on  merits,"  "  moss  " l^i, 

of  term  "  presence  "  in  Will  Act 

of  terms  "  mine,"  "  town,"  "  custom  of  the  country  " .        .        .         6Qi»  SIS 
of  terms  "cost-book  principle,"  "expenses"  .        .        .        .   9,  lOM— 1030 

MEASUREMENT,  of  distance  as  the  crow  flies 24  22 

MEASURES,  legal,  judicially  noticed «3 

MEDICAL  MAN,  communication  to,  not  privil^ed 7711 

what  representations  to,  are  admissible  in  evidence        .        .        ,   49ig;,  |S7 

presumption  against  deed  of  gift  to I^  16 

warrants  that  he  possesses  competent  skill 90 

entitled  to  what  allowance,  as  witness  in  dvil  courts  •       .  1037 loa 

in  criminal  coorta         *       loss,  itti 

before  oQioner    .       »       .  1068,1081 

attendance  of ,  as  witness  before  coroner,  how  enforced    •       .       1088;  100 

as  an  expert,  may  give  his  opin.  on  med.  questions.  (See  lUjftiU)  1190;  IIS 

may  refreeh  his  memory  by  referring  to  medical  booioi    •    IIS 
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PAGE 
MEDICAL  MAN— 0a»ei»M^. 

may  asBlst  a  jiuy  of  matronB 477 

admiflsion  by,  of  his  being  one,  by  acting  as  such         .        .        .     671 — 673 

671^673 

.      733 

.     1369 

.      182 

290,291 

182, 183 
.  822 
.      892 

672,  673 
.  1369 
.  165 
.      135 

136, 137 


.  1486 
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admifision  by  opponent  of  his  being  one,  by  treating  him  as  each 
is  confession  made  under  inducement  by,  admissible  ?     . 

registration  of,  how  proved 

suing  for  drugs  and  attend.,  must  prove  his  r^ist.  • 

how  far  this  proof  is  affected  by  the  new  pleading  rules 
when  presumed  to  be  physician,  from  acting  as  such 
may  be  verbally  engaged  to  attend  servant  of  By.  Ck). 
a  surgeon  in  Navy  is  a  seaman  under  the  Wills  Act 

when  physician  may  sue  for  fees 

MEDICAL  BEQI8TEB,  when  admissible 

MEDIUM,  deed  of  gift  to  spiritual,  when  set  aside 
MEDIUM  FILUM  AQUJS,  when  the  presumed  boundary 
MEDIUM  FILUM  YL£,  when  the  presumed  boundary 
MEETINO-HOUSE.    (Qeo  DUsenters) 

M££TINQ»,  admissiblHty  of  minutes  of 

of  creditors,  pass  resolutions  in  what  manner    • 
MEMBEB  OF  PABUAMENT,  not  liable  to  arrest,  when        .       . 
MEMOBANDUM,  when  may  be  used  to  refresli  memory.  (Bee  Memory) 
of  contract  excludes  parol  evidence      .... 
if  incomplete  or  collateral,  it  does  not 
when  necessary  by  St.  of  Frauds.    (See  St,  of  Frauds) 

by  Ld.Tenterden'8  Act.  (See  Ld,Tenterden*sAct)  852, 901—914 
by  other  Stats.    (See  Writings) 
MBMOBIAL.    (See  Enrolment) 

MEMOBY,  how  witness  may  refresh 1179—1187 

by  referring  to  written  instrument,  memorandum,  or  entry  in  book  .  1179 
writing  must  have  been  made  or  recog.  at  or  near  the  time  of  the  fact  1180 
when  witness  had  distinct  recollection  of  the  fact  .  1179, 1180 
if  made  subsequently,  at  instance  of  party,  it  cannot  be  used  .  .  1 180 
can  witnessrefresh,  by  copy  of  document?  ....  1181,1182 
such  copy  must  have  been  made  by  witn.,  or  in  his  presence,  or  recog- 
nised by  him  when  facts  fresh  in  his  memory 1181 

witness  may  refresh,  by  informal  examination  taken  dovni  by  him     .      753 

writing  does  not  become  evidence 1184 

need  not  be  admissible 1184 

unstamped  receipt 1184 

notes  of  speech  need  not  contain  verbatim  account  of  all  that  passed  .    1 184 

if  witness  blind,  papers  may  be  read  to  him 1184 

independent  recollection  after  reading  paper ,  not  necessary  .1184 

adversary  should  have  an  opportunity  of  inspecting  paper     .       .    .    1185 

by  inspecting,  or  examin.  upon  it,  he  wHl  not  make  it  his  evid.  1185, 1186 

unless  he  questions  as  to  independent  entries      ....    1186 

if  paper  shown  to  witness  to  prove  handwriting,  and  not  to  refresh, 

adversary  not  entitled  to  see  it 1186, 1187 

so  if  paper  shown  to  witness  to  refresh,  fails  in  doing  so         .       1186, 1187 

Scotch  doctrine  of  refreshing 1186 

experts  may  lefresh,  by  referring  to  professional  treatises       •       .    •    1195 
e.  g.,  physician  may  refer  to  medical  treatise        ....    1195 
foreign  lawyer  called  to  prove  foreign  law  may  refer  to  text- 
books, codes,  statutes,  &c    1195—1197 

leading  question  allowed,  when  suggestion  necessary  to  refresh      •    •    1178 
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how  judge  may  refresh,  as  to  inatten  jiidicially  noticed  .  .  .SD.ii 
legal,  what  is,  under  "  Prescription  Act " 51,  jj 

MENACES,  (See  Durets)  former,  admisa.,  as  ev.  of  mal.  on  indict,  for  mniderll9.  S15 

MENIAL.    {See  Servant) 

MERCANT.  CONTRACTS,  explained  by  parol.    (See  Pur»l  Ee..  l\a^)  967-» 

MERCANTILE  CUSTOMS,  judicially  noticed S 

MERCANTILE  LAW  AMEND.  ACT.    (See  Ihble  Stat.  19  &  20  V.  c.  97) 

how  it  affects  the  St.  of  Limit SI* 

how  it  affects  Lord  Tenterden*8  Act 512,  Si}! 

enables  agent  of  party  to  sign  acknowledgment  to  bar  St.  of  limit  CiSS,  991 
prevents  paym.  by  one  co-contrac.  from  bar.  St.  of  Limit,  as  to  ocben  CI 
makes  writing  on  bill  of  exchange  necessaiy  for  its  acceptance  .  91S. »!) 
gembU,  8. 14,  not  retrospectiYe,  but  s.  10  still  retrospectire  .        .       .     €3 

MERCHANDIZE  MARKS  ACT.    (See  Table  St,  25  k  26  V.  c.  88) 

raises  presump.  of  warranty  of  genuineness  .  .987 
limits  time  for  proceeding  summarily  under  the  Act  .  .  .  .  S 
indemnifies  witnesses,  when 12S 

MERCHANT,  entries  by,  in  his  books,  when  evid.  for,  in  America,  Fnnec, 

Scotland,  and  perhaps  in  our  courts GOO— OH 

effect  of  his  not  objecting  to  account  rendered C9 

customs  of,  when  judicially  noticed i 

MERCHANT  SEAMAN.    (See  iS^JM^Ji) 

MERCH.  SHIPP.  ACTS.     (See  Thble  St.  17  A:  18  V.  c.  104,  25  &  26  Y.  c  es, 
36  &37  V.  c.  85,  and  39  &  40  V.  c.  80) 

liability  of  shipowner,  limited  by 214^  515 

summary  proceed,  under,  must  be  brought  within  six  months  .      % 

seaman  under,  need  not  give  notice  to  prod,  his  agreemt.  with  master      4tt 

may  prove  its  contents  by  parol itf 

exons.  taken  xmder,  with  respect  to  ships  in  distress,  when  admisa.  4B 

transfer  of  ship  under,  must  be  by  bill  of  rale,  attested  .  .831.  932, 15SI 
agreem.  between  master  and  sea.  under,  must  be  in  writing  attesL  *JSi\  IZil 

cannot  be  signed  by  agent  of  master tSS 

effect  of  erasures,  interlineations,  or  alterons.  in     .        .        .    isu 

indent,  of  apprentice,  to  sea  service  under,  must  be  attest  by  Jsl      930. 131 

but  attesting  witnesses  to  these  documents  need  not  be  calkd  .    IS: 

witnesses  how  made  to  appear  before  inspectors  under        .        .        .    nil 

registers  of  British  ships  kept  under,  how  inspected         .        ...    ISi 

•    how  proved  .        ,        .        .     IM 

admissibility  and  effect  of      .    .    liSS 

depositions  taken  abroad  under,  when  admissible        ....    ISK 

documents  issued  by  Board  of  Trade  under,  how  proved         .        .    .    ISSS 

log-books  kept  by  masters  of  ships  under,  how  proved         .        .        .    IJ3& 

admissibility  and  effect  of  .    IIS 
documents  registered  under,  in  Record  Office  of  Seamen,  how  inspeetied    U79 

how  proved    .    ISC 

proof  and  effect  of  certificates  issued  by  Board  of  Trade  under       .    .    130 

of  registration  under     .       .        .        .    I  idP 

of  competency  or  service  under        ISfiO,  13^1 

lustrum,  under,  requiring  attest,  need  not  be  proved  by  attest,  witn.  .    13S: 

on  trial  of  misdemean.  under,  cost  of  vritn.  may  be  allowed  .    V.HEf 

onus  prob.  of  ship  being  seaworthy  on  accused        ....    341.  Mf 

deft.  comp.  witn.  when  indicted  for  sending  unseawortiiy  ship  to  sea  .    IIO 

MERGER,  foreign  judgment  does  not  merge  original  cause  of  action         .     •    11^ 

*  of  estate  by  operation  of  law,  when  not  allowable       .       ,        .        .ST 
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ICBBITS,  jndgment  not  on,  inadmiRafble 1441 

order  of  remoral  quashed  **  not  on  merits,**  effect  of    •       •       .       .    1442 
Tariances  not  material  to  real,  may  be  amended     ....  243,  244 
MESNE  PROFITS.    {Bee  :^ect7nent,) 

METER  of  gas  or  water  presomed  to  register  correctlj -    191 

METROPOLIS  MANAGEMKNT  ACT,  1865.  (See  Ihhle  St.  18  &  19  V.  c.  120) 
METROPOLIS  VALUATION  ACT.   (See  Table  8L  32  &  33  V.  c.  67) 
METROPOLITAN  BOARD  OF  WORKS,  contracts  made  by  .       .       •    •      819 

minutes  of  proceedings  of,  how  proved 1334 

right  of  inspection  of  books  of 1262,1277 

admissibility  and  effect  of  books  of 1481, 1482 

roles  and  by-laws  of,  how  proved 1384 

notices  from,  how  authenticated 924 

may  be  served  through  post        ......      188 

METROPOLITAN  COMMISS.  OF  SEWERS.    (See  Sewers,  Ommiseicners) 
METROPOLITAN  POLICE  ACTS,  limitation  of  actions  and  proceed,  under      89 
METROPOLITAN  VALUATION  LISTS.    (See  Valuation  Uite) 

METROPOLITAN  WATER  COS.,  proof  of  regolat.  of 1384 

METROPOLIS  WATER  ACT,  1871.    (See  Table  St.  34  k  36  V.  c.  113) 

inspection  and  copies  of  docs,  relating  to  comp/s  affairs.        .        .    .    1272 

HICHAELMAS,  in  lease  presumed  to  mean  29th  Sept.         ....      972 

evidence  of  custom  to  show  Old  Style  intended,  inadmissible  .        .    •      972 

HIDDLESEX,  registry  of  deeds  in,  how  proved 1338 

proof  of  certificates  of  searches  and  memorials,  giyen  by  registrar  in  .    1373 

both  these  certificates  must  be  attested  by  two  witnesses       .    1373, 1531 

proof  and  effect  of  certificates  indorsed  on  instruments  registered  in  .    1376 

MIDWIFE,  entry  of  a  birth  in  book  of,  marked  <<  pd."  evid.  of  child*s  age   .      674 

lilLITIA  ACT,  1875.    (See  ThbU  St.  38  k  39  V.  c.  69) 

limitation  of  actions  and  proceedings  under 89 

HILL-DAM,  malicious  injury  to,  is  a  local  offence 268 

MINE,  acts  of  ownership  in  one  part  of,  when  evid.  of  title  to  another    .    .      303 
meaning  of,  "  cost  book  principle  "  not  judicially  noticed  ...         9 

what  customs  of  mining  provable  by  hearsay 520, 521 

how  far  declarant  must  have  had  competent  knowledge     •       .        .      520 

rales  established  in,  how  proved 1384 

bow  far  prf.  of  fee  simp,  in  land  will  raise  infer,  of  title  to  minerals  143, 144 
when  owner  of  surface  presumed  entitled  to  support  of  minerals        .      138 

to  minerals  themselves  143, 144 
co-adventurers  in,  presumed  incapable  of  pledging  each  other *s  credit  193 
question  whether  an  excavation  is  a  mine,  is  one  of  fact         •       .    •       60 

to  be  determined  by  Secretary  of  State,  when 60 

JONES  REGULATION  ACTS,  1872.    (See  JhbU  St.  35  Sc  36  V.  cc.  76  and  77) 

in  criminal  proceedings  under,  who  may  be  witness       •       .       .    .    1143 

onus  of  proof 844 

period  of  limitations 95 

notices  nnder,  to  be  sent  by  post 188 

meaning  of  term  ^  mine  '*  under,  how  determined 60 

MINISTER.    (See  Parson,  Ambassador) 
MINOB.    (See  Infant) 

MINUTES,  of  record,  not  generally  admissible 1310,1311 

admissible,  if  practice  not  to  draw  up  formal  record    ....    1310 

eg.  minutes  of  judgment  on  journals  of  House  of  Lords        .       •    .    1311 

book  of  Clerk  of  Peace,  in  which  removal  orders  entered     •       •    1311 

6  p 
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minutes  of  EocL  Oba^  Cta.  Bfoon,  Sheriff's  Ots.,  Mayor's  ObBL,  te.     ISi 

admissible  onder  other  special  circumstances       •        •        .         1312—1314 

of  contract,  do  not  exclude  parol  evidence      .       •       •       •        «    •    3«9 

,  of  proceedings  of  general  meetings,  admissibOity  of    •       .        •       •   1I8S 

of  meetings  of  creditoiB    ....••.   1297 

MIBOONSTBUCriON,  by  judge,  redressed  hgr  court     ...        •        .      O 

]3y  jury,  cannot  be  redressed    , 57 

MISDEMEANOR,  indicL  for,  when  amendable,    l^fse  Awkendmemii       .    24S-«IT 

doctrine  of  election  does  not  apply  to 307 

prisoner  charged  with,  entitled  to  copy  of  indictment     •        .        .    •   US 

may  be  convicted  ol  attempt  •        •  259, 99D 

proof  of  conyiction  for  prions  •  .  •  .  •  •  •  •  1353 
committed  in  India,  how  examination  of  witnesses  taken    ...     441 

against  edave-trade,  how  exon.  of  witn.  taken 444 

committed  abroad  by  public  officer,  how  exon.  of  witn.  taken  .  .444 
on  indictment  for,  tender  of  expenses  to  witnesses,  unnecessary  .  .  lOIS 
costs  of  prosecution  for,  when  allowed    .•••..  lOI4;--4099 

amount  of  such  costs 1061—1067 

costs  of  defence,  when  payable  by  prosecutor lOU 

trial  for,  bar  to  indictment  for  felony  on  same  facts    •        .        .       •    1439 

MISDSSCRIPTION,  on  record  may  be  amended S3 

MISINTERPBETATION,  of  spoken  words  easy 731,  ns 

MISJOINDER,  of  plaintiff  or  defendant,  may  be  amended        .        •        .  224, 235 

MISNOMER,  in  indictment,  when  amendable       •       •        •        .        346,34€,277 

when  material,  if  not  amended      .        •         373—380 

of  prosecutor 276t2r7 

of  animals 274,273 

of  property  stolen  or  injured    •        •        •       273,274 
of  persons  mentioned  in  indictment     .        ,  23V,  t^ 

of  prisoner .319 

of  legatee,  effect  of I0I3— liHi 

eTidence  of  testator's  habit  of  misnaming  legatee,  admissible     .        •    1009 
when  party  estopped  by  his  conduct  from  relying  on     •        .        .    707, 7G6 
MISPRISION.  {Bee  Treason) 

MISREPRESENTATION,  acted  upon,  operates  as  an  estoppel  (See  Admi^ 

Hans) 700—711 

MISSAL,  entry  in,  admissible  in  matters  of  pedigree 38 

must  be  made  by  relatiye fiS 

MISTAKE,  in  legal  effect  of  document,  no  defence 9T 

effect  of  admissions  made  by tf9 

of  judicial  admissions  made  by W 

witnesses  s^om  by,  not  liable  to  cross-examination  .        .    .    IJOi 

of  law,  defeats  judgment  of  foreign  court,  when ....  1442, 1431^ 
when  it  subjects  judge  to  action,  as  having  acted  without  junsd.  1396— 439C 
correction  ei,  in  instruuL,  does  not  render  new  stamp  necessary  1616— W^ 

does  not  inyalidate  instrument  ...    1517 

in  will,  when  court  will  presume M99 

in  proceedings  may  be  amended.    (See  AmendmmU) 
danger  of,  in  relying  on  oral  admissions      .••«••     I2» 

on  oral  confessions  •  •  •  •  •  .  .  Q3 
action  to  reform  or  rescind  on  account  of ,  ^tikon  BostainaUe  .  •  98 
of  date  in  deed  or  will  may  be  rectified  by  parol  erid.    •       »       •    •     9G9 
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MISTBESa    (See  (hhaHtation)  when  pieenmed  agent  of  protector       .   203,  703 

how  far  competent  as  witness  for  or  against  him    .    1147, 1148 
witness  may  be  asked  whether  she  is  plaintiffs       .        •        •        .    ■    1211 
Qf  prisoner,  holding  out  inducement,  excludes  confession    .        .        .      732 
MinaATION  OF  DAMAGES,  evid.  of  character  when  admiss.  in.    (Soc 

Gharaeter), 326—329 

^Yidence  in  action  for  libel  in  t        •*•••••    •     316 

MIXED  QUESXioKS.    (See  Fimcti4ms  of  Jud^  and  Jury) .        .        .        .  38,  39 

HOB,  actions  and  expressions  of,  when  eyidence  against  party «       .319,  499,  606 

MODEL.    (See  Seu^tMre  Cdpyrfyht  AeU) 

MODUS,  payment  of,  for  what  period,  ban  right  to  tithes     .       .  89—91 

when  provable  by  hearsay 621,1408 

when  not 623 

not  provable  by  hearsay  as  to  particular  facts 626,  627 

whether  provable  against  vicar,  by  receipts  of  lessee  of  vicarial  tithes      661 
MONASTERIES,  what  are  not  proper  repositories  for  books  oonoeming       .      662 

what.  are.. 663 

lieger-books  and  chartularies  of,  in  custody  of  Master  of  Bolls    •       •    1249 

how  inspected 1246 

how  proved        •       •        •        •        •    1286 

MONBir.    (See  CM)  how  described  in  indictment 272 

MONET  HAD  AND  BBCEIVED,  action  for,  when  sustainable  against  Corp.      824 

MONEY  LENT,  I  O  U  no  evidence  of 142 

to  wife,  husband  when  considered  not  liable  for 220 

MONEY  PAID  INTO  COURT.    (See  Pa/fment  into  Cawrt) 

MONOMANIAC  may  be  competent  witn. 1166 

MONTH,  meaning  of  the  ward  at  common  law  and  in  equity.    (See  Time)     24,  941 

in  Eccles.  Courts 24 

in  mercantile  tnmsactions  in  City  of  London       24 
may  be  interpreted  by  evidence  of  usage  •    .      969 

by  the  context         •       .      941 
what  servants  may  be  discharged  on  month^s  warning    .       .       .    .      186 
MONUMENTS.    (^Sesi  InseHptiont) 

MORAVIAN,  affirmation  by,  instead  of  oath 1166 

80  of  persons  who  have  belonged  to  that  sect 1166 

what  registers  of,  in  custody  of  Registrar-Gen 1268 

MORTGAGE,  equitable,  not  within  St  of  Frauds 870 

when  reconveyed  by  indorsemt  of  receipt 846 

of  chattels,  when  valid 819 

how  affected  by  St.  of  Blix. 163,164 

proof  of  judgment  mortgages  in  Ireland  .......    1379 

MORTGAGE  DEBENTURE  ACTS,  1866,  1870.     (See  IhhU  St.  28  k.  29  Y. 
c.  78,  &  33  &  34  y.  c.  20,  and  Dehentwra) 

inspection  .of  registers  of  debentures  under 1272 

If  OBTGAGEB,  must  sue  within  what  time  for  mortgage-money        .  916,  916 

for  land 90 

acknow.  of  mortgagor's  title  by,  must  be  by  writing  sigd.  to  bar  St  of 

limit. ^629,630,916,916 

acknowledg.  of  mortgagor's  title  by  one,  not  binding  on  ocners     •    629,  630 
not  compellable  to  produce  mortgagor's  title*decds      .       .       •      410,  772 

or  to  give  parol  evidence  of  their  contents         •    .      772 

when  presumed  to  authorise  mortgagor  to  distrain  for  rent  •       •     « 184, 186 

COBTGAGOR  must  within  what  time  sue  to  redeem  a  mortgage     •       •    .       90 

acknowledg.  of  title  of,  by  mortgagee,  must  be  by  sign,  writing   629, 630, 916 
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by  one  mortgagee,  not  binding  on  others  .  OO 
acknow.  by,  of  mortg^s  right  to  mort  money,  must  be  by  sign,  writg.  915, 9K 
when  presumed  aathorised  to  distrain  for  rent  in  mortgagee's  name   .      1S4 

MORTMAIN  ACT,  enrolment  of  indentures  under,  necessary 

date  and  fact  of  enrolment,  how  proved 

cannot  be  presumed  .       •        • 
conveyances  under,  must  be  by  attested  deed  .       .        .        • 

must  be  proved  by  attesting  witness 

MOSAIC  CODE,  presumption  of  malice  recognised  in       .        .         • 

MOTIVES,  when  collateral  facts  admissible  to  prove  malicions 

of  witness,  questions  respecting,  how  far  relevant   .        .         •       1211 — 131€ 
answers  of  witness  respecting,  how  far  open  to  contradiction .       1211— 11I< 

MUNICIPAL  CORPORATIONS.    (See  Corparationt) 

MUNIMENTS  OP  TITLE.    (See  TUle  Deeds) 

MURAL  INSCRIPTIONS.    (See  ItueHptions) 

MURDER,  when  malice  presumed 97,  ISS 

indictment  for,  need  not  specify  mode  of  killing 273 

means  of  death,  if  alleged,  need  not  be  strictly  proved  .  •  .  273 
prisoner  indicted  for,  may  be  convicted  of  manslaughter  .  .  257, 2G0 
mother  indicted  for,  may  be  convicted  of  concealing  infant's  birth  •  259 
acquittal  for,  bar  to  second  indictment  for  manslaughter  .  •  •  1431 
acquittal  for  mamdaughter,  bar  to  second  indictment  for  .  .  .  1<31 
acquittal  for  wounding  with  intent,  no  bar  to  indictment  for  .  .  142S 
acquittal  for,  no  bar  to  indict,  for  giving  poison  with  intent  to  mnr.  .  142S 
on  indictment  for,  former  menaces  evidence  to  prove  malice  .  .  .  Sit 
depositions  taken  on  charge  of  stabbing,  assaulting,  or  robbij^ 

deceased  admissible 4U 

dying  declarations  admissible.    (See  Dying  Deelaratiatu)      G0&— 02 
if  accompanied  with  robbery,  recent  possession  of  property  stolen 

raises  inferences  of  guilt .    .      15( 

married  woman  can  be  convicted  of •        197,  I9S 

what  facts  raised  presumption  of  child  murder  under  old  law  .    .      131 

MUSEUM,  how  far  document  produced  from,  admissible 

British,  not  proper  custody  for  an  old  grant  to  a  prioiy  • 

MUSIC,  if  printed  and  published,  cannot  be  proved  by  parol        .         .        .      371 

MUTABILITY,  presumption  against 202—201 

MUTE.    (See  Deaf  and  Dumb  Witneuet) 

MUTILATED  DOCUMENTS,  when  evid.,  coming  from  proper  custody  .  isa 
accidental  mutilation  of  instrument,  when  fatal  .  •  •  1520—1332 
mutilation  of  instrument  by  stranger,  when  fatal IS$> 

MUTINY  ACTS,  sect  of,  as  to  exons.  of  soldiers  and  marines  respect,  aettlm.  419 
as  to  enforcing  attendance  of  witnesses  before  courts-martial  lOftS,  109C 

as  to  certificates  of  previous  conviction        .        .        .        •         .        .    iSSi 

as  to  judicial  notice  of  articles  of  war 4 

within  what  time  offenders  under,  must  he  indicted    .        •         •        .       96 

MUTUAL  ACCOUNTS,  no  longer  excepted  from  St  of  Limit  .        .        ,       87, » 

MUTUAL  PROMISES,  averm.  of,  may  now  be  omitted  in  pleadings    266,  280, 2S1 

MUTUALITY,  when  necessary  in  estoppels 114, 11&,<6 

doctrine  of,  rejects  judgm.  inter  partes  as  evid.  for  stranger     114, 1407,  ll9i 

NAME,  variance  in,  when  amendable  in  indictment 343^  244 

of  prosecutor  must  be  proved  as  laid  or  as  amended  .  .  .  276.  STT 
so  of  property  stolen  or  damaged  ....  ,  ,  .  ,  271 
so  of  animals  mentioned  in  indictment        >        •        •        •         ,        274»  ^ 
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80  of  persons 276,  277 

ralee  as  to  names  of  persons 276 ^278 

e.  g.  of  person  "whose  name  is  to  jurors  unknown "        .        .        .    .      277 

of  alias  names,  and  Christian  names 277 

of  illegitimate  child ,    .      277 

of  peers ' 277 

of  foreigners  of  rank 277,278 

of  parent  and  child  of  same  name        •.•••.,      278 

of  joint  owners,  trustees,  tenants  in  common,  &c 278 

of  prisoner,  not  matter  of  essential  description 280 

identity  of,  raises  inference  that  party  sued  executed  instru.  sued  on  1544 
or  at  least  identity  of  name  and  residence,  or  name  and  trade,  will  do  1543 
presumption  when  parent  and  child  bear  the  same  .        .        .  201,  202 

when  party  estopped  by  his  conduct  from  relying  on  misnomer  .  707,  708 
when  confession  implicates  other  persons  by  name  .....      730 

of  client,  may  be  proved  by  his  solicitor 787 

of  l^atee,  effect  of  mistaking 1013, 1014 

does  law  attach  greater  weight  to,  than  to  description  of  legatee  ?  1013, 1014 

testator's  habit  of  misnaming  persons  provable  by  parol     .        .1009 — 1011 

of  each  contracting  party  musfcrbe  in  memdum.  to  satisfy  St.  of  Frauds     856 

l^ABRATIVES  of  past  events  inadmissible  as  hearsay      ....    504,507 

NATIONS,  hiw  of,  judiciaUy  noticed 4 

NATURAL  CONSEQUENCES,  of  act,  party  presumed  to  intend  .  .  97—101 
NATURAL  JUSTICE,  foreign  judgments  repugnant  to,  inadmissible  1449, 1450 
NATURALISATION  ACT,  1870.    (See  Table  St,  33  &  34  V.  c.  14> 

regulations  made  under,  how  proved 1281 

declarations  and  certificates  of  naturalisatn.  how  proved        .       .    .    1361 

registers  of  naturalisatn.  how  proved         .        .        .    1344 

NATURALNESS  of  witness,  test  of  truth 70 

NAVAL  DISCIPLINE  ACT.    (See  Table  St.  29  &  SO  V.  c.  109) 

rule  as  to  cumulative  allegations  recognised  in 266 

within  what  time  offenders  under,  must  be  indicted        .        .        ,    .       95 

enforces  attend,  of  witnesses,  how 1086 

in  court  martial  for  loss  of  ship,  capt.  and  crew  comp.  witn.,  when  1142 

KAYAL  STORES,  possession  of,  raises  presumption  of  guilt,  when       .        .341 

NAVIGATION,  (See  iSfAtp)  rules  of ,  judiciaUy  noticed 7 

other  rules  for  preventing  collisions,  how  proved  •  •  .  7, 1344 
presumptions  respecting,  recognised  in  maritime  law       •       «        212—214 

experts  may  give  opinion  respecting  unskilful 11 94 

KAVT  OFFICE,  various  documents  of,  in  custody  of  l£aster  of  Rolls       .    .    1249 

admissibility  and  effect  of  books  of 1480 

NECESSARIES,  supplied  to  infant,  what  are 55,  56 

question  how  far  for  judge,  how  far  for  jury 55,  56 

infant  cannot  bind  himself  by  contract  except  for 121 

written  acknowledgment  by  infant  of  debt  due  for,  bars  St.  of  Limit .      904 

presumption  of  wife's  agency  in  ordering        ...  .199,  200 

KECESSITY,  ground  for  admitting  hearsay  .        .        .        .     •  .        .        .517 

testimony  of  wife  against  husband,  who  has  injured  her   1151, 1152 

KEOATTVB.    (See  Onm  Probandi) 332 

KEGLIOBNCE,  how  far  question  for  judge,  how  far  for  jury       .        .  50,  51 

when  presumed  in  carrier  or  innkceixsr 194, 195 

from  mere  happening  of  accident       .        .        .        195,  196 
in  action  for,  what  iuterrogs.  may  be  asked    •       •       .       ,       .    463,  464 
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in  action  for,  admission  b j  one  defendant,  bo  eridenoe  againat  otfaen  €S 
judgment  against  master,  no  eridence  as  against  serrant  of  his  .  .  1598 
of  feUow-servant,  does  not  render  master  Uable  to  injoiy  to  aeifaut     967 

when  ayerment  of,  requires  no  proof 250 

NEGOTIABLB  SECURITY.    (Bee  BiU  of  Btoehmge^ 

when  scrip  will  be  jndiciallj  noticed,  as        • I 

NECKXriATIGN.    iJAe^VompromM) 

NBIOHBOUBS,  declarations  of,  inadmissible  in  matters  of  pedigree    .        .     MO 
presomp.  respecting  boandaries,  as  between      .       .        .        •        134—19 
NEMO  ALLEGANS  SUAM  TURPITUDINEM  EST  AUDDSNDUS, 

maxim  not  recognised  in  English  Coorts 1130 

KEUO  TENETUB  PBODEBE  SEIPSUM,  a  maxim  often  carried  too  far  .     12)4 

maxim  not  strictly  recognised  in  bankrupt  law.        .        .        .        7^,129 

witness  not  compellable  to  criminate  himself        .        .        .        1233— U9B 

is  he  bound  to  answer  questions  degrading  him  f  .         .    1299—1231 

must  answer  questions  subjecting  him  to  dyil  suit  •        .        .    1232 

NEPHEW,  meaning  of  the  word  in  a  will 9a 

KEUTBALITY,  of  ships,  presumptions  against 123 

from  canying  enemy's  despaihdies  .        •    .     123 

from  spoliation  of  papers  on  aqytoie     123, 184. 130—ISS 

breach  of,  when  presumed 341 

NEW  ASSIGNMENT,  abolished  by  new  pleading  rules        •        ...     283 

amendment  substituted  for 28S 

NEW  BULES  OF  PLEADING.    (See  Plaadingt,  Jtnie,  General  Jmw) 

objects  of 2M 

NEWSPAPEB,  advertisements  in,  when  evidence  of  notice       .        .        .    .    1390 
inference  must  be  raised  aliunde,  that  party  has  read  adTertisemeni  •    1390 

how  this  may  be  done 1391 

proprietor  of,  how  far  criminally  responsible  for  acts  of  servant  •       ISO,  70 

may  pay  money  into  court  as  amends  in  libel,  when      .  683^  C94 

paragraphs  in,  cannot  be  primarily  proved  by  parol    ....     371 

distinct  paragraphs  in,  inadmissible  when €90 

libels  in,  discovery  as  to 1237 

NEW  TRIAL,  when  granted  for  improper  admiss.  or  reject  of  erid.        I55d,  159 
cannot  be  granted  for  ruling  of  judge  respect  stamps        .        .        .     3e 

admiss.  on  former  trial  may  be  used  on,  when ^ 

NEW  YORK  CIVIL  CODE,  presumptaon  as  to  continuance  of  life      .        .907 

as  to  survivorship  when  parties  die  in  same  calam.  3091. 210 

estoppels  abolished  by lOS 

oonf ession  made  to  priest  inadmiss.  without  oonsent  of  party  oonfiesBing'  772 
information  acquired  by  medical  men,  when  inadmisa.  in  oivil  soit  .  77% 
as  to  interpret,  of  instmm.  partly  written,  partly  printed       .        .    .      9t! 

as  to  how  far  a  wife  is  a  competent  witness  for  or  against  hn^Muod    .  \\^ 

as  to  refreshing  memory  of  witness  l^  writings 1171 

as  to  contradicting  and  discrediting  own  witness        .        ,        .       •  1199 

as  to  proving  own  witness  has  made  inconsistent  stat^nents  .        .    .  1119 

as  to  compeUing  witness  to  answer  respecting  his  previons  canvictMn  12K' 

as  to  protecting  witness  from  self-crimination 1231 

as  to  oomparison  of  handwriting ISS 

NEW  YORK  CRIM.  CODE,  transact,  before  grand  jury,  how  far  held  secxet  7% 

NEW  WILL  ACT.    (See  WiUs,  and  Table  ^.  7  W.  4  &  1  V.,  c.  26) 

NEXT  FRIEND.    (See  Proehein  Amy) 

NEXT  OF  PIN,  d^ision  as  to,  in  suit  for  achnon.,  bind,  in  suit  fordistiib^  Itfl 
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NIOEKAMB,  eyicL  of  legitee  being  called  by,  admiaBL  to  explain  will  1009—1011 

NISI  FBIUS  BBCOBD,  with  poetea  indorsed,  not  evid.  of  judgment  .        .    1810 

does  this  role  apply  to  issues  out  of  Chan.,  or  Adm«  DivisionB  f      .    .    1310 

exceptions  to  the  xnle 1312—1314 

KOBLBMA!^,  how  to  be  described  in  indictment 277 

N0I80MB  BUBINBSS,  by-law  regnlating,  how  proTcd  ....  1383 
KOLLB  PBOSBQUI  makes  co-deft  in  crim.  trial  competent  witn.,  when  .  1140 
NOMEN  GBNBBALISSIMUM,  what  is,  in  an  indictment  .  .  .  .  274 
NOMINAL  DAMAQBS,  in  case  of,  role  as  to  right  to  begin         ...      349 

NOMINAL  PABTIES.    (See  Parties) 625 

NON-ACCBSS,  strict  pxoof  of,  to  zebnt  presumption  of  legitimacy  .      123 

husband  and  wife  incompetent  to  prove 846 

NON-COMPOS.    [Bob  ImanUy,  Lunacy,  LumOic) 

NON-JOINBBB  of  plaintifEs  may  be  amendfd 224,  226 

also  of  defendants 224,  226 

NON-PABOCHIAL  BEQISTBBS,  not  erid.,  unless  depoa  with  Beg-Oen.  .    1327 

many  deposited  in  custody  of  Begistrar-Gen.  1267 

of  what  births,  baptisms,  marriages,  deaths,  k  burials  they  oonsist  1267, 1268 
Ust  of  these  registers,  where  deposited,  and  what  they  contain      1267, 1268 

inspection  of  lists  and  registers,  how  obtained 1268 

in  oiyil  cases  proyed  by  certified  copies,  under  rules  as  to  notice,  ko, .  1340 
in  criminal  cases  originals  must  be  produced  .       .       .      1335, 1340, 1341 

NON-PBODUCnON  of  evidenoe,  presumption  from      ....      130, 131 

NON-BBSIDBNCB,  burthen  of  proof  in  proceedings  against  clergyman  for.      346 

NONSUIT  has  now  the  same  effect  as  judgment  for  deft  on  the  merits        .    1426 

and  therefore  bars  future  action 1426 

except  by  special  leave  of  the  Court 1426,  1441 

KOTABT,  certificate  of,  cannot  prove  execution  of  deed  in  a  colony        »    •       12 

public  seal  of,  whether  judicially  noticed 12 

notarial  instruments,  how  proved 383 

affidavits  sworn  before,  how  proved 20,  21, 1308 

KOTB.    {See  BiU  of  £i9ehan0ef 
Judge*8  notes,    (fiee  Judge) 

note  or  memorandum.    (See  Memorandum,  Memory ,  St,  of  Frauds) 
bought  and  sold.    (See  Bought  and  Sold  Notes) 
NOT  GUILTY  BY  STATUTE.    (See  General  Juue)     ....    292—296 

KOTICB.    (&eb  Judicial  NoHoe) .  a-^1 

of  dishonour.    (See  BiU  of  EoKikange) 

to  produce.    (See  Not^  to  Produce) 

of  action,  to  parties  acting  in  pursuance  of  Statute  292, 293 

necessity  for,  question  for  judge 62 

to  produce  notice  of  action,  unneoeasaiy 406 

to  admit    (See  yiitice  to  Admit) 649 — 656 

of  bankruptcy  In  the  Gasette,  admissibility  and  effect  of  .  .  ,  1390 
of  intention  to  use  certified  extract  of  non-parochial  register  •     1340—1342 

to  prove  devise  by  probate 1470 

form  and  effect  of  such  notice,  and  on  whom  served  •  .  .  .  1471 
to  quit  domestic  service,  is  a  month*s  warning  ....  47, 185 
to  quit  a  yearly  tenancy  is  six  months*  in  some  cases,  and  a  year  in  others    46 

legal  effect  of 675 

what  amounts  to  waiver  of,  by  landlord 076 

to  waiver  of  objtetion  to,  by  tenant      ....      678 

legal  effect  of  waiver  of 676 

to  prodoce  notice  to  (|uit|  unnecessary 40ij 
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Beryice  of,  on  tenant's  servant,  sufficient •    •     190 

service  of,  proved  by  indorsem.  on  copj  in  writing  of  deceased  solicit.     S9S 

receiving  without  objection,  how  far  an  admission 678 

advertisements  in  Qazette  and  newspapera,  when  evid.  of    .        .  1390—1393 

may  be  sent  by  post,  when 187, 188, 9^ 

of  objection  to  voter,  under  Election  Act,  how  signed  •        •        •      92S 

duplicate  of  snch  notice,  stamped  at  Post-office,  how  signed  •  •  .  93S 
of  appeal  from  decision  of  Revising  Barrister,  how  signed  .  .  .  9S 
of  appeal  to  qnarter  sessions,  how  signed,  and  what  it  must  contain.  .  923 
of  chargeability  under  Poor-law  Acts,  how  signed  and  served  .  92S,  933 

of  appeal,  under  Poor-Law  Acts,  how  signed  &  served,  k  contents  of  .  933 
given  by  Metropolitan  Board  of  Works,  how  authenticated     .        .    .     931 

how  served     .       .        .        .     19S 

verbal,  may  be  proved,  tho.  also  written,  unless  writing  necessary  .  375, 37C 

of  proceedings,  how  far  necessary  to  validity  of  foreign  judgm.      1449, 1451 

NOTICE  TO  ADMIT,  enactments  and  rules  of  Court  as  to       .        .        .  649— CSS 

either  party  may  give  notice  of  intention  to  give  in  evid.  docom.  •      649,  C50 

form  of  notice 630,  Gl 

party  refusing  to  admit  after  snch  notice  to  pay  costs  of  proof  .  .  650 
unless  judge  certifies  that  refusal  was  reasonable  .  .  .  .  €S0 
no  costs  allowed  for  proving  documents  unless  notice  given  •        .     .     6iO 

except  when  omission  saves  expense €50 

notice  must  be  given  a  reasonable  time  before  trial  •  .  .  .  €51 
effect  of  refusal,  without  objecting  to  sufficiency  of  .  .  .  .651 
effect  of  admission  under, "  saving  just  exceptions "  .  .  .  .  €31 
waives  objection  on  ground  of  interlineation  ....  651.  I5I3 
dispenses  with  attendance  of  attesting  witness         .        .        .  65^  159S 

effect  of  variance  in  description  of  document €S3 

costs  of  proof  not  allowed  if  witness  examined  to  other  facts  .  .  .  €52 
does  not  admit  authority  by  which  document  had  been  written  .  .  €53 
proof  of  inspection  unnecessary,  opportunitj^of  inspecting  sufficient  .  €S3 
how  fax  neoessary  to  identify  docum.  produced  with  that  mentioned  in  633 
party  admitting  may  rely  on  valid  objection  to  admiss.  oi  docum.       .     €53 

e.  g.  that  it  is  merely  secondary  evidence €53 

party  may  be  ordered  to  admit  foreign  document  ....  653,  €51 
ancient  public  documents  to  be  proved  by  experts,  not  within  rules    •      61 

affidavits  filed  in  Chancery,  not  within  rules €54 

costs  of  explain,  k  produc  such  docs,  allowed  tho.  no  notice  to  admit .     €54 

caution  required  in  admitting  under  notice €54 

may  be  entrapped  into  making  too  large  admission     '        .        .       654,  €55 

rules  as  to,  in  Probate  Division €19 

in  Court  for  Divorce  and  Mat.  Causes         •        •        .        .     €49 

on  Revenue  side  of  Exchequer €11 

in  County  Courts         ..••••         .       6S5,  €3 

in  Admiralty  Division CSt 

NOTICE  TO  PBODUCE,  when  necessary,  to  let  in  secondary  evid.  997—399, 1511 

if  document  be  in  possession  of  adversary       • 3$; 

evidence  of  this,  what  sufficient 397^  39g 

iuLtrument  in  hands  of  privy  of  adversary       •       .        ,        «        .    ,     38^ 

notice  must  be  in  writing S9$ 

on  whom  it  may  be  served        •.•••«         •        .    .     389 

what  it  should  contain 399—401 

time  and  place  pf  service  ,,.•,,        .        .  *     401-4^ 
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pxxx>f  of  aerrice •       •        .       •       •      404 

applies  to  new  trials 404 

when  not  neoeuary : — 

1.  in  case  of  dnplicate  originals  or  counterpartB 404 

2.  in  case  of  a  notice 404 — 406 

3.  where  defendant  must  know  he  will  be  charged  with  possession 

and  called  upon  to  produce  instmment    .       •       •      370,371,406 

e.  g.  in  trover  for  written  documents 370,  406 

on  indictment  for  stealing  documents        ....      370, 406 

4.  where  adyersaiy  has  got  possession  by  force  or  fraud         .        •    .      407 

5.  in  fxvoQi  of  merchant-seamen 408 

6.  where  adversary  or  his  solicitor  has  admitted  loss  of  instrument     .      408 

7.  where  adversary  or  his  solicitor  has  instrument  in  court         •      408,  409 

can  solicitor  be  ordered  to  search  papers  in  court  7 409 

party  served  with,  not  bound  to  produce  document  required  .  .  1511 
what  is  the  proper  time  for  calling  for  production  of  docum.  under  .  1511 
production  of  papers  under,  does  not  make  them  evidence  .        •        .1512 

unless  party  calling  for  them  inspects  them         .    .  1512 

party  refusing  to  produce  docum.  under,  cannot  put  it  in  as  his  evid.  1512 

refusal  to  produce  after,  ndaes  presumption  that  docum.  was  stamped  132 

raises  no  other  legal  presumption  against  party  .        .  132 

but  may  prejudice  jury  against  him        .        .        .    .  132 

renders  it  unnecessary  to  call  attesting  witness  .    1512, 1534 

NOTOBIETT.    (See  Hearsay,  Reputatiim)  evid.  of,  when  admiss.  .        .    .  494 

NOVELTT  of  a  design  for  a  manufacture,  question  for  jury .        .        •       •        54 

NUISANCE,  existence  of,  question  for  jury 54 

committed  by  servant,  when  master  criminally  answerable  for         129, 130 

NULLITT  OF  MARRIAGE,  admiss.  by  wife  of  former  marr.  will  not  suffice     646 

when  presumption  of  impotence  arises 201 

sentence  of,  will  bastardise  child  en  ventre  sa  mhre         .        •        .    .    1403 

NULLUM  TBMPUS  OCCURRIT  REGI,  whenmax.  defeated  by  presum.  146—148 

NTJL  TIEL  RECORD,  on  plea  of,  how  record  of  same  court  proved    .        .    1287 

of  different  court  proved  1287,1288 
on  trial  of  issue  of,  what  amendm.  are  allowable      234, 235 

NUMBER,  allegations  of,  need  not  be  proved.    (See  Variance)        ,        .    .      270 
of  legatees,  effect  of  mistake  in 1020 

NUMBER  OF  WITNESSES,  when  more  than  one  necessary  .        .        .  801—814 

to  establish  treason.    (See  Treason) 801—805 

when  treason  consists  of  personal  injury  to  Sovereign    •       •        .   804,  805 

to  prove  perjury.    (See  Perjury) 805 — 809 

in  case  of  breach  of  prom,  of  marr. 1137 

in  cases  of  bastardy 809 

what  has  been  said  in  Chancery  Division  on  this  subject        .       .    .      810 

to  establish  verbal  prom,  of  a  deceased  person 810 

in  Ecclesiastical  Courts 810,  81 1 

corroboration  of  accomplices 811 — 814 

of  informers 814 

in  treason,  two  must  be  present  when  copy  of  indictment,  3cc.,  delivered 

to  party  indicted 1153 

time  for  objecting  to  non-compliance  with  this  regulation  .        .       .    1153 
of  attesting  witnesses  to  verify  particular  docums.  (See  Attest.  Witnesses) 

NUNCUPATIVE  WiLLS,  excluded  from  WUl  Act 881,  892 
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OATH,  should  be  administeTed  rererently llfiS 

testimonj  mast  in  general  be  ^ven' upon 1157 

exception  as  to  certain  aborigine^  in  the  British  colonies  .  .  .  I15B 
when  affirmation  or  declaration  substituted  f or  .  .  •  .  1166 — IW 
in  cases  of  official,  extra-judicial,  or  Toluntaiy  oaths  .  .  •  .  1I6S 
persons  insensible  to  obligation  of,  may  make  solemn  promise  •  .  IIG 
rule  requiring,  extends  to  judges,  peers,  and  the  Soyereign  .  1157— lltf 
what  courts  arid  persons  competent  to  administer       .        .        .        •    IIC 

forms  of  administering IIM 

witness  may  be  swofn  in  form  he  deems  binding  .  .  .  1164 — 11<7 
depositions  to  be  admissible  must  hare  been  taken  upon  ,  .  414, 415 
exon.  of  prisoners,  purporting  to  haye  been  taken  upon,  fnadwiiHa.   7S3— 73 

this  rule  of  questionable  policy 754, 75S 

confessions  made  on,  when  admissible         .....     766—751 

House  of  Commons  can  administer •        •    •    1099 

any  Committee  of  House  of  Com.  can  administer  ....  lOeS 
answer  by  peer  to  bill  in  Equity,  need  not  hare  been  put  in  upon      .    11^ 

admiteions  on,  not  condusiye 7l5 

but  nearly  so 713 

OBJECTION,  to  evidence,  when  and  how  taken  .....  1558,1559 
to  competency  of  witness,  time  and  mode  of  taking  .  •  1168— -1130 
to  any  matter,  how  far  waived  by  acquiescence  ....     677—683 

OBLIGEE.    (Bee  Bond) 

OBLIGOR.    (See  Sand) 

OBLITERATION,  of  will,  eflfect  of,  under  Will  Act 172,896 

OBSTRUCTION,  to  yiew  by  jury,  ordered  to  be  pemoyed      ....     483 

OCCUPATION.    (See  Occupier,  Use  and  OccupatUm) 

OCCUPIER,  declara.  by,  against  proprietory  intereat.  (See  Jntereaty  580-59 
of  premises,  primft  facie  owner 140, 141,  SSI 

OCULAR  INSPECTION.    (See  Inspection  hy  Jwy) 477 

OFFENCES.  (See  Crimes^  FsUmyj  Mudemeamor)  what  are  local  .  .  363,  M 
punishment  for,  when  barred  by  St.  of  limit.      ....         93— SS 

OFFICE,  acting  in,  when  admission  of  appointment        .        .        .  €70—571 

appointment  to,  when  presumed  from  acting ITS 

presumption  arising  from  course  of  business  in li^l 

entries  and  declons.  in  course  of,  when  eyid.    (See  Oomree  of  Qffiee  or 

BvHnosi) 69«— 401 

actions  to  perpetuate  testimony  respecting  claims  to  .  .  .  .  40 
effect  of  recognition  of  official  character  of  others  «  .        .        .      670—571 

OFFICE  BOOKS.    (See  PuUie  Beeordt  and  DoeumenU) 

OFFICE  COPT.    (See  Copy) 

OFFICER,  when  instrument  of  appointment  of,  need  not  be  produced         .     411 

BigUaturoof,'neednotbeprOyed,  when U 

committiiig  offence  abroad,  how  exam,  of  witnesses  taken  .        .       443, 444 

OFFICIAL  ACTS,  when  privil^ed.  (See  Pritfileyed  Commmneatiomsy  791— 7M 
presumption  of  due  execution  of 15^—160 

OFFICIAL  CHARACTER  of  persons  sign.  docs,  need  not  be  proyed,  when   .       U 

must  be  proyed,  whea        .     59S 

OFFICIAL  DOCUMENTS.    (See  Pfiblio  Beeorde  and  DoeumewU) 

OLD  STTLE,  eyid.  of  custom  inadmissible  to  show  feasts  in  lease  refer  to  .     963 

OLD  WRITINGS.    (See  Aneimt  Writings) 

OLERON,  laws  of,  as  to  dereliction ,     113 

OMISSION,  in  record,  how  far  amendable.    (See  Amendment) 

to  plead  or  t^vyerse,  when  Qonclu.  as  an  admiss,  (See  Adm^ttHomo)  688— OS 


INDEX.  1691 

PAOB 
OmSQlON^eontinved. 

in  will,  cannot  be  sopplied  by  parol  evidence 965 

OMNIA  BITE  ES6B  ACTA,  presump.  as  to.  (See  Presumptions)    156—162, 1320 

ONUS  PROBANDI  devolreB  on  the  affinnant 221,332 

Teasons  for,  and  tests  of  rale •       •    •      332 

sabstanoeand  not  form  of  iasae  looked  st    .....       •      832 

examples  of  rule       •  * 333 

Ist  exception— when  disputable  presnmp.  in  favour  of  afflrmatiTe  334 — 338 
when  presumpjtion  of  innocence  throws  en  prosecutor  or 

plaintiff  proof  of  negative  matter       ....  128, 838 

unless  burthen  of  proof  shifted  hj  statute 338 

instances  of  statutable  shifting  of  proof         .        .       •        339 — 344 
2nd  exception — when  facts  peculiarly  within  knowledge  of  party      •      344 

riffht  to  beg%Hf  importance  of  rules  respecting 346 

1st  rule — party  on  whom  onus  probandi  lies,  must  begin     •        •       »      347 

1st  except.— when  deft  admits  whole  pr.  facie  case  of  plff.      847,  348 

2nd  except— pltff.  seeking  snbstan.  unliquidat.  dam.  must  begin    348 

to  what  cases  this  exception  does  not  apply  .     349,  860 

2nd  rule — ^when  any  one  of  several  issues  lies  on  plaintiff,  he  must  begin, 

if  he  will  undertake  to  give  evidence  upon  it .       •       •      350 

practice  as  to  calling  evidence  in  reply 851 

when  et  will  review  deds.  of  judge  respect  right  to  begin      353 

when  plaintiff  or  prosecutor  entitled  to  reply        •        .   353,  354 

when  Att-Oen.  entitled  to  reply       .       .       •       .        854, 355 

OPBRA,  primary  proof  of  publication,  is  production  of  printed  music      •    •      371 

OPERATION  OF  LAW,  surren.  of  lease  by,  what  (See  St.  of  Frauds)     840—847 

when  presumed        .        .        .      152 

assign,  by,  in  case  of  heir  at  law,  ad.,  ex.  de  son  tort,  and  marr.  wom.    847, 848 

in  cases  of  bankrupts,  debtors,  and  convicts      .        •    .  840—848 

merger  by,  when  not  allowable 847 

OPINION,  once  entertained,  presumed  to  continue 204 

witness  cannot  speak  to,  in  general 1187,1238 

when  witness  may  testify  as  to  his 1188, 1189, 1549 

when  experts  may  testify  as  to  their.    (See  Ectports)     .      1190—1198, 1238 
witness  testifying  as  to  his,  may  be  guilty  of  perjury        .        .      809,1189 

of  counsel  privileged  from  disclosure 766 

of  foreign  counsel,  also  privileged »       .      774 

OPTIMUS  INTERPRES  RERUM  U8US,  application  of  maxim     .        .    .    1005 
ORAL  admissions,  to  be  received  with  great  caution     ....      220,  721 

confessions  also 722 — 725 

statements  ol  deceased  relatives  admissible  in  matters  of  pedigree      .      550 

against  pecaniary  interest,  whether  admissible  .        .       ,      569 

in  course  of  oifloe  or  business  whether  admissible  .       .    •      600 

contract  cannot  waive  in  part  or  vary  statutory  written  contract  955 

may  perhaps  wholly  waive  such  contract  before  breach       964,  955 

testimony.    (See  Ihirol  Evidence^  and  Ftrd  Voce) 

of  witness  on  former  trial,  how  provable         •       •       .      471 
ORDER  OF  PROOF.    (See  Onns  Probandi) 

ORDER,  what  may  be  made  on  an  admission  in  pleadings       •        •        .  690,  691 
OBDER8.    (See  Bules,  Standing  Orders)  issued  by  Grown,  Privy  Council,  or 

any  principal  department  of  govemm.,  how  proved      •        .    1280—1283 

jurisdiotion  must  appear  on  face  of 159, 160 

of  removal.    (See  Removal) 

of  discharge  of  bankrupt,  how  proved,  and  effect  of  .        .    1296, 1463, 1464 


1692  iin>£x. 

P16B 

OUDEUS^-eontinved. 

respecting  other  matters  in  bankruptcy  .       .        1295, 1296, 146S,  140 

of  all  competent  tribunals,  evid.  in  nature  of  reputation  .  .  631— Ol 
e.  g.  of  Commifls.  of  Sewers  as  to  repair  of  sea-walls  •  •  •  .  63S 
interlocutory,  inadmissible  ....•••  .  •  633 
in  Council,  when  private,  not  judicially  noticed  •••..38 

how  proved 1281,1390 

when  conclnsiYe  evid.  .       •       •       .        .  1394, 1476, 1177 

of  judges.    (See  Judge) 
of  justices.  (See  Justicet) 

of  old  Court  of  Chancery,  how  proved 1390 

of  inferior  courts.    (See  It^erior  Qntrts) 

under  ContAg.  Diseases  Animals  Act,  effect  of Itf4 

ORDERING  WITNESSES  OUT  OF  COURT.  (See  BtffirMw)         .      1173— 117« 

ORDNANCE  SURVEY,  in  Ireland,  inadmissible  as  a  public  document        .    1471 

ORDNANCE  STORES,  party  charged  with  possess,  of,  must  prove  his  antho.     341 

ORIGINALS.    (See  Cknmterpariy  Dnplieate  originaU) 

ORTHOGRAPHY,  of  two  writings  may  be  compared 13SS 

OUSTER,  judg.  of,  in  quo  warranto,  agst  incumbent,  conclusive  upon  thofle 

claiming  title  of  office  under  him 1413 

OUTGOING  TENANT.    (See  Ihuint) 

OUTLAWRY,  judgments  of,  are  judgments  in  rem 1408 

OUTSTANDING  SATISFIED  TERMS,  when  piesumed  to  be  sonend.       151.  ISI 
determinationof,  by  8&  9  V.  c  112 151 

OVERSEER,  appointment  of,  presumed  from  acting 171 

notices  by,  of  chargb.  &  appl.  under  poor-law,  how  signed  and  served  923, 9S 
relief  given  by,  how  far  evidence  of  settlement        ....  674,  C* 

OVERT  ACT.    (See  Treaton) 

OVERTURES  OF  PACIFICATION.    (See  CompromUe) 

OWNER,  of  land,  decl.  of,  agst.  propriety  inter.,  when  admis.  agst  privies  58(^-383 
conveyance  of  legal  estates  to,  when  presumed  ....  149-.lfi3 
not  interfering  while  stranger  sells  property,  bound  by  sale  .  .707 
of  ship.    (See  Ship) 

OWNERSHIP,  presumptions  as  to.    (See  Pretumptiam,  Boundarirt)      .  134—150 
acts  of,  in  one  part  of  waste,  mine,  or  river,  evid.  of  title  to  another  3D1— 3U3 
hearsay  evidence  of  reputed,  admissible       ....        .        .494 

not  necessaiy  to  all^[e,  in  certain  indictments         ....  279,  S^ 

OXFORD  UNIVERSITY,  court  of,  governed  by  common  and  statute  law    .       9 

OYSTERS,  in  indictment  for  stealing,  how  bed  maj  be  described  •  .  .  269 
London  customs  respecting,  provable  by  hearsay         ....     522 

oyster  beds  in  Ir.,  licenses  to  form,  how  proved isso 

admiss.  and  effect  of     .        .        .    14SJ 

PALACES,  privileges  of  Royal,  judic.  noticed    •       .       .       .       .        .    .        4 

PALACE  COURT,  records  of,  where  deposited Ulf 

PAPERS.    (See  Private  Writings,  Pvblie  Reeordt  ^  DoeumewU^  Writimfe, 
Arwient  Writings^  Spoliation) 

PARAGRAPHS,  reading  of  some,  does  not  let  in  others  in  same  newspapen     630 

PARAMOUNT.    {See  TUle) 

PARAMOUR,  admissib.  of  letters  to,  in  suits  for  divorce  •  .  «  644, 64» 
competent  witness  in  Divorce  Division  •••••..  im 
not  bound  to  answer  questions  respecting  adultery  •  .  •  .  1138 
wife  of  supposed,  competent  witness  on  like  terms ll3^ 

PARDON,  how  proved Ij5v 

renders  it  compulsory  on  witness  to  answer  criminating  questions  123S»  12d 


m>BX.  1693 

PAGE 

PARDOK— ^im^tntitfi. 

promise  of,  when  it  excludes  confession 743,  744 

PABENTS,  may  give  evidence,  how  far,  to  bastardise  their  issue        .        .  799,  800 
presumption  respecting  parent  and  child,  when  name  the  same       .  201,  202 

agadnst  deed  of  gift  from  child  to 165 

not  hound  to  pay  debts  of  child,  even  for  necessaries    ....      202 

deed  by,  appointing  guardian  of  children,  must  be  attested     .        .  928, 1531 

PABIS,  marriage  registers  kept  by  British  ambassador  at,  inadmissible    .    .    1328 

PARISH,  inspection  of  books  of,  by  parishioners  or  strangers       .        .    1261, 1262 

of  registers  of 1265—1268 

registers  are  official  documents 1329 

provable  by  examined  or  certified  copies 1337 

what  is  the  proper  place  of  custody  of    .        .        .        .       562,  563 

boundaries  of,  not  judicially  noticed 26 

provable  by  reputation 622 

by  verdicts  and  judgments  inter  alios         .    .    1408 

modus  provable  by  reputation 521 

must  be  alleged  and  proved  on  indictments  for  what  offences  •       .  268,  269 
inhabitants  of.    (See  Inhabitants) 

officers,  appointment  of,  presumed  from  acting 179 

PARE,  stealing  or  destroying  trees  in,  to  value  of  £1 271 

PARLIAMENT.    (See  ffause  of  Lords^  Howte  of  Commant) 

privileges  of,  judicially  noticed 4 

presumption  in  favour  of  proceedings  of 101, 102 

members  of,  not  liable  to  arrest,  when 47 

either  House  of,  presumed  to  act  vrithin  its  jurisdiction  .        •        •    .      101 

rolls  of,  in  custody  of  Master  of  the  Bolls 1249 

journals  of,  how  proved 16,  28,  1284 

admissibility  and  effect  of 1388 

whether  standing  orders  of,  require  proof 17 

statements  made  in,  not  to  be  disclosed 796 

admissibility  and  effect  of  Queen's  speech  in  opening      .        .        •    .    1388 

of  addresses  of  either  House  of       .        •        .    1388 
proof  and  effect  of  certificates  of  papers  being  published  by  order  of  •    1363 

of  certificates  of  costs  of  private  bills     •        ...    1363 

time  and  place  of  sitting  of,  judicially  noticed 27 

FARLIAMEN.  ELECTIONS  ACT,  1868.    (See  Table  St.,  31  ft  32  Y.  c.  125) 
PARLIAMENTARY  WITN.  OATHS  ACT.  (See  Table  St.,  34  &  36  V.  c  83)     1081 
PAROL  EVIDENCE,  not  prim.  evid.  to  prove  cents,  of  docs.  (See  Bctt  JBv.)  359—367 
when  admiss.  though  written  evid.  on  same  point.  (See^«f^  Evid.)  368—378 

inadmiitible  to  tary  writings : — 941—966 

especially  where  by  Stat,  transactions  must  be  evidenced  by  writg.   858,  946 
mle  extends  to  records,  deeds,  wills  and  instruments  required  by  Stat 
or  common  law  to  be  in  writing,  as  evidence  of  contracts        •       .      946 

does  not  apply  to  receipts  or  loose  memoranda 946 

forgery,  fraud,  illegality,  or  want  of  execution,  provable  by  parol      948,  949 

so  duress,  or  want  or  failure  of  consideration 949,  950 

er.  of  oral  agreemt.,  constituting  a  condition  upon  wh.  the  perform,  of 

written  agreemt.  depends,  may  be  given 947, 948 

admitted  to  prove  that  will  was  not  executed  the  day  it  bore  date       •      960 

to  show  amount  of  seaworthiness  implied  in  marine  insur.    .      978 

on  equitable  grounds  to  reform  or  rescind  writings      .      951, 952 

to  show  written  agreement  waived  or  discharged,  when    953--*9o5 

if  agzeement  be  by  deed,  inadmissible 953 
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in  case  of  gtatatory  written  agreement^  howfar       .       .       •       .    .     965 

of  written  agreements  at  common  law 9&4 

of  wills 157 

distinction  between  rerocation  of  will,  and  ademption  of  legacj  957 
proof  of  collateral  parol  agreement  admissible  •  •  •  .  •  947, 957 
oontemporaneoos  writings,  admissible,  when  •  .  •  .  «  .  95S 
strangers  may  disprove  written  statements  by  parol  ....  959 
when  admissible  to  contradict  recitals  of  formal  matter  in  deeds    .    •     960 

to  contradict  recited  date  of  instzxmient  «  .  .  990 
illostrationsof  rale  rejecting,  to  yary  writings  .  .  •  .  9flV— 965 
cannot  contn^lict  or  vary  examinations  of  prisoners  •  •  .  •.  751 
how  far  admissible  to  add  to  examination  of  prisoners    .        •        .    .     7SS 

admitsible  to  emplain  writing*  : — 915 

1st.  where  writing  unintelligible  or  naeepHbU  of  two  meaning      «    »     957 

foreignlangiiage,8hort-hand,  cypher,  illegible  writing.        •        .     965 

provincial,  local,  technical,  or  obsolete  language      .       .        .    .     967 

evidence  of  ntage^  when  admiss.  to  explain  langoage  in  writing  967—971 

■not  admiss.  to  contradict  or  vary  what  is  plain    •    971— 97S 

admissible  to  annex  incidents      .       •       •        •      973, 97i 

e.g.daysof  grace  allpwed  on  bills    ....      974,975 

holidays,  allowed  in  contracts  for  hiring  and  serrioe     99S 

title  to  heriot,  though  not  expressed  in  lease    •        •975 

title  qt  lessee  to  an  away-going  crop    •        .        .    .     975 

rule  annexing  incidents  applies  to  all  contiacls  rospectiDg  tnutt> 

actions  where  known  usages  prevail  •  .^  .  •  •  .  977 
examples.  {Bee  Annexing  ^loidente)  .  •  •  .  977—990 
the  usage  most  not  be  rppngnant  to  contract  .  •  •  •  991 
doctrine  of  expressum  facit  oessaie  t^atom  .  •  •  •  C75|991 
the  usage  need  not  be  immemorial  or  uniform  .  •  •  .  90 
meaning  of  "  custom  of  the  oountiy  "  with  reference  to  husbuidiy  90 
where  trade  established  for  a  y^ar  or  two  '.  •  •  «  .  998 
party  against  whom  usage  adduced  may  prove  :— 

1.  its  non-existence 998 

2.  its  ill^^ity  or  unreasonableness 9^ 

8.  that  it  formed  no  part  of  agreement 90 

evidence  on  these  points  may  be  given  by  way  of  anticipatioa  .  90 
explaining  documents  by  usage,  dangerous  •  .  .  99S— 995 
whether  conversations  admissible  to  explain  ambiguous  ooattaot .  90 
2nd.  iphereneeesmry  to  identify  pertont  or  tkimfe  mentioned  in  writimfi  90 
circumstances  surrounding  author  of  instrument  admissible     .  997, 90 

illustrations    • 997—100 

grounds  for  quashing  order  of  removal 1003 

intention  must  ultimately  be  determined  by  language  of  InstrnmL  1001 
question,  not  what  party  intended,  but  what  his  words  cxpireas  1003;  1004 
de^flarations  qfintentiont  genenliy  hiadjxdBohle  •  .  •  1003,1004 
except  1.  when  description  alike  applicable  to  two  snbjecta .  1OO6-1005 

2.  to  rebut  an  equity.    (See  Jlebutting  an  JSpw^jf)    •  lOIS-100 

3.  where  will  impeached  on  ground  of  fraud  or  fotg&rj  •  911 
when  receivable,  it  matters  not  when  or  how  made  •  .  100 
ancient  documents,  explained  by  acts  of  author    •        1004, 1005 

collateral  statement  made  by  author  sometimes  admiiwSble  ,        .    100 

e.g.  writer's  habit  of  misnaming  persons    .        •        .      1009—1011 

distinction  between  latent  and  patent  amUgnitiea       «       «       •   Uttl 
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declarations  of  intention  cannot  explain  patent  ambiguities       .    1013 
not  always  admissible  to  explain  latent  ambigs.    1012, 1013 

1.  where,  from  extrinsic  evidence,  it  appears  that  persons  or 
things  are  not  described  with  legal  certainty  ....    1018 

2.  where  part  of  descrip.  soits  one  clmnt.  and  part  another  1018 — 1015 
8.  where  one  person  or  thing  not  accurately  specified  •       .    .    1016 

doctrine  of  faJsa  demonstratio  non  nocet  ....  1016 — 1020 
description  by  way  of  exception  or  limitation,  material  .  1020, 1021 
sommary  of  roles  as  to  parol  evidence  to  explain  writings  .  .  1022 
when  admiss.  to  rebut  an  Equity.  {QeeBebHtHnganEguity)  1028 — 1026 
PARSON,  communications  to,  not  privileged         .       •       .       •        737, 770, 771 

should  be,  when 770,  771 

confessions  induced  by  spiritual  exhortation  of,  admissible        •        .      787 

presumption  against  deed  of  gift  to 166 

entries  in  books  of  deceased,  when  admissible  for  successor       •       683,  584 

admissions  by,  when  receivable  against  successor 660 

admission  of  being,  from  acting  as  such     •        •        .       .       .       670, 671 

presumption  of  being,  from  acting  as  such 181 

returns  made  by,  to  governors  of  Queen  Anne's  Bounty,  admissible  •  1477 
suits  against,  when  and  how  affected  by  Bt.  of  Limit  •  ,  •  •  94 
burthen  of  proof  in  suits  against,  for  non-residence       •  •    •      846 

deed  of  relinquishment  by,  must  be  enrolled      .       .        .        .       •      935 

how  proved    ..••••«    1380 

PABT-ACCEPTANCK,  takes  case  out  of  8t  of  Frauds 852 

meaning  of.    {Se^  St.  of  Frauds)     ......        ,876—880 

PABT-OWNEB,  admission  by,  effect  of 631 

PABT-PAYHBNT,  takes  debt  out  of  St.  of  limit,  when.    (See  ZimUaHotu, 

Ld.  ThUerden*i  Act) 908—912 

by  one  co-contractor  does  not  bar  St  of  Limit  as  to  others .  •  628,  629 
payment  of  div.  under  Bankruptcy  not  part-payment  within  meaning 

of  St  of  Limit 908,  909 

PABTIOULABITT,  effect  of  averment  stated  with  needless  .        .        .    253—255 

PABTICULABS,  of  complaint  made  in  case  of  outrage  inadmissible .        .  497,  498 

of  facts  cannot  be  proved  by  hearsay  in  matters  of  public  interest     •      526 

PABTIB8,  to  record,  may  testify.    {^&o^  Competeney) 1133 

though  they  have  addressed  the  jury  as  advocates  ....  1167 
on  whose  behalf  action  brought  or  defended,  may  testify.  (See  Compcy,)  1 1 33 
husbands  or  wives  of,  may  testify.  (See  Gmpetenoy)  .  .  1135, 1136 
may  be  examined  by  opponents  prior  to  trial.  (See  Intcrroff.)  .  457 — 469 
provisions  on  this  subject  of  Com.  Law  Proc  Act,  1854       .        .      457 

of  Judicature  Acts   •        ,        .        .457—469 

not  entitled  to  allowances  as  ordinary  witnesses 1042 

may  be  allowed  special  costs  for  detention,  when  •  .  .  1042, 1043 
how  far  allowed  to  defeat  judgments,  by  proving  fraud  .  .  .  1435 
may  probably  be  ordered  out  of  court  if  witnesses  .  .  1173, 1174 
effect  of  persons  being  made,  without  their  knowledge  or  consent .    .    1410 

identity  of,  how  established ,  1541 1544 

char,  of  pers.  suing  or  sued  as  exor.  or  trustee,  adm.,  unless  spec  denied  290 
judgments  inter  partes,  conclusive  for  or  against,  when         .        1408—1414 

estoppels  by,  binding  on  privies 107 

admissions  by,  when  conclusive.    (See  Admissions) 

evidence  against  privies.    (See  Prlvios)     .        .      658—663 
by  nominali  effect  of,  ^  against  real  parties         •       •    •     625 
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how  to  deal  with  defence  setting  up  releise  by  nominal  plaintiff  .  65 
when  priTileged  from  arrest.    (See  Arrett}    .       •        .       •     1U3-U31 

cannot  attack  character  of  own  witnesses Ii99 

may  contradict  them,  when.    (See  Witneasa) VSi 

may  prore  that  thej  hare  made  inconsistent  statements^  when  .      .  1199 

PARTITIONS,  under  8  &  9  V.  c  106,  must  be  by  deed 8S 

PAKTXERS,  piesamption  of  continuance  of  partnership  .  .  .  .  S8 
fact  of  partnership,  provable  by  acts  of,  without  prodndng  deed .  36^39 
sharing  in  the  profits  of  a  bnsns.  does  not/acr  «f  constitiite  apartoqiw  ISSiUS 

bat  it  is  strong  evidence  of  it 13! 

dissolation  of,  how  far  provable  by  notice  in  Gazette  or  newspqwr  .  I3K 
inference  most  be  raised  aliunde  that  party  had  zead  the  notice .      .  1391 

how  this  may  be  done 13^ 

presumed  to  be  interested  in  equal  proportiona l'^ 

presumed  authority  of,  to  accept  bills,  &c 133,13) 

to  pledge  each  other's  credit    •       •       .     13113S 

how  far  they  can  bind  each  other  by  guarantees 1^ 

or  by  submission  to  arbitiatioa  .    13) 
books  kept  by,  when  evid.  for  party  who  wrote  them      •       •      .  .    ^ 

admissions  by  one,  when  binding  on  firm S96-SK 

not  admissible  to  prove  partnership  itself .      .  6SS,  SH 
acts  and  declarations  of  one,  when  admissible  against  others      •     $10,  Ul 

how  far  admissible  after  dissolution      .    ^1 
part-pay.  by  one  does  not  take  debt  out  of  St.  of  limit,  as  to  othen  .   B^ 

&.& 

iior  does  written  acknowledgment  by  one       .       •        .       .  512,87,^ 

how  far,  if  acknowledgment  in  name  of  firm ^ 

how  judgment  entered  and  costs  given  in  these  cases  .  .  .  €37^(3$ 
what  remedy  against  admission  by  one  in  fraud  of  others  .  .  •  ^ 
how  far  party  estopped  from  denying  partnership,  by  allowing  bii 

name  to  be  used  by  firm •       •      .  M,^ 

how  described  in  indictment 278,!^ 

meaning  of  "  cost-book  "  among,  not  judicially  noticed  •       •      .  •     ' 
PARTNERSHIP.    (See  JPartners) 
PARTY.    (SeePartiea) 
PARTY- WALL,  presumption  as  to  property  in       .       •        .       •       .      •    1^ 

PASS-BOOK,  entries  in,  not  conclusive  against  bankers ^ 

PASSENGERS' ACT,  in  proceedings  under,  ship  presumed  within  Stat      .    ^ 

PATENT  AMBIGUITIES,  what J*l 

declarations  of  intention,  inadmissible  to  explain         •       •       .  lOUt  ^ 

PATENT,  LETTERS,  how  proved 1280,1343,13*' 

seal  of  Gommiss.  of,  judicially  noticed ^ 

specifications  of ,  how  proved 14,13^ 

specifons.,  disclaimers,  and  memo,  of  alterat.  must  be  filed  in  Chan,  •    ^ 

judge  will  interpret  specification  of ^ 

infringement  of,  question  for  jury,  when ^ 

proof  and  effect  of  judge's  ceitifi.  that  valid,  of,  came  in  question     «  ^ 

inutility  of,  presumed  from  non-user ^ 

in  case  for  infringing,  order  for  inspection,  when  (granted      .      .  *    ^ 

licensee  cannot  dispute  validity  of •    ^ 

in  contract  for  sale  of,  what  warranty  not  implied  «        •       ,      •  •    ^ 
PAUPER.     (See  Settlement  of  Pauperi,  Bemoval} 

notice  of  chargeabililgr  of,  how  dgned  and  served       •       •      ,33^^ 
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proof  and  admiesibility  of  certificate  of  cbargcabiiitr  of  .        .        .    .    1352 

deposition  of,  as  to  settlement  inadmissible 488 

relief  given  to,  when  evidence  of  settlement 674,  676 

examin.  by  Js.  as  to  settlm.  of,  need  not  have  separate  caption  to  each      751 

examinations  of  soldiers  and  marines  as  to  Rettlcment ....      440 

though  party  sues  in  form&  pauperis,  his  witness  not  bound  to  obey 

subpoena  unless  expenses  tendered 1034 

PAWNBROKERS'  ACT,  1872.    (See  Table  Stat.  35  k  36  Vict.,  c.  93) 

presumption  as  to  holders  of  pawn  tickets 141 

when  persons  charged  under,  must  prove  la\^'ful  excuse  for  their  condt.      34S 

how  special  contracts  may  be  made  under 920,  921 

pawnbroker,  when  crim.  responsible  for  act  or  omission  of  servant     .      129 

PAWNEE  has  implied  power  to  sell  pledge,  when 991 

PAYEE.    (See  BiU  of  Exchange,  SpcciaUies) 

PAYMENT,  plea  of,  may  be  taken  distributively 261 

when  presumed  from  bill  of  exchange  being  in  hands  of  drawee .        .      18G 

from  promissory  note  being  in  hands  of  maker      .    .      186 

from  receipt  for  posterior  claim 186 

when  striking  bal.  on  set-off  is  equivalent  to 910 

of  interest  or  part-payment  of  capital,  takes  debt  out  of  St.  of  Limit., 

when.     (See  LimitationSj  Ld.  TenterdetCt  Act)         .        .        .     908 — 912 

by  one  co-contractor,  does  not  bar  St.  of  Limit,  as  to  others   .        .  628,  629^ 

may  be  proved  by  parol,  though  receipt  taken     ....       375,  376 

receipt  only  prim&  facie  evidence  of 719,  946 

indorsement  of,  on  deed,  not  an  estoppel 112 

alitor,  if  stated  in  operative  part  of  deed 112 

indorsm.  of,  by  payee,  on  bill  or  note,  does  not  bar  St.  of  Limit. .        .      58& 

on  bond  or  specialty  does,  when  .  .  586,  587 

whether  necessary  to  prove  aliunde  the  date  of  indorsement        .     588 — 591 

of  rent,  not  conclusive  admission  of  landlord's  title         .  .    .      120 

PAYMENT  INTO  COURT,  may  be  made  in  all  cases 69a 

but  must  always  be  pleaded 693 

except  in  actions  against  Justices      .        .       29r>,  693 

may  be  pleaded  to  whole  or  part  of  plaintiff's  claim        .  .    .      693 

cannot  be  pleaded  with  other  pleas  denying  cause  of  action         .      694,  696 

how  pleaded  by  way  of  amends  in  case  of  libel        .        .        .        .  693|  694 

when  actions  brought  against  parties  for  acts  done  in 

execution  of  office,  or  in  pursuance  of  Stat,  .        .      694 

general  operation  of 694 — 699 

upon  indebitatus  counts 694 

upon  special  contracts 695,  69& 

admits  plaintiff's  claim  to  character  in  which  he  sues  .        .        .       673,  696 

only  admits  special  contract  to  extent  plaintiff  bound  to  prove  it        .      696 

does  not  admit  damages  beyond  sum  paid  in 697 

or  breach,  other  than  that  to  which  payment  applies  .      697 

admits  deed  in  action  of  covenant,  though  execution  denied        .        .    1536 

effect  of,  in  actions  on  tort 698,  699 

admits  a  cause  of  action 699 

but  not  tlu}  cause  sued  for 699 

|>C2AC£,  offers  made  to  purchase,  inadmissible        ....     649,  665—667 

eihonld  not  operate  as  admission  of  cause  of  action  ....  665,  666  ' 

caution  respecting  such  offers 667,  668 

I»KACB  OFFICER.    (See  CoMtahlc,  Police) 

5q 
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PEACE  PRESERVATION  IREL.  ACTS,    (Sec  TabU  St.  19  &  20  T.  c  3fi, 

Ir^  28  Ic  29  v.  c  118,  Ir^  and  38  V.  c  14,  Ir.),  procLunsU  notxes. 

etc.,  under,  prored  by  Gazette 1>9 

PECUNIARY  INTEREST.     (See  Interest) :^tf;»-^2«» 

PEDIGREE,  why  hearsay  admissible  in  questions  of ^» 

declaiatioDS  must  proceed  from  relations  by  blood  or  marriage  .        .      v4«> 

wfaether  declazations  of  bastard  admissible ^1 

declarations  of  hnsband  after  mife's  death ^U 

hearay  npon  hearsay,  admissible,  if  all  declarations  from  relatiTee     .      5tt 

geneial  lepnte  in  fomily  admissible 243 

iHatJon^hip  of  declarant  must  be  proTod  by  extrinsic  eridciioe   .        .3(4 

degree  of  relationship  need  not  be  proved 514 

dedaiant  must  be  dead  or  incapable  of  being  examined      ...     SIS 

if  80,  his  declarations  admiss.  though  Uving  witnesses  might  be  called      SU 

relationship  and  death  of  declarant,  questions  for  judge  .        .        .    .       £ 

dedarationa  must  be  made  ante  litem  motam.    (See  Li*  Mata)        514— S9 

what  Are  wMttert  cf  pedigree  : — S43 — jSo 

questions  of  descent  and  relationship S4S 

fKt  and  time  of  births,  marriages,  and  deaths S4S 

eridenoe  must  be  required  for  some  genealogical  purpose        .         .    -     S4^ 

e.  g.  to  support  defence  of  infancy,  letters  by  deceased  father  of 

defendant  stating  time  of  8on*8  birth,  inadmissible    .         .        .     54^ 

hearsay  of  what  facts  admissible »4( 

inadmissible S47 

hearsay  eridence  of  locality 549 

formt  itL  wrhieh  hearsay  admwtihJe  : — 330 — 39 

oral  declarations  of  deceased  relatives 3ja 

fiamily  conduct,  as  recognition  of  legitimacy,  or  illegitimacy        .        .      331 

notice  or  non-notice,  or  descriptions,  in  will ^1,  3j£ 

entries  in  Bibles,  &c 3SS 

correspondence  of  relatiTcs,  recitals  in  family  settlements  or  deods      .      3SS 

inscripfi.  on  tombstones,  family  portraits,  cugravs.  on  rings,  charts  oC 

pedigree 334 

mural  monuments  provable  by  copy 393. 333 

document  must  be  recognised  by  family o34. 33S 

its  publicity  presumption  of  recognition 3iS 

pedigree  compiled  from  rcgist  not  shown  to  be  lost,  how  fax  evid.   336 — 53$ 

armorial  bearings  admissible 33$ 

expert  from  Heralds'  Collie  should  explain  them Si9 

recitals  of  relationship  in  private  Acts,  cogent  evidence  of  .        .        .    13^7 

inquisitions  occasionally  of  value  as  evidence  in  cases  of         .         .     .     1474 

PEDOMETER,  presumed  to  work  accurately ISI 

PEER,  sitting  in  judgment  may  give  verdict  on  honour 1139 

might  have  answered  bill  in  Chancery  upon  protestation  of  honour    .    113? 

cannot  be  examined  in  any  court  of  justice,  except  upon  oath    .         .    1159 

whether  viva  voce,  or  by  interrogatories,  or  by  affidavit .     .    1159 

if  he  refuse  to  be  sworn,  he  will  be  guilty  of  contempt         .        .        .115* 

though  witness  in  trial  before  parliament  he  may  take  part  in  verdict    1 139 

as  much  a  juror  as  a  judge  in  such  trials 11J9 

how  to  be  described  in  indictment tT^ 

when  claimant  of  future  tit.  as,  may  bring  action  to  perpetuate  testimony   4€9 

PEERAGE,  presumption  with  respect  to  limitation  of  a ^17 

PEERAGES,  inadmissible 14?* 

PELL  RECORDS,  in  custody  of  Master  of  Rolls.    (See  Master  t^ike  RdU)    1549 
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TENAL  ACTION,  within  what  timo  it  must  be  brought 92 

PENALTIES,  within  what  time  actions  for,  must  be  brought        ...        92 

difference  between  liquidated  damages  and,  question  for  judge       .    .        58 

questions  exposing  witness  to,  he  is  not  bound  to  answer    .        .        .    1223 

extent  of  this  protection.    (fc>ee  Mltnejimt)     ....       1223 — 1235 

documents  exposing  witness  to,  he  is  not  bound  to  produce         .     410,  1233 

PENDENCY,  of  action,  when  pleadable  by  one  joint  debtor     .        .        .    .    1415 

of  proceed,  in  error  or  api^eal,  does  not  prer,  judgm.  from  being  a  bar    1443 

PERAMBULATION,  cTidence  of  boundaries,  when 527 

statements  hj  perambulators  when  admissible 527 

TERJURY,  number  of  witnesses  to  prove 805—809 

one  witness,  and  confirmatory  circumstances 805 

how,  when  seveinl  assignments  of,  in  same  indictment        .        .        .      806 

whether  prisoner  can  be  convicted  of,  on  circumstances  alone        .  806,  807 

where  prisoner  has  made  two  o])i>osite  statements  on  oath  .        .     807 — 809 

^hat  .collateral  facts  may  be  proved  by  one  witness        .        .        .    .      809 

witness  speaking  to  l3elief,  may  be  guilty  of         ....     800,  1189 

committed  before  grand  jury,  how  to  be  dealt  with         .        .        .    .      794 

^n  indict,  for,  in  affidavit,  deposition  or  answer,  the  original  document 

must  be  producetl  and  proved 1287 

in  a  crimiiud  trial,  how  record  of  trial  proved  .        .    .    1353 

in  a  trial,  record  evidence  that  trial  was  had         .        .    1393 

what  sufficient,  proof  of  prisoner  having  been  sworn     156,  157 

will  cpnyict  be  allowed  copy  of  deposi.,  for  pnrp.  of  assigning  ?      1255,  1287 

dying  declarations  inadmissible  as  to 606 

amendments,  when  allowable  in  indictments  for 246 

materiality  of  matt;cr  sworn  to,  question  for  judge 54 

court  may  award  costs  to  witness  on  trial  of 1048 

of  subornation  of  .         .    .    1048 

1»ERMISSIVE  OCCUPATION,  questions  rcsixjcting,  for  jury       ...        54 

PERPETUATING  TESTIMONY,  mode  of 469—471 

5  &  6  v.,  c.  69,  and  21  &  22  v.,  c.  93 469,470 

how  depositions  taken 470 

when  admissible 470,  471 

PERSONS  LAWFULLY  AUTHORISED.    (See  Afftnt) 

PKlUsONAL  SERVICES,  contracts  for 989,  990 

I'BRSONALTY,  what  is,  though  annexed  to  land 873—875 

presumption  as  to  ownership  of,  from  possession 141 

original  will  no  evidence  of  title  to 1325 

exception  to  tliis  rule 1324,1325 

PERSONATION  ACT.    (See  Thbl^  St,  37  &  38  V.  c.  36) 

offfence  against,  cannot  be  tried  at  Quarter  Sessions     ....    1437 

PKTITIONING  CREDITOR,  when  estopped  from  disputing  bankrujitcy     .      670 

PKTTY  BAG  OFFICE  is  still  in  existence 1291 

though  statutory  power  has  been  given  to  al)olish 1291 

records  in,  provable  by  office  copies 1290 

what  records  arc  dei>os1ted  in 1291,1292 

proof  and  effect  of  certificates  of  documents  being  enrolled  in        .    .    1374 

l»J5TTY  LARCENY.    (Sec  La rctntj) 

PKTTY  SESSIONS.    (See  Ji/x^Vw) 

t'KVERIL,  records  of  alx)lishcd  Court  of,  where  deposited  • .        .        .        .     1249 

[*KW,  entries  in  vestry-books,  when  evidence  to  support  title  to        .        .    .    1482 

>HARMACEUTICAL  CHEMISTS,  registration  of,  how  provoil   .        .        .     1369 

>HARMACY  ACTS.    (Sec  Tabic  St,  15  &  16  V.,  c.  56,  &  31  &  32  V..  c.  121) 

5  4j  2 
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FHOTOGRAPH,  CYidence  to  establish  identity 1S» 

PHYSICIANS.    Q^ik^  Medical  Man)  inspection  at  h(xkRot  Collet  of      .    .    13C? 

may  sae  for  fees,  when         -.        .       672, 673 

PICTURES  of  ancestors  admiss.  in  cases  of  pedigree ^34 

PILOT,  presumption  against  owner  of  fiihip,  though  pilot  on  board  .  211.  SIS 
fault  or  incapacity  of,  how  far  exempts  owner  from  liabO.      .        .  :?14,  SIS 

PLACARDS,  how  contents  of,  provable 37^ 

PLACE,  allegations  of,  unnecessaiy  in  body  of  indictment        .        .        .  266, 257 

sufficient  to  state  venne  in  margin SCT 

exception  in  indictment  for  local  offences 2S7 

what  are  local  offences 261^ 

allegations  of,  in  civil  actions,  usoally  immaterial 26if 

of  deposit.     (See  Ciuftody) 389—393,  o61-n3«4 

of  birth,  or  death,  may  be  proved  by  r^.  under  Regis.  Act,  when   1479, 14^ 

when  and  how  far  prov.  by  tradit.  of  relations       549.  SjO 

PLAINTIFF,  competent  witness  for  himself.  (See  Comprtcnry)  .  .  .  1135 
compellable  to  testify  for  opponent  (See  6S7J»/vffii«y)  .  .  .  .  US 
may  be  examined  by  def .  prior  to  trial.  (See  Partie*,  Intrrroy.)  437 — W9 
cannot  split  his  demand 112$ 

PLAY.    (See  Dramatic  Piece) 

PLEADINGS.    (See  Issue,  General  Issue,  Amendtnent) 

have  been  remodelled  by  the  Judicature  Act 2>4 

what  they  consist  of 254 

general  issue  is  practically  abolished 2S5. 24 

except  in  pleadings  subsequent  to  the  defence    .        .  2Sa.  SS6 
and  except  "  not  guilty  by  statute  ".        .        .         .      292— 29C 

rules  of 284— S« 

what  they  consist  of 2*4 

are  intended  to  prevent  either  party  being  taken  by  surprise  -         .    .      3M 
allegations  not  denied,  taken  to  be  admitted,    (See  Admlstions,  De- 
murrer)   284,  28.>,  6?«9— fi^ 

new  assignments  abolis^bc^l .      2^ 

effect  of  joinder  of  issue 2Sa.  286 

may  be  amended 2»!!r>,  2S8 

must  not  be  evasive 2nS.  2!9 

effect  only  of  documents  need  be  stated  in  .        .        .        .         .         .     U-^f 

illegality  or  insuffi.  in  law  of  any  contracts  must  be  pleaded  &])eciallT      29^ 

doubtful  effect  of  this  rule 2yii.  2J1 

ought  want  of  jurisdiction  to  bo  pleaded  ?    ...         .         .         .291 

of  one  co-defendant  no  evidence  for  or  against  the  others        .         .     .      <^ 

not  now  signed  by  counsel ,         .      €1$ 

*  rocord  can  l)e  amended  by  adding  a  plea  at  trial 238 

admissions  in,  when  and  how  far  conclu.  (See  Admissiott*)       0^7 — (^93, 1460 

can  be  taken  distributively,  when Sfil— 2C 

how  proved ,        .        ,         .  ,     .    isss 

estoppels  generally  not  binding  unless  pleaded    ,        .         .         ,        ](^  1(9 

PLEADING  GUILTY.    (See  GuiUy  and  Confesttiom) 

PLEADING  OVER,  effect  of,  as  an  admission.    (See  Admission)     .         .  6.<'J— C*3 

PLEDGE,  witness  not  bound  to  produce  documents  which  he  holds  as  n       .      4<»1 
when  pawnee  has  implied  power  to  sell  a         ,        .         .         .         .    ,     s*! 

PLUNK  ET,  Ld.,  his  observations  on  St.  of  Limit.  ...         ,         .         .       i< 

1*0ACHING,  within  what  time  prosecution  must  be  commenced       .         .    .       5*S 

proof  of  place  must  correspond  with  all^ation 2^ 

what  sufficient  allegation  of  locality «s^ 
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rOLICE.    (See  Constable) 

appointment  of,  presumed  from  acting 179 

credibility  of  testimony  of 73,  74,  83,  84 

confessions  made  under  inducement  by,  inacbnissible  ....      732 

duty  of,  with  respect  to  taking  confession  of  prisoner     .        .    722,  733,  741 

what  costs  allowed  to,  as  witnesses  in  crim.  trial         .        . '      .   1052 — 1056 

POLICIES  OF   MARINE  INSURANCE   ACT,  18G8.    (See  'Table  St.  31  & 

32  v.,  c.  8G)  its  provisions 832,  833 

POLICY,  public  excludes  what  erid.     (Sec  PricUrgcd  Communivationti)     7<>4 — 800 

of  insurance.    (See  Insurance) 

POLYGAMY.    (See  Bigamy) 

1*00R-LAW,  orders  made  by  late  Board  touching  scttlcm.,  kc,  of  paupera, 

effect  of 1471 

seal  of  liitc  Board,  judicially  noticed 12 

of  Irish  Commiss.  judicially  noticed 12 

onlcrs  of  Irish  Commiss.,  how  made 925 

attend,  of  witn.  before  Irish  Commiss.,  how  enforced         ,        .    1109 

Act,  when  it  allows  inspection  of  documents 1276 

valuation  in  Ireland,  public  documents 1330 

how  proved 1337 

effect  of ,  in  evidence 1481 

POOR-RATE  BOOKS,  how  probably  proved 372,1337 

POPULATION  RETURNS,  in  custody  of  Master  of  Rolls     .        .        .        .1249 

how  proved 1285 

PORT-DUTIES,  presumed  legal  from  long  enjoyment    .        .        .        .       140,147 

PORTRAITS,  family,  admissible  in  cases  of  pedigree ou4 

POSSESSION,  presumption  of  ownership  from      ....       HO— Ho.  o81 

what  constitutes  letting  into 119,120 

what  constitutes  recent 154 

declaration  by  person  in,  against  his  own  interest,  oilmissible  5S0 — 583 

prc8ump.  of  guilt  from  recent  possession  of  stolen  proixirty   78,  79,  154 — 156 

of  guilt  from  poss.  of  coing.  tools,  bk.-notc  paiHjr,  ^^c.    .    .      340 

of  &aud,  from  vendor  of  chattels  rcmainhig  in    .        .        .104 

of  forged  notes  or  bad  money,  admissible  on  clmrgc  of  uttering      .    316,  317 

of  bill  of  exchange  by  drawee,  presumption  of  payment  from      .        .      186 

of  agent,  when  possess,  of  principal,  so  as  to  necc!>«»,  notice  to  produce      389 

ancient.    (See  Ancient  Possessivn) 560  —567 

POST,  letters  sent  by,  presumed  to  reach  destination  in  due  counsc        .        .      187 

when  this  presumption  is  conclusive  by  statute    ....       187,188 

what  notices  and  orders  may  be  sent  by  .        .        .        .    1S7,  188,  922.  923 

can  depositions  under  commissions  be  sent  by  ? «1318 

I*OSTMAN,  admission  of  being,  from  acting  as  such 671 

POST-MARK,  evidence  of  letter  being  in  the  postnt  time  and  place  specified      187 

how  proved 1191 

I'OST-MASTER  GENERAL,  orders  and  regulat.  issued  by,  how  iirvd.    1281—1283 

POST-OFFICE,  appointment  of  person  employed  in.  presumed  from  acting .       179 

books  of.  admissible  as  public  documents 1331 

provable  by  examined  or  certifletl  copies 1337 

when  letters  presumed  to  have  been  put  in  .  .        .        187,  1!>0,  191 

Treasury  warrants  relating  to,  how  proved 1281 

attend,  of  witn.  before  Js.  under  Post-Office  Acts,  how  enforced     1 107,  1 108 

POST-DATED  CHEQUE,  may  now  be  given  in  evidence     ....      712 

rOSTEA,  indorsed  on  Nisi  Priug  record,  cannot,  in  general,  prove  verdict    .     1310 

evidence  of  fact  of  trial 1313 


1702  INDEX- 

POSTEA— «/«/;*  w/v/.  PAGX 

c.  g..  to  let  in  testimony  of  witness  since  dccessed     .    13]^ 
perhaps  to  support  indict,  against  witn.  for  perjury  .    1313 

POST  LITEM  MOTAM.    (See  Lis  Mata) 33+-:B5 

POST-MORTEM  INQUISITION,  fee  to  medical  man  for  maldngcxam.    lOtsH.  lr**t^ 

mode  of  proving  retam  to  inquisition 131!* 

how  far  eridencc  again.st  stranger l**"* 

POSTPONEMENT  OF  TRIAL  from  temporaiy  insanity  or  illne«of  witn.  123, 4f4 

of  attesting  witness 1^*35 

in  consequence  of  amendment  ....•..,  244.  *^ 

POTATOES,  not  with.  §4  of  Stat  of  Frauds ^T4 

POWER,  invalid  lease  granted  under  a,  when  confirmed  by  accepting  rent 

and  fdgning  a  memorandum 677.  >S^ 

effect  of  probate  of  vn\\  of  wife  made  in  pursuance  of  a  .        .        1324, 1431 
POWER  OF  AITORNEY,  when  agent  must  be  appointed  by       .        .        .      ><J7 
mode  and  effect  of  granting,  by  Joint-Stock  Co.  to  execute  dec«ls   .    .      f3.» 
I'RACTICE,  as  to  postponement  of  trial.     (See  Po^^ponem^nt  of  Trial) 

as  to  amendments,     {i^  Amefidment)  .....      233—247 

as  to  admitting  accomplices,  and  requiring  confirmation         -         .  J<1 1 — *U 
as  to  the  order  of  proof,  Ac  right  to  begin  &  reply.    (See  Ohh*  ProimmJi) 

as  to  calling  for  production  of  documcntti  at  trial V»U 

of  conveyancers,  judic.  noticed .        * 

of  superior  courts  of  law,  judicially  noticed     .        .         .         .         .      2^.  2J 

of  other  courts  not .        .       is 

T*RAYER-BOOK,  entry  in,  admissible  in  matters  of  pedigree    .         .         .    .     53i 
must  be  shown  to  have  been  made  by  relative      .        .         .         ,        .     :iiJ 

PREAMBLES,  of  statutes,  admissibiUty  and  effect  of li^C 

PREFERENCE,  when  presumed  fi-audulent  in  bkptcy.  law   .         .         .        .      IW 

PREGNANCY,  juiy  of  matrons,  where  prisoner  pleads 477 

medical  man  may  assist  such  jury .      477 

presumption  as  to  age  for 122 

PREJUDICE,  offers  made  without,  inadmissible    ....      64!».  «G3— ««T 
PRELIMINARY  INQUIRIES  ACT,  how  witnesses  under,  made  to  attentl 

before  inspectors llll 

PREROGATIVE  COURT  OF  CANTERBURY.   (See  Keclrsiaitleal  Ctmrf.) 

PREROGATIVES  OF  CROWN,  judicially  noticed 4 

PRESCRIPTION.    (Sec  Cmftom) 

private  prescriptive  rights,  whether  provable  by  reputation     ,         .     .      r»24 

Act,  within  what  time  title  to  incoqioreal  rights  must  be  claimed  undr.  !»1, 92 

taking  case  out  of,  by  consent  or  agreem.  by  deed  or  writing         .      yl^ 

right  to  passage  of  air  for  windmill  not  within S2 

f  claim  of  a  free  fishery  -within  the  watere  of  another  not  within  .  .  9i 
PRESENCE,  meaning  of,  in  Will  Act,  as  to  attestation  ....  S«:'2— >5« 
PRESENTATION,  pf  a  living,  right  to,  not  provable  by  hearsay  ...      523 

register  of,  who  entitled  to  inspect     .        12!fi2. 1355 
PRESENTMENT,  of  chcciue,  bill,  or  note  payable  on  demand  time  allwd.  for       43- 

within  what  hours  allowable  .         .44.43 

in  Manor  Court,  when  admissible  as  roputation       ,        ,         .         •    .      3^ 

in  other  cases  ....    1477 

when  steward  compellable  to  protlucc  as  witness       .    .    412 

PRESUMPTIONS,  different  kinds  of '    "     <i, 

legal,  must  be  ix)inted  out  by  judge 3#k  136 

legal,  conclusive  or  disputable SG 

conclusive,  on  what  foimded ^      j{^^  jjl^  Ijj 

when  conclusive  by  statute ^^V— 9S> 
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at  common  law 97 — 125 

jxirticular  eonchmce : — 

of  schemes  for  endowed  schools  being  duly  nindc         ....        80 

of  yalidity  of  valuation  lists  in  Metropolis 87 

of  bill  of  exchange  being  a  foreign  bill,  when 87 

as  to  smuggling 131 

of  payment,  from  non-claim  witliin  six  years.    (Sec  Llmltatiomi)         88,  9C 

of  title,  from  undisputed  enjoyment 89,  96 

of  religious  opinions,  from  usage  for  twenty-five  years    .        .        .    .        92 
of  innocency,  from  non-prosecution.    (See  L\m\tation»)     .        .         93 — 95 

of  knowledge  of  law,  botli  civil  and  criminal 97 

of  malice  in  deliberate  publication  of  calumny 100 

in  false  representation 100 

of  plff.*8  right  of  action  when  deft,  wilfully  neglects  to  plead     .       100,  101 
of  fraud  in  deed  delaying  creditors  under  bkpt.  law        .        ,        .     .      101 

that  testator  approved  of  will,  when 169 — 171 

of  criminal  intent,  from  what  acts 97 — 100 

that  party  intends  natural  consequences  of  his  act.s     .        .        .        97—101 

in  favour  of  judicial  proceedings 101 — 104 

in  favour  of  regularity  of  what  formal  proceedings      .        .        .     102 — 104 
of  proceed,  leading  up  to  deed  under  21  &  22  V.,  c.  72     .        .        .    .      104 

in  favour  of  records 102 

in  favour  of  awards 104 

that  deeds  in  absence  of  fraud  were  executed  on  good  consideration  .      104 
that  goods  have  been  shipped,  when  bill  of  lading  negotiated     .        .      104 

in  favour  of  ancient  instruments lOo,  106,  566,  567 

estoppels.    (See  Estoppel) 

admissions  in  judicio,  and  admissions  acted  upon.    (Sec  AdmUsiarut) 

respecting  infants.    (See //*/fl»0 121,122 

re6i)ecting  age  of  child-bearing 122 

respecting  legitimacy 123 

from  carrying  enemy's  despatches  in  neutral  ship  .        .        .    .       12:i 

from  spoliation  of  papers  on  capture  of  neutral  ship    .        .        .        .      123 

dhptdahle^natnrc  and  principles  of : — 125 

of  law  and  of  fact,  distinction  between 126 

distinction  often  overlookcil 126 

of  innocence 126 — 12Ji 

when  met  by  some  counter-presumption        .        .        .        .   128, 129 
exceptions  to  presumption  of  innocence     .        .        .        .       129,180 

of  guilt  in  odium  spoliatoris 130 — 132 

from  destroying  evidence 180, 131 

from  withholding  evidence    ....    131,340—343,478,673 

from  fabricating  evidence 133 

from  client  nob  allowg.  solic.  to  disclose  confid.  communica.     .       132 
of  innocence  or  guilt,  how  far  affected  by  evidence  of  character        319 — 331 

of  unlawful  intent,  when  raised 132, 133 

when  not 133,  134 

respecting  boundaries.    (See  lioundary) 134—138 

respecting  land  between  high  and  low  water  mark  ....  135, 136 
respecting  owners  of  surface  and  of  minerals        .    ,    .        .        .       138, 139 

respecting  ownership  of  waste  lands 139, 140 

respecting  encroachments  on  waste  land  by  tenant      .        .        .        .140 
respecting  houses  let  out  in  flats 138 
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respecting  right  of  lateral  support,  when  houses  or  closes  adjoin         138, 139 

of  ownership,  from  possession 140—143 

of  title,  from  long  enjoyment 141 

of  regnhirity,  from  lapse  of  time 144 — ^H€ 

of  legal  origin,  from  long  usage 14^147 

of  grants  from  the  Crown 14^ — 14< 

of  dedication  to  the  public    ........       147. 14!^ 

of  conveyance  of  legal  title 148^  Itt 

of  surrender  of  lease  by  operation  of  law I32«  UZ  ^ 

of  surrender  of  outstanding  terms 131. 12 

of  title  from  acquiescence  in  claims     ......       133.  U4 

against  stale  demands 13 

of  inutility  of  patent  from  non-user 134 

of  consent,  from  general  acquiescence 133, 1S4 

of  guilt,  from  recent  x>068CSsion 154 — 15» 

of  g^t,  from  possession  of  coining  tools,  &c.  310 

of  breach  of  neutrality  from  sale  of  ship 341 

omnia  rite  esse  acta 13^ 

as  applied  to  official  or  judicial  acts lo£— 1€2 

cannot  give  jurisdic.  to  inferior  tribunals,  justices,  Sx.  138.  \«d 

to  private  acts 1^ 

that  bills  and  notes  are  founded  on  good  consideration        .         .        .1*^ 
that  lost  instruments  were  duly  stamped  or  enrolled       .        .        .    .      lA 

respecting  execution  of  deeds 161 — 1^ 

respecting  fraudulent  deeds  void  by  the  Stat,  of  filiz.      •        .        .   163.  IM 

respecting  alterations  in  deeds 17i,  1313 

respecting  deeds  of  gift,  and  voluntary  settlements  .        .        .  164, 1«S 

respecting  negotiation  with  heirs  apparent  and  reversions  ...      1^6 

respecting  charities 1^ 

respecting  incumbrances  paid  off  by  tenant  for  life      .        .        .       166. 16^ 

respecting  joint-tenancy 16^ 

of  equitable  fraud 164 

resi)ecting  exon.,  altcron.,  revocon.,  and  construction  of  wills,    (i^ 

WilU), U^»_l76.*fiS 

respecting  mistakes  in  wiUs 1009 — V3b 

abatement  of  legacies  in  wills 1T4 

bequest  of  annuities .174 

cumulative  legacies  and  double  portions      «         .         .    1033,  It^ 
satisfaction  of  debts  by  legacies      ....         10(34. 1«£3 

legacies  to  executors ITS 

emblements 113 

meaning  of  word  "  children  " 175»ir5 

that  periodical  payments  are  apportionable ]€9 

that  documents  were  made  on  day  they  bear  date        .         .         .        .     ITS 

exceptions  to  this  rule.    (See  Date)  .         1 76, 1 77,  498. 5;i^S-^l 

of  due  appointment  from  acting  in  public  office  .         .         ,        .     175 

of  validity  of  marriage  de  facto \f$ 

of  marriage,  from  cohabitation .        .     ]# 

even  though  commenced  in  adultery 110 

exceptions  to  this  rule Ui 

respecting  professional  men,  from  their  acting  as  sudi        Ij^l — 1^3^  67Q,  CI 

from  usual  course  of  trade  or  business 184^1'! 

of  conversion  in  trover,  from  demand  and  refusal    ....         IS 
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that  contract  was  made  in  accordance  with  usage  .  .  .  .  M89 
that  contracts  arc  to  be  performed  within  reasonable  time  .  .  .  18i> 
that  bills  found  in  hands  of  drawee  have  been  paid  .  .  .  ,185 
that  all  rent  due  has  been  paid  if  receipt  for  last  quarter  produced     .      18<> 

as  to  what  constitutes  a  debt  or  ^  loan 18(> 

i-especting  right  to  determine  tenancy  from  year  to  year  .  .  .184 
rc8i>ect.  right  of  mortgagor  to  dist.  for  rent  as  bailiff  of  mortgagee     184,  185 

re6])ecting  the  hiring  of  servants 185 

respecting  the  accurate  working  of  scientific  instruments    .        .  191 
e.  g.,  clocks,  watches,  pedometers,  thermometers,  aneroids,  anemo- 
meters, gas  and  water  meters    191 

'  respecting  partners        • 191 — 193 

respecting  agents 193, 194 

•    respecting  surgeons  and  apothecaries 181,182 

respecting  terms  of  tenancy  and  Hcrvice        .        .        .        .        .184,  185 

respecting  transmission  of  letters  by  post 187 

respecting  carriers  and  innkceiKjra 194,195 

respecting  negligence 195,  ]9(> 

respecting  mast,  of  steani> vessels,  when  accident  occasioneil  by  collis.  7 

respecting  infants.    (Sec  Infant) 196,  197 

respecting  capacity  of  infant  witnesses 1156,1157 

respecting  coercion  of  married  women 197 — 199 

i-especting  agency  of  wife 199 — 201 

respecting  impotence    .....  ....      201 

respecting  parent  and  child  when  they  bear  the  same  luime    .        .  201,  202 

respecting  continuance  of  human  affairs 202,  203 

of  partnership,  &c 203,  204 

of  opinions 204,1163 

of  life 204,209 

respecting  survivorship 209 — 211 

respecting  the  foundering  of  ships .    .      211 

respecting  the  seaworthiness  of  ships    .        .        .        .        .        .        .      21 2 

respecting  dereliction 213 

respecting  liability  of  shii)Owncr,  though  pilot  on  board      .        .       214,  215 

for  repairs  or  stores  ordered  by  master 215 

respecting  domicil 215 — 217 

respecting  copyhold  property 217 

respecting  the  limitation  of  a  jtccragc 217 

respecting  the  capacity  of  deaf  and  dumb  witnesses  .  .  1155,  1156 
respecting  religious  belief  in  witnesses  .....   1162,1163 

respecting  the  refusal  to  answer  questions         ....       1235,  1236 

of  international  comity 217 

effect  of,  in  shifting  burthen  of  proof.     See  {Onus  Prohaudi)  .         334 — 338 

^ fact ^n/it lire  and iff'^i^ciples  of : — 218—220 

against  testimony  of  accomplice 220 

verlml  admisiiions 220, 721 

of  account  stated  from  production  of  I  O  U 142,143 

are  questions  for  jury  aided  by  advice  of  judge 219 

what  raised  by  Eq.,  agst.  apparent  intent,  of  instrum.   (See  Rchutting 

an  Equity) 1023—1020 

distinction  between  legal  presumption  and  rule*  of  constniction    1026,  1027 
Vn  ETEN'CES.    (Sec  BtUe  Pretmce^) 
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PREVENTION  OF  CRIMES  ACT,  1871.     (See  Ihble  St.  34  &  35  V.,  c.  112) 

what  defendant  may  prove  under S44 

PREVIOUS  CONVICTION.    (See  Certifieatcft,  Conrietion)      .     1209,  1353— 1^ 

admissible  to  rebut  evidence  of  prisoner's  good  character        .        .    . 
PRIEST,  Roman  Catholic,  confession  to.  not  privileged         .        .       737.  77i 
PRIMARY  EVIDENCE.     (See  Best  Etidence) 
PRIMARY  MEANING.    (See  Meaning) 

of  words,  what  is 345 

words  must  be  interpreted  in  their,  when «ia 

PRINCIPAL.     (See  Agent,  AcecMtorg) 

effect  of  recognition  by,  of  unauthorised  act  of  agent  .  .  :»\o.  S27. 5tf^ 
debtor,  admissions  by,  when  evidence  against  surety  .  .  .  *'•.".  7,  n.'.^ 
felon,  confession  by,  no  evidence  against  accessory  .  .  .  .  7*  I 
record  of  conviction  of,  no  cvid.  of  his  guilt,  as  against  accesst>ry  .  U!7 
PRINT,  instrum.  partly  in  writing  and  partly  in,  how  interijrctcil    .        .    .  •  MJ 

PRINTED  NAME,  when  sufficient  signature Si^i,  rA 

PRINTER  to  Crown  or  Parliam.,  what  docs,  printed  by,  want  no  pro<*f       K«,  \t1> 

12S1,  IiS4.  liNi 

PRIORITY  of  deed,  presumption  as  to l.*I 

PRISON,  books,  admissible  as  j)ublic  documents l.tii» 

how  proved 1.U' 

effect  of U^» 

register  of  baptisms  and  marrLoges  inadmissible X'-ll 

person  confined  in,  may  be  summoned  as  witn.  by  haljcas  ct-»rpn*,  or 

judge's  warrant  or  order,     {^gq  Attendance  of  Wit nesjtr^^    .       lo71— 1»"C' 
no  proof  required  of  handwriting  of  keeper  of  Queen's  prison      .        .  it  ^ 
PRISON  ACT,  1865.     (See  Tabic  St,  28  k  29  V.,  c.  126) 

limitation  of  actions  and  proceedings  under «» 

PRISON  ACT,  1877,  for  Engl.    (See  Tabl^  St.  40  &  41  V.  c.  21) 

rules  under,  how  proved 1:M 

seal  of  Prison  Commissioners  under,  ]ud.  noticed K 

PRISON  ACT,  IREL.,  1877.    (See  Table  St.  40  &  41  V.  c.  40) 

rules  under,  how  proved 1S9 

seal  of  Gen.  Prisons*  Board  under,  jud.  noticed 1* 

PRISONER,  when  evidence  of  character  of,  admissible  for    .        .        .       3^\  £1 

again.st          .        .  :m.3S 
if  witness  called  to  character  of,  on  charge  of  felony,  not  capital,  pro- 
secutor may  prove  previous  conviction afil,  S£ 

made  to  attend  as  witn.,  by  hab.  corp.    (See  Attend.  (*f  IH^jt.) 

by  order  of  judge,  when 

in  Ireland,  when    . 
when  entitled  to  a  copy  of  the  indictment    .... 

may  enforce  attendance  of  witnesses 

provision  for  paying  the  expenses  of  such  witnesses     . 
when  Court  may  order  costs  of,  to  be  paid  by  prosecutor 
when  court  will  order  property  found  on,  to  be  restored 
confessions  by.    (Scae  CcmfeuioM) 
writings  in  possession  of,  operate  as  admissions,  when 

errors  in  name  of,  may  be  corrected 

PRIVATE  ACTS  OF  PARLIAMENT,  how  proved 

admissibility  of  recitals  in 

PRIVATE  RIGHTS,  not  provable  by  reputation    .... 
unless  perhaps  in  the  case  of  prescriptive  right 
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TRIVATE  WRITINGS,  when  evid.  oh  i)ai-t  of  res  jrestic.    (Sec  Jfrarmij, 

a»iutpiratora) 504,  50i> 

rules  goyerning  the  interpretation  of 041 — 94H 

contemporaneous,  admissible  to  explain  each  other  ....  958 
contents  of,  not  provable  by  parol.  (See  Be^sf  Ec\denee)  .  .  .  SSJV 
cross-examination  as  to  contents  of ,  allowed,  thongh  not  produced      .     1217 

mo<le  of  proceetling  in  such  case 1217 — r21'> 

this  rule  is  probably  applicable  to  criminal  trials         .        .        .  1219 — 1221 
when  necessary  to  show  that  they  cume  from  proper  custotly  .        .  560,  501 

what  is  proper  custody  of 3tS8 — 393,  561 — 565 

inspection  and  production  of^  hrforr  trial,  hotr  ohtainrd : —     ,         .  1489 — 1511 

either  party  may  inspect  documents  referred  to  by  his  adversary    .    ,     1489- 

how  and  when  notice  to  pnnl.  such  docs,  may  be  given    1489,  1490' 

how  and  when  they  arc  to  be  inspected  ....    14iK),  1491 

rule  as  to  costs  of  such  inspection       .         .        .        .        1491,  1492 

rule  as  to  other  documents 1492,  1491$- 

ft )nuer  practice  on  this  p<jint 1493 — 1497 

discovery,  Sec.,  only  in  aid  of  civil  rights  ....  1493,  1494 
lien  is  no  ground  for  objection  to  pitxluction  ,  .  .  .  1494 
inspect,  might  be  gi-antctl  to  obtain  evid.  to  ans.  opiwn.  case  .     1495 

instances  under  former  law 149.V— 1498 

l)arty  desiring  inspection  must  have  prove<l  his  right  thereto     l.'>03 
inspection  is  not  limitetl  to  documents  that  may  Ix?  admiss.  in  evid.    .    1498 

when  production  may  be  ordered 1499* 

practice  in  action  refeiTcd  to  official  rcferee 149D' 

mode  of  discoveiy.    (See  Discorrrt/) 

where  documents  are  to  Ixj  produced  or  inspect etl  • l.'K)2 

by  whom  affidavit  of  docnments  should  l^e  made 1.503 

how  right  to  inspection  is  ascertained 1.504 

penalty  for  non-compliance  with  onler  for  inspection       .        .     1505- 
inspection  generally  confinetl  to  applicant  and  his  solicitor  .    .     1.505 

when  interpreter  or  experts  may  insjxvt 150.5.  150<» 

in«i{>ection  in  Probate  and  Admiralty  Divisions 1506 

in  County  Courts 1507 — 1510- 

under  Mendly  Societies*  Act 1510- 

under  other  statutes 1510,1511 

what  sufficient  excuse  for  non-protluction  of,  at  trial.  (See  Srcondary 

J-Jridrnre) 387—413,  1511 

when  lost,  what  search  sufficient  to  let  in  secondary  evidence.    (Sec 

Lflgt  Instrmnrnt,  Cinftody) 388—393^ 

when  lost,  presumed  to  be  duly  staiiiiMxl  ....  158,159,161 
if  in  hands  of  opponent,  when  and  what  notice  to  pixxluce  ncccusary. 

{\ycc  Notier  to  Prttducc) 397—409,1.511 

party  scn'cil  with  notice,  not  lx>und  to  produce 1511 

after  notice,  what  is  the  proper  time  for  calling  for  pro<loctit^n  .  .  151 1 
production  of  ])aper8  upon  notice,  docs  not  make  them  evid.        .        .     1512 

unless  opposite  party  inspects  them 1512' 

party  refus.  to  produce  doc.  after  notice,  cannot  put  it  in  a.>  his  evid.  1512 
alteration  in,  effect  of.    (Sec  Alteration)      ....  1513 — 1521>' 

mutilated  docs.,  when  admissible,  if  coming  from  proi)er  custody        .     152t^ 
what  must  Ix!  attested.    (See  Attc^tintf  WUnnut)     .        .        .        1530,  1531 
necessity  of  cralling  attesting  witness.    (See  Attriitiny  mtncm)    1530—1541 
proof  of  identity  of  party  to  suit  with  person  executing  instm* 
ment.    (See /r/r/i//7y) 1641—1541 
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modes  of  proving  handwriting.    (Sec  JlatidwritiHtf)  Ijlj-lii' 

PRIVIES.    (See  Public  lieeord^  and  DocumenU,  Stratufer*) 

different  kinds  of 107,  S3 

in  blood,  as  heir  or  co-parcener 107.63 

by  estate,  as  feoffees,  donees,  lessees,  assignees,  joint  tenants,  and 

successive  bishops,  rectors,  and  vicars 107,(35 

in  law,  as  exors.,  admors.,  lords  by  escheat,  tenants  by  the  cowrtfev. 

tenants  in  dower,  husb.  suing,  or  defend,  in  right  of  their  wives    107.  Q 

estoppels  binding  upon IfC 

unless  privy  would  be  aggrieved  or  defrauded  bj  conduct  of  bis  party    h/l 

admissions  evidence  against         .' G^-tfS 

c.  g.,  declarations  of  ancestor  admissible  against  heir       .        .       .  .    & 

of  intestate  against  administrator     .        .       .      .    & 

of  landlord  against  tenant W 

of  bishop,  rector,  or  vicar  against  successor     .      .    W 

but  declarations  of  executor  not  admissible  against  special  administ.  ^,9B^ 

nor  of  tenant  against  reversioner tfi 

how  far  declarations  of  lessee  of  tithes  agaiuHt  vicar    .        .       .      .    * ' 

of  tenant  in  ejectment  against  landlord  defending  .        .       .   .    * 

of  assignor  of  chattel  against  assignee ^* 

only  when  identity  of  interest  between  them *• 

as  where  assignee  is  mere  representative  of  assignor    .       .      ,    ^ 

or  has  acquired  title  with  notice  of  admission tf' 

or  has  purchased  stale  demand G61.*C 

e.  g.,  indorsee  taking  bill  after  due,  or  without  consideration     .    ^ 

declaration  of  prior  holder  of  bill  inadmissible  when  .        .       .      .    **J 

lK>ssess.  of,  when  poss.  of  party,  so  as  to  make  notice  to  produce  iMSca.    ^ 

judgments  inter  partes  binding  on,  when  ....      1W5^-U'I 

I^RIVILEGE,  of  copyright.    (See  Copifri/fht) 

of  witness,  as  to  not  answering  questions.    (Sec  ^MtHt*$e*)    .      1223—155 

of  witn.,  parties,  counsel,  and  solicitors,  as  to  arrest.  (Sec  Arrtxt)  1 1 14—115 

of  Parliament,  judicially  noticed * 

of  royal  palaces,  judicially  noticed * 

PRrS^LEGED  COMMUNICATIONS, 

rebut  presumption  of  malice 135,  W 

when  admissible 704—^ 

1.  communications  between  husband  and  wife  • '^ 

extent  and  meaning  of  mle 76i  7C 

2.  made  to  legal  adrisrr,  principle  of  exclusion      ....  7fii-7r< 

who  are  included  in  rule  as  legal  advisers    .         .        .        7«w.  76t,  ^^ 

counsel  or  solicitor .        .       .    765, 7tf 

interpreter,  intermediate  agent,  solicitor's  town  agent,  foreign 

counsel,  baiTistei**s  or  solicitor's  clerks -^^ 

perhaps  exor.  of  solicitor  as  to  jMipei-s  of  client  coming  to  his  haal^    *'* 

medical  men  not  within  rule ^ 

clergymen  and  Roman  Catholic  priests  not  within  rule  .  .  nU,  *" 
propriety  of  extending  rule  to  clei-gymen  .  .  .  .  770, 771 
clerks,  bankers,  stewai-ds,  confidential  fricntls,  not  within  role    .    ^ 

pei'haps  licensed  conveyancers ^ 

privilege,  tliat  of  client "^^ 

rule,  how  applicable  when  legal  adriaer  interrogated  .  .  ^  .  .  "^^ 
communica.  need  not  relate  to  litigation  commenced  or  antidptcd  ^ 
must  relate  to  matters  within  onlnry.  scope  of  legal  adviser's  duty    ^ 
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communication  made  for  criminal  purpoifies         .        767,  777,  781,  782 
trustees  and  mortgagees,  bow  far  protected  from  producing  title- 
deeds  of  cestuis  que  trust,  or  mortgagors       ...             .  772" 

rule  applies  though  client  stranger  to  suit 773 

documents  in  hands  of  solicitor  to  trustees  of  bankrupt    .        .    .  77^ 

party  not  bound  to  produce  docum.  need  not  disclose  its  contents  772 

where  solicitor  has  yiolated  his  trust 776- 

documents  not  inadmissible  because  illegally  taken  from  him  .    .  77(> 

solicitor  must  have  been  acting  as  legal  adviser    ....  77G- 

no  regular  retainer  necessary 77G 

person  not  solicitor,  consulted  m  such 777 

rule,  how  applicable  when  client  interrogated 777 

has  been  held  not  to  extend  to  any  communi.  before  any  dispute  778 

4his  rule  unsound  in  principle 778 

and  has  been  set  at  naught  by  Ijord  Sclbornc       ....  778 

rule,  when  solicitor  acting  for  opposite  f)artie8 779 

protection  remains  for  ever,  unless  romovetl  by  client  .        .        .  780 
whether  protection  extends  to  crimes        .        .        .    767,  777,  781,  782 

apparent  exceptions  to  rule 782 

illustration  of  these  exceptions 783 — 790- 

solicitor  turning  informer  as  co-conspirator 784 

statements  made  before  retainer,  or  after  employment  ceased      .  784 

solicitor  consulted,  but  not  employed,  being  under-sheriff        .    .  785- 

offers  of  compromise  made  betwn.  parties  in  presence  of  solicitor  78.'> 
information  communicated  to  solicitor  from  collateral  quarters  78r>,  78<> 

questions  asked  solicitor  as  to  matters  of  fact 78C 

solicitor  may  prove  client*s  handwriting 787 

may  Identify  his  client  as  having  sworn  an  affidavit         .        .    .  788 
must  state  facts  on  which  his  opinion  of  testator's  capacity  founded 

muRt  state  address  of  client  who  is  concealing  his  residence   .    .  788 

rule  does  not  extend  to  unnecessary  communications   .        .        .  788 

solicitor  as  attesting  witness  must  prove  execution  by  client   .    .  781> 

cannot  state  whether  document  intrusted  to  him  was  duly  stamped  789 

or  had  erasure  upon  it  789 

3.  JNdgcJt^  arhifratorSj  and  con nsrly  not  bound  to  testify  as  to  matters  in 

which  they  have  been  judicially  or  professionally  engaged    790,  791 
reasons  for,  and  extent  of,  rule 790,  791 

4.  tecrett  of  State,  excluded  from  public  policy  .        .        .        .791, 123G 

communications  to  government  for  detecting  crimes        .        .    .      791 

channels  of  information — informers 791 — ^793 

proceedings  of  grand  jurors 793— 79r> 

of  petty  jurors,  grounds  of  verdict  .        ...   79.'i,  796 

of  Property  Tax  Commissioners 795 

statements  within  walls  of  parliament 796 

official  communications  to  government  officers  .        .        796,  797 

5.  how  far  evidence  can  be  rejected  on  grounds  of  indecency y  or  of 

injury  tofeelhtg/t  or  inferfH  of  gfrangers 798 

non-access  could  not  be  proved  by  husband  and  wife       .        .    .  799 

how  far  parents  can  bastardise  their  issue 800 

effect  of  plea  of  justification 315 

jury  must  determine  whether  communication  made  bon4  fide      .  53 

jury  will  decide  whether  the  occasion  justified  the  communication  r>3 
PBIVY.    (SeeiV/Wc»)   • 
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PRIVY  COUNCIL,  witness  how  made  to  attend  before 1<K 

orders  issaed  bj,  how  provable 1281 — 1283. 1390 

PRIVY  SEAL,  jndicially  noticed 9 

PRIZE,  judgment  of  Ct.  of  Admiralty  on  questions  of,  condnsiTe,  when  .    .1401 

of  foreign  Cts.  of  Admiralty,  effect  of  .        .        .         1444^  \^ 

PRIZE-FIGHT,  parties  attending  a  fatal,  guilty  of  masslaa^tcr  .        .      "^li 

do  not  require  corroboration  as  accomplices         .    .      S12 

PROBABILITY,  what  constitutes :« 

of  statement,  one  test  of  truth 7< 

PROBABLE   CAUSE,  question  for  judge » 

in  suit  for  malic,  pros,  jury  may,  but  not  bound,  to  find  malice  from 
want  of lU 

PROBATE,  what  it  is 1323L 1S4 

what  proof  required  before  it  will  be  granted 1324 

when  granted  in  case  of  will  lost  or  destroyed SH 

how  proved,  when  granted 3S3,  3iN,  1S4 

how  proved,  when  lost  or  destroyed 133^ 

revocation  of,  how  proved 124 

when  evid.  of  will,  in  case  of  realty 1-W18 — 1471 

if  proved  in  solemn  form,  and  heir  and  devisees  cited  .        .       .149 

if  notice  of  proving  devise  by,  given 1470 

conclusive  and  sole  evidence  of  executor^s  title 13S1 

exception  in  case  of  will  of  vnfe  made  in  pursuance  of  a  power     1334, 1434 

stamp  on,  how  far  proof  of  assets 739 

grant  of,  is  a  judgment  in  rem lliB 

18  it  evid.  for  deft.,  on  indictment  for  forging  the  will  ?  .  .  1404. 14C 
docs  not  exclude  evid.  of  testator's  insan.,  where  exor.*s  title  not  impeae.    1 404 

mny  be  defeated  by  proof  that  testator  is  alive liJC 

gi-auted  by  diocesan,  how  defeated  before  Jan.  11,  1858       .         .        .    149£ 

effect  of  foreign 1453 

proving  devise  by I4?f» 

not  evid.  to  prove  apptmut.  of  testamentary  guardians  .         .         .    .    1471 

PROBATE,  OLD  COURT  OF,  seal  of,  judicially  noticed      .        .         .        .  ia»  U 

also  of  registries  of lOL  U 

probate  granted  by,  how  proved ,       3?53, 3W 

documents  of,  where  deposited 1221.1333 

how  proved 12af 

PROBATE  DIVISION,  seal  of,  judicially  noticed 1323 

powers  of,  judicially  noticed i^ 

has  the  same  loiles  of  evid.  as  the  other  Divisions  of  the  High  Ct.  492. 4^ 
proceedings  in,  when  taken  or  sworn  abroad,  how  proved  ...  21 
notice  to  admit  documents  in €4? 


attendance  of  witnesses  in,  how  enforccil 

tscalc  of  remuneration  to  witnesses  in       .        .        . 

jurisdiction  of 

probate  granted  by,  how  proved       .... 
oxempliilcation  granted  by  registrar  of 
-effect  of  Scotch  confirmation  of  exors.  sealed  by 
commissions  to  examine  witnesses  granted  by 
Attend,  of  witn.  before  such  commiss.,  how  enforced 
inventory  exhibited  in,  how  fax  admission  of  assets 
<!ommon  law  rules  of  evid.  observed  in    .        . 
documents  of,  where  deposited     .... 

how  inspected 


.     .    KG9 

.      3^4 

3;<3.  S84,  \tH 

.     .•*83,1»: 


.      4r. 

715. 7*» 

.  .    ^n 

1251.  iJSf 
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PROBATE  DIVLSION-(?<?»eMwf?</. 

original  wills,  where  deposited 1251,  12r>2 

how  inspected 1252 

calendars  of  grants  of  prob.  and  admon.  how  inspected       .        .        .     1252 

register  of,  how  proved 1338 

what  decisionB  of,  judgments  in  rem    .        .        .        .        .        .        .     1402 

can  grant  probate  of  wills  relating  to  i*calty    ....      1468^1471 

can  compel  discovery,  when 150G 

can  enforce  production  of  wills,  &c.,  when 150G 

PROBATIS  EXTREMIS  PR^KSUMUNTUR  MEDIA,  applon.  of  maxim    .      146 

PROC'HEIN  AMY.    (See  Gnardian) 

admissions  by 625,  620 

not  a  party  within  rule  making  judgm.  cvid.  for  or  against  parties.    .     1410 

PROCLAMATIONS,  judicially  noticed 5, 16 

at  least  proved,  by  Gazette,  or  by  official  copies        .        .        .     1280—1284 

admissibility  and  effect  of  recitals  in 1387 

of  foreign  states,  how  proved 19,  1284 

of  colonies 19,  1284 

when  presumed  posted  by  authority 157 

PROCTOR    (^eeSidieitor) 

PROCURATION,  what  documents  may  be  signed  by     ...        .       925,  926 

PROCURING  EVIDENCE,  costs  of,  when  allowed  ......    1042 

PttODUCTION,  of  docs,  before  trial.  (See  I>i>«if.,  Prlrate  irW.,  Puh,  licco,  <t  Doc.) 
at  trial.    (See  Notice  to  Produce) 

when  witness  not  bound  to  produce  documents    .        .        .      410,  411, 1233 
witness  called  to  produce  a  document,  need  not  be  sworn       .        .    .    1202 

if  unsworn,  cannot  be  cross-ezd.    1 202 

of  wills,  may  be  enforced  by  Ct  of  Prob.,  when 1506 

of  articles,  to  be  identified  by  jury 477 — 180 

presumption  from  non-production  of  evidence      .         131,  344,  345,  478,  673 
presumption  of  title  to  documents  from  production  .        .        .        .142,  143 

PROFESSIONAL,  confidence.    (Sec  Prirllcgcd  atmwnmcatioHJt)        .      766—790 

men,  presumptions  resiiecting,  from  actting  as  such  .        .        .181, 182,  671 

entitled  to  what  allowance  as  witnesses     .        1037 — 1041,  1052, 1054 

treatises,  may  be  referred  to  by  experts  to  refresh  memory,  when    1 195, 1197 

PROFITS  A  PRENDRE,  when  barred  by  Prescription  Act  ,        .        .        .        91 
how  taken  out  of  Prescription  Act    .        .        .        .    '     .        .        .91,  918 

must  be  created  or  assigncil  by  deed 817 

how  far  §  4  of  St.  of  Frauds  applies  to 870,  871 

PROHIBITION,  on  motion  for,  Q.  B.  wiU  reject  intendm.  that  Inf.  Ct.  will 

outstep  its  duty 160 

PROM  ESE.    (See  BrcAcU  of  Prom \se,  ConfcMwn) 

excludes  confession,  when .        .    730 — 745 

does  not  exclude  evidence  of  facts  ascertained  by  confession      .        759,  760 
must  be  by  signed  writing  if  made : — 

1.  By  exor.  or  admor.  to  pay  out  of  his  own  estate .        .        .851,  852 

2.  By  any  man  to  answer  for  default  of  another         .        852,  861 — 865 

to  pay  debt  banxxl  by  St  of  Limit.      (See  Ld, 

TenterderCs  Ad) 627—629,  901—907 

what  consideration  will  support 854 

ratification  of,  by  infant,  no  longer  valid.    (Sec  Infant)     .        .       904,  912 
PROMISSORY  NOTE.    (See  mil  of  ExcJuinge) 

PROOF,  defined 1 

order  of.    (See  Oniu  Prohandi)  .......      332 — 355 
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when  unnecessary.    (See  Judicial  Notice^  Prauwjftion) 
PBOPBR  CUSTODY.    (See  Custody)        ....  388—303,  oCl-^W 

PROPERTY,  prefjumption  of,  from  possession 1# 

finding  of,  in  consequence  of  confession,  admissible  when      .         .    759.  r9> 
fonnd  on  prisoner,  when  court  will  restore  ....         .        .    lUC 

on  indict,  for  malicious  injury  to,  unnecessary  to  allege  or  prove  intent 
to  injure  or  defraud  any  particular  jHirson    .        .        .         .         .    .     f7> 

PROPERTY  TAX  COMMISSIONERS,  how  far  bound  to  secrecy  .        .     :% 

PROPOSAL,  in  writing,  not  acted  upon,  need  not  be  produced  .         .     .     S7& 

PROPRIETORY  INTEREST.    (See  Intercut) ^\>^ 

PROSECUTIONS.    (See  Indictment,  Maliciouit  ProsecHtion) 

PROSECUTOR,  name  of,  must  be  proved  as  hud.    (Sec  Variance^     .        27^f7< 
misnomer  of,  how  amended.    (See  AmcHdment)    ....    343L  i44 

rules  for  describing,  in  indictment 276— f7< 

when  more  than  one,  what  sufficient  description Tt< 

not  competent  witness  when  he  has  addressed  jury  as  advocate  .        .    llfi*> 

no  legal  right  to  address  jury  as  advocate 116^ 

may  be  ordered  out  of  court,  if  a  witness Il73w  1174 

wife  of ,  admissible  for  or  against  prisoner      .        .        .        .  114£.  lir 

inducements  by,  will  exclude  confession,  when.     {^>QXi  Cimfcsxion)       ,     73? 

expenses  of,  when  allowed  in  felonies UMo— h^* 

in  misdemeanors     ....       1047—101^ 

in  offences  against  the  coin        .         .    1019. 1(C<^ 

in  misdem.  under  Debtors*  Act,  ]8<>!>  .    lOSk^ 

scale  of  such  allowances  as  fixed  by  Home  Secretary       .        .       1032— loST 

rewards  granted  to,  for  activity  and  zeal,  when  ....  10J7 — IK^ 

liable  to  pay  prisoner's  costs,  when IflQ 

in  trials  for  rape,  bad  character  of  prosecutrix,  when  evid. .         .        .     ja 

when  specific  immoral  acts  of,  may  be  provd.  331 ,  1211.UI2 

may  be  cross-examined  as  to  immoral  conduct     ....    1212, 1?!^ 

PROTECTION  OF  WITNESS,  as  to  self-crimination,   {i^  niturjtfr*)    1223— 12» 

astoarrest.    {Sec  A rrrtt)  .       1114—11^4 

PROTECTOR,  consent  of,  to  dispos.  of  tenant  in  tail,  must  \yo  by  deed enroL     *.-" 

PROTEST,  of  bills  of  exchange,  must  be  attested  by  two  witnesses  when  92S.  135t 

when  presumed ^ 

of  foreign  bill,  how  proved X^ 

PROVIDENT  SOCIETIES.    (See  Friendhj  Si^ciiiie*) 

acknowledgment  of  registry  of,  by  whom  granted,  and  effect  of     ,    .    13C 
PROVINCIAL  &  UNITED  DIOC.  CTS.,  IREL.    (See  Diocesan  Cvitrf^.  IrrL\ 
PROVISIONAL  COMMITTEE,  of  intended  Co..  liabilities  of  members  of   7CH.  ^^ 

PROVISO,  burthen  of  proving  in  certain  cases S4t 

PROVOCATION,  evidence  of,  in  mitigation  of  damages  in  action  for  libel    ,      3'* 
PUBLIC  AND  GENERAL  INTEREST,  hearsay  atlmissible  in  niatteis  of  .      r' 

why  received   .        .        .        .       ^ 517.  ^ 

distinction  between  matters  of  public,  and  those  of  general,  interest  .  ri»' 
in  public  matters,  reputation  from  any  one  admissible  .  .  .  .  M* 
in  general  matters,  declarant  must  have  competent  knowledge  .  .  j?* 
when  such  knowledge  will  be  presumed  .        .        .        •        .         ,     .      ^.» 

examples  of  matters  of 521 — ^ 

not  of 

is  reputation  admissible  respecting  private  prescriptive  rights  ?  , 
hearsay  as  to  particular  facts  inadmissible       •        .        .        .        . 
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PUBLIC  AND  GENERAL  nsTElXE^T— eo  fit  in  turf, 

reputation  admistdblc,  without  proof  of  exercise  of  right     .        .        .       527 

against  public  rights 528 

forms  in  which  hearsay  admissible : — 529 —  535- 

oral  declarations 529 

recitals  in  deeds,  copies,  and  abstracts  of  deeds  ....       529 

maps,  how  far 529, 530* 

presentments  and  depositions  in  manor  courts  .        .        .        530,  531 

verdicts,  judgments,  decrees,  and  ordere  of  courts         ,        .531—534 

not  interlocutory  orders 33- 

declaraticns  post  litem  motam  inadmissible.    (See  Lis  Mota)         .  534 — 539* 

PUBLIC  HEALTH  ACT,  1875.    (See  Tabh-  St,  38  &  39  V.,  c.  55) 

limitation  of  actions  and  proceedings  under 89 

where  in  proceedings  under,  burthen  of  proof  lies  on  deft.      .        .    .      342 

inspection  of  rates  under 1270 

of  mortgages  on  rates 1270* 

of  registers  of  voters 1270 

by-lawB  made  under,  how  proved 1386 

rate-books  kept  under,  how  proved 1337 

proceedings  at  local  board  meetings,  how  proved 1487 

PUBLIC  HISTORIES,  when  admissible 25,  1487,  1488 

PUBLIC  HOUSE,  liability  of  keeper  of,  for  lost  goods 195 

PUBLIC  MEETING,  proof  of  resolutions  at 377 

PUBLIC  OFFICE,  presumption  as  to  course  of 187 

PUBLIC  OFFICER,  presumption  of  appointment  of,  from  acting  .        .    .      178 

instrument  of  appointment  need  not  be  produced         .        .        .        .124 

proof  of  awards  by I.320 

PUBLIC  PLACE,  in  indict,  for  steal,  fixtures  in,  property  neetl  not  be  alleged      280 

PUBLIC  POLICY,  excludes  what  evid.    (See  Privileged  Commnnicatns.)  764—800 

what  admissions  are  held  conclusive  on  grounds  of      .        .        .        .717 

PUBLIC  RECORDS  ACT,  1838.    (See  Table  St,  1  &  2  V.,  c.  94) 

PUBLIC  RECORDS,'IREL.,  ACT,  18G7.    (See  Table  St.  30  k  31  V.,  c.  70,  Ir.) 

PUBLIC  RECORDS  AND  DOCUMENTS,  what  included  under  this  head  .     124.'> 

mode  of  obtaining  imjfection  and  coph'»  of : —    ....    1245 — 1278 

general  records  of  realm  under  charge  of  Master  of  the  Rolls    .    1245 — 1251 

regulation  as  to  inspection  of  them,  and  fees  charged    .        •  1246,  1247 

whether  public  have  a  right  to  inspect  them      ....      1247,  124S 

present  repositories  of  public  records 1248 

enumeration  of  those  in  custody  of  Master  of  the  Rolls    .        •      1248 — 1250 

repositories  of  other  public  documents 1250 

of  wills 1251,  1252 

inspection  and  exemplification  of  rrcord-t  of  Sup.  (t*.,  right  of  public     1252 

even  where  subject  concerned  against  Crown     ....    1252 — 1254 

provided  they  be  required  as  evidence      .        .        .        .        .        .    .     1252 

prisoner  not  entitletl  to  copy  of  indictment  for  felony         ,        ,    1252, 125:t 

may  claim  to  have  it  read  slowly  in  open  court .        .        .    .     125Ji 

rule  does  not  extend  to  treason 1252, 1252$^ 

to  misdemeanors 125:( 

the  rule  highly  unjust    .        .      * 1253 

copy  of  depositions,  when  demandable 1253, 1254 

copy  of  record  of  acquittal  or  conviction,  when  demandable       .    1254,  1255 

right  to  inspect  reeord^  of  inferior  courts 1257 

how  far  applicant  must  be  interested 1257 

course  to  be  pursued  in  case  of  refusal 1257 

5  i: 
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Q.  B«  will  grant  mandamoB  for  production  of,  to  every  person 

interested I2j7.1S8 

what  amount  of  interest  necessaiy 12% 

inspection  of  semi-piiblic  d^feumext^  at  comhwh  latr: —      .       .  12o8~lSC 

of  court  rolls 1238,123 

of  oorp.  books  by  members 123) 

by  strangers      .        .        .        .       .       .   .  ISR 

of  parish  books  by  parishioners  or  strangers       .       .   1361,126 

of  books  of  Commiss.  of  Sewers 128 

of  books  of  College  of  Physicians 126 

of  bishop^s  register  of  presentations  and  institutions    1262,120 
of  deposit  and  transfer  books  of  Bank  by  fnndholders       .  126 

of  East  India  Co.       .       .   .  126 

of  Custom  House  books  by  merchants 120 

if  in  foreign  lang.  or  scientific,  interpreters  and  experts  may  be  called 

in  under  order  of  inspection 1  jU^  litf 

inspection  will  be  refused  to  persons  having  no  interest  .      .  126 

no  court  will  force  a  man  to  allow  inspection  of  documents,  in 

order  to  support  prosecution  against  him 1^ 

quo  warranto  not  a  criminal  proceeding  within  this  rule  .  12(^ 

but  indictment,  to  try  a  right,  is 12(t 

must  officer  of  ct.  allow  inspect,  of  dooms,  to  sup.  action  against  him!  12(i 
ct.  of  law  will  not  interfere  without  affida.  of  demand  and  refusal  1264,126 
how,  if  inspection  offered  as  a  favour,  but  not  as  a  right  .  .  .  126 
inspection  of  what  documents  governed  by  statutes  : —     .        .       .   .  12K 

under  Bankruptcy  Rules,  1870 123» 

of  registers  of  births,  baptisms,  man*.,  deaths,  and  burials  .    12^,  I2(^ 
of  non-parochial  registers  in  custody  of  Rcgistrar-Gcn.        .  1267—120 

what  these  registers  consist  of 1267, 120 

<;pntent8  and  repositories  of  lists  of  these  rcgL<«ters        .       .  120 

of  books  of  municipal  corporations 120 

of  books  of  School  Boards 12^ 

of  documents  kept  by  registrar  of  joint-stock  companies  .  .  .  12^ 
of  documents  of  companies  subject  to  the  Consolid.  Acts.        .      127(>-127J 

of  accounts  of  railway  companies 1272 

of  rates  made,  and  registers  kept,  under  Public  Health  Act    .       .   .   12?^     | 

of  books  of  Friendly  Societies 152 

of  registers  under  Land  Transfer  Act,  1875      .        .         .        .       1272, 1275 
of  registers  of  copyright  and  assignments,  kept  at  Stationers'  Hall    .   12^      ! 
of  designs  at  registrar's  office  of  copyright  of  designs      .        .       .    .   12^ 
of  rolls  of  solicitors  and  other  books  respecting  them  .         .        .       .   12<^'      I 
of  maps  and  documents  deposited  with  Cleiks  of  the  Peace    .       .    .   12^^ 
of  documents  in  custody  of  Steward  of  Barmote  Courts        .        ..127^, 

of  lists  of  jurors 1275     j 

of  lists  of  voters,  &c.,  for  Members  of  Parliament         .         ...   1^ 

of  valuation  lists  of  property  in  metropolis 127* 

of  books  kept  under  Poor-Law,  Highway,  and  Turnpike  Acta    .    1276,1277 

of  accounts  of  trustees  of  charities 1277 

of  account-books  of  commiss.  of  public  baths 1277 

of  warrants  of  attorney  and  cognovits  filed  in  Q.  B 1277 

of  judge's  orders  to  enter  up  judgment  by  consent,  filed  in  Q.  B.       .  12^ 

of  bills  of  sale  of  personal  chattels,  filed  in  Q.  B 1277 

of  lists  of  persons  whose  realty  is  affected  by  judg.,  &c.,  kept  in  C.  T.   ^ 
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of  index  of  Crown  debtors,  kept  in  same  place         .....    1278 

of  indexes  at  office  for  registr.  of  assurances  of  lands  in  Ireland  .        •    1278 

of  documents  kept  by  registrar  of  metropolitan  buildings        .        •    •    1278 

of  registers  of  vessels  kept  by  registrars  of  British  ships  .    .        •        .    1278 

of  documents  recorded  by  Registrar-Gen.  of  seamen        .        •        .    .    1278 

proof  of  public  records  aiid  documents : — 1278 — 1S86 

contents  of,  not  provable  by  parol.     (See  Best  EcUJencr)         .       .  862, 364 

legislative  Acts 1278 

public  statutes 1278 

local  and  personal  Acts 1279 

private  Acts •    .    1279 

Irish  statutes  prior  to  Union 1279 

foreign  statutes  or  laws.    (See  Experts) *    .    1280 

ticts  of  State 1280 

royal  proclamations 1280—1283 

British  treaties 1280 

charters,  letters  patent,  grants  from  Crown,  pardons,  and  com  miss.     .    1280 

acts  of  State  of  foreign  government 1284 

of  British  colony 1284 

journals  of  either  House  of  Parliament 16,  1284 

articles  of  war 1284 

reports  of  Commissioners  of  Woods  and  Forests 1285 

proclamations,  orders,  and  regulations  of  Treasury  commiss.   .        .    .    1283 

of  Admiralty    ....    1283 

of  Secretaries  of  State  .        .    .    1283 

of  late  Poor- Taw  Commits.       .    1283 

of  Ixx:al  Governt.  Boanl  .        .    1283 

of  the  Education  Dcimrtnt. .    .    1283 

of  the  Postmastcr-Ocncral        .    1283 

general  records  of  realm  in  custody  of  Master  of  the  Rolls       .        .    .    1285 

when  original  record  required  to  be  pnxluced,  rnlc  or  onlcr  necessary    1285 

4f  records  and  quasUrecords  of  BXii\icnor  coxxi-Xfi 1286 

when  original  record  must  be  produced 1287 

when  record  must  be  proved  by  exemplification  under  great  seal  1286 — 1288 

may  be  proved  by  exemplifi.  under  seal  of  particular  court  1287, 1288 

by  office  copy.     (See  Copy)        .        .        .  1288—1293 

by  examined  copy.    (See  ^iy///)     .        .        .    .    1293 

records  and  judicial  proceedings  of  the  old  Admiralty  (Vmrt       .        .    1294 

of  Eccles.  Courts 1294 

of  Court  of  Stannaries        .        .        ,     1294 

of  Courts  of  Quarter  Sessions        .     ,     1294 

of  inferior  Courts       ....     1294 

btatutablc  proof  of  records  and  proceedings  of  particular  tribunals, 

and  of  particular  judicial  documents 1295—1304 

statutable  proof  cumulative,  not  subtititutionary 1295 

of  proccoilings  of  Courts  of  Bankniptcy        .        .        .        •.  121*5 — 1298 

of  late  Insolvent  Debtors'  Court        ,        .        .    .     1298 

of  County  Courts 1298, 1299 

of  particular  judicial  documents 1299,1300 

of  records  and  proceedings  of  Foreign  and  Colonial  Courts      .    .     1300 

of  Irish  dcx!umcnts  in  England 1.301 

of  English  documents  in  Ireland 1301 

of  English  and  Irish  documents  in  the  Colonics    ....     1301 

5  B  2 
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of  proceedings  of  Scotch  Bptcy.  Ct.  in  England  and  Ireland  1302— 19(N 
special  mode  of  proring  docs,  coming  from  abroad  or  from  out  cf 

jurisdiction 1304—139 

colonial  depositions,  colonial  vrarrants IS0& 

depositions  taken  in  India  respecting  misdemeanors  .  .  .  1315 
depositions  under  Merchant  Shipping  Act  .  .  .  •  •  13K 
affidavits  sworn  abroad  under  Com.  Law  Proc.  Act       .       .      ,  111& 

under  Bkptcy.  Act,  1869       .        .      1297, 1» 

used  in  Prob.,  Diy.,  and  Adm.  Diviaon  SI,  1)09 

before  enyoys,  consuls,  &c.        19,  20, 130!?,  \9B 

auKWS.,  examons.,  affiday.,  &c.,  sworn  abroad  und.  lo  k  16  V.,  c.  8€     S' 

**  deliverances  "  under  Bkptcy.  Act  for  Scotl.         .        ...     3 

record,  to  be  admissible,  must  in  general  be  finally  completed       .  .  1^" 

e.g.,  indictment,  indorsed  true  biU,  inadmissible  .        .        .      .  131i» 

so,  Nisi  Prius  record,  with  postea  indorsed,  to  prove  verdict    ,   .  ISl^^ 

record  need  not  be  enrolled  on  imrchmcnt 1511 

minutes  of  judgment  admissible,  where  formal  record  never  diaini  up  l^H 

e.g.,  minutes  of  judgment  on  journals  of  House  of  Lords        .   .  1^1^ 

book  of  Clerk  of  Peace,  in  which  removal  orders  entered  .      .  1^11 

min.  of  Eccl.  Cts.,  Cts.  Baron,  Sheriff's  Cts.,  Mayors*  Cts^  kc.   .  131^ 

when  record  admissible,  though  not  finally  completed  .       .  1313— 13H 

1 .  if  former  trial  before  same  court  at  same  sittings     .        ...  131! 

2.  if  rcc.  when  requrd.  as  evid.,  cannot  have  been  formally  complA.  131* 

3.  if  object  merely  to  establish  fact  that  trial  has  been  had      .      .  1^^* 
e.g.,  to  let  in  testimony  of  witness  since  deceased     .        ...  1'^' 

to  support  indictment  against  him  for  perjury       .        .      •  1'^' 

how  much  of  the  proceedings  must  be  proved l^H 

record  may  be  alone  proved,  if  object  merely  to  prove  its  existence  .  131^ 
preliminary  proceedings  necessary  to  he  proved ,  if  record  relied  on  m 

proof  of  facts  therein  stated 131* 

what  preliminary  proceedings  must  be  proved  in  giving  evidence  :— 

of  decrees  in  Chancery 1SU.1S15 

of  judgments  of  Kccles.  Courts,  and  Admir.  Divi^on  .      .  1^^' 

of  late  Insol.  Debt.  Ct.  and  other  inferior  CtSw  ISI* 

of  depositions  in  Clian.  taken  under  old  law  .        ...  **^' 

under  new  system        .  131<J.  1*^' 

if  ancient  .        .       •   •  '^ 

of  depositions  under  special  commissions     ....  ^*^' 

proof  of  transmission  of  depositions         .        .       .   .  1^^ 

of  inquisitions,  surveys,  extents,  kc 1^^' 

of  examinations  by  commiss.  or  examiners      .        ...  1^'' 

of  awards 1S1?,I» 

of  awards  by  public  officers 1^' 

of  depositions  in  bankruptcy •    ^' 

of  ancient  records ^^ 

proof  of  writs  and  warrants ^^ 

of  orders  or  certificates  of  judges 132^  ^^ 

of  rules  of  inferior  courts 1^ 

e.g.,  of  late  Insolvent  Debtors*  Court ^^ 

of  examination  of  prisoner  taken  by  Js.  or  coron.    (;>ee  Ttm- 

yi*M.) 745-74'.),  756,  7.'»r,13Kia' 

of  depositions  of  witnesses  taken  by  same  parties.     (See  Dfpop- 
thus) 425,  437. 131t.  1?^-* 
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of  probates  of  wills 3^3.384,1323—1325 

of  letters  of  administration 1325 

proof  of  official  regigters 1326 

why  admissible 1326 

must  be  such  as  law  requires  to  be  kept  for  public  lx?ncfit    .        .    1326 

what  are  not  official  registers 1326,  1327 

foreign  and  colonial  registers 1328 

entries  must  be  made  promptly  by  proper  person  in  proi)cr  mode    1329 

enumeration  of  official  registers 1329 — 1331 

what  regist.  and  public  docs,  must  be  proved  by  originals    .  1331 — 1335 
may  be  proved  by  examined  or  certified  copies  under  I-d. 
Brougham's  Act.    (See  Ci^/'y)  .        .        .  :«MJ,  1 330— 1339 

by  certified  copies  under  sj^ccial  Act*!.    (See 

Copy) 1339—1351 

proof  of  certificates.     ifif^Q  Certijicatcs) 1351 — 1373 

of  enrolment  of  deeds,  &c.    {'i^q  Enrol moit)   .        ,        .      1373 — 1381 

of  judgment  mortgages  in  Ireland 1379 

of  by-laws,    {^e^  By -hunt) 1381—1386 

admUsibllify  and  effect  of  public  rccord^t  and  documcnttt : —        ,        .     .     1386 

of  recitals  in  statutes  and  proclauiations 1 387 

in  private  Acts 1387 

of  Queen's  speech  on  opening  Parliament 1388 

of  addresses  of  either  House  to  Crown 1.388 

of  journals  of  either  House 1388 

of  journals  of  committee  of  privileges 1388 

of  foreign  declarations  of  war  sent  to  Secretary  of  State      .        .     1388 

of  diplox^atic  correspondence 1 3  88 

of  Government  Gazette.    (See  Oazettt)         ....  1338—1391 
^idniMbility  and  effect  of  judicial  reconU  and  documents: —  .  1392 — 1474 

judgment  conclusive  against  all  the  world  of  its  existence,  date, 

and  legal  consequences 1392 

illustrations  of  this  rule 1392—1394 

judgments  inter  alios  evid.,  where  record  matter  of  inducement  .  .  1394 
judgments,  when  admissible  to  protect  judge  .  .  .  .1394 — 1397 
conclusive  of  facts  stated,  even  those  neces.  to  give  jurisdiction  1394 — 1397 
this  rule  does  not  protect  justices  acting  ministerially  .  .  .  .  1397 
e.g.,  justice  issuing  warrant  of  distress  to  enforce  rate  .  .  .  1397 
judgment  when  ailmissiblc  to  bind  opponent  on  facts  detcrniiue<l  .    .    1398 

\,  judgment*  in  rem: — 1399 — 1407 

such  judgments  defined 1399,1400 

what  are  not 1400 

what  arc 1401,1402 

how  far  conclusive  without  being  pleadeil 1398 

how  far  binding  upon  strangers 1403 

conclusive  in  civil  cases  of  facts  adjudicated,  unless  want  of  juris- 
diction, fraud,  or  collusion  be  proved 1403 

but  not  of  facts  on  which  adjudication  rests,  if  such  facts  put 

directly  in  issue  in  subsequent  suit 1403 

conclusive  on  parties  of  facts  directly  in  issue  and  determined    .    1404' 

effect  of  conflicting 1405,1406 

are  they  binding  in  criminal  cases  ?  ....        1406, 1407 

2,  judgments  inter  jMirtes  : — 1407 — 1433 

not  admissible  for  or  against  strangers 1407 
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except  on  poblic  subject  as  eridence  cf  ir|Wit&S::i  .    If  *^ 

then  binding  on  ponie?.  and  admif^^ble  a^ai^^  <CT:az.::^: 
alwajs  admi^ble  against  parties  or  prhrirs  .... 
not  coDclosiTe  un^c^  pleadeil  as  e^top;^!  .... 

but  cogent  cvideace.  aad  why 

where  two  soit^  c»n  different  principle?      .... 

who  are  parties  witltio  this  rale 

all  infliTidaallT  name«i  in  reconl        ..... 
prochcin  amr  of  intant  not  a  partx,  bet  inlam  :«  . 
where  pcnou  Mil  yiny-  made  party  wiiboot  ct-nsc*:.t  . 
how  <ich  person  Mhonld  proceed  on  heazing  of  acti<-a    . 
are  ixrr-on^  «>n  wh^^se  liehalf  action  brocgbt  or  def'-'M»C"i.  foi 

who  are  pririt-s  whhin  this  rule 

who  are  not 14 

where*  privy  has  Ijecn  witness  in  former  i^iit 
jud^rmeut  a^R^t  one  joint  debtor  admis^^iblc  for  other     .         1 4I-L  !4IZ 
may  be  pleaded  and  proTed  in  bar  withr^m  sati«£acti*  -a     ]4l> 
jad^Tntnt  and  satb>faction  against  one  joint  and  saeveral  di*<:  c. 

may  Ijc  pleaded  as  cstopiiel  by  other UT 

Iienrlency  of  action  on  joint  contr.  or  tresp.,  effect  of.  on  nx*.  --ii'rt  U'' 
jud^^ment  wlien  admissible  for  garnishee  .  .  .  .14IS.I4!*: 
crim.  p^|>^ecution  ina4mis^b1c  in  civil  action  .  .  .  14I<'>.  I*.r 
un]est»  admis^  as  evidence  of  reputation  .  .  .  I4!C 
judgment  in  civil  action  inadmiissible  in  crim.  pn>»«-uti« III  .  .  \t\T 
record  of  principal's  convict.  inadmisK.  on  trial  of  aoce^^^ry  .    1 417 

venlict  for  or  aj^j^t.  tenant  for  life  not  evid.  for  or  ajrsi.  rever>-iooer  I4IT 
verdict  against  le5s«ec  not  evid.  against  lessor        .        .        .        .HIT 

when  record  conclusive  as  an  admission HIT 

judgment  on  plea  of  guilty  evid.  against  pri*«rtner  in  civil  action .  HI^ 
judgment  must  liave  decided  point  in  ismc  in  second  soit  .  .  141^ 
the  two  actions  need  not  be  in  same  form,  if  issoe$*  ^ame  .  .  141'^ 
identity  of  writs  immaterial,  if  issues  different  .        .         .    .    1415 

illustrations 141<~ie? 

pltff.  in  1st  suit  may  be  deft,  in  2nd,  if  points  in  dispute  the  same  IGl 
defendant  after  pleading  set-off,  bringing  action  for  demand  1422. 14^ 

judgment  when  not  conclusive  in  cross-action 14^ 

if  suits  merely  relate  to  same  transaction  or  property    .        .        .    14f^> 

running-down  casses U:!- 

test  of  admissibility,  will  same  evidence  sustain  both  actions  ?  .  Ilf4 
plaintiffs  cannot  split  their  demands         ....         .    .    142^ 

illustrations  in  superior  courts 1423>,  14S 

in  County  Courts 142i6s  14fr 

judgment  on  one  indictment  when  conclusive  on  so(x>ihI  1427 — 143^ 
indictment  for  burgl.'urf  and  stealing  goods  of  A.«  no  liar  to  in« 

dictment  for  burglary  and  stealing  B.'s  goods  .  .  .  .  14f< 
burglary  and  stealing — burglary  with  intent  to  steal  .  .  .  142^ 
larceny — obtaining  same  goods  under  faXsc  pretences  .         .         .    142^ 

other  examples 142:^ — 1451 

acquittal  for  murder,  2nd  indictment  for  manf^lnngliter         .        .    lis: 
indict,  for  comp.  offence,  2nd  indict,  simple  off.  included  tbcrein     14"! 
indict,  for  simple  offence,  2nd  indict,  for  compoun<l  offence  in- 
cluding the  former     1431.14%.* 

how  to  act,  if  indict,  for  simple  offence  prcfcntHlby  mistake       .    14*^ 
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rnlet  applicahU^  tojudgmenU  in  rem  and  inter  part  en :  1433— 1445 

1.  jadgments  not  CTid.  of  matters  collateral  or  to  I)C  inferred  .        •     143S 

2.  judgment  inadmissible  against  stranger  on  proof  of  fraud       .    •    1435 

is  it  admi8sible  against  innocent  party  ?        .        .        .  1435 

admissible  against  guilty  party  ?        .        .        .    .  1435 

3.  judgment  inadmiFsible  on  proof  of  want  of  jurisdiction          1436 — 1441 
what  offenccrt  not  cognisable  at  Quarter  Sessions      .        .        .    .  1437 

summary  convictions,  want  of  jurisdiction 1438 

adjudication  must  disclose  facts  sufficient  to  give  juris<liction  .    .  1438 

illustrations 1439 

facts  showing  jurisdiction  when  iniplial 1440 

4.  judgments  inadmissible,  unless  final 1441 

when  not  on  merits 1441 

onlers  of  removal  (luashed  not  on  merits 1442 

judgments  inadmissible,  on  proof  of  reversal 1443 

effect  of  pendency  of  writ  of  error  or  an  n])]>cal     ....    144.S 
effect  of  judgments  will  sometimes  vary,  as  pnmouucwl  in  favour 

of  one  or  other  party 1448 

admisnibility  and  vffvct  of  foreign  judgments : —  .        .        .     1445 — 1463 

term  includes  those  of  Irisli,  Scotch,  colonial,  and  foreign  courts  .    1445 
how  far  rules  identical  with  those  governing  home  judgments      .    1445 

proof  of  jurisdiction  of  foreign  tribunals 144G 

how  far  necessary  to  plead  facts  showing  juri{i<liction,  when  rely- 
ing on  judgment  fusa  an  estoppel  or  justification      .        •        .    •     1446 

jurisdiction  of  foreign  prize  courts 144r> 

of  foreign  courts  on  ((uestions  of  lunrriii^'c  or  divorce     1447 

of  foreign  courts  over  real  property  in  tliis  country  .    1448 

what  plea  to  jurisdiction  of  foreign  court,  must  contain    .      1448,  1440 

foreign  judgments  repugnant  to  justice 1449 

or  obviously  erroneous  .        .        .        .       1449,  1450 

want  of  notice  of  foreign  suit 1450,  1451 

foreign  judgment n  in  rem,  when  conclusive  : —     .        .  .      1452 — 1454 

foreign  courts  of  Admiralty  on  questions  of  pri/u  .    1452,  1453 

foreign  sentences  as  to  marriage  or  divorce 1458 

as  to  guardianship 1454 

as  to  bankruptcy  and  insolvency  .        .        .    .     1454 

powers  of  guardians  strictly  local 1454 

effect  of  foreign  probates  or  letters  of  ndministmtiun       .        .    .     1455 

they  do  not  entitle  parties  to  sue  here 1455 

f oreign  judgments,  inter parteft^tehenjdettded  at  a  d* fence  : —    .         ,         1455 

1.  when  adverse  to  party  bringing  second  action  .        .        1455,1456 

2.  when  in  his  favour,  and  he  has  dccl.  ag.  on  orig.  cause  of  act.    1456, 1457 
foreign  judgments  inter  partes,  frhen  sued  upon  : —  .       1457 — 1462 

when  such  judgments  may  be  sued  upon 1457 

arc  they  conclusive  when  sued  upon  / 1458 

foreign  judgment  conclusive  if  it  comes  collaterally  in  question   .  1401 

does  not  merge  original  cause  of  action        .    .  1461 

4tdmisMihU\tg  and  effect  cf  proceedings  in  hunkrupfcg      ....  1462 

effect  of  order  of  adjudication •    .  1462 

of  publication  in  Gazette  of  ortler  of  adjudication  .        .  1462 

annulling  adjudication     •  1463 

of  ccrtific.  of  appointmt.  of  trustee 1463 

of  order  releasing  tnL<ttec •    •  1463 
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of  order  of  diecbftrge  of  bankrnpt HC3.  1K4 

of  passmg  epcc.  resolutn.  in  liqnidn.  bj  Brranecnient    .         .     .     1K4 

ot  proof  of  debt  by  creditor UU 

of  r^istiatioii  of  spec  mstiatn.  in  liqnidn.  by  amngement      .     IWI 

of  exnaord.  icsoL  in  case  of  composition    .         .     UU 

admifii.  and  cff.  under  old  »yst.  of  ang^ demnr.  and  plew  in  Chan.  I4C4.1KJ 

of  bills  in  ChancciT IK; 

of  pleadiniT' U  tvCLZrtn  law ]iC 

of  dc|»*i;iiiiit J4C 

of  tnlis  use  (c-aiCi  xmier  lutcqtleadcr  A:^s     .         .         .    1  itt 

trf  jcJLct'*  i.raurt )tc( 

uf  diaciwL:  :£  i.-fi'iui.m  mnmons  by  justices  .    1  ISA.  1M7 

■Jwfc.-i* 1«7 

<i  fir,.;iizis  ia  ■E-iuH  relating  lo  realty     .        ,         .  14(9— |4;i} 
n.O"!    c  ir.'i^aif  iyiae  by  probate  ,         .     ,    ||7it 

<i!  .,7  j^r-  I  am  ?'.ur  Li-»  Bd.  or  of  Loc.  Gov.  Bd,  on  qncK. 

i.ni  ■!. j:r  *!:.uni_  r~su_'<«l,  and  charg.  of  paaper«   1471. 1 J7: 
.i:  .ii'ii  i:iu:  icampH  jifixed  by  Commis.  of  Inland  Ber.       1471 

.c  iinu-.T^  units-  Jttii  EoLinnbered  Entalcs  Act   ,         .     .    1471 
..  ^mt-  .-..  1.  JL 1473,  u:i 


fA  triah  pLur- J  *  -a.  :a 

of  ntfe-fai^;*;  .£  Irr^c  i 

<A  t«nk-bc>.k&.  r 

of  diKcmeats  r^Ia; 

,rf  bf*k*  .jf  M^tr-.-p.  B^*-'  .j<  »-.; 

nf  regirteis  <j£  iii:;^   . 

•  >(  l(^-bookj  kept  onder  Ki;r<;caBl 

■  >l  regiscersoi 

of  mettr>puilun  C^magr  Ikcnccs 

•  •f  a»pjright 

'  >i  jrden  onder  ooatog.  diseases  *"'""*'*  Act 

■  <f  memorials  filed  by  banking  co-paitacrdiipi . 
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of  bcK^B  of  corporations 1484,  148.'> 

of  entries  of  proceedings  of  companies,  commibs.,  trustees.  &c.      .     148.'> 

mode  of  signing  books  of  proceedings         ....    148(1 

of  minutes  of  proceedings  of  municipal  corporations  .    .     1 48C 

of  loc.  bds.  under  Pub.  Health  Act.  1 875     1 487 
of  certificates,    (^ee  Certificates)      ....     13.->l— 1:173,  1487 

of  public  histories  and  chronicles 1487,1488 

of  local  histories,  peerages,  army-lists,  clergy-li.sts,  court -guides,  &c.  1488 

of  medical  registers 1361) 

of  law-lists 1370 

PUBLIC  RIGHTS,  reputation  admiss.  as  to.   (^ce  PHbl'te  ,$- O'en,  Interc^ft)  017— 5311 

PUBLIC  RUMOUR,  evidence  of,  when  admissible 494 

PUBLIC  SCHOOLS  ACT,  1868.    (See  Table  St,  31  &32  V..  c.  118  ;  see  also 
Endowed  SchooU) 

presumption  in  favour  of  requisitions  of 80 

PUBLIC  STORES,  posson.  of,  raises  presump.  of  guilt,  when        .        .        .341 
PUBLIC  WORKS,  in  Engl,  or  Ireland,  seal  of  commiss.  of,  judic.  noticed    .        13 

orders  of  commiss.  of,  how  proved 1347,1348 

PUBLIC  WORSHIP  REGULATION  ACT,  1874.     (See  Tahh'  St.  37  &  38  V.  c.  85) 

attendance  of  witnesses  under,  how  enforced 1084 

PUBLICAN.    (See  Victualler) 

PUBLICATION,  of  libel  by  agent,  when  principal  resiwnsible  for         .       130,  762 

of  former  libels,  when  admissible  to  prove  malice    .        .        .        .313,314 

mode  of,  in  action  for  libel,  evidence  of  animus  .        .        .        .       315,316 

of  by-laws  of  railway  company,  how  proved   ....        1382,1383 

PUNISHMENT,  witn.  not  bound  to  answer  questions  tending  to  subject  him  to     1223 

extent  of  this  protection 1223 — 1235 

docum.  tending  to  subject  witness  to,  he  is  not  comi>ellablc  to  produce     1233 

I'URCHASBR,  admissions  by  vendor  after  sale,  not  evidence  against    .       664,  665 

encouraged  by  owner  to  buy  land  of  another,  shall  hold  against  owner      707 

when  title  of,  cannot  be  disputed  by  vendor 711 

when  bound  by  judgment  against  vendor 1413 

tenant  agreeing  to  become,  does  not  surrender  his  lease  .        .    .      842 

of  property  in  his  own  name,  trustee  for  party  imying  purchase-money  849, 850 

exceptions  to  this  doctrine  of  resulting  trusts ^50 

PURCHASERS  PROTECT.  ACT  requires  registra.  of  life  annuit.  k  rent.-ohar.      939 
1»URCHASING  PEACE,  offers  made  for,  when  inadmissible    .        .  649,  665—667 

caution  respecting  such  offers 067,  668 

PUTATIVE  FATHER,  declarations  of,  inadmiss.  in  questions  of  pedigree  548 

competent  witness  in  affiliation  case  1141.1142 

PUTTING  OFF,  trial,    {ikic  PostjfonetnefU  of  Trial) 

counterfeit  coin.    (See  Chin) 

<2UAKERS,  affirmation  by woe, 

so,  of  persons  who  have  been  Quakers         .        .        .    1 166 

wliat  registers  of,  in  custody  of  Registrar-Gen 1268 

admissibility  of  registers  of  marriages  of i4j^ 

QUALIFICATION,  proof  of,  when  dispensed  with  by  opponent's  mlrniss.   671     673 

in  proceed,  agst.  persons  for  acting  witht,  proof  of,  lies  on  them  339—342, 345 

QUALIFYING  WITNESSES  to  give  evidence,  costs  of,  when  allowed         .     1042 

QUALITY,  allegations  of,  usually  immaterial 273 

warranty  of,  when  implied  in  sale  of  goods (>{j5 

QUANTITY,  allegations  of,  usually  immaterial 270 

QUARRELS,  admissible,  as  evid.  of  malice  on  indictment  for  munler  .        .      318 
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QUARTER  SESSIONS,  jurifidicUon  of,  in  criminal  mattcre      .        .        .    .    !«: 

may  amend  criminal  proceedings 2i3 

appeal  to  Qaeen's  Bench  from,  confined  to  qnestions  of  law    .        .    .       0> 

record  of,  in  criminal  matters,  how  proved 134 

on  removal  orders,  provable  by  book  of  Clerk  of  Peace    .    ,    131! 
judgment  of,  on  orders  of  removal,  when  conclnsive    .        .        .        .    l*<e 

when  not  conclusive  .  144i.  1U3 
certain  documents  deposited  among  records  of,  how  proved  .  1299.  I3n> 
attendance  of  witnesses  before,  how  enforced  .        .     1020 — HOI.  loss 

witnesses  attending  before,  privileged  from  arrest        .        .        .        .11:5 

QUEEN.    (See  Ciofvn,  Sorrreign) 

QUEEN  ANNE'S  BOUNTY,  returns  by  parson  to  governor  of,  admiR«..        .    UT: 

QUEEN'S  BENCH,  what  documents  must  be  filed  in      .        .         .  »,•?.-.,  93«.  liTT 

warrants  of  attorney,  and  cognovits 933, 1»36. 1277 

judge's  order  to  enter  up  judgment Oilo,  IWi,  I?77 

bills  of  sale  of  personal  chattels 1«3€.  liTT 

these  documents,  how  inspected       .        .        .        .  .        If  77,  I?7» 

appeal  to,  from  Quart.  Sess.  confined  to  points  of  law  .        .        .       a> 

QUEEN'S  PRISON,  handwriting  of  keei>er  of,  need  not  U»  proved  .        .    .       ±! 
that  it  is  situated  in  England,  will  be  jiulicmlly  noiii-etl      ...       27 

QUESTION.    (See  .l/wwm-,  Leading  QneftloH) 

confession  obtained  by,  not  inadmissible Tst* 

QUIET  ENJOYMENT,  covenant  for,  implied  in  leaj>c >C 

QUINTILIAN,  liis  advice  as  to  cross-examination 13»l 

QUI   SENTIT   COMMODUM,  SENTIRE   DEBET  ET  ONUS.  applicatic»n 

of  maxim  to  privies 1««7 

QUI  TAM  ACTION,  within  what  time  it  must  be  brought    ....?? 
defendant  admissible  witness  in 1141 

QUO  WARRANTO,  judgm.  of  ouster  In,  against  incumbent,  binding  on 

claimants  under  him 1 413 

inspection  of  documents  to  support,  when  allowed       ....    12^ 

RAILWAYS.    (See  Jt.  Stock  Cm.)  evid.  of  Geo.  Stevenson  re>i>ecting      .    .       77 
liabilities  of  provisional  committeemen         .        .        .        *        .       TiU.  7tC 

by-laws  of,  how  proved 1337.  133S.  1>2 

inspectors  of,  and  Commissioners,  can  enforce  attend,  of  witn.    .        .    lUi^ 

inRi)CCtion  of  accounts  of  railway  companies 1272 

of  other  books  of  such  companies        ....    if  7i>.  1271 
oixlers  and  documents  of  abolished  Commisa.  of,  how  provcil  .        .    •    IS* 

of  Board  of  Trade  respecting,  how  proved         .    IS» 
plans  and  books  of  reference  of,  deposited  with  Clerks  of  Pence  : — 

how  inspected 12Til — 1272 

how  proved 1349 

proof  and  effect  of  certificates  to  modify  construction  of  works  .        .    130 
modification  of  works  on,  how  authorised  by  certificates  .        .    .    19^ 

must  pay  surgeon  for  attend,  their  servant  though  verlially  cngageil   .      ^22 

RAILWAY  AND  CANAL  TRAFFIC  ACT.    (See  Table  St.  17  Jc  18  V.,c.31) 

contracts  under,  when  valid JW 

RAILWAY  COMMISSIONERS,  seal  of,  judicially  noticed        .        .        .    .        U 

signatures  of,  require  no  proof 13SS 

may  enforce  attendance  of  witnesses IIH 

may  send  notices  througli  post 155 

RAILWAY  COS.  SECURITIES  ACT,  1866.  (See  Tttblr  St.  2i»  i  3U  V.,  c  IW^ 

authorises  inspection  of  Comp.'s  books  in  certain  cases        .        .  127t) — 1272 

RAILWAYS  REGULATION  ACT,  1871.    (See  Tabic  sSt.  :U  &  35  \\  c.  78) 
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BAPE,  boy  under  14  cannot  commit 121 

or  an  assault  with  intent  to  comniit  .        .        .      121 

may  be  principal  in  second  dcjn'cc       .        .        .    .       121 

girl  under  12  cannot  consent  to  sexual  intercourse       .        .        .        .121 

consent  of  girl  between  12  and  13  reduces  felony  to  misdemeanor       .      12  L 

on  trial  of  such  misdemeanor,  cost 8  of  witness  may  be  allowed    .   1048,  1049 

presumptive  evidence  against,  anecdote 219 

acriuittal  of  prisoner  ns  principal  in,  no  bar  to  indict,  for  aiding  others    1421^ 

acquittal  on  charge  of,  no  liar  to  indict,  for  assault  with  intent       1428,  1429* 

wife  competent  against  husband,  indicted  as  ac'ccssory  to,  on  her        .     1151 

recent  complaint  by  prosecutrix,  how  far  admifei»ible        .        .        .  487,  497 

bad  character  of  prosecutrix,  admissible  to  impeach  her  veracity         .      331 

when  specific  immoral  acts  of  proticcutrix  may  \)C  provetl       331,  1211 — 1213 

prosecutrix  may  Ixj  cross-examinctl  as  to  immoral  conduct  .        .  1211 — 1213- 

KASURE.    (See  Alteration) 

KATE,  cannot  Ije  primarily  proved  without  production  of  rate-book  .  .  372 
inspection  of,  when  demnndable,  and  how  obtnineil  .  1258,  1260,  1261 
when  action  lies  against  just,  for  i^huing  diftrc***  warrant  on  invalid    1397 

KATE-BOOK,  how  proved 372,  1337 

admissibility  and  effect  of 1512 

RATEABLE  ABATEMENT  of  legacies,  doctrine  of 174 

JtATED  INHABITANTS.     (Scfe  Jnhabitantit) 

KATIFICATION  after  full  age  of  promise  by  infant,  is  void.  (See  Infant.)  912 
of  unauthorised  act  of  agent  by  principal,  cffwt  of      .        .        515,  827,  92(»' 

KEADING  OF  DOCUMENT,  rule  as  to  reading  whole  .  .  .  615—619,  941 
by  witn.  to  refresh  his  memory.     (See  Memonj)           .        .  1179 — 1187 

by  opponent,  when  he  must  put  it  in 1185 — 1187 

READY-FURNISHEl)  HOUSE,  what  is  implied  in  demise  of      .        .        .      98:5- 

KEAL  PROPERTY  LIMITATION  ACTS,  1833,  1874.     (Sec  TahU'  St.^Sc  4 
W.  4,  c.  27,  and  37  &  38  V.  c.  57,  and  Liinitat'wntt) 

RE^VLTY,  presumption  as  to  ownerfihip  of,  from  {K)s.<e88ion  .  .  .  .141 
in  contracts  for  sale  of,  what  incidents  are  annexcil         .        .        .  981,982 

in  demise  of,  what  incidents  arc  annexed 982 

in  this  country,  how  affectc<l  by  foreign  judgments  .        ,        .    ,     1448 

will  affecting,  provable  by  probate,  when      ....  1468 — 1471 

REASONABLE,  belief,  care,  cause,  hours,  notice,  suspicion,  time,  how  far 
questions  for  judge  or  for  jury.     (See  Vitnctionn  of  Jmlgc  and  Jury) 
time,  presumption  as  to,  when  contract  is  silent I86< 

REBUTTING  AN  EQUITY  means  the  rebutting  presumptions  raised  by 

equity  against  apparent  intention  of  instrument  .        .        .    .     102.'i- 

instances  of  such  presumptions  :— 
legacies  not  cumulative,  when  sums  and  motives  corrc8ix>nd    .        .    .     \Qi2\V 
against  double  portions,  when  child  provided  for  by  settlcm.  and  will    1024 
that  portionm.  of  legatee  by  parent  is  ademption  pro  tanto  of  legacy  .     1024 
that  debt  due  from  testator  is  satiKfietl  by  legacy  ....     1024 

that  purchaser  is  trustee  for  partj*  {paying  purchase-money  .  .  ,  1025- 
parol  cvid.  and  declons.  of  intention  admiss.  to  rebut  an  equity  .  .  1023 
may  be  met  by  counter-i>arol  cvid.  to  fortify  presumption       .        .    .     102.*>- 

but  such  evidence  inadmissible  in  first  instance 1025- 

distinetion  between  legal  presump.  and  nilcs  of  construction  1026, 1027 

the  former  may  be  rebutte<l,  and  if  so,  supported  by  {tarol  cvid.  •    1027 

with  the  latter  no  evidence  receivable  on  cither  side        ,        .        •    .    1027 

KECALLINO  WITNESSES,  judge  has  discrctionarj- i)owcr  of  .  .  .  1243 
when  he  will  exercise  Mich  power •121  :k 
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RECALLING  WITNESSES— cwi/;««a/. 

when  not 1243 

RECEIPT,  thirty  years  old  requires  no  proof 1« 

though  given,  oral  evidence  of  payment  admissible  .  .  .  .  377 
in  general  only  prim&  facie  evidence  of  payment  .       .     ti2.',719,W< 

when  conclusive  evidence .   .    7ii7 

of  payment  indorsed  on  mortgage,  effect  of  in  certain  cases  .  .  ^' 
of  i>ayment  indorsed  on  deed,  not  an  cstop})el  .       .       .   .    lU 

aliter,  if  i)aymcnt  stated  in  operative  yMrt  of  deed       .  .      .    11! 

unbtami)ed,  may  be  consulted  to  refresh  memory 11^ 

of  goods,  what  will  take  case  out  of  St.  of  Frauds  .  .  .  ^7^-4^' 
for  laist  quarter's  rent,  prim&  facie  evid.  of  antecedent  ])aymGnt3  .  W 
of  pt.  paym.,  indorsed  by  payee  on  bond  or  8j>ecialty,  effect  of,  on 

St.  of  Limit '    .       .     i:7,5.^5-:?l 

on  bill  or  note,  effect  of,  on  same  Stat    .      .    >* 
by  decea.  agent,  A:c.,  when  admiss.  as  agst.  interest.  (See  Intrre^t)  j78->' 

RECElS'ER,  entries  against  interest  made  by  deceascil,  admissible  .  .  ^''^ 
how  far  necessary  in  such  case  to  prove  a})iK>intment  .  .  .  .  ^^ 
of  stolen  proiMjrty ,  not  affected  by  confession  of  thief  .        .       .      .    '^^^ 

how  far  affected  by  acquittal  of  thief        .       .   .  1^'' 
acquitted  of  receiving  goods  from  A.  B.,  may  }}c  indicted  for  receinng 

goods  generally 1^ 

luai'ricd  woman  cannot  be  convicted  of  receiving  from  husband  .  .  1^ 
possession  of  other  stolen  proi)erty,  how  far  cvid.  agaiust  .  .  .  ^'^ 
previous  con  notion  of  fraudulent  offence,  when  evidence  agaim^     361 3<3 

guilty  knowledge  of,  when  presumed 311.  Sli 

count  for  receiv.  stolen  prop,  may  be  joined  with  count  for  steal.  309,  SP 
ap)x>iuted  by  foreign  court,  whether  i-ecogiiised  here   .        .       .      .  1W8 

RECENT  COMPLAINTS,  proof  of,  how  far  admissible     ....  4?",  ^ 

RECENT  POSSESSION  of  stolen  proiKsrty  raises  presumption  of  guilt      .    W 

such  ])resnmption  sometimes  ei-roneous '^'^ 

what  amounts  to 154, 1** 

RECIPROCITY,  necessary  element  in  estopiiel  ....  li:»,6lM,  1<« 
rule  of,  when  testimony  given  in  former  trial,  tendered       .       .    41'.*!^ 

RECITALS,  in  deed,  how  far  i>arty  estopiied  by         ....       113-115 

when  evidence  of  meaning  of  words  in  deeds ^ 

in  writs  and  warrants,  when  unnecessary 1* 

admiss.  and  effect  of,  in  statutes  and  proclamations    .        .       •    I*^'  1^' 

in  private  Acts 1^ 

in  judicial  documents 1471 H^ 

in  family  deeds,  as  evid.  in  cases  of  |iedigree    .    ^ 

in  deeds  and  leases,  as  evid.  of  reputation     .  .    ^ 

of  deeds  in  other  deed,  when  waiver  of  calL  attest,  witn.  to  fonner  1536.133. 

when  formal  may  be  contradicted  by  parol 963, » 

RECOGNITION  of  relationship  by  family  conduct,  admiss.  in  pedig.  cases  .    *1 

of  unauthorised  acts  of  agent  by  princijial ??7.  ©» 

of  official  charac.  of  opjionent  by  treating  him  as  entitled  thereto   670-473 

RECOGNISANCE,  witn.  made  to  attend  by.  (See  AttcH^.  of  Mltnr$f)  102M«« 
within  what  time  debt  or  scire  facias  ui)on,  must  be  brought  .  .  ^i*^ 
taken  out  of  St.  of  Limit,  by  writ,  ncknowlcdg.  or  part  jiaym.    .     5lf7, 51* 

RECOLLECTION.    (See  J/i?w<»ry) 

RECORD  OFFICE,  in  England  or  Ireland,  present  rei)ositories  of    .      1247, 124^ 

seal  of,  judicially  noticed      ,        , •     ' 

enumeration  of  records  deposited  in 124M3'' 
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BECORD  OFFICE— w»/i«m/. 

regulation  as  to  insjiection  of  them 1246, 1247 

fees  for  such  insiKiction,  now  abolished 1247 

have  the  public  a  right  to  in8})ect  them  .' 1247,  1248 

records  in,  how  proved 1285 

when  subp.  dnccs  tecum  will  issue  for  production  of  records  in    .        .     1285 

BECORD  OF  TITLE  OF  LANDED  ESTATES  COURT  IN  IRELAND, 

seal  of,  judicially  noticed 11,12 

RECORD  OF  TITLE  ACT,  IR.,  18G5.    (Sec  Itthh  St.  28  k  29  V.  c.  88) 

RECORD  OFFICE  OF  SEAMEN.     (Sec  Seaman) 

RECORDS,  when  amendable  in  crimioal  cases.    (See  Amendment)        ,  242 — 246 

inactions 223—241 

inspection,  proof,  admisn.,  and  effect  of.     (See  Pub,  Itee,  ,S'  Doeum*.) 

of  courts  of  justice  are  presumeil  correct 102,  103 

jury  cannot  examine,  to  give  0[)inion  as  to  crasureH    ...         .60 
on  indict,  for  stealing  or  destroying,  unnecese.  to  allejjc  property       .      280 

RECORDERS  are  restrained  from  trying  what  offences    .        .        ,        .    .    1437 

RECRIMINATION,  how  far  allowetl  in  dibcrediting  witnesses     .        .        .1240 

RECTOR.     (See  Par»on) 

RE-EXAMINATION  of  witnesses.     (See  lI'/Y/imrjr) .        .        .        .      1240—1243 
of  accused  by  justices  may  be  ixjutponcd  for  a  reasonable  time    .        ,  47,  48 

REFEREE.     (Sec  Arbitrator,  Attendanee  of  Witneiutc*) 

REFERENCE.     (Sec  Award)  by  one  instrument  to  another,  effect  of  857,  858 

by  signed  letter  to  mem.  of  agreem.,  satisfies  St.  of  Fraud^«,  when        .      857 

by  will  to  other  writings,  effect  of 891,1012 

to  third  person  for  information.     (See  AdmiMionM)         .        .        .     .      639 

REFORMATORY  SCHOOLS,  certificate  of,  how  proved       .        .        .  1358, 1369 

rules  of,  how  proved 1346 

warrant  of  detention  in,  how  proved     ,        .     1348 

REFORMATORY  SCHOOLS  ACT,  1866.     (See  Table  St,  29  Jt  30  V.  c.  117) 

REFORMING  WRITINGS,  when  action  lies  for 9r.l,952 

REFRESHING  MEMORY  of  judge,  as  to  mattcre  judicially  noticed   .        .        30 

of  witness.     (See  jl/rw/»ry)      .        .        .       1179 — 1187 
of  ex|)ert.    (See  Exjicrtsy  Jfemort/)   .        .1195—1197 

REFUSAL.     (See  Denmnd  and  nefuml) 

REGISTERS,  public,  what  are 1329—1331 

what  are  not 1326—1329 

ins|)ec.  of,  when  allowetl.  (See  PHblic  lU'cord»  S;  Docum»,,  (^^*P*j)  1266—1273 

entries  in,  how  provetl ,        .  396,  1331—1351 

why  admissible 1226 

admisKibility  and  effect  of 1478—1484 

of  births,  baptiRmn,  marriages,  deaths  and  burials.    (Sec  those  Titles) 
under  Burials  Act,  1861,  only  cv.  of  l)urials  entered  therein    .        .    .    1480 

how  proved 1340 

of  marriages  in  Ionian  Islands  now  dei)06.  with  Rcgistrar^Gcn.       1268,  1269 

of  meiiical  men,  admissibility  and  effect  of 1369 

of  pharmaceutical  chemists,  and  chem.  and  druggists,  how  proved      .     1^169 

of  sea  finhing  boats,  admissibility  and  effect  of 1483 

of  BritiHh  ship,  admissibility  and  effect  of 1482 

of  licenses  under  Licensing  Act,  proof  and  effect  of    .        .        .         .1341 

REGISTER-OFFICE,  seal  of,  judicially  noticed 13 

affidavits  used  in,  when  taken  or  sworn  abroad,  how  prove<l        .        .        21 
registers  of,  how  pn)ve<l 1339,1340 

REGISTRAR  OF  BANKUUI»TCY  COURT,  sign,  of,  judicially  notice<l       .        22 
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REGISTRAR  OF  COUNTY  COURTS.     (8ee  CoNntjf  Courts) 

REGISTRAR  OF  DESIGNS,  seal  of,  jmlicially  noticed.     {Sec  Degi^tu)       .       \l 

REGISTRAR  IN  LUNACY  may  give  office  copies  of  what  documents  .    1S47 

REGISTRAR  OF  SEAMEN.    (Sce*^«//WH) 

REGISTRATION.    (See  JSnrolment,  CrrtijicaicM) 

of  assarances  of  lands  in  Ireland,  seal  of,  judic.  noticed  .  .  .  .  13 
of  life  annuities  and  rent-charges,  when  necessary  .  .  .  .  93f 
of  deeds  and  ^vills  in  Yorkshire  and  Middlesex,  permissirc     .         .    939,  ^f*^ 

how  proved 13T3 

of  companies  under  old  Joint-Stock  Cos.  Act,  how  proved       .         .     .     377 
of  clia|)els  for  marriage:^,  when  presumed     .        .        .         .         .         .1^7 

of  trade  marks.     (See  Trade  Marhs  IfrglMralwn  Act)    .         .         .     .    130 

medical  men  must  prove,  when •        .    .      IK* 

can  prove,  how 130 

REGISTRATION  OF  BURIALS  ACT,  1864.     (Sec  Jiurlah  Act,  1864) 

REGULARITY,  presumed  from  lapse  of  time 144.142 

with  respect  to  judicial  and  official  acts         .     l.'VG— lO 
with  Tcsiiect  to  what  ])rivate  acts      .         .         ]<k>— IM 
REGULATION  OF  RAILWAYS  ACT,  1873.     (See  36  &  37  V.  c.  48) 
REGULATIONS.     (See  llulefi) 

issued  by  the  Crown,  Privy  Council,  or  any  PrinciiMd  Departm.  of 

Oovemm.,  how  proved 1280— 1>3 

REJECTIONof  evidence  by  judge  improi>erly,  effect  of         .        .         .  1S.';8, 1S3I 

the  evidence  should  be  foimally  tendered  to  judge 1S9 

RELATIONS,  declarations  of  deceased,  admiss.  in  matters  of  podlgroe       rk4(>— SIS 

parol  evidence  of  what  testator  meant  by,  inadmissible  .         .         KKQ,  l<IH 

RELATIONSHIP  of  declarant,  neceKsary  in  matters  of  pedigree  .         .        .     34* 

must  be  proved  by  evidence  independent  of  declaration .        .         .    .      244 

questions  of,  are  matters  of  i)edigTee 245 

recital  of,  in  private  Act,  cogent  evidence  of  pedigree  .  .  .  .  1  jjff 
witnesses  not  incompetent  by  Scotch  law  on  ground  of        .         .         .    lli< 

RELEASE  by  nominal  party,  effect  of,  on  real  i)arty C5 

remedy  of  real  party C; 

by  bankrupt's  partner  when  void 0^X  631 

RELEVANCY.     (See  Issue,  Collateral  FaeU) 

what  latitude  as  to,  allowable  on  ciotw-cxam.     (Sec  mtnesse*)      1:?«»7 121* 

RELIEF,  effect  of  giving,  as  to  settlement  of  pauper €74 

RELIGIOUS  BELIEF,  unnecessary  in  witncKS.     {\>e^  C^tmpcteney)        IlfiO^lliC 
RELIGIOUS  WORSHIP,  certificate  of  registration  of  places  of    .         .    1339, 13» 

number  of  places  of,  for  dissenters    .         ,         .     .    iMi 
REMAINDER-MAN,  not  affected  by  atlmiwsious  of  tenant  for  life         .         .      oj; 

title  of,  must  be  evidenced  by  deed .      ^l7 

when  judgment  for  one,  evidence  for  party  next  in  succession    .         .1415 

REMAND  of  accused  by  justices,  limited  to  what  time 47,4* 

RE  MANET,  when  cause  made  a,  subpoena  must  be  re-scaled  and  i^e-servcd    .    1CS3 

REMOTENESS,  of  evid.  ground  for  rejecting,  when «« 

REMOVAL.     {^^  Settlement  of  Paupers) 

grounds  for  quashing  order  of,  may  be  shown  by  parol        .         .        .    KIC 

ord.  of,  unappcal.  agst.  or  confirm,  on  aj>pl.,  conclu.  agst.  strangers  14Ci5, 144S 

as  to  all  facts  stated  in  it,  necessary  to  decision  .        .        .    \^ 

quashed  on  appeal,  conclus.  betw.  contend,  parties  alone       1443«  1444 

and  only  as  to  point  that  appellants  were  not  then  boond 

to  receive  pauper 1444 

when  not  a  bar  to  a  second  onler  of  removal  .        .        ,    .    1442 


INDEX. 


1727 


PAGE 


1442 
1438 
1438 
1311 


1322 
18G 
12() 
141 
808,834 


.  184 
.  676 
.  44,  45 
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HEMOYAL— continued. 

effect  of  entry  by  sessions  that  ord.  is  quaahed  *'  not  on  merits  * 
may  be  defeated  by  showing  M'ant  of  jiuisdiction  in  justices 

e.  g.,  by  showing  no  complaint  by  parish  officers 
provable  by  book  of  Clerk  of  Peace        .        •        .        • 
REMUNERATION.    (See  Attend4ince  of  Witneisen) 

RENEWAL  of  writs,  how  proved 

RENT,  presumption  from  payment  of  last  quarter's       .... 
payment  of,  not  conclusive  admission  of  landlord's  title 
receipt  of,  when  and  how  far  proof  of  reversioner's  title 
acceptance  of,  when  confirmation  of  invalid  lease    . 

after  expiration  of  old  lease,  raises  presumption  of  new 

tenancy  from  year  to  year 

whether  demand  of,  is  waiver  of  notice  to  quit,  is  question  of  fact 

within  what  hours  demand  or  tender  of,  must  be  made 

amount  of,  cannot  be  proved  by  parol,  when    .... 

within  what  time  action  for,  must  be  brought       .... 

suing  or  distraining  for,  when  waiver  of  forfeiture  . 

stated  in  memdm.  of  lease  cannot  l>c  varied  by  contcmp.  oral  agi*ccm.       961 

apportionment  of 169 

RENT-CHARGE,  copy  of  deed  grant,  how  obt.  by  party  liable  to  pay  it    1510,  151 1 

must  be  registered  in  Com,  PI.,  when 939 

REPAIRS,  landlord  not  bound  to  do,  without  special  contract  .        .        .    .      983 
not  done  by  landlord  under  contract,  will  not  justi.  tenant  in  quitting      983 

lease  in  Irel.  implies  agreem.  by  tenant  to  do 983 

certified  under  Eccl.  Dilap.  Act 1367 

REPINE ADER,  will  be  ordrd.  by  ct.,  where  judicial  admiss.  made  V>y  mistake      700 
REPLEVIN,  landld.  or  person  in  whose  right  cognis.  made,  bound   by 

judgment  in 1412 

judgment  in,  for  plaintiff,  bar  to  action  of  trespass,  when       .        .        1419 

in  action  of,  special  damages  recoverable 1419 

judgment  in,  for  deft,  on  non-tenuit  to  avowry  for  rent,  effect  of  ,    .     1420 

within  what  time  action  for,  must  be  brought 88 

lx>nd  now  granted  by  registrar  of  Cy.  Ct  and  exempt  from  stamp  .    .     1537 
jurisdiction  of  sheriffs  with  respect  to,  has  ceased        ....     1537 

REPLY,  practice  as  to  calling  evidence  in 350—353 

when  plwntiff  or  prosecutor  entitled  to         ....      353,354,1221 

when  Attorney-General  entitled  to 354,  355 

this  privilege  of  Attorney-General  inexpedient  ....  355 
person  refusing  to,  on  question  put,  how  far  evid.  of  acquicsceucc  6S1 — 683 
to  inquiries,  how  far  admits,  to  i>rove  search  for  document .        .       389,  3IK) 

for  witness       422,  454,  455,  494 

for  attesting  witness  1540.  1541 

to  prove  denial  by  bankrupt       .        ,    .      494 

REPORTS  of  inspectors  under  Companies  Act,  how  proved    ....     1343 

of  Commissioner  or  Surveyor  Gen.  of  Woods  and  Forests,  how  j)roved     1285 

REPOSITORY.    (See  Cmtody) 

RK  PRESENTATION,  when  law  will  infer  malicious  or  f  raudl.  intent  from  false 
re«(pocting  credit,  &c.,  of  another,  must  be  by  writing  signed 
acted  upon,  when  it  operates  as  an  estoppel.    (See  AdmxMiomt)      .  700 
of  a  dnuxlatic  piece,  what  constitutes,  question  for  jury    .        .        .    . 
RKPRESENTATIVE.    (Se6  Agent,  Executor,  Adminutrator) 
REPUTATION,  when  admiss.  as  to  character  of  i>arty.    (See  Character)  319 


100 

913 

712 

60 


of  witness.    (See  Cliaracter) 
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REPUTATION— r<w*fi»w/»J. 

to  prove  marriage,  admissible ISO,  4M 

cxcei)t  in  cases  of  adulterj,  and  on  indictment  for  bigamy  180, 181, 4M 

in  matters  of  public  and  gen.  interest.  (See  Pttbllc  arid  Gm.  Int.)  .  517-^ 

in  matters  of  pedigree.    (S?ec  Pedigree) r»40-^ 

when  original  evidence 4W 

verdicts,  judgm.,  decrees,  &c.,  when  admiss.,  as  in  nature  of     o:)l— C*^,  IM 

awards  inadmissible  j33. 146^ 

RES  GESTAE,  what  constitute.    (See  Heansay) » 

question  for  judge 09 

what  declarations  and  acts  admissible  as  part  of  ...     499— j^ 

even  as  evidence  for  declarant M.7>\ 

declons.  accompany,  acts  erid.  of  declarant's  knowL,  belief,  or  intent     >>I 

but  no  proof  of  the  acts  themselves       .   .    j^I 

declarations  accompanying  irrelevant  act  inadmissible         .       .      .    jOC 

the  declons.  and  acts  must  illast.,  or  be  connected  with,  the  main  fact    j>6 

need  not  be  contemix)raneous  with  it SOS 

but  narratives  of  past  events  inadmissible 5^ 

RES  INTER  ALIOS  ACT^.  (See  Collat.  FacU,  luue),  inadmiss.      296-299,  \^ 

RESCINDING  WRITINGS,  when  action  for,  lies 951, >2 

RES  JUDICATA.    (See  PHhlic  Records  and  Documents) 

RESOLUTIONS,  read  at  meetings,  can  be  proved  by  parol    .  .      .    377 

published  in  newsimpers,  cannot 371 

passed  at  meetings  of  corix)rations,  when  admissible     .        .       .      .  'i*^ 

passed  at  meeting  of  creditors,  how  proved 1^7 

RESTITUTION  of  conjug.  rights,  effect  of  wife's  confess,  of  adult,  in  wiit  for    «* 

RESTRAINT,  admissions  made  under,  when  admissible     .        .        .       .  6<JS,W* 

IlESULTING  TRUST.     (See  Tru«tjt) 849-$51. If- 

RETAINER,  regular,  not  neccs.  to  [irotect  commonons.  betw.  solicitor  &  client  77n 

of  solicitor  by  corporation,  must  be  under  seal *•• 

RETURN  by  sheriff,  when  conclusive  as  against  him  or  bailiff         .       .   .    ^'' 

when  not 71* 

by  pai-son  to  Governor  of  Queen  Anne's  Bounty  admissible       .   .  R*^ 

REVENUE.    (See  Jnland  Pevenue) 

REVENUE  CAUSES.     (See  Exchequer) 

REVERSAL,  judgment  defeated  by  proof  of U*^ 

REVERSION  must  be  evidenced  by  deed ^1* 

title  to,  when  proved  by  receipt  of  rent        .        .     ^   .        ,       .      141.  lii 

dealings  with,  formerly  regarded  with  suspicion  by  Ct.  of  Clianceir  .    1* 

this  rule  in  Eq.  abolished  by  stat 1* 

verdict  for  or  agst.  tenant  for  life,  no  evid.  for  or  agst.  reversioner.   .  R^* 

not  affected  by  admissions  of  tennnt  for  life *^ 

REVISING  BARRISTER,  attendance  of  mtnesses  before,  how  enforced  lOSK  1»* 

notice  of  appeal  from,  must  be  in  writing,  signed  .        .       .      .    '^ 

orders  and  decisions  on  appeal  from,  how  proved 1^ 

.    ^ 

.    1^ 

.    JC* 

.   I£4 

.   \^ 

leiifi" 

1057-103 


REVIVAL  of  will,  how  effected 

REVOCATION,  of  will,  how  effected.    (See  Mill)    . 

when  pi-esumed 

how  it  differs  from  ademption  of  legacy   . 

of  probate  or  letters  of  administration,  how  proved 

effect  of 

onus  of  proving,  on  whom  it  lies  '..... 

voluntary  settlement  should  contain  power  of. 
REWARD,  when  allowed  for  activity  in  apprehending  felons 
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BIGHTS,  incorporefti,  must  be  evidenced  by  deed 817 

how  affected  by  St.  of  Limit 90 — 92 

what,  proyable  by  reputation        .        .        .        .        .        .        •     521 — 523 

what,  not  provable  by  reputation 523,  524 

are  private  prescriptive,  provable  by  reputation  ? 524 

mere  private,  not  provable  by  reputation 525 

proof  of  exereise  of,  not  necessary  to  let  in  evidence  of  reputation     527,  528 

public,  may  be  disproved  by  reputation 523 

of  public,  to  inspect  records  in  custody  of  the  Master  of  the  Bolls       .    1247 

to  inspect  and  copy  records  of  superior  courts  .        ,        .    .    1252 

of  inferior  courts       ,        .        ,    1257 

BIOHT  OF  ACTION,  when  presumed 100 

BIGHT  TO  BEGIN.    (See  Onus  Prohaml'i) 346—350 

on  the  hearing  of  appeals  in  Equity  appellt.  used  to  begin      .        .    .      346 

BIGHT  TO  BEPLY.     (See  Onus  Prohandi,  Ki'ply)       ....     353—355 

BIGHT  OF  COMMON.    (Sec  Comm4>n) 

BIGHT  OF  "WAY.    (See  Way) 

BINGS,  inscription  on,  evidence  in  cases  of  pedigree 554 

BIOT,  on  indictment  for  riotously  demolishing  houses,  churches,  machinery, 

&c.,  place  must  be  proved  as  laid 268 

on  trial  of,  costs  of  witnesses  may  be  allowed 1048 

BITE  ESSE  ACTA,  presumption  as  to.    (See  Presumption)         ,        .      156—162 

BIVEB,  presumption  as  to  right  of  soil  of 135 

may  be  rebutted  by  evidence  of  acts  of  ownership  in  other  parts  of   301,  302 

BOAD.    (See  Uighway)  order  of  Js.  for  diverting,  is  a  judgment  t»  rejth      .    1402 

how  far  concl.  on  indict,  for  non-reiMiiring    .        .    1407 

when  verdicts  and  judg.  evid.  of  reputation,  as  to  liability  to  rex^air     .    1408 

law  of  the,  judicially  noticed 7 

BOBBEBY,  on  trial  for,  dying  declarations  of  party  robbed  inadmissible     .      60<> 

acquittal  for,  bar  to  indictment  for  assaulting  with  intent  to  rob         .    14:M 

for  larceny 1431 

is  an  acquittal  for  lareeny  a  bar  to  indictment  for  ?      .        .        .   1431, 1432 

on  indictment  for,  prisoner  may  be  convicted  of  lareeny         .        .    .      257 

or  of  assault  with  intent  to  rob        .        .        .        ,      259 

not  a  local  offence 268,  269 

can  married  woman  be  convicted  of  ?    .        .        .        .        .        .     197 — 199 

depositions  taken  on  charge  of  assault  and,  admis&  on  trial  for  murder      416 

BOLL  OF  SOLICITOI^,  inspection 1274 

BOLLS.    (See  CouH  IMlft,  Master  of  the  BolU) 

BOMAN  CATHOLIC,  how  sworn  in  Ireland 1164 

bishop  can  prove  matrimonial  law  of  Home 1 108 

priest,  confession  to,  not  privileged 770 — 772 

KOUTINE.    (See  Course  of  Office  or  Buthie^s) 692—604 

ROYAL  PALACES,  privileges  of,  judic.  noticed 4 

llOYAL  PBOCLAMATIONS.    (See  Proclnmat'wns) 

ItOYAL  SIGN  AL^NUAL,  whether  judicially  noticed 23 

certificate  of  Sovereign  under,  inadmissible 1487 

ItULES  of  superior  courts,  when  judicially  noticed 28 

when  presumed  to  be  reversed       .        .        .        .156 

provable  by  office  copies 1290 

of  equity,  when  judicially  noticed.    (See  Chancery  Division)      ,        ,         4 

conflicting  with  rules  of  law,  must  prevail 4 

of  law,  to  be  explained  to  jury  by  judge 34,  36 

of  pleading.    (See  Issvey  General  Issuer  Judicature  Acts,  Pleadings) 

6  s 


1730  INDEX. 

ff 

TAGS 

of  inferior  courts,  how  proyed 1323 

of  late  Insolvent  Debtors'  Court,  how  proved 1323 

of  late  Poor  Law  Board  and  of  Local  Govcrnm.  Board,  how  proTed  1276,  12S3 

of  practice  of  Bkrptcy.  Ct.,  judicially  noticed 29 

made  under  Bptcy.  Irel.  Amend.  Act,  1872,  judicially  noticed  .  .  29 
under  Gas  and  Water  Works  Facilities  Act,  1873,  judi.  noticed  S9 
under  The  Naturalization  Act,  1870,  how  proved        .        .         .    I2SI 

under  The  Prison  Act,  1877,  how  proved 12^1 

under  the  Land  Transfer  Act,  1875,  judicially  noticed       .        .       19 
under  Landlord  and  Tenant  (Irel.)  Act,  judicially  noticed  .       29 

of  Volunteer  CJorps,  how  proved 1S46 

of  reformatory  schools,  how  proved 13tf 

of  industrial  schools,  how  proved 134C 

of  loan  societies,  how  proved IStf 

of  friendly  societies,  how  proved 13« 

of  building  societies,  how  proved IStf 

of  savings'  banks,  how  proved 1338, 1339 

of  coal-mines  and  collieries,  and  certain  factories,  bow  proved    .        .    I3S4 

of  water  companies,  how  proved 13^ 

of  Incorporated  Law  Society,  how  proved 13S4 

for  preventing  collisions  at  sea,  and  respecting  lights,  fog-signals,  steer- 
ing and  sailing,  how  proved 7,  1344, 1343 

presumpt.  of  wilful  default,  if  dam.  caused  by  non-ob^er.  of  these  rales  7. 213 
of  evidence  enforced  in  foreign  courts,  not  recognised  here  .  .  63— G 
of  construction,  how  they  differ  from  legal  presnmp.   .        .        .    H>26, 1«>S7 

RUMOUR,  evidence  of,  when  admissible   .  4M 

RUNNING  BLOCKADE,  presumption  from 124 

RUNNING  DOWN,  in  cross-actions  for,  verdicts  sometimes  for  lx>th  plaintiffs  14S3 
SACRILEGE,  proof  respecting  place  must  correspond  with  allegations    .    .      365 

SAILING  RULES,  how  proved 7, 1345 

SAILOR.    (See  Seaman) 

SALE,  what  must  be  by  writing  under  St  of  Frauds.    (See  Sf.  of  Fmnis) 

of  goods  through  a  broker,  what  is  best  evidence  of    .        .         .       379 — 3S3 

in  a  London  shop,  is  sale  in  market-overt S 

what  incidents  annexed  by  common  law  to  contracts  of  .         .  ^i SiST 

when  pawnee  has  implied  power  of 991 

a  lien  gives  no  right  of ^    .        ,         .    .      9*1 

of  ship  must  be  by  bill  of  sale.    (See  BiU  of  Sale) sji 

bill  of  sale  of  personal  chattels  must  be  filed  in  Q.  B.,  when  .         .      991 

SALE  OF  INCUMB.  ESTATES,  seal  of  former  Commiss.  for,  judic,  noticed        12 

SALVORS  must  prove  dereliction,  how flS 

cannot  claim  more  than  a  moiety  of  property  saved  .  .  .  .  214 
presumed  to  have  done  their  duty  though  the  vessel  lost  or  injured     .      213 

SAMPLE,  effect  of  sale  by 9$; 

8ANCH0  PANZA,  his  judgment  in  a  case  of  rape J15 

SANITARY  AUTHORITIES.    (See  UeaUli) 
SANITY.     {See^Iruajiity,  Lunacy,  Lunatic) 

presumed  till  contrary  proved 201^  g| 

canaman*8acquaintancesexpresstheir  opinions  respecting  his!    .     .    119 

opinions  of  physicians  admissible  respecting 1 139 

letters  to  party  inadmiss.  to  prove  his,  unless  acted  npon  by  him        401,  4SS 

aliter  in  Eccles.  Courts Uj 

is  a  coroner's  inquest  admissible  as  to  ? 140IX  14tt 
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of  testator,  how  far  probate  evidence 1404 

SATISFACTION,  pieces,  how  attested.    (Sec  Warrant  of  Attorney)   .      934,  1630 

judgm.  witht.,  aget.  one  jnt.-deb.,  may  be  plea.  &  prov.  in  hax  by  another  1414 

jndmt.  with,  agst.  joint  and  several  debtor,  may  be  pld.  as  estop,  by  other  1415 

of  debt  by  legacy,  when  presumed 1024, 1025 

SATISFIED  TEEMS,  outstanding,  when  determined   ....        161,  162 

SAVINGS'  BANKS,  rules  of,  how  proved 1338,  1339 

SCALE  OF  COSTS  allowed  to  witnesses  in  civil  cases  ....  1037—1041 

in  crim.  cases     .        .        .      1061 — 1067 

SCHEDULE,  omission  by  insolv.  of  debt  from,  admission  that  it  is  not  due      673 

indict,  of  bkpt.  for  omission  from,  when  no  bar  to  2nd  indictment     .    1429 

SCHOOL  BOARDS,  inspection  of  books  of 1269,  1270 

minutes  of  meetings  of 1485 

SCHOOLS,  ENDOWMENT,  (See  £ndmved  SehooU  Act)  com.  of,  may  enforce 

attendance  of  witness 1110 

schemes  for,  presumed  duly  made 86 

SCHOOLS,  INDUSTRIAJi  AND  REFORMATORY. 

certificates  of,  how  proved 1368 

order  of  detention  in,  how  proved 1348 

rules  of,  how  proved 1346 

SCHOOLS,  PUBLIC.    (See  PnbUc  SchooU  Act) 

SCIENCE,  experts  may  give  opinions  on  questions  of       .        .        •      1190 — 1194 

SCIENTER,  question  of,  is  for  jury 62 

when  allegation  of,  is  surplusage,  in  action  for  breach  of  warranty    248,  249 

SCIENTIFIC  INSTRUMENTS,  working  accuracy  of,  generally  presumed    .      191 

SCIENTIFIC  WITNESSES.    (See  Exjfertt} 

SCILICET,  effect  of  laying  allegations  under 697 

SCIRE  FACIAS  ui)on  recognisance,  within  what  time  must  be  brought         92,  587 

taken  out  of  St.  of  Limit,  by  written  acknowledg.  or  part  payment     587,  917 

SCOTLAND,  laws  of,  not  judicially  noticed 9 

how  proved 1196 

rules  of  evidence  enforced  in,  not  recognised  here        ....        64 

particular  laws  of  :— 

presumption  as  to  marriage  from  habit  and  repute 180 

as  to  letters  being  duly  posted 191 

as  to  continuance  of  life .      205 

that  child  was  bom  dead,  if  not  heard  to  cry  .        .        .      121 

that  occup.  of  house  where  dog  is  kept  is  owner  of  dog  140, 141 

no  presumption  against  double  portions,  recognised  in   .        .        .    .    1024 

deposition  of  witness  abroad  admiss.  without  proof  of  absence     .        •      463 

merchant's  books  admissible  on  behalf  of  merchant,  when       .        .    .      603 

as  to  dying  declarations 610 

as  to  admissibility  of  hearsay  when  relator  dead 487 

penitential  confessions  to  priest  inadmissible        ....       737,  771 

torture  abolished  in  time  of  Queen  Anne 744 

as  to  proof  of  perjury •        .      808 

as  to  representations  respecting  credit  of  another  being  in  writing     •      913 

as  to  guarantees  being  in  writing 861 

as  to  mode  of  accepting  bills  of  exchange 918, 919 

as  to  days  of  grace  allowed  on  bills 974,  975 

as  to  varying  writings  by  parol  evid 944,  945 

as  to  waiver  or  variance  of  written  agreem.  by  words  and  pt.  perform.  964,  955 

as  to  warranty  of  title  on  sale  of  specific  chattels         ....      984 

5  8  2 
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as  to  warranty  of  quality  or  sufficiency  on  sale  of  goods  .        .        .    .     9t^ 

as  to  liability  of  master  for  injnry  done  to  servant 

as  to  proof  of  registers  of  births,  deaths,  and  marriBges  . 

of  irnsgular  Scotch  marriages  . 
as  to  enforcing  attend,  of  witn.  in  inferior  courts    .... 

as  to  taking  proof  nnder  Commissions 

as  to  the  competency  of  witnesses  and  parties         .        .        .       1128 — UV> 

as  to  right  of  reference  to  oath 1129, 1130 

as  to  practice  when  judge  called  as  witness 11^ 

as  to  admiss.  of  evid.  of  bad  character  of  pltff.  in  action  for  defamai.        S9 

as  to  liability  of  earners 1?4 

as  to  worrying  sheep  or  cattle  by  dogs I -10. 141 

as  to  sabstitntion  of  affirmation  for  oaths llG6wll€7 

as  to  di8i)eDsing  with  trial  by  jury 3S 

as  to  amendments  in  summary  proceedings 343 

as  to  limitation  of  time  for  instituting  summary  proceeds.  .        .        .  do.  K 

for  suing  or  pros,  sheriffs,  magistrates,  Jbc       .       8> 

for  prosecuting  traitors 99 

as  to  examining  witness  remaining  in  court  without  permission      1175,  IV^ 

as  to  examining  witness  in  initialibus 117S 

doctrine  of  refreshing  memory 1186Lll$r 

as  to  proving  own  witness  has  made  inconsistent  statements        .        .119^ 

as  to  cross-examination  of  witnesses 1201 — 130S 

as  to  protecting  witnesses  from  self-crimination  .....    12^4 

as  to  recalling  witnesses 1!43 

as  to  bills  of  exceptions  on  ground  of  admission  or  rejection  of  evid.  .    1539 

as  to  confirmations  of  exors. 1£4 

as  to  proof  of  registers  of  lodging  houses ISTi) 

as  to  proof  of  Crown  leases,  Sec.,  recorded  in  Scotland  ....    ISST 

Docum  Evid.  Act,  does  not  extend  to 17 

deliver.,  Sec.  under  Sco.  Bktcy.  Act,  adm.  in  Engl.  &  Irel.  without  pf.    21, 22 

their  effect 1302~13iiH 

admissibility  of  judgments  and  judicial  proceedings  of  courts  of    1445. 1457 

effect  of  divorce  in,  of  pereons  married  in  England      .        .        .        .1447 

curator  bonis  of  lunatics  aj^poin.  in,  may  sue  here  for  debts  due  to  esla.    1454 

witnesses  in,  how  made  to  attd.  before  Commis.  from  Engl,  or  Ircl.   1U9?(.  1Q?9 

how  made  to  attend  in  Eng.  or  Irel.  in  crim.  cases  .    U>t2 

in  civil  cases  tried  in  Sup.  Cts.  of  I^w   .        .    ItiSS 

in  Div.,  and  Admiralty  Divisions        .         .     .    10^ 

similar  powers  should  be  granted  to  other  courts    .  1064,  l<^ 

may  be  ordered  by  Eng.  Ct.  of  Bkptcy.  to  be  exd.  in  ScotL  45* 

SCRIP,  in  joint-stock  Cos.,  not  goods  vrithin  §  17  of  St.  of  Frauds     .        .    .      gJ2 

when  judicially  noticed  as  a  negotiable  security € 

SCRIVENER,  communications  to  eolicitor  employed  as,  privileged  .        .    , 

SCULPTURE  COPYRIGHT  ACTS,  assignments  and  consents  under,  need 

not  be  attested  by  two  witnesses 

cannot  be  signed  by  agent  of  proprietor 92X 

SEA,  presumption  as  to  ownership  of  sea-shore 135.  i>» 

grant  of  sea-shore  presumed  from  acts  of  ownerBhip,  when  .  .  .14" 
land  between  high  and  low  water  presumed  extra-parochial  .  .  ISS.  I* 
on  indict,  for  malic,  injury  to  Fca-banks,  place  must  be  prored  as  laid  S^f 
prescriptive  liability  to  repair  sea-walls  j  rovable  by  hearsay        .        .      5fl 
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iJEA  FISHEBIES  ACT,  1868.  (See  Thble  St,  31  &  32  V.  c.  45) 

registers  under,  admissibilitj  and  effect  of 1483 

SEALS  and  STAMPS,  what  judicially  noticed       ....      9—14, 19—21 
of  what  public  and  official  documents,  prim&  facie  require  no  proof  .        16 

what  is  sufficient  sealing  of  a  deed 162 

when  due  sealing  will  be  presumed 162 

what  transac.  must  be  evidenced  by  Instrument  under.  (Sec  Deed)  817 — 835 

of  corporations,  whether  to  be  proved  after  thirty  years    .        .        .  105, 106 

fiBAMAN,  agreement  between  master  of  merchant  ship  and,  must  be  in  writing      920 

must  be  in  f  oi-m  sanctioned  by  Board  of  Trade  .  .  920 
must  be  signed  by  seaman  in  presence  of  an  attng.  witn.  920 
must  be  read  ore!^  and  explained  to  seaman  .  .  920 
if  altered,  alteration  must  be  attested  .  .  920,1531 
may  be  proved  without  calling  attesting  witness  .  1531 
release  of,  how  to  be  attested  and  proved  .  .  .  920 
need  not  give  notice  to  produce  his  agreement  with  master        .        .      408 

may  prove  its  contents  by  parol 408 

under  what  circs,  has  claim  on  shipowner  for  illness  caused  by  ship  being 

unscaworthy 988, 989 

documents  in  Record  Office  of,  how  inspected 1278 

how  proved 1345 

proof  &  effect  of  certifi.  of  comptncy .  of  service  of  mastrs.  or  mates  1 360, 1361 
will  of,  how  far  excepted  out  of  Will  Act  ....  881,882,892 
how  executed,  if  it  relate  to  pay,  prize  money,  &c.  .  .  .  882 
invalided,  returning  home  as  passenger  is  within  the  Will  Act  .  .  893 
examination  of  marine,  as  to  settlement,  proof  and  effect  of  .  .  440 
certificate  of  previous  acquittal  or  conviction  of  marine,  proof  and 

effect  of,  before  Courts  Martial 1354, 1355 

before  common  law  courts 1355 

attendance  of,  as  witness,  enforced  by  habeas  corpus      .        .        .    .    1074 

death  of,  how  proved 1480 

SEAMEN'S  CLOTHING  ACT,  1869.    (See  I\tblc  St.  32  &  33  V.,  c.  57) 

limitation  of  actions  and  proceedings  under         .        .        .        .    .        89 
accused  under,  must  justify  his  conduct        ..*.,.      341 

payment  into  Court  under 694 

convictions  under,  how  proved      .        .        • 1299 

£EABCU,  for  vmtings,  sufficiency  of,  question  for  judge     .        .        .        .   35,  388 
what  sufficient  to  admit  secondary  evidence.  (See  Ltut  Inttrument)  388 — 393 

for  subscribing  witness,  what  sufficient 1540 

for  other  witness,  what  sufficient 420—423,  454,  455 

how  far  answers  to  inquiries  evidence  in  these  cases    •      389,  390,  422, 1541 
SEA-SHORE.    (See  Sea) 
^EA-WORTHINESS.    (See  Skijf,  Seaman) 

jSECONDARY  EVIDENCE,  what  constitutes 858 

inadmissible,  while  primary  in  party's  power 387 

of  docutnentSf  when  admimhle : — 387 — 414 

1.  when  writing  destroyed  or  lost 387, 1217, 1218 

what  search  for  lost  instrument  sufficient.  (See  Lott  Itutntment)  388—393 
what  proper  custody  of  instrument.    (See  Ctutody)      392,  393,  561 — 564 

effect  of  loss  or  destruction  of  will,  as  to  probate  ....      394 

of  negotiable  security    .        .        .  394, 395 

2.  when  production  of  original,  impossible,  or  highly  inconvenient    .      395 
e.  g.,  mural  monuments 395,  555 

records  and  entries  in  public  books  and  registers  •       .    .      396 

« 
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8KC0NDABY  EYlD^HCE—eontinved. 

3.  when  adversary  refnaes  to  produce  original  after  notice  .       .      .    9' 

adTeraarj  is  held  to  have  poeaession  of  original,  when  .  .  9"* 
notice  must  be  seired,  when  and  how.  (See  Xatice  toProdmer)  39^— iw 
what  notice  must  contain 399 

4.  when  witness,  not  boand  to  produce  original,  refuses      .       .      .    M 
witness  is  not  bound  to  produce  document,  when        .  409-^12 

5.  when  document  is  appointment  of  public  officer  ...    412 

6.  when  evidence  required  is  result  of  Tolnminons  facts,  accounts,  &c  411 4IS 

7.  for  examination  on  the  voire  dire 413«  414 

of  oral  tatimony^  when  admissible : — 413—47$ 

witness  must  haTC  been  duly  sworn  in  judicial  proceeding        414, 415. 14C 

to  which  opponent  was  bound  to  submit 414, 413 

and  in  which  he  had  right  to  cross-examine 4U 

testimony  given  in  former  judicial  proceeding,  when  admissible   414-425.  (41 

rule  of  reciprocity 417,418.4© 

inadmissible  if  witness  can  be  called '1- 

failure  of  attempt  to  engraft  exception  on  this  rule       .       •  418. 419 

witness  incapable  of  being  called,  when ^ 

dead «> 

or  beyond  jurisdiction  of  court ^' 

or  cannot  be  found  after  diligent  inquiry,  how  far    421— 4S 
answeiis  to  inquiries  after  witness  when  admissible       4S 

or  insane ^ 

orill,howfar 423.434 

orkeptoutof  the  way  by  opponent ^' 

depositions  taken  before  committing  magirtrates  423-4Sr 

lL&12V.,c.  42,  §17 ^ 

form  of  such  depositions 423. 4S 

when  admissible,  and  how  proved   .  .  425—423, 43* 

how  proved  to  be  inadmissible ^ 

proper  mode  of  taking 42>-43* 

how  entitled  ^ 

depositions  taken  before  coroner 437, 4^ 

in  bankruptcy,  when  admissible        .  .439.^ 

examinations  under  Merchant  Shipping  Act    .        .  .       .  .    ^ 

other  statutable  depositions ^ 

examinations  as  to  settlement  under  Mutiny  Acts  .       .      *  .    ^ 

when  depositions  in  same  suit  may  be  substituted  for  Yirft  Toee  testimony    ^^ 

examinations  and  depositions  taken  in  India       .        •        .       •    ^'r^ 

in  the  cdlonieB         •  *  *    ^ 

Actof  1  W.  4,c.  22 ***-^' 

.       447-45J 

.     451-4S 

'   •    *^ 
.     457^ 

.4<M^ 

.      471,4:^ 

.  471.4:2 

.1<»M1» 

474 

\  '   .    «5 

4» 


commissions  to  examine  witnesses  under  that  Act 
^xaminatiQus  under  i:M>mmission,  when  admissible 
conunissions  from  Probate  or  Divorce  Division 
courts  enfproing  discoveiy.    (See  JRsrfiw,  JHsrorery) 
actions  to  perpetuate  testimony        .... 
vivft  voce  testimony  in  former  suit,  how  proved    . 
depositions,  open  to  what  objections 
depositions  in  aid  of  suits  in  foreign  courts  . 

no  degrees  in        .      * 

unless  law  has  substituted  particular  species  of   . 

copy  of  copy  inadmissible 

SECRECY,  solemn  promise  of,  does  not  exclude  confession 
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PAGE 
SECRETARY  OF  STATE,  corresp.  betw.,  &  agent  of  govern,  privileged      .      797 

proclamatM  orders,  and  regulat.  issued  by,  how  proved    .        ...    1283 

SECRETING.    (See  ConcealmeiU) 

SECRETS  OF  STATE  privUeged.  (Sec  Privileged  Chmmun  teat  ions)  791,  796,  797 
report  by  Inspec.  Gen.  of  prisons  to  Lord  Lient.  of  Ireland  is  a  .        .      797 

SEDUCTION,  in  action  for,  loss  of  service  ostensible  canse  of  action        .  325,  326 

disgrace  and  sorrow  real  cause  of  action    .       325,  326 

bad  character  or  conduct  of  party  seduced  admissible  in  mitigation    .      325 

but  proof  must  be  confined  to  what  occurred  previous  to  seduction     .      326 

party  seduced  may  be  cross-examined  as  to  previous  misconduct    .    .    1213 

if  she  deny  facts  imputed,  cannot  be  contradicted  .        .    1213 

unless  the  evid.  would  directly  tend  to  disprove  the 

paternity 1213 

SEISIN,  presumption  of,  from  possession 141,  581 

SEIZURE,  condemnation  in  Exch.  conclusive  as  to  legality  of .        .        .    .    1401 

or  by  Commiss.  of  Excise,  Inland  Rev.,  or  Customs    1401 
is  an  acquittal  conclusive  proof  of  illegality  of  / 1444 

SELECT  COMMITTEE,  of  House  of  Com.  may  administer  oaths,  when       .    1082 

SELF-CRIMINATION,  rule  of  protection  as  to.    (See  WitHttsrs)     .      1223^1235 

excuses  the  non-production  of  documents 410 

bankrupt  not  protected  from 757, 758 

SELF-DISCREDITING  WITNESS,  not  incompetent 1130 

declara.  of  deceased  attest,  wit.  indisparagem.  of  his  signat.,  inadmis.      488 

SEMI  PLENA  PROBATIO,  instances  of,  in  Roman  law    .  .602,  603,  727 

SENIORITY,  what  evidence  of,  admitted  in  questions  of  pedigree        .      547,  648 
presumption  respecting 209 — ^211 

SENSES,  evidence  addressed  to,  most  satisfactoiy.  (See  I/utjfeciion  by  Jury)      All 
sometimes  mislead 76 

SENTENCE.    (See  Public  Record*  and  DoeumetUs) 

SEPARATE,  examination  of  witnesses,  practice  as  to.  (Soe  Witnestc*)   1173—1176 

SEPARATIST,  affirmation  by 1166 

8E  PARATION,  judicial.    (Soe  Divorce) 

SERVANT.    (See  Agent)  when  hiring  of,  presumed  to  be  for  a  year    .        .      18i> 
domestic,  reasonable  notice  to  quit  is  a  montli's  warning        .        •     47,  185 

this  rule  inapplicable  to  farm  servants 47,  185 

who  is  a  domestic,  or  menial 47 

warranty  by,  at  time  of  sale,  when  binding  on  master .  .  •  513,  514 
admission  by,  at  other  times,  not  evidence  against  master  .  •  .  614 
declarations  of,  inadmissible  in  matters  of  pedigree     ....      640 

master  when  criminally  answerable  for  act  of 129, 130 

master  not  impliedly  bound  to  protect,  from  injury  in  service     .        .      987 

jttdgm.  agst.  master  for  negl.  of,  no  evid.  agst.  servant  of  his  miscond.    1392 

but  evid.  of  amount  of  damages  awarded  against  master .        .    .    1392 

SERVICE,  of  subpcsna,  when  and  what  sufficient 1034, 1035 

of  notice  to  produce,  when  and  what  suffi.  (Sec  Xatioe  to  Produce)  898 — 404 

when  not  necessary 401—409 

of  notice  to  quit,  proved  by  indorsement  of  deceased  solicitor  on  copy  693 
of  notices  through  the  post,  when  sufficient .  .        .       187,  188,  922 

written  contract  for,  explainable  by  evid.  of  usage  as  to  holidays       .      975 

when  presumed  to  be  for  a  year 185 

when  presumed  to  terminate  on  death  of  master  or  servant         •      989,  990 

SESSIONS.    (See  quarter  tSeuiom) 

SET-OFF,  what  admissions  are  evidence  of 615 

judgm.  agst.  deft,  plead.,  estops  him  from  suing  for  sum  stated  in  plea    1423 
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plea  of|  can  be  taken  distributiyely 361, 1423 

may  be  converted  into  paym.  by  striking  a  balance         .        .       .   .    910 

SETTLEMENT  OP  PAUPERS.    (See  Benuftat) 

how  acqnired  by  service W 

depositions  of  paa|)er8  as  to,  inadmissible 4S 

dying  declarations  of  paupers  as  to,  inadmissible         .        .       .       .    €(fi 

hearsay,  in  cases  of,  inadmisfdble ''49 

declarations  of  rated  parishioners  evidence  against  parish  .       633, 63C,  637 

how  far  provable  by  evidence  of  giving  relief Ci 

examination  of  soldiers  and  marines  as  to 440 

examinations  by  jnstices  as  to,  need  not  have  separate  caption  to  each    <^I 
adjndi.  of,  unapi^ealed  agst.,  or  confir.  on  appeal,  jadgm.  in  rem    1401144S 

SETTLEMENT  CERTIFICATES  30  years  old  require  no  proof       .       .  10*.  W 

SETTLEMENT  DEEDS,  when  completed,  so  as  to  render  subscqacnt  alten- 

tion  fatal li2W5JI 

on  marriage,  may  be  made  by  infants,  when 1^ 

voluntary,  should  contain  power  of  revocation         .        .        .       .  1^  1^ 
when  avoided  by  bankrupt  law ^ 

SEVERAL.    (See  Joint  Contractarg) 

articles  bought  at  one  time,  though  at  several  prices,  one  contract 
within  §  17  of  St  of  Frauds ■  .    8J» 

SEWERS  COMMISSIONERS,  inspection  of  books  of I^ 

attendance  of  witnesses  in  compensation  cases  with        .        ...  IH^ 

SEXUAL  INTERCOURSE  between  husband  and  wife,  when  pi^samed     .    ^ 

boy  under  14  presumed  incapable  of ^ 

girl  under  12  cannot  legally  consent  to    .        .        •        «       .       .   >    ^ 

SHAREHOLDER.    (See  Joint  Stock  Cot.) 

person  who  has  held  himself  out  as,  cannot  deny  his  character  in 

action  for  calls '^^ 

when  held  to  be,  from  having  paid  calls  .  .  .  •  .  .  .  ^i^ 
registers  of,  when  admissible 1^"^ 

SHARES.     (See  Joint  Stock  Cos,) 

transfer  of,  under  Comp.  CI.  Consol.  Act,  must  be  by  deed  .  .  S^i  ^ 
in  Comps.,  not  goods  within  §  17  of  Stat,  of  Frauds  .  .  .  .  ^ 
when  interest  in  lands,  within  §  4  of  same  Stat  .  .  ^*li  ^ 
title  to,  how  proved  by  certificates  of  proprietorship  .  .  .  136o,  l^ 
form  of  such  certificate,  under  Comp.  CI.  Consol.  Act  .  .  .  .  l^^ 
infant  holder  of,  when  liable  to  action  for  calls ^ 

SHEEP,  nomen  generalissimum,  in  an  indictment 2Ti^' 

new  law  as  to  worrying,  by  dogs,  in  IreL,  Scotl.,  and  Eng.         .     \i^^^ 

SHERIFF,  presumption  of  being,  from  acting ^'^ 

admission  by  indemnifying  creditor,  when  evidence  against       .      •    ^ 

by  deputy-sheriff,  in  action  against  sheriff  for  miscond.  of  deputy    06 

when  not  liable  to  person  who  has  given  wrong  name     .       .       *   *    '^. 

may  be  sued  for  false  retn.,  though  plff.  has  accepted  sum  levied  on  ac    '^* 

not  liable  to  action  for  arresting  witness ^^ 

or  for  an  escape ^^ 

but  liable  in  trespass  for  detaining  witness,  after  order  for  dischaiige  ^^ 
parol  assignment  by,  of  leasehold  premises  taken  in  execution,  void  .  ^' 
must  produce  writ  of  exon.  and  judgment  to  justify  seizure,  when  .  ^ 
in  action  against,  judgments  against  third  persons,  when  adoiissible  .  ^^ 

effect  of  writ  of  fi.  fa.  as  evidence        .       .       1473, 14<* 
return  by,  when  conclusive  as  against  him  or  bailiff    .        •       .      •    '^ 
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when  not 715 

jnrisdic.  of,  with  re8][)ect  to  replevins,  has  ceased  ....    15.S7 

SHERIFF'S  COURT,  judgments  and  proceedings  of,  how  proved         .   1312,  ISl.'i 

^mELD,  ARMORIAL,  when  admissible  in  matters  of  pedigree       .        .    .      CutH 

fiHlFTINGof  proof  by  statute,  when 338—344 

£HIP,  sale  of,  must  be  bj  bill  of  sale 831 

what  bill  of  sale  must  contain 831 

it  does  not  require  a  stamp 832 

it  may  be  proved  without  calling  attesting  witness       .        .        .1531 

seaworthiness  of,  relative  term 978 

parol  er.  adm.  to  show  amount  of,  implied  in  mar.  ins.      978 

warranty  of  seaworthiness  of,  implied  in  voyage  policy       .        .        .978 

not  implied  in  time  policy         .        .    .      979 

unseaworthiness  of ,  when  presumed 212 

question  for  jury 54 

questions  on  which  experts  may  give  opinions      .    1194 

hearsay  evidence  inadmissible  as  to      .        .        .      490 

dereliction  of,  presumption  against 213 

loss  of .  when  presumed 211 

neutrality  of,  presumptions  against 123 

from  carrying  despatches  of  enemy 123 

from  spoliation  of  papers  on  capture       .        .        .    123, 121, 131 

from  entering  blockaded  port      .        ,        .        .>       .        .124 

when  presumed  to  be  employed  in  smuggling 131 

action  on  policy  for  loss  of.    (See  Inswanec) 

unskilfal  navigation  of,  question  on  which  experts  may  give  opinions      1194 

rule  as  to  passing  each  other 7 

rule  as  to  passing  of  steam-vessels 7 

other  rules  for  preventing  collisions  at  sea,  how  proved       .       7.  1344, 1355 

effect  of  non-observance  of  them  ' 7,212,213 

])resumptions  recognised  in  cases  of  collision         .        .        .       212,  213 

admissions  by  one  part-owner,  not  evidence  against  others     .        .    .      631 

by  ship-owner,  when  evid.  in  action  by  master  for  fi'cight       C36 

possession  of,  when  sufficient  title  against  wrong-doer         .        .        .142 

view  of,  may  be  ordered  by  Ct.  of  Admiralty,  when         .        .        .    .      484 

register  of,  kept  under  Merch.  Shipp.  Act,  how  inspected    .        .        .    1278 

how  proved        .        .        .    1344 

admissibility  and  effect  of .    1482 

rcgicjtcr  of  shipping  at  Lloyd*s  inadmissible  as  public  document         .    1326 

underwrt.  presumed  to  knowconts.  of      189 

proof  and  effect  of  certificate  of  registry  of 1360 

of  competency  or  service  of  master  or 

mate  of        ....        1360,1361 

owner  of,  when  liable  for  orders  given  by  master         .        .        .        .215 

for  negligence  in  navigation         .        .        .    214,215 

presumption  against,  though  pilot  on  board         .        .        214,215 

person  indicted  for  sending  unseaworthy  ship  to  sea,  is  a  comp.  witn.     114.S 

onus  of  justification  lies  on  him 341,342 

on  court-martial  for  loes  of,  capt.  and  crew  compet.  >;(itn.,  when         .     1 142 

SHIPMEXT,  what  is  evidence  of        .        .      ' 104 

SH I  Pri^^O  BILLS  filed  at  Custom  House,  how  proved         .        .        .        .1345 

KHIFWRECKED  GOODS,  possess,  of,  raises  presumpt.  of  guilt,  when        .      342 

bilOI*,  in  London,  is  a  market  overt 8 
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FACE 

SHOP  BOOKS.    (See  Account  Book*) 

SHOPMAN.    (See  Agent) 

SHORE.    (See  /4«) 

SHORT-HAND,  may  be  interpreted  by  parol « 

SICKNESS,  of  witness  under  examination,  efEect  of 12» 

of  witness,  when  ground  for  postponing  trial       ....        423,  424 
when  sufficient  to  let  in  depositions  at  common  law        .  423, 432 

understate     .    426—42^,^3 
of  attesting  witness,  when  ground  for  postponing  trial        .         .        .    1535 

when  an  excuse  for  performance  of  contract 9SS,  9W 

SIGHT,  bill  of  exch.  payable  at,  has  no  days  of  grace  .        .         -         .574 

SIGN  MANUAL,  whether  judicially  noticed,  doubtful C 

certificate  of  sovereign  under,  inadmissible Hn 

SIGNATURES,  how  proved  (See  Handwriting) 

what  judicially  noticed 15,  16,  IS-S 

if  30  ycai-8  old,  require  no  proof 1<* 

of  chairmen  to  books  of  proceedings,  need  not  be  affixed  at  mectzx^    1485 
of  justices,  must  be  affixed  to  depositions        ....    426,  43Li.  4XJ 

to  examinations 746— 74i 

of  accused,  should  be  obtained,  if  possible,  to  examination      .         .  746, 747 
of  witness,  should  be  affixed  to  depositions  before  justices  426,  429, 432 

of  coroner,  must  be  affixed  to  depositions  and  examinations         -       437, 73S 

of  drawer  of  bill,  admitted  by  acceptance Hi 

of  indorser,  though  same  person  as  drawer,  not  admitted  by  acceptazice     713 
of  maker  of  prom,  note,  admitted  by  indorsement  of  payee         .        .     714 

of  client,  may  be  proved  by  solicitor 7^ 

place  of,  what  sufficient  within  St.  of  Frauds S» 

mode  of,  what  sufficient  witliin  St^  of  Frauds WO,  »l 

place  and  mode  of,  to  wills  under  Will  Act    (See  MVit)    .        .      887—^1 

what  required  for  particular  notices 922— »4 

for  other  documents.    (Sec  Writing$) 
SILENCE,  when  evidence  as  an  admission,    (See  Admrnions)    .        .      677— <R 

as  a  confession 683,  683,  TIC 

witness,  on  being  asked  criminatory  questions,  effect  of      -        .    123a.  12K 

SIMILITUDE,  of  name  and  residence,  or  name  and  trade,  will  identify  party    1»43 

of  name  alone,  will  justify  presumption  of  identity,  when  .        .        .1544 

SIMPLICITY  in  narrative,  test  of  truth ^ 

SINGLE  WOMAN.    (See  ]f\-me  sole) 

SITTINGS,  legal,  commencement  ic  ending  of,  judicially  noticed  .        .      S* 

SKILL.    (See  Exj}e)'ts)  what  is  reasonable,  question  for  jury    .        .        .    .      3& 
when  artisans  and  artists  warrant  that  they  possess  proper.        .        .     ^ 
SKILLED  WITNESSES.    (See  Experts) 
SLA.NDBR.    (See  Libel  and  Slander) 
SLAUGHTER  HOUSES,  by-Uws  respecting,  how  proved     .        .         .        .    I>nJ 

SLAVE,  value  of  testimony  of 71 

mandamus  to  examine  witnesses  respect.  olEens.  against  slave  trade   443L  444 
SLEEP,  confession  made  while  talking  in      .        .        .  .        ,        .     7» 

SMUGGLING,  presumptions  respecting 15> 

when  onus  of  proving  innocence  lies  on  defendant      .        .        .        ,     S«l 

within  what  time  prosecutions  must  be  brought *J 

employment  in  preventive  service,  when  presumed      .        .        .        .     17> 
SOCIETIES.  (See  Build.  Soc,^  Friendly  Soc.,  and  Industrial  .J-  Procidemt  &r,) 

SODOMY,  when  boy  may  be  convicted  of IS 

SOIL  of  rivers,  presumption  as  to  owncrdiip l^ 


INDEX*  1739 

SOLD  NOTE.    (See  BoH4fM  mid  Sold  Nates) 

SOLDIER,  will  of,  how  far  excepted  out  of  Will  Act  .  .  .881,  882,  892 
examination  of,  touching  settlement,  how  proved,  and  when  admissible  440 
attendance  of,  as  witness,  enforced  by  habeas  corpus  ....  1074 
proof  and  effect  of  certificate  of  previous  acquittal,  or  conviction  of : — 

before  Ck)urts-Mai*tial 1355 

before  Common  Law  Courts 1355 

SOLEMNIZATION  of  marriage,  when  presumed  regular 157 

SOLICITOR,  generic  name  for  attorneys  and  proctors 28 

communons.  to,  privileged.    (See  Privileged  Comnumica,)       .         756 — 790 

same  rule  applies  to  clerk  of 744 

to  town  agent  of .        .        .        .        •        .        .    .      744 

when  estopped  from  denying  title  of  client 710 

admission  made  by,  how  for  binding  on  client.  (See  AdmlMi&tig)  647 — 649 
rules  of  court  as  to  notices  to  admit  by.    (See  Notice  to  Admit)    .  649—656 

service  of  notice  to  produce  on,  sufficient 399 

for  defendant,  must  attest  warrants  of  attorneys,  cognovits,  and  satis- 
faction pieces.    (See  Warrants  of  Attorne if)        .        .        .  929—934 
competent  to  testify,  though  he  has  addressed  jury  as  advocate  .        .    1167 

when  witn.,  seldom  ordered  out  of  court 1174 

entitled  to  what  allowance  in  Com.  Law  Ct.    .        .        .    1037 

in  Criminal  Ct 1054 

before  examg.  Kagistrates  1051, 1052 

cannot  be  compelled  to  produce  client's  doc.  without  leave     411 

privileged  from  arrest,  when.    (See  Arrest)        .        .        .        .1114 — 1123 

privileges  of,  judicially  noticed 28 

impliedly  undertakes  to  exercise  reasonable  skill         .  .        .      98^ 

how  &r  negligence  of,  is  a  question  for  judge  or  jury  .        .    .        51 

inspection  of  rolls  of,  and  other  books  respecting         ....    1274 

proof  of  certificate  of 1370 

appearance  of  name  of,  in  Law  List  suflScient 1370 

admission  of  being,  frcnn  acting  as  such 182 

admission  l>y  opponent  of  character  of,  in  action  by  him  for  slander  182, 672 

may  make  special  agreement  for  payment 919 

such  agreement  must  be  in  writing      ..••••.      91^ 

.    must  be  fair  and  reasonable 919 

may  make  verbal  agreement  to  charge  nothing  if  action  lost     .       919,  920 

notice  to  produce  bill  of,  unnecessary 405 

bound  to  answer  respecting  fraud  committed  by  him,  when  .  .  1225 
cannot  be  convicted  of  fraud,  if  he  has  disclosed  offence  on  oath  1225 — 1227 
cannot  recover  costs  from  Corp.,  unless  retained  under  seii  .  .  .  827 
suing  in  name,  but  without  authority,  of  client,  effect  of     •  .1411 

power  of,  when  agent  must  be  appointed  by 827 

presumption  against  deed  of  gift  to 164 

presumption  of  being,  from  acting  as  such 182,  672 

contract  between,  and  articled  clerk  must  be  enrolled         .        .        .      939 
no  implied  authority  to  bind  partner  by  drawing  bills    .        .        .    .      193 
SOLOMON,  his  judgment  in  the  case  of  the  two  harlots         ....      219 
BOY  ERE  ION,  traitor  compassing  death  of,  or  bodily  harm  to,  to  be  indicted, 

arraigned,  and  tried  an  if  charged  with  murder ....  804,  805 
protective  provisions  of  Stat  of  Treanons  do  not  apply  to  such  case  .  804 
high  misdmnr.  to  aim  fire-arms,  dec.,  at,  with  intent  to  injure  or  alarm      805 

is  he  admissible  as  witness  ? 1160 

if  admissible  must  be  sworn •        •       •    .    1160 
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SOYEB.ElQtH—continHed. 

certificate  of,  under  sign  manual,  inadmissible liST 

grant  from,  when  presumed 14« — lf< 

proclamations  of,  judicially  noticed.    (See  ProelanuUioiU)    5,  IG,  12:^0. 1^1 

great  and  privy  seal  of,  judicially  noticed 9 

is  the  sign  manual  of,  judicially  noticed  ? 3 

accession  and  demise  of,  judicially  noticed T 

how  far  affected  by  Stat,  of  Limit tSSh-^\ 

admissibility  and  effect  of  speech  of,  in  opening  Piarliament  .        .    .    13^s 

6PAIX,  law  of,  as  to  the  days  of  grace  allowed  on  bills         ....      975 
as  to  presumption  respecting  loss  of  ship Sll.  ^ 

SPEAKER  OF   HOUSE  OF  COMMONS,  warrant  by,  need  not  contain 

recital lol.  l»e 

proof  &  admiss.  of  certifi.  of,  of  costs  allowed  on  taxa.  f  jr  private  bilU    13h2 

of  papers  being  published  by  order  of  Pai'Iiament      .    1363 

SPECIAL  CONTRACT,  effect  of  paying  money  into  ct.  upon,  as  an  admiss^  6»:^— €;»- 

SPECIAL  DAMAGES,  recoverable  in  replevin U!3 

SPECIALTIES,  consideration  for,  presumed 1< 

within  what  time  action  on,  must  be  brought .        .        .1)2,  0:^6.  ^^^T.  ^\l 
indorsement  on,  of  pait-payment,  or  of  payment  of  interest  by  deceased 

Ijayee,  admissible  for  his  representatives dS 

to  support  replication  of  acknowledgment  to  plea  of  St.  of  Limit.  .     »^T 
whether  necessary  to  prove  aliundd  date  of  indorsement  ,  176,  Sv^-S&l 

SPECIFIC  PERFORM.,  in  suit  for,  when  mistake  in  written  agree,  provable 

by  parol XiJ 

SPECIFICATIONS  of  patents,  how  proved        .        .        .         .     13,  14,  ia42. 134J 

construed  by  judge         .        .         .         .       •      ^ 
many  deposited  in  Petty  Bag  Office     ,        .         .        .    .    12&2 

SPELLING,  proof  of  handwriting  by  comitarison  of 13ii 

SPIES.    (See  Informer) 

SPIRITUAL  COURTS.    (See  Eceleslattical  Court*) 

SPIRITUAL  EXHORTATIONS,  confess,  induced  by,  admias.  .  737,  770-^! 

SPIRITUAL  MEDIUM,  deed  of  gift  to,  when  set  aside         .         .         .        .     IS 

SPLITTING  DEMAND,  not  allowed  to  plaintiff       ....       142^— Ifi: 

SPOLIATION,  of  papers,  presumption  from  .        .        .        .123,  124,  19)^11! 

accidental,  effect  of •        .        .        .    .    1J£I 

by  stranger,  effect  of i:^ 

SPOT,  in  dispute,  view  of 4j*1-4>5 

SQUARE,  in  indict,  for  stealg.  fixtures  in  any,  property  need  not  be  alleged     2*' 

STABLE-KEEPER,  bound  by  declons.  of  servant,  when        .        .        .       513L  5U 

STAGE-COACH.    (See  Coach) 

STAKEHOLDER,  holding  document  must  be  subpoenaed,  when       .        .    .     3i^ 

STALE  DEMANDS,  presumption  against I53,ait.&l 

STAMP  ACT,  1870.    (Sec  Table  St,  38  &  34  V.  c  97) 

STAMP.    (See  SeaU  <J'  Stamjfi),  i>re8nmed  on  lost  instrument    .  158.  153, 1«;.2B 

on  instru.  not  produced  after  notice     132, 1-'i 
how  question  of  want  or  insufficiency  of,  is  affected  by  the  new  ralc^ 

of  pleading 2>^i.«l 

when  parol  evidence  admissible  to  show  whether  required  or  not        •     2C9 

question  of  sufficiency  of,  to  be  decided  by  judge 3i 

proper  amount  of,  Commiss.  of  Inland  Rev.  will  decide,  on  applic  .  14^! 
when  payment  into  court  admits  sufficiency  of  .  .  .  .  C)u.  0( 
on  bill  or  promissoiy  note  purporting  to  be  foreign,  when  sufficient  .  «< 
on  probate,  how  far  evidence  of  assets 7i} 
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PA6£ 
istTAMV—eontinyed, 

receipt  inadmissible  for  want  of,  may  refresh  mcinoiy  of  witness        .    1184 

solicitor  cannot  state  whether  client's  deed  was  duly  stamped     .        .      789 

counterpart  of  lease  sealed  by  lessor  deemed  the  orig.  as  r^ards  the  .      385 

counterpart  admissible  as  secondary  evidence,  though  unstamped       .      385 

contracts  under  §  4  of  St.  of  Frauds,  must  be  stamped    .        .        .    .      875 

under  §  17  exempted 87& 

betw.  Metrop.  coach-masters  and  drivers  or  conduct,  exempt      921 

under  rawnbrokers'  Act,  1872,  exempt 921 

replevin  bonds  exempt 1537 

bills  of  sale  of  ships  exempt 832 

what  are  material  altems.  in  instm.,  with  resi^x^t  to  stamp  laws   1515—1517 

laws  respecting,  frequently  oppressive 361 

less  oppressive  now  than  foi-merly 361 

no  objection  for  want  of,  allowable  in  criminal  courts .        .        .        .361 

what  docs,  may  be  read  in  civ.  cts.,  tho*  unstamped,  on  paym.  of  pnlty.      361 

omission  or  insufficiency  of,  must  be  noticed  by  officer  of  court  .        .      361 

ruling  of  judge  respecting,  final 362^ 

denoting  stamp  affixe<l  by  Commiss.  of  Inland  Revenue,  effect  of        .    1472 

STAMP-OFFICE,  books  of,  admiss.  as  public  docnm.   (See  Inland  Bctmue,)    1331 

STANDING  ORDERS  OF  PARLIAMENT,  whether  judicially  noticeil        .  17,18 

STANNARIES,  attendance  of  witnesses  before  court  of,  how  enforced  .        .    1087 

seal  of  court  of,  judicially  noticed 10 

signature  of  registrar  of,  when  judicially  noticed 22 

records  of  judicial  proceedings  of  court,  how  proved       ,        .        ,    .     1294 

STAR  CHAMBER,  proceedings  of,  in  Record  Office 1249- 

STATE,  acts  of,  when  judicially  noticed 4 

how  proved 1280 

secrets  of,  excluded  by  pub.  policy.  (See  Privlli'ged  Commvnlca,)  791, 796, 797 

acts  of  foreign,  how  proved 19,  1284 

STATE-PAPER  OFFICE,  recortls  of,  where  deposited 1248 

STATEMENT  OP  CLAIM  OR  DEFENCE.    (See  PiatdhirjA 

STATEMENTS,  when  party  may  show  that  his  witn.  has  made  inconsistent    1199* 

when  he  may  show  that  his  opponent's  witness  has  done  so    •      1215 — 1222 

how  to  proceed  if  contradictory  statement  in  writing  .        .  1217—1221 

1.  in  civil  causes 1217 — 121^ 

2.  in  criminal  ca8es~dciX)sitions .        .        *  1219 — 1221 
witness  must  first  be  cross-examined  as  to  time,  place,  and  person  in- 
volved in  supposed  contradiction 1215 — 1222 

made  post  litem  motam,  inadmissible,  when.  {i>eQ  ZU  Jfota)  .  534-539 
made  by  children,  inadmissible,  when  incompetent  as  witnesses  .  487,  488 
when  admissible  as  evid.  of  bodily  or  mental  feelings     .        .  496<— 498- 

as  part  of  res  gestso.    (Sec  lie*  (imta*)      .        ,     499-^506 

STATES,  foreign.     (Sec  Foreign  States) 

STATIONERS'  COMPANY.     (See  Cojtyright) 

iSTATUTES,  public,  judicially  noticed 4,  1278,  1279 

local  k,  personal  Acts,  when  judicially  noticed  .  .  .  .10,  127$^ 
when  [)roved  by  copy  purport,  to  be  printed  by  Queen's  printer  IG,  127^ 

private  Acts,  how  proved 16,  1279 

presumption  in  favour  of,  from  long  enjoyment      .        .      144 

construction  of,  question  for  judge 56 

Iri^h  statutes  prior  to  Union,  how  proved 1279 

foreign  statutes,  how  proved 1280 

admis6ibili1y  and  effect  of  recitals  in  public  statutes    .        .        .   1386, 1387 
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STATUTES— <;ontinucd. 

in  private  Acts IST 

where  printed  copy  erroneous,  jadge  will  refer  to  Parliament  roll  S 

within  what  time  action  must  be  brought  against  party,  acting  under 

any  local  or  personal  Act 9 

power  of  pleading  general  issue  by.    (See  General  iMue)       .        29J-fl5 
STAT.  OF  FRAUDS.   (See  Table  iSf.  29  C.  2,  c.  3)  wise  in  princi.,  badly  daini   88 

must  be  pleaded  specially 9* 

§  1.  what  it  enacts SK 

not  applicable  to  demises  under  seal f^ 

what  leases,  estcs.  and  interests  in  lands  must  be  in  writing  signed  SSCST 
writing  must  be  signed  by  party,  or  by  agent  authorised  in  writiDg  83&  9S 

§  2.  excepts  leases  not  exceeding  three  years SX 

effect  of  parol  lease  for  more  than  three  years ^ 

$  3.  how  leases,  estates,  and  interests  in  lands  assigned  or  surrendered  83Mtt 
writing  must  be  signed  by  iiarty,  or  by  agent  authorised  in  writing  8W.>* 

surrender  by  operation  of  law,  what : — $1M4* 

docs  not  depend  on  intention     .      .  .    ^^ 

acceptance  of  new  void  lease ^ 

voidable  lease ^ 

agreement  to  purchase  by  tenant ^ 

cancellation  of  lease ^ 

doctrine  extends  to  cases  where  new  interest  granted  to  stranger,  if 

tenant  concurs  and  g^ves  up  ])os8C8sion ^ 

of  bankrupts*  lease  by  trustee ^ 

trustees  of  Benefit  Build.  Soc.  vacating  mortgage         .       .       .      •    ^ 

when  no  merger  by  operation  of  law ^[ 

assignment,  by  act  of  law— ileath,  marriage,  bankruptcy    .       .     ""^''^ 
|§  7,  8,  9,  what  trusts  must  be  created,  or  assigned  by  writing  sigtied    Stfi^ 

resulting  trusts  excepted ^ 

when  such  trusts  arise.    (See  Truxts)      ....    ?4M»I 

signature  must  be  by  party  himself ^M^^^ 

§  4.  what  it  enacts 5^^® 

not  applicable  to  deeds 

f  17.  what  it  enacts 

how  extended  by  Ld.  Tenterden's  Act 

to  satisfy  either  §  4  or  §  17,  consideration  must  appear  in 

excc])t  as  to  guarantees 
this  rule  of  very  questionable  jwlicy     .... 
rejected  in  many  States  of  America  .... 
consideration  need  not  be  stated  in  express  terms 
sufficient  if  collected  by  reasonable  intendment 
•  writing  may  be  signed  by  party,  or  by  agent  orally  ap])ointed 
one  party  to  the  contract  cannot  sign  as  agent  for  the  other  . 
what  consideration  will  su])]X)rt  a  promise    . 
how  much  of  contract  must  be  in  writing 

names  of  both  contracting  {mrties  must  appear     . 
contract  need  not  to  be  comprised  in  single  document 
may  be  made  out  from  corres})ondcnce  . 
or  by  signed  letter  referring  to  writings    . 
entire  contract  must  be  collected  from  writings  . 
verbal  testimony  inadmissible  to  supply  omissions  . 
letter  addressed  to  third  party  will  suffice    . 
memomndum  after  action  brought  iu&ufficicnt 


writing 
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PAGE 
STAT.  OF  FB.AlJT)S—cofitUued, 

place  of  signature  immaterial 859 

mode  of  signature,  initials,  printed  signature 860 

need  not  be  signed  by  both  pm-tics 800 

written  proposal  accepted  by  parol 861 

special  prom,  by  exor.  or  admor.  to  answer  damages  out  of  own  estate 

must  be  by  writing  signed 851,852 

guarantee  must  be  in  writing  signed 852 

writing  may  be  signed  by  party  or  by  agent  appointed  by  parol      .      862 

consideration  need  not  appear  in  writing 861,  862 

what  constitutes  a  guarantee 862 — 865 

provisions  as  to  guarantees  extended  by  Ld.  Tenterden's  Act  .        .      913 
agreement  in  consideration  of  marriage  must  be  by  writing  signed    .      853 

what  is  such  an  agreement 865 — 867 

agreem.  not  to  be  performed  within  year,  must  be  by  writing  signed      852 

what  is  such  an  agreement 867—869 

contr.  for  sale  of  lands  or  any  interest  therein  must  be  by  '^Titing  signed    852 

what  is  an  interest  in  lands 869 — 875 

shares  in  companies  pcs6e8sc<l  of  real  estate 871,  872 

growing  crops 873 — 876 

contracts  for  sale  of  goods,  &c.,  of  10/.  value  must  be  in  writing  signed  852 
extended  by  Ld.  Tenterdeu's  Act  to  goods  not  actually  made,  &c.  .  852 
§  17  does  not  apply  to  agreem.  to  pi*ocurc  goods  for  another,  and 

to  take  them  to  a  certain  place 876 

nor  to  fixtures 876 

does  apply  to  several  articles  purchased  at  one  time,  at  distinct  prices      876 
shares  in  companies  not  goods,  wares,  and  mcrcluindisc  within  §  17  872, 873 
exceptions  to  rule  requiring  writing  under  §17: — 

1.  when  part  jwiyment,  or  earnest  money     ....    852,  875 

2.  when  acceptance  and  actual  receipt  of  i)art  of  goods   .        852,  875 

whether  acceptance  proved,  question  for  jury 55,  877 

meaning  of  acceptance  and  actual  receipt 876 — 881 

must  be  intended  by  both  iiartics  to  change  right  of  ]x>88ei».  877 

marking  goods  by  vendee  in  vendor's  shop    ....  877 

horse  transferred  from  sale  to  livery  stable        .        .        .    .  878 

bailee  of  goods  selling  them  on  his  own  account    .        .        .  879 

constnictive  delivery  of  [wndcrous  goods,  key  of  warehoase  .  879 

acceptance  by  purchaser  of  warrant  or  delivery  order  .        .  879 
goods  delivered  to  carrier  or  wharfinjrer  named  by  vendee  879,  880 

distinctions  between  §  4  and  §  17  of  St.  of  Frauds 875 

contracts  under  former  must  be  Btam]>ed 875 

under  latter  exempted 875 

§  4  ai)plie8  to  contr.  of  any  val.,  &  in  some  cases  to  those  part  j)erfnul.  875 

§  17  does  not  apply  to  contr.  und.  10/.,  or  where  pt.-pay.,  or  pt.-accept.  875 

when  contracts  under  §  4  will  be  supported,  if  i)art  |)erformetl       .    ,  876 

§  5,  devises  of  real  estate,  how  sign,  and  attested  under       .        .        .  882 
agreem.  under,  may  be  totally  aband.  before  breach,  by  oral  contr.   953,  955 

cannot  be  i)artially  abandoned  by  oral  contract .        .  956 
objection  under,  waived  by  paying  money  into  court      .        .        .  695,  696 
fSTATUTES  OF  LIMITATION.     (See  JJmifatiouM) 
f^TATUTE  OF  WILLS.     (See  M'ilh,  k  Table  St.  7  W.  4  &  I  V.  c.  26) 
fiTEALlNG.     (See  Larrrfty) 

^TEAM-VESSEL,  rules  as  to  i)a«siiig  each  other 7 

prcsum.  of  wilful  default,  in  cane  of  accid.,  while  neglect,  these  rules .  7 
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STEPHENSON,  hie  evidence  on  raOway  travelling 17 

STEWARD,  entries  against  interest  made  by  deceamd,  admifdble  .    ^ 

how  far  necessary  in  such  case  to  prove  that  he  filled  the  office     .  .    ^^ 

communications  made  to,  not  privileged 77<) 

of  a  borough,  what  documents  bound  to  produce  as  witness    .      .  .    41i 

STOCK,  transfer  of,  proved  by  Bank  books M 

contract  for  sale  of,  not  within  §  17  of  St.  of  Frauds        .       .      .  .    ^Ti 

STOCK  EXCHANGE,  broker  presumed  to  act  in  accord,  with  nilts  of      .    1S> 

STOCKBROKERS    (See  Brolu^r) 

not  now  bound  to  keep  books SSI 

STOLEN  GOODS,  recent  possess,  of,  raises  presump.  of  guilt         78. 79, 13i-15» 
this  presiimption  sometimes  erroneous 78, 19 

STORES,  presumption  from  possession  of  Her  Majesty's J*^ 

STRANGER.    (See  Privies,  Public  Becord%  and  Documents) 

alterations  made  by,  in  instruments,  when  fatal  .  .  .  ISiO-I^ 
refusing  to  produce  documents,  when  secondary  evid.  admie^ble  .  <•* 
estoppels  not  enforceable  by,  or  binding  on  .  .  .  115.6SMS 
recitals  in  private  statutes,  no  evidence  against        .        .       .      .     13?r 

when  evid.  in  matters  of  pedigree     .      .  ^^ 

judgments,  how  far  evidence  against 13$2-I3^ 

judgments  in  rem,  how  far  binding  upon \¥)&-l^ 

judgin.  inter  partes,  inadmiss.  for  or  agst.,  in  proof  of  facts  adjudged    H^ 

exception,  when  admissible  in  nature  of  reputation  .       .      •  1^ 

inquisitions,  how  far  evidence  against 1*'^ 


admissions  by,  generally  rejected.    (See  Admissi&n^t) . 
when  evidence 


623.  <3» 
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confessions  made  under  inducements  by,  how  far  admisrable  73^7m 

declarations  of,  inadmissible  in  matters  of  pedigree 

admii)sion  to,  of  debt,  does  it  Imr  St.  of  Limit.  ?  . 

to  a  document,  may  contradict  it  or  vary  it  by  parol 

haa  no  right  to  inspect  certain  documents    . 
STREET.    (Sec  Highmy)  the  word  not  judicially  noticed 

meaning  of,  question  for  jury '^ 

in  indict,  for  stealing  fixtures  in  any,  property  need  not  be  allcgcil  .    ^ 
STYLE,  evidence  of  custom  inadmiss.  to  show  feasts  in  lease  refer  to  Old  .    -'' 

of  comi)osition  of  two  writings  may  be  compared **• 

SUBMISSION.    (See  Aimrd) 

SUBORNATION  OF  PERJURY,  witn.  may  be  awarded  costs  on  trial  of    .  1**^* 

of  Avitn.  may  be  proved  or  disproved  on  any  trial ^^•' 

SUBPCENA,  witness  when  and  how  made  to  attend  by.     (See  Atfrikdanre  t4 

WittU'sses) 1032-1'^ 

production  of  documents,  when  enforced  by  subp.  duces  tecum         •  ^^'^ 

when  subp.  duces  tecum  will  not  issue  without  order  of  Ct.  or  judge .  1^ 

witness  producing  document  under,  need  not  be  sworn   .       .      .  .  1^ 

if  not  sworn,  cannot  be  cross-examined  .       .      >  ^ 

may  be  sealed  in  blank,  and  filled  up  afterwards ^^ 

must  state  what  particulars  in  ordinary  actions  ....  108i-^ 

service  of,  must  be  made  a  reasonable  time  before  trial   .       .       •  •  ^  , 

must  be  made,  in  what  manner >  ^^^ 

when  witn.  must  ans.  though  he  has  not  been  served  with.  ^" 
SUBSCRIBING  WITNESS.    (See  Attesting  mtnets) 

SUBSEQUENT  ASSENT  by  principal  to  unauthorised  act  of  agent    514,  K'-^ 
SUBSTANCE  of  issue,  must,  but  need  only,  be  proved.  (See  AlUya,  VariaMf.)    ^ 

of  former  examination,  when  witness  can  speak  to       .        ..•**• 
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SUBSTITUTION  of  bequest,  and  not  revocation,  when  intended       .        .    .      899 
SUGGESTIONS  FOR  AMENDING  THE  LAW  OF  EVIDENCE  :— 

to  abolish  distinction  between  local  and  transitory  offences  .  •  269 
to  abolish  right  of  Att.-Gen.  to  reply  in  political  trials  .  .  .  354,  35ft 
to  abolish  the  doctrine  laid  down  in  Slatterie  f .  Pooley  .  .  372,  374 
to  amend  Jerris*  Act  as  to  mode  of  taking  depositions  by  Ja  .  427 — 429 

to  allow  proof  of  sanity  or  insanity  by  evid.  ct  treat,  by  relatives     489 — 492 
to  abolish  law  in  equity,  which  admits  parol  eyidence  against  a  plain- 
tifE  seeking  specific  performance,  but  rejects  it  for  him        .        .   952,  953 

to  extend  the  power  of  ordering  views 484,  485 

to  admit  entries  made  by  tradesman  or  merchant  in  his  shop-books  003, 604 
to  prevent  payment  into  court  being  admission  of  cause  of  action  .  694 
to  limit  rule  rejecting  confessions  on  ground  of  induce,  held  out  731,  742 
to  admit  confessions  purporting  to  have  been  taken  on  oath  .  753—756 
to  repeal  law  which  req.  pris.  under  ezon.  to  be  twice  caut  by  Js. .  748,  749 
to  abolish  law  which  requires  that  consideration  for  contract  should 

appear  in  writing  signed  under  St.  of  Frauds 853 

to  render  law  uniform  as  to  mode  of  appointing  agents  .  .  .  .  927 
to  render  communications  to  clergymen  and  med.  men  privileged  770-^772 
to  abolish  rule,  requiring  two  witnesses  to  each  overt  act  in  treason  801,  802 
to  abolish  rule  of  Eccles.  Crourts,  requiring  more  than  one  witness  810,  811 
to  abolish  days  of  grace  for  paying  bills  and  notes  .....  974 
to  limit  the  admissibility  of  usage  to  explain  contracts  .  .  998 — 996 
to  amend  the  scale  of  costs  for  pros,  and  witn.  in  crim.  trials  1052—1055 
to  enable  inferior  cts.  to  issue  subp.  beyond  their  jurisdic  1065,  1068, 1069 
to  direct  Q.  B.  to  enforce  obedience  to  such  subp.  by  attachment .  .  1068 
to  extend  to  other  courts  power  now  extended  to  most  Superior  Courts 

of  bringing  witnesses  from  Scotland  or  Ireland       .        .        .    1064, 1065 
to  empower  examiners  of  High  Ot.  to  enforce  attendance  of  witn.  1075,  1076 
to  establish  an  uniform  mode  of  enforcing  attendance  of  witn.    .        •    1118 
to  abolish  rule  in  Revenue  causes  rejecting  witnesses  who  have  re- 
mained in  ct.  after  order  to  withdraw      1174,1175 

to  modify  the  rule  which  protects  witnesses  from  self-crimination  1224, 1225 

to  allow  prisoners  copies  of  indictments 1258 

to  protect  instruments  from  being  vitiated  by  unauthorised  or  acci- 
dental alterations  of  strangers 1520 — 1522 

to  rescind  rule  in  Eq.  requiring  proof  of  deed  by  attcRt.  witn.  in  ex 

parte  cases 1531,1532 

SUICIDE,  dying  declarations  of,  admissible  against  accessory      .        .        .      608 

SUIT.    (See  Action) 

SUMMART  CONVICTIONS.    (See  Cmvictiont) 

SUMMING  UP,  observations  on  different  modes  of 37, 88 

SUMMONS,  when  attend,  of  witn.  enforced  by.    (See  Attend,  of  WUneuet) 

dismissed  at  chambers,  effect  of 1466 

SUNDAT,  what  days  of  the  month  fall  on,  judicially  noticed       ...        24 
SUPERIOR  COURTS.    (See  Courts  qf  Law,  Chancery  Dwmon) 

SUPPLETORY  OATH,  when  necessary  in  Roman  law 608 

SUPPORT,  right  to,  from  adjoining  lands 138 

houses        .......      138 

from  subjacent  soil .,..«..       138, 139 

from  lower  stories 138 

SUPPRESSION  OF  EVIDENCE,  presumption  from    .        .        130, 131,  478,  673 
SUPREME  COURT.    {Qee  Qntrts  of  Law) 

5  T 
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BUFBEME  CT.  OF  JXJD.  ACTS,  1873,  I87Sl    (See  AMf  £».3Sik37T^ciS, 
and  38  ik  39  Y.  c.  77) 

SUPREME  CT.  OF  JUD.  IREL.  ACT,  1877.  (See  SMe  AL  40  ik  41  T.&57.  Ir.) 

SUESTT,  adnriwBan  bj  ptiiKapel,  vlwn  eri^aee  agnnrt  .       .  4(7.  «l 

mftj  plead  eqnitablj  that  he  k  dwrhaiy  by  giriB^  time  to  friad.    Ml  X3 
jiidgin,  againat,  erid.  for  him  to  pfore  aaaiani  be  haa  paid  for  |»nqJ.  ^ 

bat  no  crid.  of  piiifecipara  debah  .       .      .  IM 

8UBGE0X.    (See  JMiMi  Jfaa) 

SURGICAL  CERTIFICATE  of  age,  when  leqd.  amder  FactoiBa  Acta  .  .  VS^ 
party  charged  with  Tiobitiiig  thia  law.  mart  pmve  age  UllO 

SURPLUSAGE,  definitioii  of Stf 

need  not  be  piored •       •       •      .    )^ 

iofltanoeaof       •        • 24&S( 

diatinction  between,  and  newJleai  paiticalaiitj'  in  atotementa         lSi-& 

SURRENDER.    (See  iSr.i^.FVa«^) 

of  lease,  bj  operation  of  law,  what 94M<« 

when  presamable 131 19 

when  signed  writing  neoeaeuy  as  erideDoe  of t3f 

when  deed  necenaiy ^ 

of  unsatisfied  tenns,  when  not  prBHiineii. 19 

of  satisfied  tenna,  no  longer  p»iMiww^<i^  eoch  terms  ceasing  by  StaL  1£I.  19 

of  copyholds,  admissibility  of 14«1 

of  incorporeal  righta,  must  be  by  deed 81' 

SURROGATES,  appointment  of,  presomed  from  acting  .       .      .    1^ 

SURROUNDING  CIRCUMSTANCES  of  partiea  to  aoit,  when  itievant  .  .  ^ 
end.  to  explain  deeds  and  wills 997— IM 

SURYETORS,  slight  valne  of  testimony  of N 

warrant  that  they  possess  competent  sfciU 19 

SURVEYS,  how  proved 1X» 

when  necessaiy  to  prore  commission 531.  ISU 

when  not 1319.ISI 

when  eridence,  as  admission  by  privieB ttOl  I^ 

Down  Surrey  admissible  as  public  docoment I^ 

Ordnance  Surrey  inadmiasible I^ 

SURYIYORSHIP.    {Seei  Death,  I^e) 

presomptions  respecting HX-tl 

SUSANNAH  and  the  elders,  precedent  for  ordering  witnesaee  out  of  ct      .  H*^ 

SUSPICION,  reasonableness  of,  question  for  juiy ti 

SWORN,  witness  called  to  produce  a  document  need  not  be  •  .  .  .  09 
other  witnesses  must  be.    (See  Oath  and  Ompeteney)        .       .  IIST— 11' 

unless  they  are  insensible  to  obligon.  of  oath U^ 

or  unless  tiiey  have  conscient.  objection,  when  they  may  aflmn    1145— UC? 

TAYERN,  presumption  respecting  keeper  of ^^ 

TAXING  MASTERS  in  Chan.  Diyision  attend,  of  witn.  before,  how  enforced  lOEV 

TECHNICAL  TERMS,  in  writing,  may  be  explained  by  parol .  .  967. 10 
primft  fade,  to  be  understood  in  their  technical  sense  .  ,  ,  »  ^ 
to  be  explained  by  jury 57-^ 

TELEGRAM,  containing  name  of  party  will  prob.  satis^  St  of  Frands  80- 0* 
Ry.  Co.  may  be  sued  for  transmitting  a  libellous 0^ 

TENANCY.    (See  Ihnant,  Landlord,  Lease,  Use  and  Oeenpatwn.) 

terms  of,  cannot  be  proved  by  parol,  if  there  be  a  lease  .       .       .   .    '^ 
fact  of,  provable  by  parol,  without  producing  lease,  when       .        JSM* 

must  be  created  by  deed,  when tf 

must  hare  beea  created  by  signed  writing,  when         .        .  iSii^ 
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how  assigned  or  surrendered  since  Ist  Oct.  1845 833 

before  that  date 839 

how  ^d  when  surrendered  by  operation  of  law.  (See  St,  of  FtomU)    840 — 847 

hofr  and  when  assigned  by  operation  of  law 847,  848 

bow  and  when  surrendered  or  assigned  in  Irel 839 

what  incidents  annexed  to,  by  common  law 982 

by  evidence  of  usage 976 

by  Stat  in  Irel 982,  983 

cannot  be  shown  by  usage  to  haye  reference  to  Old  Style    .       •       .      972 

from  year  to  year  when  presumed 184 

presumption  as  to,  when  determinable         .        .        .46,  47, 184,  677,  678 

TENANT,  when  estopp.  from  denying  landlord's  title.  {See  Ettojfpel)  116—120,  709 
encroaching  on  waste  presumed  to  act  for  landlord      ....      140 

holding  over,  presumptive  effect  of 203,  204 

admissions  by,  how  far  evidence  against  laftdlord        .        .        .        .661 

admissions  by  landlord,  how  far  evidence  against 660 

forfeiture  by,  when  waived  by  landlord  suing  or  distraining  for  rent  675,  676 

by  landlord  accepting  rent  .  .  .  676 
by  landlord  misleading  tenant  .  .  .  709 
when  not  waived  by  landlord's  passive  acquiescence  677,  678 
receiving  notice  to  quit  without  objection,  effect  of,  as  an  admission  .  678 
surrendering  lease  by  operation  of  law.  (See  St,  of  Frauds) .  .  840 — 847 
stealing  chattels  or  fixtures  exceeding  value  of  £5  .  .  .  .  271 
title  of,  to  away-going  crop,  may  be  proved  by  usage  .        .    .      976 

cannot  quit  without  notice,  though  premises  out  of  repair  .  .  .  983 
may  quit  furnished  apartments  without  notice,  when  .  .  .  .  983 
at  will,  convertible  into  tenant  from  year  to  year,  by  paym.of  rent  834,  837 
in  tail,  consent  of  protector  to  disposition  of,  must  be  by  deed  enrolled    937 

in  dower,  when  bound  by  judgment  of  ancestor 1413 

by  the  courte^,  when  bound  by  judgment  of  ancestor  .  .  .  .  1413 
for  life,  verdict  for  or  against,  no  evid.  for  or  against  reversioner  1417 

effect  of  paying  off  an  incumbrance  by 166, 167 

TENANTS  IN  COMMON.    (See  Joint  IhnanU) 

how  described  in  indictments 278,  279 

when  persons  held  to  be,  contrary  to  prim&  fade  view  .  .  .  1000 
admissions  by  one,  not  receivable  against  others 632 

TBNDEB,  evidence  of,  when  admiss.  under  gen.  issue  in  action  against  Js.  .      295 

when  invalid  as  being  conditional 55 

whether  conditional,  question  for  jury 55 

effect  of  pleading,  as  an  admission.    (See  Payment  into  Ontrt)       .    .      699 

of  rent,  within  what  hours  it  must  be  made 44,  45 

of  expenses  to  witnesses,  when  necessary.    (See  Attendance  of  Witneuee) 
necessity  for  formal  tender  of  evidence 1550 

TBNTERDEN'S  ACT.    (See  Ld,  Ibnterden'e  Act) 

TERM,  outstanding,  surrender  of .        ,     151, 162 

TERBIERS,  what  and  when  admissible 1330, 1477 

what  is  the  proper  place  of  custody  of 662,  568 

TKSTAMENT.    (See  WiU,  Bible) 

TESTATOR,  declarations  of  intention  of,  generally  inadmissible  1003, 1004 

admissible,  when  will  impeached  for  fraud  or  forgery  ....      949 

when  description  in  will  applicable  to  two  subjects    1006 — 1008 

to  rebut  an  equity.    (See  Jfebutting  an  EguUf)       .    1023 — 1026 

here  immaterial,  except  as  to  weight  of  evid.^  when  and  how  made    .    1009 
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ademption  of  legacy  by .        . 957, 1(BC 

circumstances  Borroanding,  to  be  consideTed  in  interpreting  wills  997 — 1001 
his  habit  of  misnaming  persons  or  things,  provable  by  parol  •  .  1001 
insanity  of,  may  be  proved,  notwithstanding  probate,  when    •        •    •    14M 

judgment  against,  binding  on  executor ,        .    1413 

admissions  by,  evidence  against  executor €99 

presumed  to  know  contents  and  effect  of  will 169 

other  presumptions  respecting 169—176 

competency  of,  question  for  jury ,        .       64 

TESTIMONY,  actions  to  perpetuate.    (See  Perpetuating  Tegtimony)    .      469— IH 

faith  in,  on  what  it  depends.    (See  Belief) 6$—^ 

of  enslaved  people,  value  of 71 

of  women 71, 73 

of  children     ......  «....i3 

of  foreigners 73 

of  policemen  and  constables 73,  74, 93^  H 

of  skilled  witnesses 74,  84,  553,  U56 

of  accomplices 37,  811— «14 

of  persons  in  their  own  favour SIO 

degrees  of.    (See  Best  Bvidenee) 

TESTS  OF  TRUTH,  what  are  the  best » 

THAMES  CONSERVANCY,  by-laws  of,  how  proved 136 

THANKSGIVING,  days  of,  judicially  noticed 5J 

THEATRE.    (See  Bramatic  Piece) 

onus  of  proving  licence  of         .•.«•..        ..SIS 

consent  of  author  to  performance  in 345 

ticket  of  admission  to,  revocable Sl$ 

THEFT,  presumpt.  of,  from  recent  possession  of  stolen  property      78,  79, 154 — 136 

THERMOMETER,  presumed  to  register  accurately 19! 

THIEF,  confession  by,  not  evidence  of  theft,  as  against  receiver    .         .        .      Tfl 

THIRD  PERSONS.    (See  Strangers) 

THREAT,  excludes  confession,  when.  (See  QmfeMion)  .  .  .  731 --745 
does  not  exclude  evidence  of  facts  ascertained  by  confession  .  .  739.  TO 
former,  admissible,  as  evidence  of  malice  on  indictment  for  murder   .      3lf 

THREATENING  LETTER,  on  indictment  for  sending,  duty  of  jury  .  .  G 
other  threatening  letters,  admissible,  when  ......     31S 

TIDE.    (See/Siw) 

TIDINGS,  absence  of,  for  7  years  raises  presumption  of  death        .        .      306. 30* 

for  reasonable  time  raises  presumption  of  loss  of  ship      211 

TIMBER,  when  within  §  4  of  Stat,  of  Frauds 874 

TIME.    (See  Limitationg) 

questions  of  reasonable,  whether  for  judge  or  jury.    (See  I^aufimu 

of  Judge  and  Jury) 42— oO.  lOBI 

inference  of  law  as  to  reasonable,  where  contract  is  silent       .        .    .      Iff 
formal  averments  of,  should  be  omitted  in  civil  pleadings   ...     961 

may  be  omitted  in  indictments        .        .   267,  369.  f^ 
if  inserted,  need  not  usually  be  proved  as  laid       .        .       267,  2^  f*^ 

of  serving  notice  to  produce 401— 4M 

of  serving  subpoena 1034, 1085 

what  is  the  regular,  for  calling  for  product,  of  documents  at  the  trial     UH 

for  objecting  to  competency  of  witness  .  .Hi* 
statem.  of,  in  stat  writ,  agreem.,  cannot  be  varied  by  subseq.  oral  oooL  96» 
in  written  agreem.  cannot  be  varied  by  contemporaneous  oral  contnci     Wl 
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of  birth,  marriage,  and  death,  are  matters  of  pedigree         .        .        .      646 
how  far  proyable  by  rasters.    (See  Birthty  Marriage,  Death,  lieginteri) 

computation  and  course  of,  judicially  noticed 23,  24 

regnlarity  presumed  from  lap^e  of 146, 147 

of  gestation,  how  far  judicially  noticed 23 

TITHES,  title  to,  how  affected  by  St.  of  Limit. 90,  91 

entries  by  deceased  rectors  or  vicars,  respecting       ....   683,  684 
are  receipts  of,  by  lessees  of  vicarial  tithes,  evid.  of  modus  as  agst.  vicar  ?  661 
TITHE  COMMISS.,  agreements  and  awards  confirmed  by,  how  proved    1349,  1360 
TITLE,  within  what  time  must  be  disputed.    (See  Limitatiotu) 

when  presumed  from  possession 141 

from  receipt  of  rent 141 

statm.  by  possessor  of  land  in  disparagement  of  his  own,  admiss.     680 — 683 
warranty  of,  when  implied  in  contracts  of  sale  of  real  estate  .        .    .      981 

in  demises  of  real  estate    .        .        .       982,  983 
on  sale  of  chattels  .        .        .  984—986 

paramount,  eviction  by,  tenant  may  show 119 

of  peer,  how  described  in  indictment 277 

of  foreigner  of  rank,  how  described 277,  278 

to  landed  estate,  when  provable  by  certif.  under  TranNfer  of  Land  Act    1372 

under  Declon.  of  Title  Act      1372 
TITLE  DEEDS,  witness  and  party  not  bound  to  produce  his  own      410,  411, 1233 
trustee  not  compellable  to  produce  his  cestui  que  trust's  .        .        .    .      772 
solicitor  not  compellable  though  allowed  to  produce  his  client's         411,  773 
on  indict  for  stealing,  destroying,  or  concealing,  deft,  cannot  be  con- 
victed, if  he  has  disclosed  offence  on  oath 1226 

TOLLS,  presumed  legal  from  long  enjoyment 147 

what  claims  of,  provable  by  hearsay 622 

when  verdicts  and  judgments  inter  alios  admissible  to  prove  .        .    .    1408 
of  turnpike,  agreement  to  let  need  not  be  under  seal   ....      834 
TOLZEE.    (See  Foreign  Atta^shmewt) 
TOMBSTONE,  inscriptions  on,  evidence  in  cases  of  pedigree         •        .        .      664 

provable  by  copy 396,  666 

TOOLS  for  coining,  forging,  housebreaking,  ^.,  on  indictment  for  having  in 

possession,  defendant  must  prove  lawful  excuse        ....      340 
TORTS,  in  actions  for,  admission  of  one  defendant  no  evid.  against  others    .      632 

effect  of  paym.  of  money  into  court  as  an  admiss.    698, 699 

corporations  liable,  when 824 

TOBTURE,  old  practice  of 744,  746 

when  abolished 744,  746 

TOTAL  LOSS,  under  allegation  of,  plaintiff  may  recover  for  partial  loss     260,  261 

TO  WIT,  effect  of  laying  allegations  under 697 

TOWN,  limits  of,  provable  by  hearsay 622 

how  far  meaning  of  word,  question  for  judge  or  jury       .        .        .    .        60 
TBADE.    (See  Board  of  Trade  ;  Conr$e  of  Office  or  Bunnesn) 

mode  of  carry,  on  in  one  place,  when  evid.  of  such  mode  in  another  .      301 

usage  of,  may  explain  writ,  cent.,  when.    (SeeParo/  £v.)    968—978, 991—996 

TRADER  by  custom  in  London,  married  woman  may  be       ...        .  8 

TKADE-MAKKS  presumed  genuine  as  against  vendor,  when    .        .        .    .      987 

used  in  will,  may  be  interpreted  by  parol 998,  999 

registration  of,  under  38  &  39  V.,  c.  91 1363 

effect  of 1362 

proof  of 1362 
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TRABBSMEK,  entries  by,  in  shop-books,  when  evid.  for,  in  Americft,  SootL, 

France,  Ot.  of  Chanceiy,  and  other  courts 600—601 

TRADE  tTNION  ACT,  1871.  (See  Thble  iS^.  34  &  85  V.,  c.  31) 

compliance  with  Act,  how  proved 136T 

TRADES  UNIONS,  certificate  of  registry  of,  how  far  admissible  .  .  .  ISeT 
roles  of,  how  proved 134S 

TRADING,  company.    (See  Joint  Stack  Cos,) 
corporation.    (See  Corporation) 

TRADITION,  how  far  evid.  in  matters  of  pedigree.    (See  Pedigree)  .        540— Ki 
of  public  and  gen.  inter.    (See  PubHe  and  General  Inter.)    517— «3S 

TRAITOR.    (SeeTreiuon) 

TRANSFER,  of  goods,  by  symbolical  delivery 879 

of  stock,  proved  by  bank-boo^ 1481 

of  shares  under  Go.  01.  Cons.  Act  must  be  by  deed       .        •         .       827, 838 

of  incorporeal  rights  must  be  by  deed 8l€ 

of  chattels,  when  irrevocable S19 

of  ship,  must  be  by  bill  of  sale 831 

of  land,  by  deed 8S» 

of  property,  when  presumed  fraudulent  in  bkptcy.  law    .        .        .    .      101 

TRANSFER  OF  LAND  ACTS,  1862, 1875.  (See  Thble  St.  26  &  26  V.,  c  53, 
and  38  &  39  V.  c.  87) 

effect  of  certificate  under 1372 

seal  of  Land  Registry  Office  judicially  noticed 12, 13 

presump.  recognised  by,  as  to  ownerdiip  of  minerals       .        .        .    .      143 

registrar  under,  may  enforce  attend,  of  witn 1095 

register  kept  under,  inspection  of 1272, 1273 

rules  made  by  Ld.  Cb»  under,  judicially  noticed  .....       29 

TRAVELLING  EXPENSES,  when  allowed  to  witn.  in  Civil  Cta.        .  1037—1041 

in  Crim.  Cts.  1O61--I057 

TRAVERSE,  effect  of  omitting  to,  as  an  admission.    (See  Admisrioiu)       689--698 

TREASON,  within  what  time  proeecutions  for,  must  be  commenced  .  .  98 
number  of  witnesses  necessaiy  to  establi^  ....  37,  801— 0G5 
is  wife  competent  witness  against  husband  in  prosec.  for  7  .  .1 152, 1153 
when  indictment  for,  charges  several  overt  acts,  sufficient  to  prove  one  257 
no  overt  act  of,  evid. ,  unless  laid  in  indict.,  or  pf .  of  overt  acts  laid     306, 803 

judicial  confessions  of,  conclusive 726 

extra-judicial  confessions  of,  corroborative  evidence  only  .  .  736,  717 
unless  overt  act  charged  be  personal  injuiy  to  the  Sovereign  727,  ti04,  805 
copy  of  indictment  and  list  of  witnesses  and  jurors,  must  be  delivered 

to  accused  ten  days  before  trial 1153,1238 

the  delivery  must  be  in  presence  of  two  witnesses 1153 

names,  abodes,  &  professions  of  witns.  and  jurors  must  be  stated  in  liste  1 153 
not  necessary  to  specify  the  particular  house  or  street  .  .  .  .  1154 
time  for  objecting  to  non-compliance  with  these  reflations  .  •  1153 
traitor  compassing  death,  or  wounding  of  Sovereign,  must  be  indicted 

and  tried  as  if  for  murder 804,805,1153 

protect,  clauses  of  stat.  of  trea.,  do  not  apply  to  such  case       804, 1153, 1253 
can  pris.  charged  with,  be  brought  up  as  witn.  by  habeas  corpus  ?   1072. 107 
married  woman  may  be  convicted  of        .....        .  197, 196 

in  misprision  of,  defendant  must  prove  discovery  on  his  part,  if  know- 
ledge traced  to  him  315^346 

TREASURY,  instruments  issuing  from,  may  be  signed  by  two  Cominia&  .  921 
proclamat.  orders  and  i-egulat.  issuing  from,  how  proved  .  .  1280, 12$3 
signatures  to  official  letters  of  Lords  of,  not  judieially  noticed    .        .       23 
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when  appointment  of  Lordg  of,  presumed  from  acting    .        .        .    .      178 

TREATISES,  may  be  referred  to  by  experts  to  refresh  memory,  when     1195—1197 

TREATMENT.    (See  Qmduct) 

TREATY,  British,  how  proved 1280 

of  foreign  state,  how  proved 19. 1284 

for  compromise,  efEect  of  admissions  daring    ....  649,  666—667 

TREES.    (See  Boundary)  presumption  of  ownership  in        ...        .      187 

stealg.  or  maliciously  damaging,  in  a  park,  kc,  above  the  value  of  1/. .      271 

elsewhere,  above  the  value  of  5/.  271 

when  within  §  4  of  Stat,  of  Frauds 873,  874 

TRESPASS,  when  count  in,  may  be  taken  dlstributively  .        .        263,  264 

in  action  of,  admission  of  one  defendant  no  evidence  against  others    .      632 

sheriff  or  party  not  liable  to  action  of,  for  arresting  witness        .  1 122 

recovery  in,  when  bar  to  subsequent  action  for  money  received       .    .    1419 

judgment  for  deft,  on  plea  of  spot  being  his,  how  far  bar  to  action  of .    1421 

within  what  time  action  for,  must  be  brought 87, 88 

in  action  of,  costs  not  recoverable  without  certificate  of  judge,  when  .        62 

endence  of  possession  sufficient  against  wrong-doer     .  141, 142 

TRIAL,  when  put  off,  on   account  of  temporary  insanity,  or  illness  of 

witness 423,  424 

of  attesting  witn.    .     1633 

to  enable  import,  witn.  to  become  capab.  of  giving  evid.    1 1 66 

in  consequence  of  amendment  allowed        .        240,  244,  246 

duty  of  jndge  to  regulate  the  mode  of  examining  witnesses  at    .        .    1173 

to  settle  questions  respecting  right  to  begin      .        .    .      363 

day  of,  cannot  be  proved  by  parol 362,  363 

what  is  proof  of 103,  363 

new.    (See  New  Trial)  application  for,  rules  respecting  .   1668,  1569 

TRINITY  MASTERS,  view  of  ship  by,  when  ordered  by  Ct.  of  Admiralty    .      484 

TROVER,  demand  and  refusal  presumptive  evidence  of  conversion  .        .    .      186 

parol  demand  admissible,  though  demand  in  writing  also  made  .        .      376 

for  written  instruments,  notice  to  produce  unnecesFary   .  .  370,  406 

sustainable  against  Corp.,  where  goods  wrongfully  taken  by  their  agent     824 

by  party  having  mere  possession  as  against  wrong-doer    .      142 

judg.  for  deft,  in,  when  bar  to  action  for  money  from  sale  of  goods     .     1419 

TRUCK  ACT,  what  contracts  under,  must  be  in  writing  signed  by  artificer  919,  925 

under  23rd  section  signature  of  agent  will  not  suffice   .  926,  926 

TRUSTS,  creat.  of,  must  be  evidenced  by  writing  signed,  und.  St  of  Frds.   848, 849 

letter  acknowledging  the  trust  sufficient 849 

grants  and  assignments  of,  must  be  by  writing  Bigned     .        .        .    .      849 

resulting  trusts  excepted  from  Act 849,  860 

these  trusts  arise  : — 

1.  when  estate  purchased  by  one,  is  paid  for  by  another  .        .    .      849 

this  presumption  may  be  rebutted  by  parol,  or  by  decla- 
rations of  intention       1023^1026 

if  so  rebutted,  may  be  fortified  by  counter  parol  evid.    .     1025 

2.  when  conveyance  made  in  trust  only  partially  declared   .  850 
8.  in  cases  of  fraud 860 

how  far  provable  by  parol 861 

TBUSTEB  OF  BANKRUPT.    (See  Bankrupt  and  Bankruptcy,  Cowrt  of) 

property  of  bankrupt  vests  in 848 

so  of  debtor  under  liquidation  by  arrangement 848 

appointment  of,  how  proved 1296 
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jidiniBB,  and  effect  of IMS 

leleane  of ,  by  <Mrder liO 

may  disclaim  lease Mi 

also  other  property 8id,  847 

chaiacter  of,  suing  or  sned,  must  be  specially  denied  .  .  .  .  90 
admission  of  character  of,  by  opponent  having  treated  him  as  such  .  &1 
admission  by,  before  appointment,  whether  evid.  against  him  .  .  SS 
written  admission  of  bankmpt  not  binding  on €83 

TRUSTEES,  for  public,  when  estopped  frran  disputing  their  deeds  .  •  110,111 
admissions  by  one,  how  for  eyidence  against  others  •  •  .  .  €9 
admissions  by  cestui  que  trust,  when  evidence  against  .  .  636  CT 
not  compellable  to  produce  title-deeds  of  cestui  que  trust  .  .  •  Ti? 
judge  will  order  insp.  of  priT.  writ.  depo.  with  holder  as  trost.  for  applic  1501 

in  indictment,  what  sufficient  description  of 378 

when  presumed  to  have  conreyed  l^al  estate  to  beneficial  owner       .      l^ 

satisfittl  terms  outstanding  in,  when  determined ISl 

bound  to  answer  respecting  frauds  committed  by  them,  when  .  .  125 
cannot  be  convicted  of  fraud,  if  they  have  disclosed  off.  on  oath     122a,  liSfi 

wife's  admissions,  when  admissible  against MS 

of  property  conveyed  for  religious  purposes  must  be  appointed  bj  at- 
tested deed .      938s  15S1 

presumption  against  deed  of  gift  to lH 

TRUTH,  evidence  of  witness's  character  for,  when  admissible       •        .         .    1313 

what  are  the  best  tests  of 70.71 

exhortations  to  speak,  have  caused  confessions  to  be  rejected  .  .  7IS 
may  be  pursued  too  keenly,  may  cost  too  much       .        .        .        «    .      7€8 

TURNIPS,  not  within  §  4  of  St.  of  Frauds 874 

TURNPIKE,  Acts,  inspection  of  what  books  allowed  by  .  .  .  1276. 1377 
agreement  to  let  tolls  on,  need  not  be  under  seal 611 

UMPIRE,  if  appointed,  award  how  proved ISKf 

UNCONSCIONABLE  BARGAINS,  when  defeated  in  Equity        .        .         .      16S 

UNDER-SHERIFF,  has  same  power  to  amend  record  as  judge         .        .    .     238 

presumption  of  being,  from  acting ITS 

admission  by,  when  evid.  against  sheriff 636 

witness  attending,  on  writ  of  inquiry,  privd.  from  arrest.  (See  AnrM}    HIS 

UNDERSTANDING,  imbecility  of,  renders  witness  incompetent  .  .  .  llSft 
formerly  presumed  that  deaf  and  dumb  witnesses  were  without  .  .119 
of  witness  as  to  meaning  of  words,  when  evid.  in  actions  of  slaDda-    •    116S 

UNDERWOOD,  when  within  §  4  of  St.  of  Frauds »;i 

UNDERWRITER.    {See  Inguranee) 

UNDUE  INFLUENCE,  presumption  of,  when 164.  Itt 

UNITED  STATES.    (See  New  York  avU  Code) 

laws  differ  from  those  in  England,  as  to  cross-exon. .  •  .  1S05*  139( 
as  to  effect  of  alteration  of  instrument  by  stranger  ....  ISi^ 
as  to  admissibility  of  entries  by  tradesmen  in  their  own  shop-books    .      600 

as  to  what  facts  they  admit  without  proof 21 31 

as  to  warranty  on  sale  of  chattels SSI 

as  to  necessity  for  consid.  appearing  in  writing  signed  under  St  ol  Fia.  0 
as  to  necessity  for  contracts  by  Corp.  being  evidenced  by  deeds  .  619.  sSV 
as  to  evid.  of  opinion  on  subject  of  sanity 119 

UNIVERSITY,  sentence  of  expulsion  from,  judgment  in  rem.  .  .  .  lldS 
practice  and  proceedings  of  courts  of,  not  judicially  noticed,  when  .  29 
calendars  inadmissible 14^ 
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of  Oxford,  court  of,  gorerned  by  common  and  stat.  law       ...        29 
of  Cambridge,  roles,  by  which  court  of,  governed,  must  be  proved  .    .        29 

UNKNOWN  PERSON,  how  described  in  indictment 277 

UNLIQUIDATED  DAMAGES,  when  plaintiff  seeks,  he  must  begin .        .    .      848 

UNNATURAL  CRIME,  when  boy  may  be  convicted  of        ....      121 

UNPUBLISHED  WRITINGS,  when  evid.  on  charge  of  sedition        .        .    .    609 

UN-SEAWORTHINESS.    (See  Ship) 

UNSOUNDNESS.    (See  ^otm) 

URBAN  SANITARY  AUTHORITY,  seal  of,  judicially  noticed     ...        12 

USAGE.    (See  Cutiom)  for  25  years,  when  conclusive  of  religious  doctrines        92 

of  tnde,  when  presumed  to  be  known 189 

when  contract  presumed  subject  to 189 

when  admissible  to  explain  writings         .....         967 — 971 

to  annex  incidents.    (See  Parol  Ecidence)        .     978 — 978 
under  ancient  grants,  ^.,  when  admissible  to  explain  .        .  1004,  1006 

not  admissible  to  contradict  what  is  plain  in  writings        .        .        971 — 978 

where  inconsistent  with  contract 991 

or  impliedly  excluded  from  contract ....   991,  992 

need  not  be  immemorial  or  uniform 992 

where  trade  established  for  a  year  or  two 992 

meaning  of  "  custom  of  the  country,"  as  applied  to  husbandry    .        .      992 
party  against  whom  usage  adduced  may  prove  : — 

1.  its  non-existence 992 

2.  its  illegality  or  unreasonableness       ......      992 

8.  that  it  formed  no  part  of  agreement 992,  993 

evidence  on  these  points  may  be  given  by  way  of  anticipation     .        .      998 

explaining  documents  by,  dangerous 994,  996 

raises  presumption  of  legal  origin,  when 146, 146 

USB  AND  OCCUPATION,  how  it  may  be  proved 868,  869 

when  grantor  by  parol  of  incorporeal  heredit.  may  sue  for .  818 

when  it  lies  by  or  against  Corp.,  though  no  demise  under  seal  .        .117,  824 

contract,  if  in  writing,  must  be  produced 866 

USER,  acts  of,  when  admiss.  to  explain  ambiguity  in  ancient  grant,  dec.  1004 — 1006 
when  admiss.  to  raise  presump.  of  dedicon.  of  highway    .  .  147, 148 

when  inadmiss.  to  raise  presump.  of  grant 147, 148 

U8HER,  no  rigid  presumption  as  to  hiring  for  a  year 186 

USURY,  laws  relating  to,  repealed 1420 

acquittal  in  penal  action  for,  evid.  in  act.  on  bond  where  usury  pleaded    1420 
UTTERING,  on  indict,  for,  other  uttgs.,  &c.,  admiss.  to  prove  guilty  knowl.  or 

intent 816,817 

can  married  woman  be  convicted  of  7 199 

VALUATION  METROPOL.  ACT,  1869.    (See  HibUs  St.  82  k  88  V.,  c.  67) 
VALUATION  LISTS  of  property  in  Metrop.,  how  inspected  .        .        .    1276 

how  proved 1843 

effect  of 1481 

presumed  duly  made 87 

VALUATIONS  IN  IRELAND,  under  poor  law.    (Sec  Poor  Law) 
VALUE,  allegations  of,  need  not  be  proved  in  general.    (Sec  Variance)      .      270 
must  be  proved,  where  value  an  essential  element  of  offence   .        .    .      271 
e.g.  bkrpt  fraudulently  removing  or  concealing  property  worth  10/.   .      271 

absconding  with  property  worth  202. 271 

a  person  maliciouBly  injuring  property  exceeding  5/.        .       •    .      271 
tenant  stealing  chattel  or  fixture  let  to  him  exceeding  51.     .        .271 
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stealing  in  dweUing-boofle  to  taIbc  dZL iH 

■teaL  or  maHcianBiy  damaging  tRCB  IB  a  pnk,  Ac,  ezeeeding  U .    !il 

or  trees  dteewiiere  ezoeeding  y.   .    tH 
vhen  Tilne  of  etch  aiticle  should  be  sgpsratriy  alleged  .      .  ftl^tH 

if  imiL  JTMtirially  noticed S 

«:  4fia6i  nU,  most  be  102L  to  come  nnder  8L  of  Frsnds  ,  .  ,    81 

^\iUiv.^'«JH.  evidence  most  conespond  with  sllegations  .      .      ,    fl 

sirikjBuu  if  ^nbstuiee  of  iasm  be  proTed 29 

hX.iizt«ft«it  lidlftwof 3 

at  when  allowmble.  (See  Aw%fndment)  .  22^-2i7 

seed  not  be  proTed !tf 

inamcaaf f4^-» 

^>4i3ctiua  'KivpuiLii  nnacccoBary  aTerments,  and  those  stated  with 

:e«uii*A  iKnruiantj 25S-S5 

*uniuai:vc>  uJti£»iuns  in  cnminal  cases  immaterial  23$-99 

>«*cnu  ^bsts — compound  intents  in  criminal  cases  ,  26',fil 

ow  ar  r'.i ir  :niist  be  proved  as  laid !SS,2Sf 

ntfTT  •  uttcz^L  vtiu  ^iony  or  misdem.  may  be  convicted  of  attempt  iSS-SA 
umuu&kive  a!  •«£5inuiK  in.  ciril  cases  immaterial       .  .SAM 

n>w«r  •  £  rzruiii^  rasnes  distribatiTely  M 

immnn  n  •  c  iiau-'biuive  frnnra    .        .        ....       3S1-96 

Hu  ul^'tc;kUuTi2>  3v«d  3UC  be  proTed ^ 

^nmt  tx*?  vrmai  jLLti^HDuna  .        ,        .        ....    9* 

i^^muttu*  'L  Ttac* .     2K.35r 

o'.'ai  iifenirss 26^3^ 

it  inw i58,i> 

•t  rm  jvr  md  valve •'* 

•I  .uai.:-- 23 

r  a«.«it  T  Vrtng     .        .         .        .        .       .       .  .    ^ 

.}f  jsfcrrrru.  &:&cT*r?v:uit  aosst  be  proTcd  as  laid  fiy-^ 

name  :r  :sic3r«  -i  7nipertT  stolen  or  damaged  .  .    ^^ 

detacrrpn.s    r  MT'TnT^s  ly  Agseik.  term      ....      f*i^** 

ui  TTT^x.  3&cnnKDS 275,2^1 

names 'Tf  per%  Q&.  ii.Tin«»i 27$-S* 

of  perv^r^- Bcfi'.iunai  in  indictekent     .        ...  27^-S^ 

of  jriar  ?wTtr*- 278.?^ 

of  prifccasT  ^ 

descriptive  allesacs  a>  a  .-rri  causes        ....     !»-* 

omission  of  part  of  oos^ca..  -a,  ^^^e:.  mless  it  be  a  condition  preced.  .    ^ 

between  booght  k  sold  n:r-^  -*;«  jC  (See  .fimr^At  if  5Wrf  Mfttt]  3i?l-39 

between  docoment  prodsr^i.  sat  :ftiift  described  in  notice  to  admit    .    ^ 

VSyPEE.    (See  Purchaser) 

TENDOE,  admission  by,  after  sa!*;.  31.  c  Trswnce  i^ainst  poichaser      .     ^  ^ 

when  estopped  froK  Sfaj-jig:  r:L*  d  vendee •*' 

warranty  of  title  br.  wt&.2  =a;:iMd *^** 

of  quality  oc  lia;>si&  cf  jc«?ds  sold  by,  when  impli.  96*-*' 

VEXDOE  AND  PURCHASBB  ACT,  :>:t  ,See  Tmkie  ^.  37  4c  38  V.,c  78) 

^umptions  under ^* 

■possession  of,  raises  presamfft,  ai  poacbiag,  when    .  .  *    ^ 

at  offences  are  local Jtt^* 

only  be  stated  in  margin  of  indictment "^ 
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VERACITY  of  wit.  how  impeached  by  evid.  of  bad  character        .   319,  1237—1241 

how  sustained  by  evid.  of  good  character  .        .        .    .    1242 
VERBAL.    (See  Oral) 

VERDICT,  presumption  of  validity  of 103 

jurors  cannot  prove  mistake  or  misbehaviour  in  regard  to  .    .      795 

when  evidence  in  nature  of  reputation         .  .        .631, 532, 1408 

how  proved 1810—1314 

defects  in  pleading,  how  far  cured  by 103 

VERITAS  NOMINIS  tollit  errorem  demonstrationis,  how  far  a  safe  maxim  .    1013 

VESSEL.    (See  Skip) 

VESTING  BY  OPERATION  OF  LAW,  how  effected  ....      847,  848 

VESTRY  BOOKS,  admissible  as  official  documents 1330 

effect  of,  in  evidence 1482 

VESTRY  CLERKS,  presumption  of  appointment  of,  from  acting      .        .    .      179 

VEXATIOUS  PROSECUTIONS,  costs  of  prisoners  in,  how  paid      .        .    .    1061 

VICAR,    (^ee  Parson) 

VICE- WARDEN  OF  STANNARIES.    (See  Stannaries) 

VICTUALLER,  implied  warranty  by,  that  provisions  wholesome  .  985 

demise  to,  may  be  interpreted  by  usage  in  trade 976 

VIDELICET,  cannot  make  that  immaterial  which  in  its  nature  is  material         697 

its  omission  may  render  that  material  which  othei'wise  would  not  be  w      697 

VIEW,  of  locus  in  quo,  or  of  chattel,  when  jury  allowed        .        .        .     481 — 485 

extent  of  power  of  court  to  order 483 

early  instance  of 481 

of  ship,  when  ordered  by  Ct.  of  Admiralty 484 

VINTNER,  implied  warranty  by,  that  wine  is  wholesome      ....      985 
VISITATION  BOOKS,  at  Heralds*  College  admiss.  in  case  of  pedigree      659, 1475 

but  copies  of  such  books  inadmiss. 1476 

VISITOR,  sentence  of  expulsion  or  deprivation  by,  judgment  in  rem  .  .  1402 
VIV A  VOCE,  what  courts  may  examine  witnesses  .  .  .  .1171,1172 
VOIRE  DIRE,  competency  of  witness  ascertained  on.  (See  Competen4^y)  .  1169 
secondary  evidence  of  documents  admissible  on  .  .  .  413,  414, 1170 
VOLUMINOUS  FACTS,  results  of,  provable  by  secondary  evid.  .    .      412 

730 

34,  731 

.      101 

168, 169 

.     1346 

.     1356 

.      637 

.      717 

.      922 

.    1276 

.    1381 

.    1297 

799 

798,  799 

646 

.      185 

953—955 

956 

953,  954 


VOLUNTARY,  confessions  must  be.    (See  ConfesHons) 

whether  confessions  voluntary,  question  for  judge    . 

settlements,  when  avoided  by  bkrpt.  law 

should  contain  power  of  revocation 
VOLUNTEER  CORPS,  rules  for  management  of,  how  proved 

conviction  of  offence  of  buying  arms  from,  how  proved 
VOTERS,  declaron.  of,  agst^  own  votes,  admiss.  on  trial  of  elect  petitions 

person  bribing  estopped  from  denying  his  right  to  vote 

notice  of  objection  to,  under  Election  Act,  how  signed 

inspection  of  lists  of,  under  Election  Act 

registers  of  parliamentary,  admissible  .... 
VOTING  on  resolutions  in  meetings  of  creditors 
WAOBR,  no  ground  of  action 

evidence  in  support  of  indecent,  inadmissible 
WAQES,  married  woman  may  sue  for 

presumption  of  time  of  hiring  from 
WAIVER,  of  written  agreement,  when  parol  evidence  admiss.  to  prove 

in  case  of  statutory  written  agreements,  how  far     . 
of  written  agreements  at  common  law     . 


of  deed,  can  only  be  effected  by  deed 953^  954 

of  notice  of  dishonour,  when  presumed  from  drawer's  subseqn.  conduct        676 
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of  one  objectioD,  when  presnmable  from  party  taking  another         .    .     crs 
of  forfeit,  or  not.  to  quit,  by  landld.  suing  or  distrain,  for  or  aooept.  rent  675,  €7S 

by  landlord  having  misled  tenant        .         .    .      70 
not  effected  by  landlord's  silent  acquiescence     .        •       677,  $13 

of  notice  to  quit,  legal  effect  of •     CTI 

in  part,  by  witness,  of  his  protection  against  self -criminal.,  effect  of   .    12S4 

by  witness,  of  his  right  to  his  expenses,  effect  of  .        .        •        .    lOU,  IOCS 

by  client,  of  his  right  to  exclude  communic  to  his  solicitor,  effect  of        7f$ 

what  amounts  to 790 

WALES,  many  equity  records  of  Welsh  cts.  in  custody  of  Master  of  BoUs     .    13if 

how  inspected    ....    1)46 
how  proved 12SS 

WALL.    (Bee  Sea.) 

presumption  as  to  ownership  of IS 

inscriptions  on,  provable  by  oral  evidence 39S,  396 

WAR,  existence  of,  when  judicially  noticed 27 

provable  by  recital  in  public  statute lUl 

admissib.  and  effect  of  foreign  declarat.  of,  sent  to  Secret,  of  Stat«      .    13S8 

articles  of,  how  proved 4,  ISI 

require  no  proof  of  cumulative  allegations      .        .         .    .     SO 

WARD,  presumption  against  deed  of  gift  to  guardian  by        .        .         .        .Iff 

WARD  IN  CHANCERY,  where  solicitor  must  furnish  address  of  .        .     T§8 

WAREHOUSEMAN,  when  estopped  from  denying  title  of  bailor  .  .  .  TM 
delivery  of  goods  to,  amounts  to  acceptance  within  St.  of  Fraudsy  when  ^79 
no  rig^d  presumption  as  to  hiring  for  a  year 1«^ 

WARLIKE  STORES,  possession  of,  raises  presump.  of  guilt,  when         .        .     Ul 

WARNING  prisoner  against  confession.    (See  Oautiam) 

on  what,  servant  may  be  discharged     .        .        .        .        .         .         47.  IC 

WAR  OFFICE,  some  of  the  papers  of  the,  now  in  Record  Office       .         .    .    I^l 

WARRANT,  proof  of ISa 

jurisdiction  may  appear  on  face  of 10 

how  far  evidence  of  facts  recited  in 617.  (11 

attendance  of  witnesses,  when  enforced  by.  (See  Attendance  of  W%tmeate»\ 
of  distress,  to  enforce  invalid  rate,  when  action  lies  agst.  Js.  for  issoing    VSBT 

foreign,  proof  of,  under  Extradition  Act 13(4 

issuing  from  Treasury,  how  signed 921 

issued  by  Speaker,  need  contain  no  recital lOU  Idi 

WARRANTS  OF  ATTORNEY  and  cognovits  must  be  filed  in  Q.  B.  93S,  99$ 

how  inspected  when  filed 1*^ 

how  attested 929—984 

must  be  attested  by  solicitor  expressly  named  or  adopted  bj  deft.    930, 9Sl 

solicitor  need  not  be  certificated $ji^ 

must  be  other  than  one  acting  for  plaintiff         .        .        .    .     99 

should  explain  nature  and  effect  of  instrument SH 

need  not  read  it  to  client  unless  desired tSl 

attestation  clause  must  state  distinctly  : — 

1.  that  witness  is  solicitor  to  party  executing        •        .        .        ,     ^ 

2.  thathe  subscribes  as  such 9^ 

instances  of  insufficient  attestation  clauses 981^  932 

of  sufficient y»»  98S 

rule  does  not  apply,  where  party  executing  is  himself  a  oolicitor         .     9S5 

but  extends  to  warrants  of  attorney  executed  abroad        .        «    .     9SS 

e  extends  to  all  cognovits )i33 


INDEX.  1757 

PAGE 
WARRANTS  OF  ATTORNEY— eowHnned. 

bat  only  to  warr.  of  att.  to  confess  judgment  in  personal  actions  933 

strangers  or  soreties  cannot  set  up  improper  attestation  .        .        .    .  934 

rule  applies  to  satisfaction  pieces 934 

most  be  proTed  by  attesting  witness 1630 

existence  of,  cannot  be  proved  by  role  of  court  setting  it  aside    .        .  1473 
WARRANTY,  by  servant,  at  time  of  side,  evidence  against  master,  when    613,  614 

aliter,  as  to  admission  made  at  another  time    .    .  614 

amendment  of  declaration  on,  when  allowed 232 

in  action  for  breach  of,  when  scienter  may  be  rejected  as  sorplusage  .  248 

of  road-worthiness  of  carriage,  how  far  by  carrier 980 

of  sea-worthiness,  implied  in  voyage  policy 978 

not  implied  in  time-policy 979 

of  lighters,  not  implied  in  marine-policy 978 

of  goods  in  voyage-policy  not  implied 979 

of  quiet  enjoyment,  implied  in  lease 982 

of  title,  in  contracts  for  sale  of  estates,  how  far  implied  .        .        .    .  981 

in  demises  of  real  property 982 

of  title  in  sales  of  goods  and  chattels 984 

in  sales  of  copyright 984 

of  fitness  and  quality,  in  demises,  and  in  sales  of  goods  .        •        .  983 — ^986 

of  genuineness,  in  article  bearing  trade  mark 987 

of  utility  or  novelty,  when  not  implied  in  contract  for  sale  of  a  patent  987 

by  artist  or  artisan,  of  possession  of- competent  skill        .        .        .    •  989 

of  authority  to  bind  principal,  when  implied  in  agent's  contract         .  990 

WASTE,  presumed  to  belong  to  lord  of  manor,  when     ....      189, 140 

approvement  of,  by  lord,  presumption  respecting 140 

digging  gravel  in,  by  lord,  presumption  respecting      .        .        .        .140 

enclosed  by  tenant,  presumed  to  be  for  landlord 140 

lying  by  highway,  presumption  as  to  ownership 136 

reputation  respecting  boundaries  of,  when  inadmiss 623 

acts  of  ownerdiip  in  one  part  of,  when  evidence  of  title  to  another     .  801 

allegon.  of,  will  not  let  in  evid.  of  bad  husbandry       ....  283 

when  tenant  for  life  may  not  commit  equitable 168 

of  assets,  what  evidence  of,  in  action  against  exor.  or  admor  .       .    .  688 

WATCH,  presumed  to  go  correctly 191 

WATER,  in  action  for  diverting,  effect  of  merely  denying  obstruction     .    .  1421 

light  to,  when  barred  by  Prescription  Act 91 

how  taken  out  of  Prescription  Act 91,  918 

register  of  meter  is  evidence  of  quantity  supplied 191 

fraudulent  abstraction  of,  proof  of 344 

WATER  COMPANIES,  proof  of  regulations  of 1384 

WAT.    (See  Highway)  plea  of  right  of,  may  be  found  distributively    .        .  262 

right  of,  when  barred  by  Prescription  Act 91 

how  taken  out  of  Prescription  Act 91,  918 

must  be  granted  and  assigned  by  deed  ....         «  817 

reputation  reepecting  private  right  of,  inadmiss.  .        .        .       ,       «  624 

WAT-OOING  CROP,  custom  as  to,  when  admissible  to  explain  lease       .    .  976 

W^EBK,  meaning  of,  in  theatrical  contract  may  be  proved  by  usage      •        .  969 

WEIGHTS  AND  MEASURES  judicially  noticed 26 

W1EL8H  COURTS.    (See  Walet) 

'WESLETAN  register  of  births,  marriages,  and  burials,  when  inadmissible  .  1327 

WHARFINGER,  when  estopped  from  denying  title  of  bailqr   .        .       .    .  710 

delivery  of  goods  to,  amounts  to  accept,  within  St.  of  Frauds,  when  879,  880 


§ 

WHOLZ.  rt  idaiJHf'Hi  *x  ncafeaicxL,  maic  be  taken  togexha  .     (li.7S 

Tsry  aeed  mac  gcy^  eqoal  czedxt  to  traj  pal  6i^.  61&  7i».  > 

«f  flB^per  SMi  rrantiTTanoofc.  rale  m  cqsitj  ai  to  readiag  .  .    <I* 

cf  aa  CKUze  liuw  ■■»  ii'  !ii:::ic  be  pvt  in  erideace U 

<tf  a&  CBsr»  cgrRS|/:cdence.  bow  far  npiriiij  to  read  .  .   .    C9 

of  a  dceaoKBi  BBflC  be  lead,  to  Inierpret  it  properlj  .  ...  MI 
WIDOW.  «k«i  the  }am  pr-xect.  mmmanona.  betweeii  hasbL  k.  wife, ^)plj  to!  19 
WIFE.  '  Sse  Hm^tkmmd  sad  Wi/g.  JUrried  W^msm) 

WILL.^  pvM  er-^l.  br/v  far  adxnidi.  to  expiain.    (See  P^rwl  ErUmDe)  997-Kes 
decSaodcQ*  o<  acent^  bov  £w  adaiaa.  to  explain.  <See  Fml  Etid.) 
erid.  ai  to  errm  of  dxangb^ancB  in,  gvnerallj  iw^—i^  .      .    IH 

maj  prove  bj  parcJ  erid.  tbat  wDI  waa  not  execn.  the  daj k beandiU    SO 

lost  or  deecroTod.  probate  of,  wben  granied 3N 

in  other  rttra  probate  o€.  wben  grantfri I3!( 

imaumptkrtM  rgpectmg : — ]09-ir( 

that  testator  knew  coatenta  of  will  eiccated  bj  him .       »      .    19 

exception  to  thia  preaompcioo I'*' 

when  thU  presumption  ia  oonclnnTe 1^ 

tliat  aepante  iheetd  oC  paper  form  part  of  one  will,  wben  .  .  1<1 
that  if  test,  might  have  eeen  he  did  aee  witn.  aobsGribe  IH,  H 

that  will  waa  |»operlj  atteated T' 

that  alterations  and  eiasmea  in,  were  made  after  execntian    .    I^ 
this  doctrine  inapplicable  to  the  filing  np  of  blanks      .  .    I*^ 
that  will  baa  been  destrojed  bj  testator,  if  tnoed  to  him  tnd 

not  forthcoming l'^ 

that  a  testator  sabseqnentlj  insane  waa  not  insane  when  Till 

destrojed  bj  him 1^ 

that  will  found  de&Ksed  among  tesL's  papers  waa  intentioittlly 

mutilated  by  him l*' 

but  not  that  destruction  of  will  is  rerocation  of  codicil  .  1«3>  l'< 
that  specific  bequests  were  intended  to  pass  in  their  entir^  .  ^^ 
that  annuities  and  legacies  abate  rateable,  if  assets  deficient  .  I'^ 
that  annuity  bequeathed  was  for  life  of  annnitant    .  ''* 

that  legacy  to  exor.  waa  giyen  to  him  in  that  character  .  •  ^-^ 
that  emblements  were  intended  to  pass  to  deriaee  .  .  .  ^ 
for  other  presnmpt.  respect,  wills  made  prior  to  Ist  Jan.  183S  .  ^ 
no  presumption  of  undue  influence  rocognised  in  respect  to  .  '^^ 
Vice  Ch.  Wigram's  rules  for  the  interpretation  of    .        .       .      .  W.  ^ 

thirty  years  old,  require  no  proof 105, 1531  !*«» 

WiU  Act,  7  W.  4  &  1  v.,  c.  26,  carried  by  Ld.  Langdale     .       .      .  -    * 

came  into  operation  1  Jan.  1838 ^ 

provisions  of,  contrasted  with  6t  of  Frauds ' 

applies  to  all  wills  of  freehold,  copyhold,  or  personal  estate  •    ^ 

to  wills  of  domiciled  Englidmien  made  in  foreign  eomtiks  .    '^ 

to  appointments  by  will  in  exercise  of  a  power   .  •  •    ^ 

two  attesting  witnesses  sufficient,  but  necessary  .        .       .       .      •    ^ 

testr.  must  make  or  acknowl.  aig.  in  contemporaneooa  presence  of  vit&    ^ 

will  must  be  signed  "  at  foot  or  end  " "^^ 

injustice  caused  by  over  strict  construction  of  these  w<»d8  .       ,     t^^ 

remedied  by  16  &  16  V.,  c.  24 «S  * 

witnesses  need  not  sign  at  precise  end  of  will      ....     *^^ 

attesting  witnesses  must  sign  at  same  time ^ 

presence  means  mental  as  well  as  bodily  presence       ...  * 

how  far  witnesses  must  subscribe  in  presence  of  testator  -  ■    '^ 
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WILLS — continued, 

what  aofficient  acknowledgment  of  will        .        •  .        .       884, 885 

when  court  will  pr^smnQ  due  execution 886 

mode  of  signature  by  testator  ^d  witnesses,  what  sufficient       .       800,  891 

how  far  documents  may  be  incorporated  in  will  by  reference  .        .    .      891 

wills  by  soldiers  and  seamen,  how  far  excepted  from  Act    881,  882, 802,  893 

seamen  and  marines  as  to  pay,  prise  money,  &c.,  how  executed   882 

Indian  WiU  Acty  what  sufficient  execution  under 881 

ravooatum  of  mills  nnder  Wai  Act :— 893 

by  marriage,  when 893 

not  by  presump.  of  inten.,  on  ground  of  alteration  of  circumstances  .      893 

by  subsequent  will  or  codicil 893 

by  writing,  declaring  intention  to  revoke,  executed  as  a  will  893 

by  burning,  tearing,  or  otherwise  destroying  will    .        .        .    894,  896,  897 

effect  of  cancelling  will 898,  899 

of  obliterations  or  of  erasures  in  wills 899 

Will  Act  applies  to  all  revocations  and  alterations  of  wills  after  1st 

Jan.,  1838,  though  wills  made  before  that  date         .        .        .       899,  900 
erasures  or  obliterations  must  be  made  animo  revocandi        .        •        .    899 

when  substitution,  not  revocation  intended 890 

distinction  between  revocation  of  will  and  ademption  of  legacy  .        .    057 

r^rieoi  of  wills  under  Will  Act 900,901 

when  not  provable  by  affidavit 1171 

sufficient  to  call  one  attesting  witness  to 357,  1589 

except  when  relating  to  real  estate 1539 

of  realty,  provable  by  probate,  when 1468 — 1471 

of  married  women,  under  a  power,  effect  of  probate  of         .        .   1324, 1434 
with  indorsement  of  probate  granted,  when  evid.  of  exor/s  title     1324,  1825 

in  general  no  evid.  of  title  to  personalty 1325 

where  deposited  at  present 1251, 1252 

how  inspected,  and  copies  of,  obtained 1252 

production  of,  may  be  enforced  by  Ct.  of  Prob.,  when         .        .        .    1506 
since  1st  Jan.,  1838,  infants  under  21,  incapable  of  making     .        .    .      123 
before  that  date,  boys  of  14  and  girls  of  12,  might  make,  when    .        .      123 
enrolment  of,  in  Yorkshire  and  Middlesex,  when  permitted    .        .931,  940 

how  proved       .        .        .     1376 
copy  of  enrolment  of,  when  evidence  of  will    ......    1381 

registration  of,  in  Ireland,  proof  and  effect  of     .        .        .        .1378, 1379 

on  indictm.  for  forging,  is  the  probate  evid.  for  defendant  ?    .        .    .     1404 
for  stealg.  or  fraudul.  distroyg.  or  concealg.  unnecessary 

to  allege  property 279,  280 

deft,  cannot  be  convict.,  if  he  has  disclosed  offence  on  oath  1226 
witness  not  bound  to  produce  will,  under  which  he  claims  as  deviaee  .  412 
descriptions  in,  when  evidence  in  matters  of  pedigree  .        .        .    551 — 553 

WINDING-UP  ACT&    (See  Jaint'Stoeh  Company) 

WINDMILL,  right  of  passage  of  air  for,  not  within  Prescription  Act         .  92 

the  grant  of  such  right  cannot  be  presumed  from  user         •        •        .149 

WINDOWS.    (See/^A<) 

WITHDRAWING  juror,  effect  of 1441 

WITHHOLDING  EVIDENCB,  presumption  arising  from     130,  131,  341,  478,  678 
when  allowable.    (See  Privileged  Oommnnicatiom,  Witnoitet). 

WITHOUT  PBEJUDICE,  offers  made,  inadmissible  649,  665—667 

WITNESSES,  when  more  than  one  necessary.   (See  Number  of  Witnene*)  801—814 
mode  of  enforcing  attendance  of.  (See  Attendance 4if  WUneuei)  1028—1124 
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commiBHion  to  ftTwnine.    (See  Commisnsm} 443—454 

exempted  from  arrest,  when.    (Se&  Arreit)     ....      1114—1134 

when  pruonezB.    (See  Prisoner) 1071— K'H 

protected  from  action  of  defamation 1113,1114 

being  examined  nnder  Prob.  Act,  1857,  may  be  attended  by  ooons^  1506.  liiC 

must  be  tendered  their  expenses  in  ciyfl  caoses KM 

not  in  criminal  cases  •  .  .  .  PHi 
costs  for  special  detention  of,  when  allowed  ....  1041— K*I3 
procoring  and  qQalifying,  to  give  erid.,  when  allowed.  .  .  .  IMS 
scale  of  allowance  to,  in  Com.  Iaw  Divisions.        .        .         .        1037.  l(& 

in  diancery  DiFision lim 

in  Probate  and  Dirorce  Division         .         .   103S.  ICSf 

in  Admiralty  Diyision H)39 

'  in  Bkptcy.  Courts       ...         .         .        .    K4) 

in  Ck>anty  Courts mi 

in  Civil  Bill  Courts  in  IreL toil 

in  court  fur  trial  of  Elect  Petit.        .         .        .    1<BI 
in  crim.  courts,  when  payable  at  all  .  I05I— ICT 

allowed  expenses,  when,  in  felonies lOK 

in  misdemeanors ]iVI7_Ki0 

in  offences  against  the  coin  .        .         .     .     I049,  li^ 

in  misdemeanors  under  Debtors*  Act^  18^        .    ]<&> 

on  being  called  by  prisoner      .        .        .     1060.  lOQ 

may  receive  special  reward  for  activity,  when        .        .        .        1057 — iM 

may  bring  action  for  costs  and  charges,  when K*tf 

serving  process  on,  in  court,  contempt im 

keeping  witnesses  away  from  court,  contempt ]]23 

intimidating  witness,  misdemeanor 1123^11^ 

competency  of.    {^ei^  Competency) 1125—1119 

question  for  judge 34,  lUS 

demeanour  of,  observations  respecting % 

depositions  of,  when  admiss.    (See  Bepofitions) 

examination  of  : — 1171—1144 

must  generally  be  viv&  voce  &  in  open  court    ....       1171— IIH 

when  certain  facts  may  be  proved  by  affidavit 11 H 

mode  of,  left  much  to  discretion  of  judge UTJ 

•when  ordered  out  of  court : — 1173—11^ 

upon  motion  of  either  party  at  any  period  of  trial        .         .         .    .    \iTi 
parties  sometimes  included  in  order  to  withdraw      .         .         .1173,  UT4 

so  prosecutors,  if  intended  to  be  examined 1174 

solicitor  in  cause,  usually  excepted I1T4 

so,  medical  witnesses  and  experts         .  1174 

remaining  in  court  after  order  to  withdraw,  contempt      .         .        .    11T4 

but  no  ground  for  rejection  of  testimony 1174 

except  in  revenue  causes,  where  vritness  inflexibly  rejected         1174,  llTi 

this  exception  of  questionable  policy Ii::i 

mle  of  remote  antiquity,  and  of  great  value ni3 

Susannah  and  the  Elders Iir* 

practically  adopted  in  Scotland  •        •         .         .  IKS^lU* 

theoreticidly  in  both  Houses  of  Parliament         .         •        ^        ^    n;? 

when  competency  of  witness  settled,  sworn  in  caufie        .         .        .    .    ur* 

esoamination  in  ehi^ : — 1177— laK" 

leading  questions  in  general  not  allowed XI77 
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meaning  of  leading  quoetions       t       •••«••       •  1177 

allowed  if  witneBS  obyionsly  hostile  or  interested  •  •  •  .  .  1177 
case  of  attesting  witness  called  to  satisfy  court    •       .       •       •  1178, 1533 

allowed  whexe  suggestion  necessary  to  refresh  memory  •       .       .    .  1178 

e.  g^  where  names  forgotten      • 1178 

to  identify  a  party     ,       .       .       .       • 1178 

to  enable  witn.  to  contradict  another  as  to  contents  of  lost  letter  1178 

when  witness  is  of  tender  age        • 1179 

allowed  whenerer  justice  plainly  requires  it 1179 

when  and  how  witness  may  refresh  his  memory.    (See  Memory)  1179 — 1187 

must  depose  to  facts  within  his  own  knowledge 1187 

need  not  speak  with  certainty  as  to  facts 1188 

cannot,  in  general,  speak  to  belief  or  opinion       .....  1187 

may  speak  to  belief  or  opinion  on  some  subjects 1188 

e.  g.,  respecting  handwriting  or  identity 1189 

as  to  whether  husband  and  wife  attached  to  each  other   .    .  1189 

as  to  sanity  of  testator,  or  perhaps  of  any  one      .        .        .  1189 

rule  especially  applies  to  experts,    (fiee  JSspperU)   ,       .       .      1190— 1198 

party  cannot  discredit  his  own,  by  general  evidence    ....  1199 

may  contradict  him  by  other  evidence  if  adverse 1199 

by  leave  of  judge  may 'prove  that  he  has  made  contradictory  statem.  .  1199 

this  rule  applies  to  all  the  Divisions  of  the  High  Ckrart               .        .  1200 

and  to  all  persons  appointed  to  receive  evidence 1200 

but  examiner  cannot  give  leave    •       • 1200 

special  application  must  be  made  to  court       ......  1200 

rule  extended  to  all  courts,  crim.  and  civil,  in  Bng.  or  Ir.   .       .       .  1200 

crau-examinatUmo/:'^ '    .        .      1200—1237 

excellent  test  of  truth 1200 

Qn<f>fi1iA.w*a  wilflR  ftfl  to  ftTOflg.flxaniiTiAtion 1201 

Hr.  Alison's  observations  on  same  subject 1201, 1202 

Ld.  Abinger's  axiom  on  same  subject 1203 

neglected  by  Att-Oen.  in  the  Tichbome  case 1203 

Mr.  Hawkins'  ability  as  a  cross-examiner        • 70 

when  not  liable  to  cross-examination   .••.••,    1203 

if  called  under  subp.  dua  tec.  to  produce  docmnt,  and  not  sworn    1202 

if  sworn  by  mistake,  whether  of  counsel  or  officer    •       «       .    .    1203 

if  examination  in  chief  stopped  by  judge      •       •       •       •  1203, 1203 

but  liable  to  cross-exon.,  if  sworn,  though  not  examined  in  chief   •    ,    1203 

not  usual  to  cross-examine,  to  character 1203 

prosecutor  not  bound  to  call  witnesses  on  back  of  indictment  •  .  ,  1203 
usually  does,  and  if  not,  court  will,  that  prisoner  may  cross-examine  .  1203 
Ct  will  sometimes  call  witn.  not  on  back  of  indict.,  for  same  purpose  1203 
how  far  prosecutor  may  re-examine  in  such  case         •       •       •       •    1204 

mode  of  conducting  cross-exon. 1204—1222 

leading  questions  may  be  put,  within  what  limits  •  .  .  1204, 1206 
how  far,  if  witness  obviously  favourable  to  cross-examining  party  .  •  1206 
cross-ex.  not  lim.  to  matters  on  wh.  witn.  has  been  exam,  in  chief  1205, 1206 

aliter  in  America 1206, 1206 

course  of  proceeding,  where  witness  called  on  both  sides     •       .  1206,1207 
what  latitiide  as  to  relevancy  allowable  on  cross-exon.    .       .      1206 — 1216 
irrel.  questions  cannot  be  put  for  mere  purposes  of  oontzadictg.     1207, 1208 
if  inadvertently  put  and  answered,  answer  is  conclusive     •       •       •    1208 
pairnot  be  aslced  respecting  adultery       •••••••    1138 

6P 
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may  be  asked  as  to  allied  crimes  or  improper  condnct  on  his  part  .    1:^.1? 
answer  of  witness  on  these  points  nsnallj  conclosiTe    ....    li'J* 

exception  in  case  of  actnal  conyiction lj:9 

which  may  be  proved  if  witness  denies  fact,  or  refuses  to  answer        .    159 

proof  of  conTiction  by  certificate 13.9 

if  qnestions  be  relerant,  answers  may  be  contradicted  .        •        .    li'ff 

if  irrelerant,  they  cannot lih 

what  are  relevant  questions lil-. 

questions  aiS  to  motives,  interest,  or  oondnct  of  witness    .  ISl  1—1213 

tending  to  impeach  impartiality  of  witness  .  ISI^— lii: 

as  to  witness  being  offered  a  bribe UU 

receiving  a  bribe Iil4 

being  plaintiff  *8  mistress Ul\ 

as  to  inconsistent  former  statonents  of  witness  .        .    Ul* 

the  particalar  occasion  must  be  designated        .        ,    .    IfX 

as  to  witness  having  before  expressed  different  opinion  ,    .    IHC 

irrelevant  to  ask  what  opinion  witness  has  given  of  merits  of  canae    .   ]?!< 

old  mle  not  to  croas-examine  on  docom.  without  prodndnj^  tfaem       .    HIT 

this  role  abrogated iri* 

present  mle  for  cross-examining  respecting  documents  .        .        .    .    IiI7 

how  if  document  lost  or  destroyed 1217,  If  ]^ 

cross-examining  party  may  interpose  evidence  to  prove  loss         .        .    Ul^ 
must  original  be  produced  to  cross-examine  upon  ?  ^       .        .        .    .    li'J 

will  a  copy  suffice  if  original  be  a  record  ? 1219 

old  rules  for  cross-cxamin.  in  Crown  Ct.  respecting  depositions     1219^1251 

decisions  on  thesq  rules •    .    Ufl 

general  mle  for  cross-examining  as  to  former  statement      .        .       .    ISS 

right  of  party  to  see  documents  shown  to  his  witness  on  croas-exon,    .    liSS 

what  fyrstiom  ititneu  may  refuse  to  answer  : —  .        .        .         1138,  I2S 

those  tending  to  expose  him  or  wife  to  crim.  charge,  penalty,  or  foKfioL    I23S 

same  mle  in  all  British  tribunals US 

where  fact  forms  single  remote  link  which  may  implicate  him        .    .   ISS 
protection  canied  too  far      •••••..        .       .   ISi 

sounder  rule  in  New  York Ifii 

confined  there  to  questions  subjecting  witn.  to  punishment  for  fteloaj    ISI 
exoeptionB  recognised  by  statutes  in  this  country        •       .  12S&— 12!r 

how  fax  Court  must  determine  as  to  tendency  of  answer         .        12S7,  liS 
if  prosecution  or  forfdt.  barred  by  tunc  or  pardoned,  priviL  oeaaes    •    ISS 
how  far  mle  extends  in  bankmpt  law  .......    U8 

whether  bound  to  answer  questions  direcfly  degrading   .        «    «  12St,llS9 

where  transaction  is  material  to  issue ,    US 

where  not  directly  material,  but  put  to  test  character  of  witneB  •    US 
distinction  between  transactions  of  recent  or  remote  date    •       .    ISl 

must  answer  questions  indirectly  degrading US 

subjectii^  him  to  civil  suit       ....    US 

when  bound  to  produce  documents US 

when  not 409— 4B 

privil^fe  of  refusing  to  answer  is  that  of  witness,  not  of  party       123S^  USI 
counsel  cannot  make  the  objection  •#••....   US 

judge  not  bound  to  warn  witness I23S,  US 

in  exereise  of  discretion,  will  often  do  ao      .       .       .        .    .   isi 

may  claim  pirotection  at  any  stage  of  inquiry US 

fhon^  after  waiying  protection  in  {wrt  «  «  UN 
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cannot  object  until  sworn 1234, 1233 

inference  to  be  drawn  from  witness  refusing  to  answer  .  .  1235|  1230 
answers  of,  when  excluded,  or  not  compelled,  on  grounds  of  policy. 

(See  Privileged  CommunicatwM) 7G4— 600, 123G 

effect  of  death  or  illness  of,  under  cross-examination        .        .      1236, 1237 
modcM  of  impe<iching  credit  of : — 1237 — 1240 

1.  bj  disproying  his  testimony 1237 

2.  by  proof  of  inconsistent  statements  made  by        .        .        .    1237 

3.  by  erid.  of  reputation  as  to  his  character  for  veracity      .    .    1237 

extent  of  this  inquiry 1237—1240 

charac  of  impeaching  witn.  may  be  impeached  in  turn  .  1240 
how  fiir  this  plan  of  recrimination  may  be  carried  .  .  1240 
evidence  of  general  character.    (See  Character)        .    .      319 

rC'CJMmiHation  of : — 1241 

in  Chancery  (Ireland)  must  follow  immediately  after  cross-exam.  .    1241 

what  questions  can  be  put  in  re-examination 1241 

may  be  re-examined  to  irrelevant  facts,  if  cross-examined  to  them  .     1242 
cTidcnce  of  good  character  whero  witness's  character  is  impeached    .    1242 

judge  has  discretionary  power  of  recalling 1243 

when  he  will  exercise  such  power 1243 

practice  of  confronting 1244 

secondaiy  proof  of  former  testimony  of,  when  admissible.     (See 

Secondary  Eeidenoe) 413 — 175 

list  of,  must  be  deli7ered  to  party  charged  with  treason.  (See  Troasoti)    1153 

death  of,  lets  in  deposition •       •        .      422 

WOMEN,  credibility  of  testimony  of 71 

when  presumed  past  child-bearing  .  .  .  .  .  ,  .122 
how  attendance  of  married  women  can  be  enforced  by  reoognixanoe  •  1030 
if  witness  married  woman,  expenses  should  be  tenderod  to  her  .        .    1044 

jmy  of,  when  prisoner  pleads  pregnancy 477 

WOODS  AND  FORESTS,  reporte  of  Comm.  of,  how  proved         .        .        .    I2g5 

WOBDS,  alleged  and  proved  in  slander,  variance  betw.,  when  amendable  230,  231 

must  be  interpreted  in  their  primary  sense,  if  possible        •       .       .      948 

what  is  their  primary  sense 943 

meaning  of,  when  judicially  noticed 24,  25 

whenquestionfor  judge,  when  for  juiy       .       .       .    .  69,  60 

spoken,  may  be  easily  misinterpreted 721,  722 

WORK  AND  LABOUR,  contract  for,  is  not  within  s.  17  of  St.  of  Frauds    .      876 

WORKS.    {?M  Puhlie  Workt) 

WORKS  OF  ART.    (See  Copyright,  Sculpture  Copyright  Aetf) 

what  docum.  concerning  copyright  in,  may  be  signed  by  agents     .    .      926 

what  may  not 925 

WORSHIP,  certificate  of  registration  of  places  of 1359 

WOUNDING  with  intent,  person  acquitted  on  indict,  for,  may  be  indicted 

for  murder  on  death  of  person  assaulted 1428 

WRECK,  what  constitutes ,      523 

right  of  lord  of  manor  to,  not  pro7able  by  hearsay  .        .        .    .      523 

royal  grant  of  right  of,  raises  inference  of  right  to  sea-shore  .  .  147 
presumption  of  guilt  from  possession  of  goods  taken  from  .    .      342 

WRITS,  proof  of 1322 

inspection  of  in  hands  of  officer,  not  allowed,  when       .       .       .    .    1264 

howfareridenceof  facts  recited  in  them I473 

wl^ea  prarotted  to  be  dnl^  is^ied    f       ••.••••     joi 
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need  not  contain  recitals,  when 102 

errors  in,  may  be  amended 2S3 

of  summons  and  execution,  renewal  of,  how  proTed    •       .       •       .    1332 

may  be  sealed  in  blank,  and  filled  np  afterwards    •        •       .        .    .    ISM 

WBITING8,  tending  to  crimi.  witn.,  he  is  not  bound  to  prodoee       •       1233, 1361 

contents  of,  not  proYable  by  parol,  when.    (See  Bett  Evidence)  •        .      S9I 

variance  between  writings  produced,  and  ledtals  on  record,  amendaUe; 

(See  Amefidmenty  Variance) 

when  may  be  used  to  refresh  memory.    {See  Memory)     .        .     1179 1187 

need  not  for  that  purpose  be  admissible 11^ 

though  not  produced,  cross-exon.  as  to,  allowed  in  civil  causes        .    .    1217 

mode  of  proceeding  in  such  case 1217 — lfll» 

presumed  to  be  made  on  day  of  date 17C 

exceptions 176, 177 

by  whom  to  be  construed.    (See  I^nctiotu  of  Judge  and  Jury}  .         56--6S 

if  30  years  old,  require  no  proof ,      lOS,  IOC 

to  interpret,  whole  must  be  read  together .       •  615,  616,  623, 941 

written  words  of  greater  effect  than  printed  formula   ....     94} 

to  be  construed  in  primary  sense,  unless  peculiar  sense  necessary   •    .     943 

what  is  primary  sense  of  words JHS 

cannot  be  varied  by  parol.    (See  Parol  Evidence) 9*4 

may  be  explained  by  parol 9SS 

may  be  reformed  or  rescinded,  when        .....  951, 96! 

by  deed,  when  necessary  as  evidence  of  title.    (See  Deed)  .        .     817— 6S5 

signed  writs,  when  necess.  under  St.  of  Frauds.  (See  St,  of  I^md^i)    936—^^ 

under  Ld.  Tenterden's  Act.    (See  Ld,  Thnterden't  Aet)  852,  901—914 

to  take  case  out  of  8t  of  limit.    (See  Ld,  Tewterden't  Aet)      627,  901—912 

out  of  Beal  Property  Limit  Act,    (See  LimUa&ont)        .     91S 

out  of  Prescription  Acts 918 

to  take  debt  on  specialties  out  of  Limit.  Acts 917 

special  contracts  with  Rail,  or  Can.  Cos.  must  be  by       .       .        ..916 

acceptance  of  bill  of  exchange  must  be  evidenced  by  •       •        .        .     919 

special  agreement  respecting  solicitor's  remuneration     •       .        •    •     919 

special  contracts  with  pawnbrokers 921 

agreement  for  stoppage  or  deduction  of  artificers'  wages         .        .    .     919 

inventory  to  protect  lodgers*  goods  from  distress ...        .        .919 

disclaimer  of  lease  or  property  by  trustee  of  bankrupts  .        .        •    .      81i 

indentures  of  apprenticeship  to  sea  service 990 

agreements  with  merchant  seamen,  how  signed       .....      9jd 

with  drivers  or  conductors  of  hackney  carriages  in  T^Twi^rw 

o^  Dublin,  how  signed 931 

what  notices  must  be  in  writing  signed 

notice  of  objection  to  voters  for  electing  mcmbere       •        .        . 

of  appeal  from  revising  barrister 

to  Quarter  Sessions 

of  chargeability  of  pauper,  and  of  grounds  of  appeal       92S; 

notices,  &c.  given  by  Metropolitan  Board  of  Works,  how  signed     9M 

under  Cos.  Act,  1862,  how  signed  •       .        .    .     9il 

warrants  of  treasury,  how  signed 924»92S,liSI 

orders  and  regulons.  issued  by  cert.  Departs,  of  Govenmu,  bow  sigiiMd    120 

documents  from  commiss.  of  Customs,  how  signed       •       •        •        ,     991 

what  writings  must  be  signed  l^  party  himself       ....  935, 998 

may  be  signed  bj  agent  appointed  bj  deed  ,       «       «     8ff 
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in  writing   .       •    .     926 

by  parol  ...      926 

eSsct  of  niles  on  tins  subject  .       t       »       .       .       ,       ,  926,  927 

what  writings  must  be  attested.    (See  Attesting  WUnas) 

warrants  of  attorn.  &  cognovits,  how  eztd.    (See  Warrants  cf  AU.)  929—934 

satisfaction  pieces,  how  executed 934^  935 

public.    (See  PM'w  Records  and  Doownents) 
private*    (See  Prvoate  WrUings) 

nnpnblished,  when  evid.  on  charge  of  sedition  t  •  •  .  ,  509 
spoliation  of,  presumption  from  ••..•.  123, 124, 131 
withholding  of,  presumption  from  .  ,  ,  ,  ,  131, 132, 673 
no  notice  to  produce  necessary  in  trover  for    ,       •       .       ,       ,   370,  406 

in  indictment  for  larceny  of       •      370,  406 
identity  of,  in  such  cases,  provable  by  parol    .       .       •       .       ,    ,      370 
parties  to  written   agreement  may  prove  parol  contemporaneous 
agreement  on  collateral  matter    ••!•»•,,      947 
WRITTBN  INSTRUMENT.    (See  Writings) 

WBONG-DOBR,  when  proof  of  possession  sufficient  title  against  .       »     141—143 

of  receipt  of  rent,  sufficient  title  against      .    •      141 

YEAR,  agreement  not  to  be  performed  within,  must  be  by  writing  signed    .      862 

the  consideration  must  appear  expressly  or  impliedly  in  the  writing  .      853 

what  is  such  an  agreement  •       •       • 867 — 863 

hiring  for  a,  when  presumed ,      135 

YEAR  TO  TEAR,  tenancy  from,  when  presumed  .        .        .        .        .        ,      I34 

how  determinable 46,  47 

tenancy  at  will,  how  converted  into  tenancy  from    .      834,  837 

YORKSHIRE,  deeds,  conveyances,  and  wills,  may  be  registered  in  .        .  939,  940 

proof  of  certificates  of  memorials  of  instruments  registered  in     .        .    1373 

of  searches  among  such  memorials  .  .  .  .  1373 
both  these  certificates  must  be  attested  by  two  witnesses  .  .  1373, 1531 
proof  and  effect  of  certificates  indoi-sed  on  instrum.  registered  in  .  1376 
enrolment  of  bargains  and  sales  in,  how  proved  .        .        .    1380, 1381 

instrum.  regist.  in  North  Rid.,  when  provable  by  certified  copy  of  enrol.    1381 
such  copy  must  be  attested  by  two  witnesses  ....        1381, 1531 

ZEAL,  danger  of  relying  on  sealous  witness 70, 83 

prwtf  of  indomitable^  in  illustrating  this  branch  of  the  Law      intra^^-passm 
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